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WEDNESDAY,  MAY  4,  1983 

U.S.  Senate, 
Subcommittee  on  Criminal  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
226,  Dirksen  Senate  Office  Building,  Hon.  Strom  Thurmond  (chair- 
man of  the  full  committee)  presiding. 

Present:  Senators  Laxalt,  Biden,  Kennedy,  and  Specter. 

Staff  present:  John  F.  Nash,  Jr.,  chief  counsel  and  staff  director; 
Beverly  McKittrick,  majority  counsel;  William  Miller,  general 
counsel;  and  Susan  Fanning,  chief  clerk. 

OPENING  STATEMENT  OF  HON.  PAUL  LAXALT,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEVADA,  CHAIRMAN,  SUBCOMMITTEE  ON 
CRIMINAL  LAW 

Senator  Laxalt.  The  subcommittee  will  be  in  order. 

This  is  the  first  of  a  series  of  hearings  which  the  Subcommittee 
on  Criminal  Law  will  hold  on  S.  829,  the  Comprehensive  Crime 
Control  Act  of  1983.  My  good  friend  and  chairman  of  the  Commit- 
tee on  the  Judiciary  will  chair  this  first  day. 

This  bill,  sent  to  Congress  by  President  Reagan,  is  a  package  of 
well-reasoned  proposals  that  do  not  simply  add  to  the  list  of  Feder- 
al statutes  and  Federal  crimes  but  that  make  much  needed  im- 
provements in  the  Federal  criminal  justice  system. 

Crime — violent  crime,  drug-related  crime,  and  organized  crime — 
is  a  major  threat  to  American  society.  S.  829  is  a  comprehensive, 
well-considered  response  to  this  threat.  Most  of  the  parts  of  the 
package  have  been  the  subject  of  hearings  and  votes  in  the  Senate 
in  recent  years.  The  purpose  of  these  hearings  is  to  bring  the 
record  on  these  measures  up  to  date  and  to  provide  a  record  for  the 
new  proposals  in  the  bill.  The  hearings  will  provide  an  opportunity 
for  all  of  the  major  parties  interested  in  Federal  criminal  justice 
reform  to  discuss  the  legislation  and  to  point  out  its  merits  and  its 
weaknesses. 

I  want  to  thank  the  Attorney  General  and  the  other  distin- 
guished witnesses  from  the  Department  of  Justice  and  from  the 
Treasury  Department  for  leading  off  these  hearings.  The  Depart- 
ment of  Justice  put  this  bill  together  in  its  present  form,  and  the 
subcommittee  looks  forward  to  benefiting  from  the  expertise  of 
these  various  gentlemen  in  our  deliberations. 

At  this  point,  I  would  like  to  turn  the  gavel  over  to  my  distin- 
guished chairman,  Senator  Thurmond. 

(1) 


OPENING  STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S.  SENA- 
TOR FROM  THE  STATE  OF  SOUTH  CAROLINA,  CHAIRMAN,  COM- 
MITTEE ON  THE  JUDICIARY  ^ 

The  Chairman  [presiding].  Thank  you  very  much,  Mr.  Chairman. 

I  am  pleased  to  welcome  the  Attorney  General  of  the  United 
States  to  appear  before  the  Subcommittee  on  Criminal  Law,  Senate 
Committee  on  the  Judiciary  to  launch  consideration  of  a  massive 
package  of  criminal  law  amendments  proposed  by  the  administra- 
tion entitled  "The  Comprehensive  Crime  Control  Act  of  1983." 

I  will  be  very  pleased  to  cooperate  with  the  able  chairman  of  this 
subcommittee  in  this  matter.  Since  he  has  to  leave  for  a  confer- 
ence, I  believe,  with  the  President,  I  will  chair  this  session  for  him. 

Mr.  Attorney  General,  we  are  very  pleased  to  have  you  with  us 
this  morning.  No  one  knows  more  than  you  the  toll  violent  crime, 
illegal  drugs,  and  organized  crime  takes  on  this  society.  Various 
polls  and  surveys  over  the  past  few  years  show  that  one-third  of  all 
households  in  the  United  States  are  touched  by  crime  each  year; 
one  in  five  Americans  is  a  victim  of  a  crime  each  year.  The  latest 
available  FBI  crime  clock  figures  show  someone  is  killed  every  23 
minutes,  a  woman  is  raped  every  6  minutes,  and  a  person  robbed 
every  55  seconds.  A  burglary  takes  place  every  8  seconds.  One  of 
the  FBI  major  index  crimes  is  committed  every  2  seconds.  While 
the  FBI  recently  reported  that  serious  crime  dropped  by  4  percent 
in  1982,  such  a  drop  hardly  alters  the  crime  clock  rates  and  leaves 
us  far  behind  in  dealing  with  a  21  percent  rise  in  serious  crime 
since  1977  and  a  walloping  254  percent  since  1962. 

I  do  wish  to  commend  you,  though,  Mr.  Attorney  General,  for  the 
great  work  that  you  have  done,  and  we  are  so  pleased  that  this 
crime  rate  has  been  reduced,  and  I  think  probably  you  are  more 
responsible  than  any  one  individual. 

Having  reviewed  the  problem,  we  must  recognize  that  in  our 
Federal  system  the  State  and  local  authorities  are  primarily  re- 
sponsible for  protecting  our  communities  from  crime.  As  limited  as 
the  Federal  role  may  be  in  this  regard,  however,  the  Congress  and 
administration  have  the  responsibility  to  make  the  Federal  effort 
as  effective  as  possible  and  to  set  an  example  of  excellence  for 
others. 

The  Comprehensive  Crime  Control  Act  of  1983  constitutes  a 
major  legislative  contribution  toward  meeting  this  responsibility. 
The  proposal  includes  among  other  things: 

Reform  of  the  bail  laws  to  permit  pretrial  detention  of  dangerous 
defendants. 

A  constitutional  procedure  for  imposition  of  the  death  penalty  in 
Federal  cases  involving  treason,  espionage,  murder,  and  an  attempt 
to  kill  the  President. 

Improvements  to  the  sentencing  system  by  abolishing  parole  and 
most  good  time  credit;  standardizing  sentences  through  guidelines; 
permitting  Government  appeal  of  lenient  sentences  below  the 
guidelines;  and  allowing  a  life  sentence  without  parole  in  the  most 
serious  offenses. 


•  The  opening  remarks  of  Senator  Thurmond  and  text  of  S.  829  given  before  the  U.S.  Senate 
can  be  found  on  p.  S  3076  in  the  March  19,  1983  Congressional  Record. 


Modification  of  the  judicially  created  exclusionary  rule  that  now 
keeps  evidence  out  of  the  criminal  trial  on  the  ground  that  it  was 
illegally  seized. 

Providing  more  emphasis  on  protecting  and  meeting  the  needs  of 
the  victims  and  witnesses  of  crime. 

Improving  the  drug  penalty  structure  of  Federal  law. 

Improving  the  operation  of  the  criminal  forfeiture  laws  applica- 
ble to  organized  crime  and  drug  offenders. 

Modifying  the  current  insanity  defense  and  related  procedures  to 
more  effectively  enhance  the  safety  of  the  community. 

Modifying  Federal  procedures  for  review  of  State  criminal  con- 
victions to  afford  greater  finality  and  deference  to  State  court  deci- 
sions. 

I  am  looking  forward  to  working  with  this  administration  and 
the  Department  of  Justice  to  enact  the  best  legislation  possible. 

[The  opening  statements  of  Senators  Kennedy  and  Biden  follow:] 

Opening  Statement  of  Hon.  Edward  M.  Kennedy,  a  U.S.  Senator  From  the 

State  of  Massachusetts 

Mr.  Chairman,  I  welcome  these  hearings  on  comprehensive  anticrime  legislation. 
We  face  a  serious  problem  of  crime  in  America,  and  there  is  an  urgent  need  for 
effective  leadership  by  the  Federal  Government. 

There  is  widespread  agreement  on  the  need  for  basic  reforms  in  the  Federal  laws 
on  bail  and  sentencing.  Sentencing  is  a  scandal  that  permits  the  courts  to  play  judi- 
cial roulette  in  determining  whether  defendants  convicted  of  violent  crimes  go  free 
or  go  to  jail.  Almost  every  day,  the  press  reports  the  abuses  caused  by  the  unfet- 
tered discretion  of  judges  in  criminal  sentencing.  Excessively  harsh  sentences  and 
incredible  examples  of  leniency  proliferate  side  by  side,  and  undermine  public  confi- 
dence in  our  system  of  justice. 

Our  outdated  bail  laws  fail  to  protect  the  safety  of  the  community  and  permit  vio- 
lent offenders  to  return  to  the  streets  to  commit  new  crimes  while  awaiting  trial. 
We  also  suffer  from  outdated  provisions  on  organized  crime,  narcotics  crime,  and 
violent  juvenile  crime. 

We  have  worked  long  and  hard  on  these  issues  and  we  know  what  the  needed 
reforms  are.  In  the  area  of  sentencing,  we  must  provide  certainty  of  sentencing, 
guidelines  to  limit  judicial  discretion,  abolition  of  parole,  and  appellate  review  of 
sentences.  In  this  Congress,  I  have  introduced  sentencing  reform  legislation  which  is 
virtually  identical  to  the  measure  which  passed  the  Senate  last  year  by  a  vote  of  95- 
1. 

With  respect  to  bail,  judges  must  be  permitted  by  law  to  consider  the  dangerous- 
ness  of  a  defendant  in  determining  whether  and  under  what  conditions  to  permit 
release  on  bail. 

Other  needed  reforms  are  also  clear.  Criminal  forfeiture  statutes  must  be 
strengthened  to  enhance  the  ability  of  prosecutors  to  confiscate  the  assets  of  crimi- 
nal organizations  and  the  proceeds  of  illegal  drug  trafficking.  And  violent  juveniles 
must  be  held  accountable  for  their  crimes.  They  should  be  fingerprinted  and  photo- 
graphed, and  tried  and  sentenced  as  adults,  but  incarcerated  separately  from  adult 
criminals.  These  needed  reforms  are  neither  too  complicated  to  legislate  nor  too  dif- 
ficult to  implement. 

And  we  can  adopt  and  carry  out  all  these  measures  without  jeopardizing  the  basic 
constitutional  rights  of  any  citizen  or  the  civil  liberties  of  our  people. 

Finally,  we  must  make  assistance  to  State  and  local  governments  a  higher  prior- 
ity. Local  police,  and  prosecutors,  and  courts  are  our  front  line  against  crime  and 
adequate  Federal  support  for  their  efforts  must  be  an  essential  component  of  any 
responsible  effort  we  make. 

A  few  years  ago.  Congress  was  in  the  vanguard  of  proposals  like  these  for  wise 
reform.  In  fact,  many  of  them  originated  in  the  bipartisan  hearings  on  crime  held  in 
this  committee  in  the  1970's.  But  in  recent  years,  we  have  fallen  behind  the  States 
in  updating  our  criminal  laws.  Many  of  the  reforms  we  sought  in  Congress  have 
been  introduced,  evaluated,  refined  and  adopted  in  the  States,  while  we  have  failed 
to  act.  While  criminals  rush  to  invent  new  offenses  such  as  computer  fraud  and 


move  crime  into  the  twenty-first  century,  Congress  has  yet  to  bring  the  Federal 
criminal  laws  into  the  twentieth  century. 

There  are  no  easy  answers  to  this  problem.  There  are  no  Kemp-Roth  tax  cuts,  no 
budget  cut  quick  fixes,  no  law  and  order  panaceas  that  will  help  in  fighting  crime. 

But  we  have  made  some  worthwhile  bipartisan  advances  in  this  committee,  and  I 
look  forward  to  even  greater  progress  in  the  weeks  to  come. 


Opening  Statement  of  Hon.  Joseph  R.  Biden,  Jr.,  a  U.S.  Senator  From  the  State 

OF  Delaware 

Mr.  Chairman,  I  am  particularly  pleased  to  welcome  the  Attorney  General  here 
today  because  this  hearing  is  the  first  step  toward  enactment  of  a  package  of  crime 
legislation  in  this  Congress. 

The  Senate  Judiciary  Committee  has  worked  for  over  a  decade  to  develop  a  com- 
prehensive crime  bill  which  would  make  the  reforms  essential  to  a  fair  and  effective 
Federal  criminal  justice  system.  Unfortunately,  partisan  concerns  and  the  unwill- 
ingness of  some  Members  of  the  Senate,  the  House  and  representatives  of  the  ad- 
ministration, to  compromise  prevented  enactment  of  substantial  reform  legislation. 

Last  Congress  a  criminal  law  reform  package  met  with  a  degree  of  success  many 
thought  impossible.  Everyone  in  this  room  knows  how  far  the  crime  package  pro- 
gressed: The  Senate  passed  the  Violent  Crime  and  Drug  Enforcement  Improvements 
Act  of  1982,  (S.  2572).  Although  we  sent  the  bill  to  the  House  very  late  in  the  session 
the  members  of  the  House  Judiciary  Committee  demonstrated  a  willingness  to 
devote  long  hours  to  reach  agreement  on  substantial  portions  of  the  bill.  In  addition 
to  the  final  package,  many  compromises  were  reached  in  bail  and  sentencing 
reform.  In  fact,  insufficient  time  at  the  end  of  the  session  may  have  been  the  major 
factor  which  prevented  final  agreement  in  bail  and  sentencing.  Although  the  Presi- 
dent vetoed  the  final  package  he  expressed  strong  support  for  a  substantial  portions 
of  its  contents.  In  fact,  the  administration-proposed  bill  before  us  today,  the  Compre- 
hensive Crime  Control  Act  of  1983  (S.  829)  clearly  demonstrates  the  administration's 
support  of  the  Senate-passed  bill  by  incorporating  many  of  its  provisions,  including 
bail  reform,  sentencing  reform,  forfeiture  reform,  and  numerous  amendments  to 
current  law  directed  at  violent  crime. 

I  believe  Chairman  Thurmond  will  agree  with  me  that  successful  Senate  and 
House  passage  of  comprehensive  anti-crime  legislation  last  Congress  taught  us  some 
very  important  lessons. 

First,  under  Chairman  Thurmond's  leadership,  the  members  of  the  Judiciary 
Committee  and  ultimately  the  Senate  recognized  the  need  to  compromise  and  deve- 
lope  comprehensive  legislation  with  bipartisan  support.  To  achieve  that  goal  some 
Senators  agreed  to  process  important  anti-crime  bills  as  separate  legislation  because 
they  recognize  that  one  controversial  provision  could  slow  or  halt  progress  on  the 
entire  package. 

Second,  we  found  substantial  agreements  in  our  negotiations  with  Members  of  the 
House  by  deleting  from  the  package  those  provisions  which  would  be  so  controver- 
sial that  they  would  jeopardize  House  passage. 

The  lessons  of  last  Congress  clearly  showed  the  way  to  enactment  into  law  of  com- 
prehensive anti-crime  package  this  Congress:  Members  of  both  parties  must  work 
toward  that  goal  by  demonstrating  a  willingness  to  compromise  and  agreeing  to 
process  controversial  legislation  as  separate  bills  rather  than  in  a  package.  Also, 
Senate  passage  of  a  comprehensive  bill  must  occur  early  in  this  session  to  provide 
sufficient  time  to  reach  agreement  with  our  colleagues  in  the  House. 

The  administration  crime  bill  makes  a  significant  first  step  in  this  process  by  in- 
corporating many  provisions  of  the  bipartisan  bill  of  last  Congress.  However,  some 
provisions  in  the  bill,  which  did  not  pass  last  Congress  appear  to  be  more  of  a  legis- 
lation wish  list  than  an  assessment  of  what  is  likely  to  be  passed  by  both  the  House 
and  Senate  this  Congress.  Regardless  of  our  individual  views  we  all  know  what 
those  provisions  are  because  both  the  Senate  and  House  have  been  through  seem- 
ingly endless  debate,  numerous  amendments,  threatened  filibusters  and  other  delay 
tactics,  in  some  instances  over  more  than  one  Congress. 

We  are  very  close  to  finally  enacting  comprehensive  anti-crime  legislation  into 
law.  We  must  learn  from  our  experience  and  begin  with  the  bill  which  passed  the 
Senate  last  Congress  95  to  1.  Proponents  of  any  additions  to  that  bill  bear  the 
burden  of  proving  that  a  new  provision  will  not  prove  controversial  and  prevent  en- 
actment of  the  entire  package  into  law  in  this  Congress. 


Chairman  Thurmond,  I  am  eager  to  once  again  work  with  you,  the  Criminal  Law 
Subcommittee  chairman.  Senator  Laxalt  and  with  all  of  my  colleagues  on  both  sides 
of  the  aisle. 

The  Chairman.  Mr.  Attorney  General,  we  are  very  pleased  to 
have  you  with  us,  and  we  will  be  honored  now  to  have  you  proceed 
with  your  testimony. 

STATEMENT  OF  HON.  WILLIAM  FRENCH  SMITH,  ATTORNEY  GEN- 
ERAL OF  THE  UNITED  STATES,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Smith.  Thank  you  very  much,  Mr.  Chairman. 

I  am  very  happy  to  be  here  today  to  testify  on  behalf  of  the  Com- 
prehensive Crime  Control  Act  of  1983. 

Our  bill  is  just  that — comprehensive,  in  the  sense  that  it  con- 
cerns problems  throughout  the  criminal  justice  system.  The  most 
serious  of  these  problems,  however,  are  those  raised  by  the  involve- 
ment of  organized  crime  in  drug  trafficking.  Before  commenting  on 
the  legislation  before  you,  I  would  like  to  take  a  few  moments  to 
review  these  problems  and  our  response  to  them. 

Organized  crime  has  expanded  its  operations  to  include  drug 
trafficking.  Indeed,  most  drug  trafficking  today  is  organized  crime. 

Large-scale  drug  dealers  must  organize  their  operations.  They 
obtain  the  illicit  substances,  or  the  rights  to  the  substances,  over- 
seas. Within  our  borders,  the  drug  dealers  have  set  up  elaborate 
enterprises  for  cutting  the  pure  imported  drugs  and  distributing 
them  over  a  wide  geographical  area. 

And  the  operation  does  not  stop  there.  Drug  money  is  laundered 
through  businesses  set  up  as  "fronts"  for  drug  dealers.  The  profits 
are  then  plowed  back  into  the  drug  business,  as  with  any  major  en- 
terprise. Increasingly,  some  of  the  profits  are  actually  invested  in 
legitimate  businesses — including  real  estate  in  Florida,  restaurants 
in  California,  and  other  businesses  across  the  Nation. 

And  the  tremendous  multibillion  dollar  profits  from  drug  traf- 
ficking are  used  to  finance  the  other  illegal  activities  of  organized 
crime — gambling,  pornography,  prostitution,  extortion,  loanshark- 
ing,  fraud,  weapons  trafficking,  and  public  corruption. 

Through  its  drug  profits,  organized  crime  spawns  a  great  deal  of 
the  crime  in  this  Nation.  In  addition,  illicit  drugs  themselves 
spawn  a  great  proportion  of  crime.  One  recent  study  demonstrated 
that  over  an  11-year  period  some  243  addicts  committed  about  one- 
half  million  crimes — an  average  of  2,000  crimes  each  or  a  crime 
every  other  day — to  support  their  habits.  Half  of  all  jail  and  prison 
inmates  regularly  used  drugs  before  committing  their  offenses.  Ac- 
cording to  a  recent  Rand  study,  addicted  offenders  in  California 
committed  nearly  nine  times  as  many  property  crimes  each  year  as 
nonaddicted  offenders. 

Although  much  remains  to  be  done,  this  administration  has  al- 
ready launched  a  new  and  promising  assault  upon  organized  crime 
and  drug  trafficking.  A  year  ago  last  January,  the  FBI  was  brought 
into  the  drug  fight  for  the  first  time — to  complement  the  excellent 
work  of  the  DEA.  Thereby,  we  gained  not  only  the  FBI's  resources, 
but  also  its  years  of  experience  in  fighting  organized  crime.  Prior 
to  January  1982,  the  FBI  had  no  specific  drug  investigations  under- 
way. As  of  April  25  of  this  year,  the  FBI  had  more  than  1,300 — and 
about  30  percent  of  these  were  joint  investigations  with  the  DEA. 
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We  have  in  fact  scored  dramatic  successes  against  organized 
crime.  We  have  indicted  and  convicted  numerous  high-level  mem- 
bers of  syndicate  families — in  some  cities,  the  top  structure  of  orga- 
nized crime  families  regarded  as  untouchable  a  few  years  ago.  In 
the  last  2  years,  we  have  convicted  more  than  1,200  persons  in  or- 
ganized crime  cases — including  more  than  350  members  and  asso- 
ciates of  La  Cosa  Nostra.  In  addition,  more  than  300  La  Cosa 
Nostra  members  and  associates  are  currently  awaiting  trial. 

To  build  on  these  successes,  the  President  announced  last  fall 
perhaps  the  most  significant  assault  on  organized  crime  and  drug 
trafficking  ever  planned.  Critical  in  this  effort  are  the  12  new  re- 
gional task  forces  designed  to  mount  a  coordinated  attack  by  all  of 
the  involved  Federal  agencies  against  organized  drug  trafficking. 
These  task  forces  are  operational — they  have  cases  under  investiga- 
tion. We  expect  each  of  the  task  forces  will  be  fully  staffed  by  the 
end  of  the  summer. 

By  creating  these  task  forces — and  bringing  the  FBI  into  the 
battle  against  drug  trafficking  last  January — we  will  have  approxi- 
mately doubled  our  drug  enforcement  resources  in  one  year. 
Unlike  prior  Federal  drug  efforts  that  focused  on  the  street  level, 
our  new  task  forces  will  concentrate  on  destroying  the  top  levels  of 
organized  drug  trafficking. 

In  addition,  just  last  month  the  White  House  announced  the  cre- 
ation of  a  new  drug  interdiction  group  headed  by  Vice  President 
George  Bush.  This  group  will  be  looking  outward  from  our  borders 
in  an  effort  to  stop  the  movement  of  illicit  drugs  into  this  country. 
This  new  group  will  harness  the  power  of  the  U.S.  Customs,  the 
Coast  Guard  and  the  military  to  deploy  a  first  line  of  domestic  de- 
fense against  illicit  substances  shipped  towards  the  United  States. 
Meanwhile,  within  our  borders,  the  Organized  Crime  Task  Forces 
will  fight  drug  trafficking. 

Although  we  have  made  a  good  beginning  in  this  new  effort 
against  the  most  serious  form  of  crime  in  America,  it  is  essential  to 
the  fight  against  organized  crime  that  the  Congress  enact  the  sig- 
nificant criminal  law  reforms  that  the  President  has  proposed.  Or- 
ganized crime  is  sophisticated  and  will  take  advantage  of  any 
weakness  in  the  law — and  weaknesses  in  each  of  these  areas  have 
been  clearly  identified  through  difficult  and  costly  experience. 

Appearing  before  you  shortly  will  be  Associate  Attorney  General 
Rudolph  Giuliani,  Assistant  Treasury  Secretary  John  Walker,  and 
Assistant  Attorney  General  Lowell  Jensen,  who  will  cover  the 
major  aspects  of  the  bill  in  more  detail.  Right  now  I  would  like 
briefly  to  note  several  areas  where  we  believe  reform  is  badly 
needed. 

We  propose  reform  of  the  Federal  bail  system  by  authorizing  the 
pretrial  detention  of  defendants  shown  to  be  dangerous  to  the  com- 
munity and  by  reversing  the  current  presumption  in  favor  of  bail 
pending  appeal.  This  has  been  the  law  in  the  District  of  Columbia, 
and  it  would  restore  the  discretion  vested  in  Federal  judges  prior  to 
the  Bail  Reform  Act  of  1966.  The  courts  should  be  specifically  au- 
thorized to  inquire  into  the  source  of  bail,  and  they  should  refuse 
to  accept  money  or  property  that  will  not  reasonably  ensure  a  de- 
fendant's appearance  at  trial. 


We  propose  sentencing  reform  in  order  to  reduce  the  consider- 
able disparity  in  the  sentencing  process  and  also  to  restore  truth  in 
sentencing.  Specifically,  we  propose  abolishing  the  Parole  Commis- 
sion and  establishing  a  system  of  uniform,  determinate  sentencing; 
authorizing  Government  appeal  of  sentences;  and  restructuring  the 
entire  range  of  criminal  fines  and  prison  terms. 

Determinate  sentencing  improves  the  ability  of  the  courts  to 
impose  a  just,  visible  punishment  that  reflects  a  measured  balance 
of  society  s  interests.  This  bill  includes  provision  for  a  new  level  of 
mandatory  sentencing  for  violent  crime,  and  it  would  serve  to  en- 
hance the  deterrent  effect  of  imprisonment  where  imposed  in 
proper  cases  in  the  area  of  "white  collar"  crime  such  as  fraud,  anti- 
trust, and  tax  cases  in  particular. 

We  propose  making  criminal  forfeiture  available  in  all  major 
drug  trafficking  cases.  We  must  strengthen  procedures  for  "freez- 
ing' forfeitable  assets  pending  judicial  action,  expand  the  classes  of 
property  subject  to  forfeiture,  and  facilitate  the  administrative  for- 
feiture of  conveyances  and  other  property  in  uncontested  cases.  We 
must  provide  specific  authority  for  the  forfeiture  of  the  proceeds  of 
an  "enterprise"  acquired  or  maintained  in  violation  of  the  RICO 
statute. 

We  also  propose  modification  of  the  exclusionary  rule,  which  has 
substantially  hampered  our  law  enforcement  efforts.  The  suppres- 
sion of  evidence  has  freed  the  clearly  guilty,  diminished  public  re- 
spect for  the  law,  distorted  the  truth  finding  process,  chilled  legiti- 
mate police  conduct,  and  put  a  tremendous  strain  on  the  courts.  A 
recent  National  Institute  of  Justice  report  found  that  when  felony 
drug  arrests  were  not  prosecuted  in  California,  30  percent  of  the 
time  it  was  for  search  and  seizure  reasons.  It  also  found  that  "[t]o  a 
substantial  degree,  individuals  released  because  of  search  and  seiz- 
ure problems  were  those  with  serious  criminal  records  who  ap- 
peared to  continue  to  be  involved  in  crime  after  their  release." 

It  is  time  to  bar  the  use  of  the  exclusionary  rule  when  a  law  en- 
forcement officer  has  acted  in  good  faith,  reasonably  believing  his 
action  to  have  been  legal.  This  modification  of  the  exclusionary 
rule — which  is  already  the  law  in  the  fifth  and  eleventh  circuits — 
would  by  itself  do  a  great  deal  to  restore  public  confidence  in  our 
criminal  justice  system. 

Another  reform  concerns  the  insanity  defense.  It  is  used  in  only 
a  small  percentage  of  criminal  cases — and  it  is  used  successfully  in 
an  even  smaller  percentage.  Nevertheless,  the  public  attention  re- 
ceived by  those  cases  has  fully  exposed  glaring  flaws  in  that  de- 
fense. It  is  for  this  reason  that  the  administration  proposed  reform 
of  the  insanity  defense  to  limit  its  use  to  those  who  are  unable  to 
appreciate  the  nature  or  wrongfulness  of  their  acts.  Under  our 
original  proposal,  the  burden  would  rest  on  the  defendant  to  estab- 
lish insanity  by  clear  and  convincing  evidence. 

Already,  our  original  proposal — plus  public  concern  about  the 
abuse  of  the  insanity  defense — has  moved  many  knowledgeable  per- 
sons to  rethink  the  issue.  Committees  of  the  American  Bar  Associ- 
ation are  considering — and  the  American  Psychiatric  Association 
has  adopted — worthy  proposals  for  reform.  Those  proposals  would 
eliminate  the  second — or  "control" — prong  of  the  two-part  ALI- 
Model  Penal  Code  test.  In  other  words,  they  would  limit  the  insan- 
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ity  defense  to  those  situations  in  which,  as  the  result  of  mental  dis- 
ease or  defect,  a  defendant  could  not  appreciate  the  wrongfulness 
of  his  conduct.  Combined  with  requiring  the  defendant  to  prove  by 
clear  and  convincing  evidence  that  he  did  not  appreciate  the 
wrongfulness  of  his  conduct,  this  approach  would  represent  a  sub- 
stantial improvement  over  present  law.  By  supporting  such  an  ap- 
proach, we  hope  to  fashion  a  modification  of  the  insanity  defense 
that  will  enlist  a  broad  base  of  support — and  insure  speedy  reform 
in  the  Congress. 

As  several  members  of  the  Supreme  Court — and  other  concerned 
citizens — have  pointed  out,  one  of  the  greatest  problems  facing  our 
legal  system  is  the  overload  of  cases  in  the  courts.  Too  much  busi- 
ness insures  that  the  cases  most  in  need  of  prompt  judicial  atten- 
tion may  not  receive  it.  As  one  observer  noted,  due  process  of  law 
risks  becoming  overdue  process  of  law. 

To  ease  at  least  some  of  the  burdens  on  the  courts,  we  also  pro- 
pose a  revision  of  the  Federal  habeas  corpus  laws.  Our  reform 
would  impose  a  statute  of  limitations  and  provide  that  issues  fully 
litigated  in  State  courts  would  not  be  subject  to  relitigation  in  Fed- 
eral courts.  The  purpose  of  this  reform  is  to  restore  a  degree  of  fi- 
nality to  criminal  convictions,  but  an  incidental  effect  would  be  the 
reduction  of  substantial  burden  on  the  Federal  courts.  State  prison- 
ers filed  more  than  8,000  habeas  cases  in  Federal  court  just  last 
year.  The  only  thing  to  commend  the  vast  majority  of  those  cases, 
to  quote  Judge  Learned  Hand,  "is  the  hardihood  in  supposing  they 
could  possibly  succeed." 

The  legislation  before  you  now  includes  all  of  these  proposals 
plus  more  than  20  others.  This  comprehensive  criminal  law  reform 
bill  collects  in  one  place  all  of  the  most  necessary  changes — includ- 
ing, for  example,  a  constitutionally  sound  Federal  death  penalty.  It 
also  includes  provisions  concerning  the  Tort  Claims  Act,  the  Jus- 
tice Assistance  Act,  drug  enforcement  penalties,  and  surplus  Feder- 
al property. 

In  drafting  this  bill,  we  were  ever  mindful  of  the  need  to  safe- 
guard individual  liberty.  But  we  also  recognized  that  the  most  basic 
individual  liberty  is  freedom  from  violence,  and  that  liberty  can  be 
secured  only  by  effective  and  vigorous  enforcement  of  the  criminal 
laws.  As  Judge  Hand  recognized  50  years  ago:  "Our  dangers  do  not 
lie  in  too  little  tenderness  to  the  accused.  What  we  need  to  fear  is 
the  archaic  formalism  and  the  watery  sentiment  that  obstructs, 
delays,  and  defeats  the  prosecution  of  crime." 

That  concludes  my  opening  statement.  Rudy  Giuliani,  John 
Walker,  and  Lowell  Jensen  are  here  to  discuss  the  legislation  in 
more  detail  and  to  answer  any  questions  you  may  have. 

Thank  you  very  much. 

The  Chairman.  Thank  you,  Mr.  Attorney  General. 

I  understand  that  you  have  another  appointment  and  cannot 
remain  longer.  So  we  will  just  reserve  questions  for  the  other  wit- 
nesses. 

We  appreciate  your  appearance. 

Mr.  Smith.  Thank  you  very  much. 

Senator  Kennedy.  Could  I  just  have  one  question? 

Would  the  Senator  yield? 

The  Chairman.  Senator  Kennedy. 


Senator  Kennedy.  Mr.  Attorney  General,  just  one  question  on, 
really,  it  deals  with  the  strategy. 

I  think  that  we  have  worked  out,  over  a  long  period  of  time,  on 
this  committee,  a  bipartisan  effort  which  has  coalesced  around  the 
areas  in  which  there  can  be  substantial  agreement.  I  must  say  that 
the  proposal  made  by  the  administration  includes  a  variety  of  dif- 
ferent elements  which  are  extremely  controversial  both,  I  think, 
within  this  committee,  and  certainly  on  the  floor  of  the  Senate. 

I  am  just  wondering,  without  getting  into  the  details  of  the  par- 
ticular provisions — I  know  you  have  to  run — what  is  your  own 
strategy?  The  Democrats  have  put  in  their  program,  the  Republi- 
cans have  put  in  their  program,  and  there  is  substantial  agreement 
on  a  number  of  areas  that  can  have  a  real  impact.  Why  are  we  not 
trying  to  take  the  elements  of  both  programs  on  which  we  agree 
and  move  that  rapidly  through  the  Senate,  and  see  what  can  be 
done  in  the  House. 

I  must  say  as  somebody  who  has  been  here  over  20  years,  I  have 
seen  the  enormous  diversity  on  law  enforcement  in  the  early  years, 
and  then  the  coming  together  during  the  period  of  the  late  seven- 
ties. I  think  we  are  right  back  in  the  situation  where  we  have 
added  too  much  in  terms  of  this  legislation. 

Maybe  you  just  believe  as  a  matter  of  principle  that  the  contro- 
versial issues  have  to  be  so  included.  But  as  a  practical  matter,  I 
think  that  there  is  a  very  little  likelihood  that  they  are  going  to  be 
enacted  into  law.  There  is  a  real  chance  of  jeopardizing  the  whole 
crime  package,  which  I  believe  the  President  is  committed  to,  I 
know  you  are,  and  many  members  are. 

I  would  just  be  interested  if  you  did  have  2  minutes  to  comment 
on  what  your  own  view  and  strategy  is,  because  there  are  strong 
views  not  only  in  this  House,  but  as  you  understand,  in  the  House 
of  Representatives,  on  a  variety  of  these  amendments.  Yet  there  is 
very  substantial  agreement  on  the  vast  majority  of  the  package, 
whether  it  is  sentencing,  whether  it  is  the  bail  reform,  whether  it 
is  violent  juvenile  offenders,  provisions  dealing  with  drug  traffick- 
ers, and  a  variety  of  other  provisions  which  both  the  Republicans 
and  Democrats  have  worked  on. 

Would  we  not  be  wiser  to  take  those  areas  where  we  have  sub- 
stantial agreement,  and  move  those  as  a  package,  and  deal  with 
the  controversial  issues,  such  as  the  death  penalty  on  a  separate 
tract. 

Are  we  at  a  point  where  we  want  to  isolate  those  individuals  who 
oppose  the  controversial  items  and,  make  them  appear  like  they 
are  against  doing  something  on  crime,  or  are  we  just  trying  to  get 
this  passed? 

Mr.  Smith.  Well,  Senator,  we  feel,  as  you  know,  that  all  of  the 
proposals  in  that  package  are  very  badly  needed.  It  is  true,  and  cer- 
tainly true  in  the  Senate  here,  that  a  bill  was  passed  last  year  by  a 
vote  of  95  to  1.  It  never  got  out  of  the  House. 

Senator  Kennedy.  We  have  other  assurances  from  the  chairman 
of  the  House  Committee  on  that  issue. 

Mr.  Smith.  The  Senate  certainly  has  done  a  good  deal  with  re- 
spect to  making  some  of  the  changes  that  we  think  are  needed.  The 
Congress  as  a  whole  has  done  very  little,  and  we  think  that  it  is 
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important  that  all  of  these  proposals  be  seriously  considered  and 
acted  on. 

Now,  it  may  very  well  be,  as  you  say,  that  there  are  differences 
of  opinion.  I  am  sure  there  are,  with  respect  to  a  certain  number  of 
these  proposals.  But  it  does  seem  to  me  that  at  least  the  floor  of 
each  House  ought  to  have  the  opportunity  to  vote  on  each  of  those 
proposals  as  a  package,  or  otherwise. 

Now,  the  strategy  of  how  it  is  put  together,  of  course,  is  really 
the  responsibility  of  this  committee  and  the  Senate. 

Senator  Kennedy.  Well,  it  is  also  yours,  hopefully,  as  well.  You 
are  influenced  and  guided  by  the  committee  here,  and  by  the  ad- 
ministration. 

Mr.  Smith.  It  is  ours.  Senator  Kennedy,  and  we  think  we  have 
done  that  by  putting  together  this  package,  and  submitting  it  to 
both  the  Senate  and  the  House.  We  would  like  to  see  all  of  those 
proposals  considered,  because  we  think  every  one  of  them  is  impor- 
tant. 

Senator  Kennedy.  Do  you  think  adding  a  death  penalty  to  this 
particular  package  assists  in  moving  this  whole  package  through, 
in  terms  of  the  Senate  of  the  United  States,  given  what  a  number 
of  the  Members  of  the  Senate  have  said? 

Clearly,  you  know,  there  is  always  the  possibility  of  cloture,  fili- 
busters, and  all  the  rest  of  it.  But  as  someone  who  has  been  in- 
volved in  the  process,  and  who  is  opposed  to  the  death  penalty,  I 
certainly  have  indicated  I  would  never  filibuster,  but  I  think  there 
are  others  who  would.  There  has  been  a  serious  effort  on  a  number 
of  the  consensus  areas  which  I  have  just  mentioned  here. 

If  we  could  have  a  chance  to  vote  on  those,  and  move  those 
through,  and  get  the  House  of  Representatives  to  do  likewise,  we 
will  have  accomplished  something,  but  it  is  inconceivable  to  me 
that  you  expect  that  with  your  package,  you  are  really  doing  a 
great  deal  more  than  posturing,  quite  frankly. 

I  have  a  lot  of  respect  for  you  and  the  Department,  but  it  just 
seems  to  me  that  the  better  part  of  wisdom  is  to  try  to  find  the 
areas  where  there  is  agreement,  and  there  are  many,  and  they  are 
extremely  important,  and  they  can  make  some  important  differ- 
ence in  trying  to  deal  with  crime,  and  get  those  passed,  and  I 
would  dare  say  that  you  could  take  8  of  10  or  the  principal  items  in 
there  and  pass  them  through  the  Senate  this  afternoon. 

But  I  just  raise  this  as  a  question  of  strategy,  because  I  am  very 
interested  in  the  issue,  as  are  the  people  in  my  State,  and  all  across 
the  country,  and  I  am  not  too  sure  that  we  are  not  doing  their  in- 
terests a  disservice  by  not  moving  the  controversial  issues  separate- 
ly from  the  consensus  package. 

But  perhaps  later  down  the  road,  when  push  comes  to  shove,  we 
can  come  back  to  you  and  talk  to  you  about  a  strategy,  because  I 
think  we  are  going  to  be  there. 

I  thank  the  Chair. 

Mr.  Smith.  We  certainly  hope  that  all  of  these  proposals  do  get 
to  the  floor  and  are  voted  on  by  both  Houses.  We  think  they  are  all 
important. 

Now,  how  they  get  there,  of  course,  is  another  matter. 

Senator  Biden.  Mr.  Attorney  General,  could  I  ask  one  question? 

The  Chairman.  Senator  Biden. 
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Senator  Biden.  I  apologize  for  being  late,  General. 

I  want  to  echo  the  statements  that  Senator  Kennedy  just  made, 
and  clarify  one  thing. 

The  Senate  and  the  House  did  pass  a  very  significant  bill  last 
year,  the  most  significant  anticrime  legislation  that  has  come 
through  Congress  in  the  last  15  years.  Now  I  understand  the  ad- 
ministration did  not  like  it.  The  President  vetoed  it,  not  Congress. 
We  passed  the  bill  and  it  did  not  have  sentencing  or  bail  reform  in 
it. 

We  did  get  a  commitment,  with  Herculean  efforts,  and  with  your 
Department  aiding  us,  from  the  chairman  of  the  House  Judiciary 
Committee,  to  report  a  sentencing  bill  and  a  bail  bill  this  Congress. 

The  number  three  man  on  this  committee,  Senator  Laxalt,  has 
agreed  to  report  out  a  sentencing  bill  by  June  1,  so  that  we  can 
quickly  send  a  bill  to  the  House. 

I  want  to  emphasize  that  we  did  pass  a  significant  piece  of  legis- 
lation through  both  Houses  last  year  and  put  it  on  the  President's 
desk.  I  do  not  think  anyone  who  has  been  here  even  3  days  can 
believe  that  we  are  going  to  be  able  to  pass  in  its  entirety  either 
the  crime  package  that  Senator  Kennedy  and  I  introduced  on  the 
Democratic  side  (S.  830),  or  this  package  (S.  829). 

And  I  really  think  that  if  we  are  going  to  play  politics,  and  say 
that  we  are  going  to  get  every  element  of  the  package  and  vote 
each  up  or  down,  and  make  it  an  election  issue,  I  can  assure  you 
that — not  because  I  will  do  anything  about  it  but  because  of  the 
nature  of  the  beast — we  will  get  nothing  done  here. 

We  have  a  golden  opportunity  to  keep  the  House  to  its  word  on 
sentencing,  and  a  golden  opportunity  on  bail,  two  of  the  four  most 
important  aspects  of  any  legislation  that  has  been  proposed  here, 
and  85  percent  of  everything  else  that  is  in  here,  I  think  it  can 
pass. 

I  hope  we  can  work  with  you,  General,  on  trying  to  come  up  with 
a  bipartisan  package  that  was  engineered,  like  the  one  engineered 
by  the  chairman  of  this  committee  last  year. 

Mr.  Smith.  Well,  we  certainly  agree  with  most  of  thie  provisions 
of  the  bill  that  you  are  referring  to.  We  do  not  think  that  it  was 
anywhere  nearly  as  extensive  as  it  should  have  been,  or  as  this 
package  is,  or  as  what  I  hope  the  Congress  will  do  this  session. 

As  you  know,  that  veto  was  for  completely  independent  reason, 
not  having  to  do  with  the  merits  of  any  of  the  proposed,  crime 
changes. 

Senator  Biden.  Thank  you. 

The  Chairman.  I  might  say.  General,  that  it  is  my  intention,  if 
we  can,  to  get  this  package  before  the  full  committee,  and  pass  as 
much  of  it  as  we  can.  If  the  committee  votes  out  certain  sections, 
well  that  will  be  the  privilege  of  the  committee.  I  certainly  appreci- 
ate the  spirit  of  cooperation  of  Senator  Kennedy  and  Senator  Biden 
with  respect  to  many  of  these  provisions. 

Senator  Kennedy.  I  must  say  that  the  Chair  has  been,  since  we 
started,  extraordinarily  cooperative  and  responsive.  There  have 
been  a  number  of  different  areas  that  I  know  that  he  and  I  and 
other  members  have  differed  on,  but  he  has  been  persistent  in 
trying  to  see  that  we  are  able  to  get  passed  what  can  make  a  differ- 
ence on  this  issue. 
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I  would  just  hope  that  we  could  could  continue  in  that  spirit. 

Senator  Biden.  There  is  no  way  that  we  can  pass  anything  with- 
out expending  political  capital.  Senator  Kennedy  has  expended  po- 
litical capital  from  the  folks  to  the  left  who  are  unhappy  with  the 
idea  that  he  would  not  filibuster  the  death  penalty  and  many  other 
provisions. 

Senator  Thurmond  expended  a  great  deal  of  political  capital  by 
agreeing  to  the  fact  that  he  would  not  allow  certain  provisions  to 
come  up  in  the  package  we  had  last  time.  The  only  way  that  we 
can  legislate  around  here  is  to  have  people  who  are  willing  to  legis- 
late and  expend  political  capital.  Both  of  these  men  have  demon- 
strated that,  although  they  come  from  opposite  perspectives,  and  I 
hope  that  the  administration  can  demonstrate  that  same  kind  of 
willingness  to  expend  some  political  capital,  and  get  something 
passed. 

Mr.  Smith.  Well,  we  very  much  appreciate  the  actions  taken  by 
the  Senate  in  the  last  Congress.  We  certainly  want  to  do  every- 
thing that  we  can  do  to  cooperate  and  work  with  this  committee 
and  all  of  those  involved  in  connection  with  the  current  package, 
because  what  we  are  talking  about  is  a  very  important  public  inter- 
est issue.  I  think  we  all  have  responsibility,  and  we  certainly  all 
want  to  cooperate  to  the  fullest  extent.  I  can  certainly  say  on 
behalf  of  the  administration  that  we  intend  to  do  just  that. 

Senator  Biden.  We  are  happy  to  cooperate. 

The  Chairman.  I  might  say,  Mr.  Attorney  General,  that  I  favor 
the  package.  I  think  it  is  an  excellent  package. 

I  would  be  very  pleased  to  see  it  passed  just  as  it  was  submitted 
to  us,  and  I  think  we  can  take  it  up  in  the  committee,  but  I  cannot 
assure  you  that  every  provision  in  the  package  will  be  approved. 
That  will  be  up  to  the  committee.  We  will  just  have  to  vote  on  each 
provision  in  the  committee,  but  we  will  do  the  best  we  can. 

Thank  you  very  much  for  your  appearance. 

Mr.  Smith.  Thank  you. 

The  Chairman.  Our  next  witnesses  are  the  Associate  Attorney 
General,  Rudolph  Giuliani,  the  Department  of  Justice;  Assistant 
Attorney  General  Lowell  Jensen,  the  Department  of  Justice;  and 
John  Walker,  the  Department  of  the  Treasury. 

You  know  we  approved  your  nomination  in  the  District  of  New 
York? 

STATEMENT  OF  RUDOLPH  GIULIANI,  ASSOCIATE  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE,  ACCOMPANIED  BY 
LOWELL  JENSEN,  ASSISTANT  ATTORNEY  GENERAL,  DEPART- 
MENT OF  JUSTICE;  AND  JOHN  M.  WALKER,  JR.,  ASSISTANT  SEC- 
RETARY (ENFORCEMENT  AND  OPERATIONS)  DEPARTMENT  OF 
THE  TREASURY 

Mr.  Giuliani.  Yes,  I  did,  Mr.  Chairman.  Thank  you  very  much. 

Mr.  Chairman,  members  of  the  subcommittee 

The  Chairman.  The  Department  of  Justice,  I  believe,  has  a  very 
full  statement  on  this  matter.  I  think  we  might  place  that  in  the 
record  and  have  the  witnesses  summarize  significant  joints  as  they 
see  fit. 
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Senator  Kennedy.  Mr.  Chairman,  could  I  include  an  opening 
statement,  at  an  appropriate  place? 

The  Chairman.  Without  objection,  the  opening  statement 

Senator  Kennedy.  And  I  have  just  one  or  two  questions,  both  on 
the  bail  and  sentencing.  Some  differences  in  where  we  were  last 
year,  but  I  would  like  to  just  submit  those,  if  I  could,  for  the  record. 

The  Chairman.  Without  objection,  the  opening  statement  of  Sen- 
ator Kennedy,  and  the  opening  statement  of  Senator  Biden  will 
follow  my  opening  statement,  if  that  is  agreeable. 

You  gentlemen  may  proceed. 

Mr.  Giuliani.  Mr.  Chairman,  members  of  the  subcommittee,  I 
appreciate  this  opportunity  to  testify  regarding  the  President's 
Comprehensive  Crime  Control  Act  of  1983. 

We  have  submitted  for  the  record  a  lengthy  written  statement, 
so  what  I  would  do,  Mr.  Chairman,  is  briefly  summarize  some  of 
the  provisions  of  the  bill. 

Assistant  Attorney  General  Jensen  will  summarize  others,  and 
Assistant  Secretary  of  the  Treasury,  John  Walker,  several  sections. 
I  will  cover  bail  reform,  insanity  defense  reform,  Federal  interven- 
tion in  State  proceedings,  surplus  property  amendments,  and  sen- 
tencing reform. 

Mr.  Jensen  will  cover — we  both  will  cover  sentencing  reform — 
the  exclusionary  rule,  justice  assistance,  drug  enforcement  amend- 
ments, and  capital  punishment;  and  Mr.  Walker  will  cover  forfeit- 
ure and  the  Federal  Tort  Claims  Act. 

Mr.  Chairman,  in  our  view,  the  first  title  of  the  administration's 
crime  bill  is  certainly  one  of  the  most  significant,  that  is,  bail 
reform. 

Unfortunately,  the  shortcomings  of  current  law  are  most  evident 
when  we  are  dealing  with  the  most  serious  criminal  offenders,  ha- 
bitual or  violent  offenders,  and  the  leaders  of  the  drug  trafficking 
syndicates. 

In  Miami,  for  example,  although  the  average  money  bond  for 
drug  defendants  is  $75,000,  17  percent  of  these  defendants  never 
appear  for  trial.  For  them,  money  bonds  are  nothing  more  than  a 
cost  of  doing  business,  and  a  means  of  escaping  prosecution.  For 
many  nondrug  defendants,  bail  is  a  means  of  securing  release  from 
custody  so  that  they  can  continue  preying  upon  the  public. 

In  a  Michigan  case,  late  last  year,  a  particularly  violent  bank 
robber,  George  Gibbs,  was  released  from  Federal  custody  on  $25,000 
bail,  and  4  days  later  was  arrested  for  holding  up  a  second  bank 
and  shooting  a  local  police  officer  in  the  process  of  attempting  his 
getaway. 

In  short,  Federal  bail  laws  do  not  adequately  protect  the  public 
from  violent  criminals  and  dope  traffickers.  We  recommend  that 
the  courts  be  required  to  consider  danger  to  the  community,  as 
well  as  risk  of  flight  in  making  bail  decisions. 

It  is  difficult  for  many  laymen  to  believe  that  Federal  bail  laws 
now  look  only  to  the  flight  issue.  Presently,  Federal  judges  making 
release  decisions  as  to  demonstrably  dangerous  defendants  face  a 
dilemma.  They  may  release  the  defendants  despite  the  danger  that 
he  poses  to  public  safety,  or  they  can  attempt  to  find  some  reason, 
such  as  risk  of  flight,  to  justify  a  high  money  bail  which  the  de- 
fendant cannot  meet. 
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In  short,  judges  too  often  find  it  necessary  to  choose  between  pro- 
tecting public  safety,  which  may  require  intellectually  dishonest 
findings,  or  applying  the  law  as  presently  written,  and  releasing 
such  defendants,  recognizing  the  danger  that  they  pose  to  the  com- 
munity. 

Although  the  provision  in  our  bail  reform  proposal  authorizing 
consideration  of  a  defendant's  dangerousness  in  setting  release  con- 
ditions, and  a  limited  category  of  cases  as  the  basis  of  denying  re- 
lease altogether,  is  probably  the  most  important  concept  in  the  bail 
reform  title,  there  are  other  provisions  that  are  equally  significant. 
The  bail  title,  for  example,  clearly  authorizes  courts  to  inquire  into 
the  source  of  property  that  will  be  used  to  post  bond,  and  to  reject 
property  derived  from  criminal  activity.  The  bail  title  would  also 
make  penalties  for  bail  jumping  commensurate  with  those  applica- 
ble to  the  underlying  criminal  offense  with  which  the  defendant  is 
charged,  in  requiring  that  such  bail-jumping  penalty  run  consecu- 
tively with  other  prison  terms  imposed. 

The  bill  also  shifts  the  current  presumption  favoring  release  on 
bail  following  conviction  and  pending  appeal,  so  that  the  defendant 
is  required  to  show,  in  order  to  secure  postconviction  release,  that 
he  will  not  flee,  or  pose  a  danger  to  the  community,  and  that  his 
appeal  raises  a  substantial  question  of  fact  or  law  likely  to  result  in 
reversal  of  his  conviction. 

To  me,  this  is  one  of  the  most  absurd  provisions  in  the  Federal 
law.  After  a  person  now,  under  current  Federal  law,  is  convicted  of 
a  crime,  the  presumption  operates  in  favor  of  that  person  being  re- 
leased. That,  in  essence,  is  having  exhausted  the  rights,  not  of  the 
accused,  or  those  who  might  possibly  be  presumed  innocent,  but 
rather  elevating  the  rights  of  the  convicted  over  the  rights  of  the 
public  and  society. 

It  was  an  absolutely  absurd  extension  of  the  bail  laws,  and  prac- 
tically it  results  in  most  Federal  defendants,  after  conviction,  being 
released  on  bail,  and  not  being  incarcerated  for  a  year,  a  year  and 
a  half,  and  many  of  our  defendants,  many  of  our  fugitive  defend- 
ants, are  in  that  category,  those  who  have  already  been  convicted 
of  crimes. 

The  second  aspect  of  this  that  is  very  important  is  that,  with  all 
the  changes  that  have  been  made  in  drug  enforcement  as  outlined 
by  the  Attorney  General,  the  increase  in  the  number  of  FBI  agents 
now  doing  drug  investigations,  that  were  not  doing  drug  investiga- 
tions a  year  ago,  and  18  months  ago,  an  increase  of  about  600  or 
700  agents,  the  task  force  increases,  which  will  be  an  additional 
1,000  agents,  doing  drug  cases,  there  is  no  reason  to  believe  that, 
without  a  change  in  our  bail  laws,  the  result  of  their  efforts  will 
not  be  just  a  commensurate  increase  in  the  number  of  fugitives — 
drug  fugitives. 

At  last  count  we  had  a  little  under  2,000  drug  agents  and  over 
3,000  drug  fugitives.  There  is  no  reason  to  believe  that  when  we 
have  4,000  or  5,000  drug  agents,  we  would  not  have  7,000  or  8,000 
drug  fugitives,  unless  the  bail  laws  are  changed  in  the  way  in 
which  this  committee  has  already  considered  it  and  we  are  propos- 
ing. 

Another  important  part  of  the  President's  crime  bill  is  title  V,  to 
reform  the  insanity  defense  now  applicable  in  the  Federal  criminal 


15 

justice  system.  Although  the  insanity  defense  is  used  in  compara- 
tively few  Federal  cases,  the  defense  raises  fundamental  issues  of 
criminal  responsibility  which  the  Congress  should  address,  and, 
also,  in  assessing  how  often  the  defense  is  used,  one  must  also  look 
to  any  number  of  cases  where  a  plea  results  or  a  disposition  results 
in  which  the  defendant,  instead  of  being  convicted,  is  placed  in  a 
mental  institution  or  is  civilly  committed. 

And,  in  fact,  under  State  systems  that  happens  quite  frequently. 
As  a  result  of  the  Hinckley  case,  there  has  been  a  careful  review  of 
the  insanity  defense,  and  a  consensus  has  emerged  for  narrowing  of 
the  defense,  particularly  the  volitional  arm  of  the  defense,  as  it  is 
now  used  in  Federal  courts,  which  focuses  upon  the  ability  of  the 
defendant  to  control  his  conduct. 

As  the  American  Psychiatric  Association  noted  in  December  of 
last  year,  the  line  between  an  irresistible  impulse  and  an  impulse 
not  resisted  is  probably  no  shorter  than  that  between  twilight  and 
dusk. 

Since  the  experts  themselves  recognized  a  virtual  impossibility  of 
determining  whether  the  defendant  can  or  cannot  control  his  con- 
duct, we  propose  to  limit  the  insanity  defense  to  the  so-called  cogni- 
tive arm,  that  is,  a  defendant  would  be  deemed  not  guilty  by 
reason  of  insanity  only  if,  as  a  result  of  mental  disease  or  defect,  he 
was  unable  to  appreciate  the  nature  and  quality  of  the  wrongful- 
ness of  his  acts. 

Otherwise,  mental  disease  or  defect  would  not  constitute  a  de- 
fense. Furthermore,  opinion  evidence  by  psychiatrists  on  the  ulti- 
mate question  of  whether  the  defendant  had  the  mental  state  or 
condition  constituting  either  an  element  of  the  crime  or  a  defense 
would  be  prohibited,  and  the  defendant  would  have  the  burden  of 
proving  his  insanity  by  clear  and  convincing  evidence. 

We  believe  this  reform  would  bring  insanity  issues  back  into  the 
realm  where  psychiatric  witnesses  can  provide  reliable  evidence. 
The  question  for  the  jury  would  be  whether  the  defendant  knew 
what  he  was  doing  or  that  what  he  was  doing  was  wrong. 

Although  we  frankly  believe  that  even  further  narrowing  of  the 
insanity  defense  would  be  desirable,  to  look  only  to  the  issue  of 
mens  rea,  the  approach  set  out  in  the  President's  crime  bill  would 
represent  a  major  improvement  over  existing  law,  and  it  is  an  ap- 
proach that  we  believe  can  command  overwhelming  support  in  the 
Congress. 

I  note  that,  on  this  issue,  the  administration  last  year  had  pro- 
posed returning  just  to  the  mens  rea  approach.  In  other  words,  re- 
stricting the  insanity  defense,  just  to  situations  where  a  person 
could  establish,  or  the  Government  could  not  establish,  that  the 
person  knew  what  he  was  doing  or  intended  the  consequences  of 
his  act. 

As  a  result,  really,  of  consultations  with  the  chairman,  with 
other  members  of  this  committee,  and  our  assessment  of  what  is 
realistic,  as  opposed  to  what  we  would  absolutely  prefer,  we  have 
modified  our  position  to  one  which  we  think  is  a  more  realistic  one, 
and  one  that  was  supported  by  this — by  a  number  of  members  of 
this  committee  last  year,  and  is  now  essentially  supported  by  the 
American  Bar  Association  and  the  American  Psychiatric  Associ- 
ation. 
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I  offer  that  as  an  example  of  how  we  are  more  than  wilHng  to 
compromise,  if  we  can  achieve  improvements  over  current  law, 
even  if  we  cannot  get  exactly  or  precisely  what  it  is  that  we  would 
prefer  in  the  first  instance. 

One  of  the  provisions  of  the  President's  crime  bill  that  would  be 
of  greatest  benefit  to  State  and  local  law  enforcement  authorities  is 
title  VI,  which  would  limit  Federal  judicial  interference  in  State 
court  adjudications  pursuant  to  the  Federal  habeas  corpus  statutes. 

The  abuse  of  Federal  collateral  remedies  has  been  a  a  growing 
concern  in  recent  years  among  State  and  Federal  officials  responsi- 
ble for  the  prosecution  of  crime.  The  concern  has  been  equally 
great  among  State  and  Federal  judges. 

Indeed,  a  majority  of  the  Justices  of  the  Supreme  Court  have 
strongly  criticized  the  current  operation  of  Federal  habeas  corpus, 
and  have  called  for  basic  reforms. 

Under  the  present  system,  there  can  never  be  an  end  to  the  liti- 
gation of  a  criminal  case,  since  habeas  corpus  is  available  without 
limitation  of  time,  and  with  no  limit  on  repetitive  filings  by  the 
same  prisoner. 

Criminal  justice  resources  of  the  State  and  Federal  governments 
are  squandered  in  litigating  the  redundant  and  frivolous  petitions 
of  State  and  Federal  prisoners.  The  possibility  of  structuring  State 
processes  through  delay  and  repetitive  applications  for  Federal 
habeas  corpus  has  virtually  nullified  State  capital  punishment 
laws. 

Title  VI  incorporates  a  variety  of  reforms  responding  to  these 
abuses.  It  would  establish  a  1-year  time  limit  on  habeas  corpus  ap- 
plications, normally  running  from  the  end  of  the  State  criminal 
process.  This  would  provide  a  means  for  controlling  the  abuses  of 
repetitive  filing,  and  the  filing  of  petitions  years,  or  even  decades, 
after  the  normal  conclusion  of  a  criminal  case. 

Title  VI  would  also  establish  a  general  rule  barring  claims  which 
were  not  raised  before  the  State  court  where  the  State  has  pro- 
vided an  opportunity  to  raise  such  claims  that  would  satisfy  the  re- 
quirements of  Federal  laws.  Under  this  rule,  a  claim  could  be 
raised  on  a  habeas  corpus  if  an  attorney's  failure  to  raise  it,  in 
State  proceedings,  amounted  to  constitutionally  ineffective  assist- 
ance of  counsel.  But  minor  oversights  and  errors  by  counsel,  which 
even  the  ablest  attorneys  will  sometimes  make,  would  not  be 
grounds  for  reopening  a  criminal  case  in  Federal  court  after  the 
State  process  is  completed. 

A  further  reform  of  title  VI  is  according  deference  in  habeas 
corpus  proceedings  to  the  result  of  full  and  fair  State  adjudications. 
The  requirement  of  a  full  and  fair  adjudication  would  generally  be 
satisfied  if  the  State  determination  of  a  petitioner's  claim  was  rea- 
sonable, and  was  arrived  at  by  procedures  consistent  with  due  proc- 
ess. 

The  current  rules,  by  contrast,  mandate  redetermination  of  all 
claims,  regardless  of  how  often,  and  how  adequately  they  have 
been  considered  by  the  State  courts.  The  effect  of  the  reform 
should  be  a  relatively  quick  and  easy  decision  in  habeas  petitions 
of  most  claims  that  have  previously  been  decided  by  the  State 
courts. 
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Finally,  title  VI  would  make  comparable  reforms  in  the  collater- 
al remedies  for  Federal  prisoners,  and  affect  various  technical  im- 
provements in  habeas  corpus  procedures. 

The  Federal  surplus  property  amendments  in  title  IX  of  the  bill 
would  be  of  great  assistance  in  turning  over  Federal  property  to 
State  and  local  jurisdictions  for  use  as  correctional  facilities,  some- 
thing that  we  have  done,  to  the  extent  that  we  can,  laboring  under 
the  burdens  of  the  present  law,  and  have  actually  been  very  effec- 
tive in  assisting  many  of  the  States,  or  at  least  some  of  the  States, 
the  ones  that  have  participated  so  far,  and  quickly,  at  least  dealing 
with  the  overcrowding  in  State  prison  facilities. 

In  the  past  decade,  the  State  prison  population  has  almost  dou- 
bled, from  204,000  in  1973  to  over  400,000  today.  Because  prison 
construction  is  so  expensive,  ranging  from  $30,000  to  $90,000  per 
bed,  State  governments  are  severely  strained.  More  than  half  of 
our  State  correctional  systems  are  under  Federal  court  orders 
stemming  from  overcrowding. 

In  an  effort  to  assist  the  States  in  dealing  with  this  problem,  the 
Attorney  General  has  established  a  clearinghouse  to  facilitate  the 
identification  and  transfer  to  States  of  surplus  Federal  properties 
suitable  for  prison  use.  Four  States  have  acquired  property  under 
this  program. 

Under  current  law,  however,  States  must  either  lease  or  pur- 
chase the  property  at  its  fair  market  value.  This  is  a  financial 
burden  which  many  States  cannot  bear. 

Under  title  IX  of  the  President's  crime  bill,  surplus  Federal  prop- 
erty could  be  donated  to  the  States  at  no  cost. 

As  there  are  surplus  properties  available  which  could,  at  mini- 
mal cost,  be  converted  to  prison  use,  enactment  of  this  proposal 
would  provide  urgently  needed  relief  to  States,  and  reduce  the 
problem  of  prison  overcrowding. 

The  final  provision  that  I  would  like  to  touch  on,  and  then  turn 
it  over  to  Assistant  Attorney  General  Lowell  Jensen  to  offer  fur- 
ther comments  on,  is  the  sentencing  reform  proposals  in  the  bill. 

Criminal  sentences  are  imposed  at  the  end  of  a  process  that  is 
designed  to  assure  fairness  to  defendants  and  to  the  public.  Ideally, 
sentences  represent  society's  statement  of  the  relative  seriousness 
of  the  defendant's  criminal  conduct,  and  will  deter  criminal  con- 
duct by  others. 

Unfortunately,  despite  everyone's  best  efforts,  sentences  ulti- 
mately fail  to  achieve  these  goals.  This  is  true  in  large  measure  be- 
cause the  system  fails  not  only  to  provide  appropriate  sentences  in 
many  individual  cases,  but  even  fails  to  provide  a  mechanism  capa- 
ble of  consistently  achieving  such  results. 

Current  Federal  law  provides  a  Federal  judge  who  is  sentencing 
someone,  who  has  no  special  competence  in  knowing  what  sentence 
will  reflect  society's  values,  discretion  to  impose  a  sentence  pursu- 
ant to  numerous  sentencing  options,  with  almost  no  guidance  as  to 
how  to  choose  among  those  options. 

Federal  penal  statutes  specify  only  the  maximum  sentence  that 
may  be  imposed  for  a  particular  offense,  and  this  only  indicates  the 
congressional  view  of  the  appropriate  sentence  for  the  most  serious 
case  under  that  statute.  Federal  law  also  provides  various  sentenc- 
ing alternatives,  such  as  probation  and  restitution,  and  various  spe- 
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cialized  sentencing  statutes,  such  as  those  available  for  youthful  of- 
fenders, or  drug  addicts. 

But  Federal  law  gives  absolutely  no  guidance  as  to  when  or  how 
these  statutes  should  be  used.  As  a  result,  judges  are  left  to  impose 
sentences  according  to  their  own  notions  of  the  purposes  for  sen- 
tencing. They  are  not  required  to  state  their  reasons  for  choosing  a 
particular  sentence,  and  many,  in  fact  most,  do  not.  Sentences  are 
reviewable  only  for  illegality,  or  for  constitutional  violation. 

A  sentence  that  is  substantially  out  of  proportion  to  those  in  sim- 
ilar cases  is  not  otherwise  subject  to  challenge.  It  is  unreviewable. 

Current  imprisonment  statutes  were  enacted  at  a  time  when  the 
criminal  justice  system  utilized  a  medical  model.  A  defendant  sen- 
tenced to  prison  was  sentenced  to  a  term  substantially  longer  than 
the  judge  thought  would  be  needed  to  rehabilitate  or  cure  the  de- 
fendant. 

Parole  authorities  would  periodically  review  the  defendant's 
case,  to  determine  whether  he  had  been  rehabilitated,  and  could  be 
released.  This  theory  ignores  the  fact  that  there  are  other  purposes 
of  prison  sentences,  such  as  just  punishment  and  deterrence  for 
which  definite  sentences  must  be  imposed. 

In  addition,  the  theory  has  proved  to  be  unsound  because  behav- 
ioral scientists  have  concluded,  in  recent  years,  that  there  is  no  re- 
liable means  of  inducing  rehabilitation,  and  no  way  to  tell  from  a 
prisoner's  behavior  in  prison,  or  before  a  parole  board,  whether  or 
when  he  has  become  rehabilitated.  Decisions  as  to  rehabilitation 
have  resulted  in  numerous  tragedies  all  throughout  this  country. 

Consequently,  the  basic  reasons  for  an  indeterminate  sentence, 
and  thus,  for  the  existence  of  parole  boards  has  disappeared.  The 
Federal  Parole  Commission  today  acknowledges  that  it  cannot  tell 
when  a  prisoner  has  become  rehabilitated.  It  now  sets  release  dates 
for  most  prisoners  under  its  own  guidelines  soon  after  they  begin 
their  prison  term,  and  based  entirely  on  information  known  at  the 
time  of  sentencing.  The  release  date  may  be  substantially  different 
from  the  prison  term,  and  may  be  set  to  achieve  entirely  different 
goals  from  those  of  the  sentencing  judge.  It  does  not,  however,  re- 
flect in  any  way  an  assessment  of  the  person's  behavior  in  prison, 
or  of  the  quality  or  level  of  the  person's  rehabilitation. 

It  is,  in  essence,  a  resentencing  of  the  person  who  has  been  sen- 
tenced by  the  judge  already,  and  often  in  a  way  that  conflicts  with 
what  the  judge  did  in  the  first  place. 

The  almost  inevitable  result  of  the  problems  of  current  law  is 
considerable  sentencing  disparity.  This  disparity  has  been  docu- 
mented in  numerous  studies,  including  a  recent  study  for  the  De- 
partment of  Justice,  in  which  208  Federal  judges  agreed,  in  only  3 
of  16  hypothetical  cases,  on  whether  to  sentence  a  defendant  to 
prison  at  all.  The  study  found  that  21  percent  of  the  variation  in 
sentences  was  due  to  the  tendencies  of  some  judges  to  sentence 
more  harshly,  or  more  leniently  than  others,  and  that  even  more 
variation  was  due  to  differences  in  the  weight  in  which  individual 
judges  gave  particular  offenses  or  offender  characteristics. 

In  the  last  decade  a  concensus  has  developed  among  those  of  dif- 
ferent political  views  that  the  current  Federal  sentencing  system  is 
riddled  with  serious  shortcomings.  More  recently,  substantial  sup- 
port has  developed  for  an  approach  along  the  lines  of  title  II  in  this 
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proposed  bill,  a  system  that  couples  sentencing  guidelines,  and  pro- 
vides for  determinate  sentences.  This  title  is  substantially  identical 
to  the  legislation  approved  several  times  by  the  Senate  Judiciary 
Committee,  and  passed  by  the  Senate  most  recently  in  S.  2572,  in 
the  last  Congress. 

The  provisions  are  also  similar  to  the  Minnesota  system,  the  only 
operating  State  system  that  is  substantially  similar  to  the  proposal 
contained  in  title  II,  which  the  National  Academy  of  Sciences  has 
recently  reported  to  be  the  most  successful  sentencing  reform 
system. 

If  I  may,  Mr.  Chairman,  I  would  turn  it  over  now  to  Assistant 
Attorney  General  Jensen,  who  will  discuss  the  sentencing  proposal, 
or  continue  the  discussion  of  the  sentencing  proposal,  and  move  on 
to  some  of  the  other  provisions. 

The  Chairman.  Mr.  Jensen,  we  would  be  glad  to  hear  from  you. 

STATEMENT  OF  LOWELL  JENSEN 

Mr.  Jensen.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. 

I  would  like  to  follow  up  on  the  discussion  of  the  sentencing  in 
title  II,  to  describe  a  little  bit  just  exactly  what  title  II  would  sug- 
gest in  terms  of  revision  of  Federal  sentencing  laws. 

It  would,  for  the  first  time,  give  legislative  recognition  to  the  pur- 
poses of  sentencing,  including  just  punishment,  deterrence,  protec- 
tion of  the  public,  and  rehabilitation.  A  judge  would  impose  sen- 
tence after  considering  these  purposes,  and  sentencing  guidelines, 
promulgated  by  a  commission  in  the  judicial  branch  that  would 
recommend  an  appropriate  kind  of  range  of  sentence  for  each  com- 
bination of  offense  and  offender  characteristics.  The  judge  would 
impose  sentence  in  accordance  with  the  guidelines,  unless  he  found 
that  a  factor  that  should  affect  the  sentence  was  not  adequately 
considered  in  the  guidelines. 

If  the  judge  imposed  sentence  outside  the  guidelines,  he  would 
have  to  state  specific  reasons  for  doing  so,  A  sentence  above  the 
guidelines  would  be  subject  to  appellate  review  at  the  request  of 
the  defendant,  and  a  sentence  below  the  guidelines  would  be  sub- 
ject to  review  at  the  request  of  the  Government,  acting  on  behalf  of 
the  public. 

A  prison  term  imposed  by  the  judge  would  represent  the  actual 
time  to  be  served,  less  a  small  amount  of  credit  for  compliance 
with  prison  rules.  The  Parole  Commission  would  be  abolished,  and 
prison  sentences  imposed  by  judges  would  no  longer  be  artificially 
inflated,  because  of  the  parole  system. 

If  the  sentencing  judge  thought  that  a  defendant  would  need 
street  supervision  following  his  prison  term,  he  could  impose  a 
term  of  supervised  release  to  follow  the  prison  term. 

Title  II  provides  numerous  advantages  over  current  law.  The 
most  important  is  that  it  provides  a  sentencing  mechanism  that 
will  assure  fair  sentences,  and  the  appearance  of  fairness.  Sentenc- 
ing guidelines  will  assure  that  defendants  will  receive  sentences 
that  are  fair,  as  compared  to  sentences  for  all  other  offenders.  De- 
terminate sentencing  will  assure  that  everyone  will  know  at  the 
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time  of  sentencing  exactly  what  the  sentence  is,  and  why  it  was  im- 
posed. 

Finally,  appellate  review  of  sentences  will  assure  the  develop- 
ment of  a  balanced  body  of  case  law  concerning  the  appropriate- 
ness of  both  unusually  high  and  unusually  low  sentences. 

Let  me  turn  to  one  of  the  other  titles,  a  major  portion  of  the  leg- 
islation we  are  discussing,  and  that  has  to  do  with  the  exclusionary 
rule. 

In  title  III  of  the  bill  we  set  out  a  proposed  modification  of  the 
fourth  amendment  exclusionary  rule,  to  restrain  it  to  its  proper 
rule,  which  is  precisely  that  of  deterring  unlawful  police  conduct. 

Our  proposal  is  identical  to  that  submitted  by  the  administration 
and  introduced  by  Chairman  Thurmond  as  S.  2231  in  the  97th  Con- 
gress. Our  proposal  is,  simply,  that  the  exclusionary  rule  would  not 
be  applied  in  cases  in  which  the  law  enforcement  officers  who  con- 
ducted the  search  acted  in  a  reasonable  good  faith  belief  that  their 
actions  were  lawful. 

When  first  imposed  by  the  Supreme  Court  in  1914,  the  exclusion- 
ary rule  was  justified  both  as  a  means  of  deterring  unlawful  police 
conduct  and  on  a  judicial  integrity  ground,  which  sought  to  prevent 
courts  from  being  accomplices  in  willful  constitutional  violations. 
Over  time,  it  has  become  clear  that  the  deterrence  rationale  is  the 
foremost  reason  behind  the  rule. 

There  are  any  number  of  cases  that  set  this  out.  They  start  with 
the  cases  that  dealt  with  the  retroactivity  of  the  rule  itself.  And  all 
those  cases  have  now  clearly  established  that  the  rule  will  be  in- 
voked to  protect  fourth  amendment  rights,  only  when  to  do  so 
would  effectively  deter  unlawful  conduct  by  police  or  by  law  en- 
forcement authorities. 

Although  the  Court  recognizes  deterrence  as  the  rule's  para- 
mount purpose,  it  has  not  limited  the  rule  only  to  those  situations 
in  which  the  law  enforcement  officer's  conduct  is  susceptible  to 
being  deterred.  For  example,  courts  continue  to  suppress  evidence 
seized  by  law  enforcement  officers  during  searches  conducted  pur- 
suant to  duly  authorized  warrants  which  have  been  obtained  in 
completely  good  faith  but  later  found  defective  by  an  appellate 
court. 

When  a  warrant  is  obtained  in  good  faith  from  one  court  but  is 
subsequently  ruled  defective  by  another  court,  there  is  a  disagree- 
ment between  judges — there  is  no  police  misconduct  involved.  The 
police  have  simply  carried  out  their  duties.  They  have  gone  to  the 
court  and  presented  their  evidence,  completely  with  full  disclosure. 
The  court  has  made  a  decision  that  probable  cause  exists  for  a  war- 
rant. 

In  those  circumstances,  there  is  no  police  misconduct,  whatso- 
ever, and  the  exclusionary  rule,  when  it  is  applied  in  those  cases, 
simply  fails  to  comport  with  its  rationale. 

Moreover,  when  the  officers  carry  out  the  orders  of  the  court, 
once  a  warrant  is  issued,  suppression  of  evidence  in  such  an  in- 
stance does  not  serve  the  purpose  of  the  exclusionary  rule. 

In  fact,  it  only  serves  to  damage  both  a  community's  perception 
of  justice  and  the  morale  of  law  enforcement  officers  who  have  fol- 
lowed the  rules  only  to  have  the  evidence  suppressed  on  the  prem- 
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ise  that  they  have  violated  the  Constitution.  Proper  police  conduct 
is  thereby  falsely  labeled  as  illegal. 

The  deterrent  purpose  of  the  exclusionary  rule  also  is  not  served 
when  courts  apply  the  rule  to  situations  where  the  appellate  court 
cases  are  not  at  all  clear,  where  the  law  is  thoroughly  confused,  or 
even  in  -situations  where  the  cases  are  in  flat  contradiction.  Police 
often  are  confronted  with  the  question  of  whether  to  conduct  a 
warrantless  search  in  the  field  when  the  circumstances  they  are 
facing  are  not  covered  by  existing  case  law. 

For  example,  we  could  consider  the  facts  in  two  recent  cases  de- 
cided by  the  Supreme  Court,  Robbins'  v.  California,  and  New  York 
V.  Belton.  Both  of  these  cases  were  decided  by  the  Court  on  the 
same  day  in  the  1981  term.  In  both  cases,  police  officers  lawfully 
stopped  a  car,  smelled  burnt  marihuana,  discovered  marihuana  in 
the  passenger  compartment  of  the  car,  and  lawfully  arrested  the 
occupants.  Thereafter,  in  Robbins  the  officer  found  two  packages 
wrapped  in  green  opaque  paper  in  the  recessed  rear  compartment 
of  the  car,  opened  them  without  a  warrant,  and  found  30  pounds  of 
marihuana.  In  Belton,  the  officer  found  a  jacket  in  the  passenger 
compartment,  unzipped  the  packet  without  a  warrant,  and  found  a 
quantity  of  cocaine. 

In  decisions  based  largely  on  cases  that  had  not  even  been  decid- 
ed at  the  time  of  the  two  searches  were  actually  conducted,  the 
Court  split  as  follows  in  now  considering  the  cases  that  have  come 
from  New  York  and  California:  three  Justices  of  the  Supreme 
Court  decided  that  both  searches  were  legal;  three  Justices  decided 
that  both  were  illegal;  and  three  Justices  decided  the  ultimate  deci- 
sion that  Robbins  was  illegal  and  Belton  was  legal. 

The  interesting  result  of  that  is  that  both  New  York  and  Califor- 
nia were  found  to  be  wrong.  They  were  both  reversed.  So  the  Su- 
preme Court,  on  the  basis  of  the  decision,  simply  decided  that  the 
cases  as  they  come  up  through  the  State  courts  have  been  decided 
once  again  by  the  judicial  disagreement  to  be  a  different  state  of 
law. 

Moreover,  the  Court  did  not  give  the  police  any  real  guidance  to 
understand  the  law  of  warrantless  searches  of  automobiles,  and 
less  than  a  year  later  the  issue  was  again  before  the  Court  in  the 
United  States  v.  Ross. 

In  that  case,  the  Court  reconsidered  the  holding  of  Robbins,  and 
it  was  repudiated.  So  what  we  have  was,  after  we  had  gone  through 
this,  we  now  have  a  state  of  law  that  was  known  but  we  had  gone 
through  a  process  where  Robbins'  and  Belton's  cases  had  been  af- 
fected by  a  state  of  law  which  was  unknown. 

It  was  probably  small  consolation  for  the  police  involved  in  the 
search  in  Robbins  to  know  that  their  view  of  the  law  in  this  area 
was  ultimately  upheld  by  the  Supreme  Court  in  another  case  since 
the  defendant  in  Robbins  went  free  because  the  evidence  was  ex- 
cluded. To  say  the  suppression  of  reliable,  trustworthy  evidence  in 
this  type  of  case  helps  to  deter  police  misconduct  is  absurd,  and  the 
acquittal  of  the  defendant  is  a  totally  unjustified  windfall. 

Our  proposal  in  title  III  setting  forth  a  reasonable,  good  faith  ex- 
ception to  the  exclusionary  rule  recognizes  that  conduct  undertak- 
en in  reasonable  good  faith  is  not  succeptible  of  being  deterred.  It 
is  based  on  the  en  banc  opinion  of  the  Fifth  Circuit  in   United 
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States  V.  Williams,  which  adopted  a  reasonable  good  faith  excep- 
tion in  that  circuit  after  an  exhaustive  opinion  which  considered 
all  relevant  Supreme  Court  cases.  Such  legislation  was  recommend- 
ed by  the  Attorney  General's  Task  Force  on  Violent  Crime  after 
hearing  the  recommendations  of  legal  scholars  on  many  different 
points  of  view.  We  are  confident  it  is  constitutional. 

Moreover,  a  legislative  modification  of  the  rule  is  long  overdue, 
having  first  been  suggested  12  years  ago  by  the  Chief  Justice  in  his 
dissent  in  the  famous  Bivens  case. 

Let  me  turn  to  another  portion  of  the  legislation,  that  which 
deals  with  the  reinstitution  of  capital  punishment. 

The  establishment  of  constitutional  procedures  for  the  imposition 
of  capital  punishment  is  the  purpose  of  title  X  of  the  administra- 
tion's crime  bill.  For  more  than  a  decade,  Federal  statutes  author- 
izing the  death  penalty  for  offenses  of  homicide,  espionage,  and 
treason  have  been  unenforceable  because  they  fail  to  provide,  as  re- 
quired under  the  Supreme  Court's  landmark  decision  in  Furman  v. 
Georgia,  a  set  of  legislated  guidelines  to  narrow  the  sentencer's  dis- 
cretion in  determining  whether  the  death  penalty  is  justified  in  a 
particular  case.  In  a  series  of  decisions  after  Furman,  the  Court  has 
further  refined  the  constitutional  requisites  of  a  statute  author- 
izing imposition  of  the  death  sentence.  At  the  same  time,  however, 
the  Court  has  stressed  that  if  procedural  requirements  designed  to 
protect  against  arbitrainess  and  disproportionality  are  met,  capital 
punishment  is  a  legitimate,  constitutional  sanction  for  the  most 
grave  offenses. 

In  the  10  years  since  the  Furman  decision,  two-thirds  of  the 
States  have  enacted  laws  to  restore  the  death  penalty  as  an  availa- 
ble sanction  for  the  most  serious  crimes  committed  under  particu- 
larly reprehensible  circumstances,  but  the  Congress  has  failed  to 
enact  similar  legislation  to  reinstitute  capital  punishment  at  the 
Federal  level.  Of  course,  legislation  to  provide  constitutional  proce- 
dures for  imposition  of  the  death  penalty  has  been  considered  by 
the  Congress  on  several  occasions. 

In  the  last  Congress,  the  Judiciary  Committee  held  exhaustive 
hearings  on  capital  punishment  and  devoted  considerable  effort  to 
the  development  of  a  death  penalty  statute  that  would  comport 
with  the  decisions  of  the  Supreme  Court.  The  product  of  this  effort, 
S.  114,  is  the  basis  for  the  death  penalty  provisions  of  our  bill. 

Appearing  before  the  Judiciary  Committee  during  its  hearings  on 
S.  114  was  one  of  my  first  tasks  as  an  Assistant  Attorney  General. 
As  I  stated  in  my  testimony  at  that  time,  the  death  penalty  is  not  a 
pleasant  subject  for  either  a  legislator  or  an  official  charged  with 
enforcement  of  our  criminal  laws  to  contemplate.  But  the  fact  that 
the  death  penalty  is  an  unpleasant  and  controversial  issue  is  no 
justification  for  continuing  to  avoid  enactment  of  procedures  to 
permit  its  restoration,  for,  under  certain  circumstances,  it  is  a  war- 
ranted sanction  for  a  limited  number  of  Federal  offenses — offenses 
which  involve  the  brutal  taking  of  innocent  lives  or  which  threaten 
the  very  security  of  our  Nation. 

In  our  view,  the  death  penalty  is  warranted  for  two  principal 
reasons.  First,  while  studies  attempting  to  assess  the  deterrent 
effect  of  capital  punishment  have  reached  conflicting  results,  we 
believe  common  sense  supports  the  conclusion  that  the  death  pen- 
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alty  can  operate  as  a  deterrent  for  certain  crimes  involving  preme- 
ditation and  calculation,  and  thus  it  will  save  the  lives  of  persons 
who  would  otherwise  become  the  permanent  and  irretrievable  vic- 
tims of  crime. 

Second,  society  does  have  a  right — and  the  Supreme  Court  has 
confirmed  that  right — to  exact  a  just  and  proportionate  punish- 
ment on  those  who  deliberately  flout  the  most  basic  requirements 
of  its  laws;  and  there  are  some  offenses  which  are  so  harmful  and 
so  reprehensible  that  no  other  penalty,  not  even  life  imprisonment 
without  the  possibility  of  parole,  would  represent  an  adequate  re- 
sponse to  the  defendant's  conduct. 

As  the  Supreme  Court  has  stressed  in  its  death  penalty  decisions, 
the  severity  of  the  sanction  requires  that  it  be  imposed  only  in  very 
limited  circumstances  and  pursuant  to  stringent  procedural  safe- 
guards. The  death  penalty  provisions  of  our  bill  meet  these  require- 
ments: the  death  penalty  may  be  imposed  only  pursuant  to  a  sepa- 
rate sentencing  hearing  and  the  Government  must  give  advance 
notice  to  the  defendant  of  its  intent  to  seek  the  death  penalty;  ag- 
gravating and  mitigating  factors  bearing  on  the  justifiability  of  the 
death  penalty  in  a  particular  case  are  specifically  enumerated,  but 
the  defendant  may  raise  any  additional  issue  in  mitigation;  the 
Government's  burden  of  proof  with  respect  to  aggravating  factors 
is  more  stringent  than  that  which  is  placed  on  the  defendant  in  his 
proof  of  mitigating  circumstances;  special  findings  and  jury  una- 
nimity are  required  at  all  stages,  special  jury  instructions  are  man- 
dated to  guard  against  the  influence  of  prejudice;  and  the  stand- 
ards and  procedures  for  appeal  of  a  death  sentence  are  specified. 

In  our  view,  these  procedures  for  determining  whether  the  sen- 
tence of  death  is  justified  in  a  particular  case  fully  comport  with 
the  constitutional  teachings  of  the  Supreme  Court  over  the  last 
decade.  We  believe  that  in  the  carefully  delineated  circumstances 
to  which  the  death  penalty  provisions  of  our  bill  would  apply,  the 
opportunity  for  imposition  of  capital  punishment  should  be  re- 
stored. A  criminal  justice  system  limited  to  lesser  sanctions  is  lack- 
ing in  adequate  deterrence  and  fails  to  meet  society's  need  to  exact 
a  just  and  proportionate  punishment  for  the  most  grave  and  repre- 
hensible of  crimes. 

Turning  to  another  portion  of  the  legislation,  title  VII.  This  deals 
with  an  area  of  amendments  to  drug  laws.  There  has  been  a  great 
deal  of  discussion,  activity,  the  Attorney  General  alluded  to  the  im- 
portance of  this  area,  and  there  are  a  number  of  issues  that  are 
appropriate  here.  They  deal  across  the  whole  range  of  sentencing. 
Assistant  Secretary  Walker  will  deal  with  forfeiture,  another  very 
important  area. 

This  particular  area  in  title  VII  deals  with  providing  a  more  ra- 
tionale penalty  structure  for  the  major  drug  trafficking  offenses. 
Trafficking  in  illicit  drugs  is  one  of  the  most  serious  crime  prob- 
lems facing  the  country,  yet  the  present  penalties  for  major  drug 
offenses  are  often  inconsistent  or  inadequate.  This  title  primarily 
focuses  on  three  major  problems  with  current  drug  penalties. 

First,  with  the  exception  of  offenses,  except  for  marihuana,  and 
with  that  as  an  exception,  the  severity  of  current  drug  penalties  is 
determined  exclusively  by  the  nature  of  the  controlled  substance 
involved.  While  it  is  appropriate  that  the  relative  dangerousness  of 
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a  particular  drug  should  have  a  bearing  on  the  penalty  for  its  im- 
portation or  distribution,  another  important  factor  is  the  amount  of 
the  drug  involved.  This  bill  takes  that  factor  into  account  by  pro- 
viding more  severe  penalties  for  offenses  involving  larger  quanti- 
ties of  certain  drugs  than  for  offenses  involving  lesser  quantities. 

The  second  problem  addressed  by  this  title  is  the  current  fine 
levels  for  major  drug  offenses.  Drug  trafficking  is  incredibly,  enor- 
mously absurdly  profitable.  Yet  current  fine  levels  are,  in  relation 
to  the  illicit  profits  generated,  woefully  inadequate.  It  is  not  un- 
common for  a  major  drug  transaction  to  produce  profits  in  the  hun- 
dreds of  thousands  of  dollars.  However,  with  the  exception  of  the 
most  recently  enacted  penalty  for  distribution  of  large  amounts  of 
marihuana,  the  maximum  fine  that  may  be  imposed  is  $25,000. 
This  title  provides  more  realistic  fine  levels  that  can  serve  as  ap- 
propriate punishments  for,  and  deterrents  to,  these  tremendously 
lucrative  crimes. 

A  third  problem  addressed  by  this  title  is  the  disparate  sentenc- 
ing for  offenses  involving  schedule  I  and  II  substances;  schedule  I 
deals  with  narcotic  drugs,  opiates,  and  cocaine,  and  they  are  sub- 
ject to  greater  penalties  than  offenses  involving  schedule  II  nonnar- 
cotic substances.  This  penalty  structure  is  at  odds  with  the  fact 
that  title  II  controlled  substances  include  such  extremely  danger- 
ous drugs  as  PCP,  LSD,  methamphetamines,  methaqualone,  and 
Federal  prosecutions  involving  these  drugs  typically  involve  huge 
amounts  of  illicit  income  and  sophisticated  organizations. 

Title  VII  would  correct  these  penalty  problems  in  the  areas  of 
both  drug  trafficking  and  importation /exportation  offenses. 

Title  VII  also  contains  numerous  amendments  in  the  area  of  di- 
version control  aimed  at  enhancing  our  diversion  control  capabili- 
ties but,  where  appropriate,  relaxing  certain  restrictions.  For  exam- 
ple, the  bill  amends  the  Controlled  Substance  Act  to  establish  a 
new  emergency  authority  to  place  an  uncontrolled  substance  under 
temporary  controls  which  provide  for  registration,  recordkeeping, 
and  criminal  penalties  of  up  to  five  years.  This  would  permit  DEA 
to  deal  with  rapidly  developing  situations  in  which  a  new  or  uncon- 
trolled drug  suddenly  becomes  a  public  danger. 

Title  VII  also  amends  the  registration  procedures  of  current  law. 
For  example,  the  bill  would  greatly  alter  the  standards  required  for 
the  registration  of  practitioners  by  enabling  DEA  to  consider  rec- 
ommendations of  the  State  licensing  board,  special  limitations,  and 
applicants,  prior  conviction  record  and  other  related  matters. 

The  diversion  control  amendments  also  provide  special  grant  au- 
thority and  authorize  resources  for  the  expansion  of  DEA's  State 
assistance  program  to  help  State  and  local  governments  suppress 
the  diversion  of  controlled  substances.  DEA's  program  to  assist 
States  in  establishing  diversion  investigation  units  has  proven  suc- 
cessful; however,  because  of  lack  of  explicit  authority  and  neces- 
sary resources.  States  have  been  hindered  in  establishing  such  pro- 
grams. The  new  authority  will  respond  to  this  problem. 

We  turn  finally  to  a  portion  of  the  legislation,  title  VIII,  which 
deals  with  the  Justice  Assistance  Act.  This  is  an  integral  part  of 
our  comprehensive  crime  program,  and  it  is  a  proposal  to  provide 
assistance  to  State  and  local  law  enforcement. 
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Although  there  is  much  to  be  done  to  strengthen  Federal  law  en- 
forcement, and  this  is  the  major  focus  of  the  administration's  bill, 
the  primary  responsibility  for  enforcement  of  the  criminal  laws 
and  for  crime  prevention  in  this  country  and  the  financial  burden 
that  goes  with  that  responsibility,  falls  on  State  and  local  govern- 
ments. Providing  local  law  enforcement  with  additional  resources, 
particularly  with  respect  to  the  areas  of  violent  crime,  repeat  of- 
fenders, victim  and  witness  assistance,  and  crime  prevention,  is  the 
purpose  of  the  Justice  Assistance  Act.  This  title  of  our  bill  is  the 
product  of  discussions  with  members  of  the  House  and  Senate  Judi- 
ciary Committees,  and  closely  parallels  similar  provisions  approved 
by  the  House  and  Senate  in  the  last  Congress. 

The  current  law's  program  for  providing  financial  assistance  to 
State  and  local  law  enforcement — LEAA — has  been  phased  out. 
The  history  of  LEAA,  however,  provides  some  important  lessons.  It 
shows,  for  example,  that  expenditures  of  money — $8  billion  over  12 
years — is  not  the  answer  to  the  crime  problem  and  that  a  program 
whose  priorities  are  unclear  and  constantly  shifting  results  in  a 
minimal  payoff.  On  the  other  hand,  we  have  also  learned  that  Fed- 
eral seed  money  for  carefully  selected  programs  does  work  and  that 
certain  of  these  projects  can  have  a  significant  impact  on  our  crimi- 
nal justice  system. 

Our  proposed  Justice  Assistance  Act  reflects  an  appreciation  of 
these  issues.  It  focuses  Federal  financial  assistance  on  a  selected 
group  of  particularly  important  criminal  justice  issues  where  the 
application  of  additional  funds  will  be  most  productive.  It  strips 
away  layers  of  bureaucratic  redtape  required  under  the  earlier  pro- 
gram and  consolidates  the  management  of  the  program  in  a  single 
unit  of  the  Department  of  Justice.  Moreover,  it  continues  the  pres- 
ently authorized  justice  research  and  statistical  programs  and  in- 
sures coordination  between  the  products  of  research  and  the  proj- 
ects implemented  under  the  financial  assistance  provisions. 

The  proposal  would  establish  within  the  Department  of  Justice 
an  Office  of  Justice  Assistance,  headed  by  an  Assistant  Attorney 
General.  Advising  the  Assistant  Attorney  General  would  be  a 
single  advisory  board,  replacing  two  current  advisory  groups. 
Within  the  Office  of  Justice  Assistance  would  be  three  separate 
units — the  existing  Bureau  of  Justice  Statistics  and  the  National 
Institute  of  Justice,  and  a  new  Bureau  of  Justice  Programs,  which 
would  administer  the  proposed  technical  and  financial  assistance 
programs. 

Financial  assistance  to  local  law  enforcement  would  be  provided 
through  a  combination  of  block  and  discretionary  grant  funds.  The 
block  grant  funding  will  provide  each  State  with  an  allocation 
based  on  its  relative  population,  and  a  share  of  the  funds  are  to  be 
passed  on  to  local  governments.  There  is  a  matching  requirement 
for  the  Federal  funds,  and  Federal  assistance  for  individual  proj- 
ects would  be  limited  to  no  more  than  3  years. 

Moreover,  the  use  of  the  funds  is  limited  to  specific  types  of  proj- 
ects which  have  a  demonstrated  track  record  of  success.  The  other 
component  of  the  financial  assistance  package,  discretionary  funds, 
would  focus  on  training  and  technical  assistance,  multijurisdic- 
tional  and  national  programs,  and  demonstration  projects  to  test 
new  anticrime  ideas. 
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Also  included  in  title  VII  is  a  provision  which  would  permit 
emergency  law  enforcement  assistance.  Under  this  provision,  the 
Attorney  General  could,  pursuant  to  a  request  from  a  State  Gover- 
nor, designate  a  "law  enforcement  emergency  jurisdiction,"  when 
an  uncommon  situation,  such  as  the  massive  child  murder  investi- 
gations in  Atlanta,  develops  and  local  resources  are  not  adequate  to 
meet  the  emergency.  In  these  cases,  emergency  assistance  in  the 
form  of  equipment,  training,  intelligence  information,  and  techni- 
cal expertise,  as  well  as  emergency  funds,  can  be  provided  by  Fed- 
eral authorities. 

Finally,  this  portion  of  the  administration's  crime  bill  sets  forth 
certain  amendments  to  improve  the  current  public  safety  officers' 
benefit  program  and  the  prison  industries  certification  authority. 

As  Mr.  Giuliani  indicated  previously,  I  would  now  like  to,  Mr. 
Chairman,  turn  this  over  to  Assistant  Secretary  Walker  for  a  de- 
scription and  discussion  of  some  of  the  other  areas  of  the  title. 

Senator  Biden.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Senator  Biden. 

Senator  Biden.  Our  plate  is  being  filled  with  so  much  informa- 
tion here.  There  are  a  number  of  questions  I  have,  and  I  am  sure 
others  have.  Would  it  be  possible  for  us  to  take  15  minutes  here  to 
ask  questions  of  those  who  have  already  spoken,  before  we  go  on  to 
the  next  witness? 

Is  that  a  good  idea? 

The  Chairman.  Would  you  like  to  do  that? 

Senator  Specter.  I  would,  too.  Senator. 

The  Chairman.  All  right,  we  will  take  10  minutes  apiece  and  ask 
questions,  and  then  we  will  go  on  to  Mr.  Walker. 

Mr.  Giuliani,  the  bail  provisions  in  last  year's  bill  contained  a  re- 
buttal presumption  that  no  condition  of  release  would  insure  ap- 
pearance at  trial,  or  safety  of  the  community  with  respect  to  a  de- 
fendant charged  with  a  serious  narcotic  offense,  or  the  use  of  a  fire- 
arm to  commit  a  felony.  This  presumption  is  not  included  in  S.  829 
bail  procedures. 

Would  you  elaborate  on  the  reasons  for  not  including  this  provi- 
sion in  the  administration's  proposal? 

Mr.  Giuliani.  I  am  told  that  the  reasons  were  that  it  is  probably 
not  necessary,  since  a  prosecutor  would  be  able  to  make  those  argu- 
ments to  a  judge,  and  so  long  as  the  judge  has  discretion  and  the 
ability  to  deny  bail  in  situations  involving  drug  dealers,  that  is  suf- 
ficient, and  also  there  was  some  concern  that  there  might  be  an 
issue  of  unequal  treatment  raised  if  it  were  done  in  certain  catego- 
ries of  cases  or  in  another. 

Personally,  that  is  certainly  something  that  I  think  this  commit- 
tee should  consider  restoring  in  an  amendment. 

Senator  Biden.  It  is  obvious  that  you  are  leaving  the  Justice  De- 
partment. 

Mr.  Giuliani.  That  is  right.  [Laughter.] 

The  Chairman.  Mr.  Giuliani,  with  respect  to  the  sentencing  pro- 
visions, you  note  that  Minnesota  has  adopted  a  sentencing  system 
similar  to  the  one  proposed  in  this  bill. 

Could  you  tell  us  how  well  it  is  working? 

Mr.  Giuliani.  Well,  Mr.  Chairman,  I  am  told,  and  the  only  study 
done  is  a  very  quick  and  preliminary  study  done  by  the  National 
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Academy  of  Sciences,  that  they  believe  that  it  is  working  very,  very 
well,  and  that  it  has  not  led  to — one  of  the  criticisms  is  that  when 
you  go  to  determinative  sentencing,  all  of  a  sudden  the  sentences 
become  astronomically  much  higher  than  they  were  before,  and  in 
fact,  that  has  not  been  the  case  in  Minnesota.  The  sentences  have 
become  more  uniform,  but  not  outrageously  higher  or  lower,  and 
what  we  are  seeking,  as  you  know,  in  the  sentencing  reform,  is  not 
some  major  change  in  sentences  given  for  a  particular  crime,  but 
more  uniformity  in  the  way  Federal  judges  sentence  throughout. 

So  I  do  not  say  that  this  is  a  definitive  study.  I  believe  they  only 
studied  it  for  a  period  of  7  or  8  months.  But  to  the  extent  that 
there  are  any  conclusions  that  can  be  drawn,  they  are  all  very  posi- 
tive. 

The  Chairman.  Mr.  Giuliani,  S.  829,  as  well  as  previous  sentenc- 
ing bills,  provides  for  a  system  of  guidelines  to  be  used  by  the  court 
in  setting  a  sentence,  with  appellate  review  of  a  lenient  sentence 
below  the  appropriate  guideline  by  the  Government.  Everyone 
seems  to  agree  that  the  defendant  should  be  able  to  appeal  his  sen- 
tence above  the  appropriate  guidelines,  while  at  least  some  oppose 
Government  appeal. 

How  important  is  it  to  the  operation  of  this  system  that  the  Gov- 
ernment be  permitted  to  appeal  the  sentence? 

Mr.  GiuuANi.  Mr.  Chairman,  I  believe  it  is  probably  the  single 
most  important  provision  in  the  sentencing  reform,  Government 
appeal  and  defendant  appeal  of  sentences,  because  it  is  the  only 
way  that  over  a  period  of  time  we  are  going  to  develop  a  body  of 
law  and  a  group  of  opinions  that  instruct  a  judge  on  how  to  exer- 
cise discretion. 

Sentencing  commissions  can  set  guidelines,  and  as  you  know,  Mr. 
Chairman,  it  will  fit  some  cases,  and  they  are  not  going  to  be  able 
to  anticipate  every  case. 

The  real  value  to  the  judicial  system  would  be  if  a  Federal  judge, 
at  the  time  of  sentence,  when  he  had  a  question  about  how  much 
he  should  weigh  one  factor  or  another,  had  a  body  of  law  that  he 
could  go  to  and  read  and  apply,  as  he  does  in  deciding  every  other 
question.  And  therefore,  I  think  that  appellate  review  of  sentences, 
both  the  Government  appeal  and  the  defendant  appeal,  is  really 
crucial  to  obtaining  the  kind  of  rough  uniformity  that  we  all  want. 

The  Chairman.  Mr.  Giuliani,  if  the  sentencing  system  proposed 
by  this  bill  is  adopted,  do  you  expect  a  drastic  increase  in  prison 
population,  and  if  so,  why? 

By  the  way,  I  note  the  presence  here  of  Mr.  Norman  Carlson,  the 
Director  of  the  Bureau  of  Prisons.  I  imagine  he  would  be  interested 
in  that,  too. 

Mr.  Giuliani.  Well,  I  will  tell  Norm  that  I  predict  that  there  will 
be  an  increase,  not  so  much  in  the  number  of  people  going  to 
prison,  but  possibly  to  some  extent  on  the  length  of  time  they 
spend  in  prison.  I  would  not  categorize  it  as  a  drastic  increase. 
There  has  been  an  increase  over  the  last  2  years  in  the  number  of 
people  going  to  prison,  and  in  our  budget  we  have  been  predicting 
an  increase,  based  upon  increased  enforcement,  and  also  the  possi- 
bility that  this  bill  will  become  law. 

But  I  do  not  think  it  will  be  a  drastic  increase,  and  it  would  be 
more  in  the  nature  of  people  would  be  spending  more  time  in 
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prison,  as  opposed  to  necessarily  more  people  would  be  going  to 
prison. 

The  Chairman.  There  probably  would  be  some  deterrent  effect  if 
this  package  is  passed,  would  there  not? 

In  other  words,  people  would  see  that  they  have  to  serve  their 
sentence,  and  they  may  be  more  careful  about  committing  crime, 
but  if  they  do  commit  it,  then  they  will  have  a  longer  time  to  serve. 

In  short,  is  that  it? 

Mr.  Giuliani.  That  is  absolutely  correct,  Mr.  Chairman. 

The  Chairman.  Now,  Mr.  Jensen,  could  I  ask  you  a  question  on 
the  exclusionary  rule? 

The  administration  proposal  would  eliminate  the  application  of 
the  exclusionary  rule  to  evidence  seized  by  a  police  officer  acting 
with  an  erroneous  but  reasonable  good  faith  belief  that  his  conduct 
was  not  in  violation  of  the  fourth  amendment. 

Why  does  the  administration  believe  this  approach  is  superior  to 
simply  abolishing  the  exclusionary  rule,  and  providing  appropriate 
civil  and  disciplinary  sanctions  to  deter  unlawful  police  conduct? 

Mr.  Jensen.  Senator  Thurmond,  as  I  indicated  before,  the  pro- 
posal that  we  have  in  the  bill  comes  directly  from  the  recommenda- 
tion of  the  Attorney  General's  Task  Force  on  Violent  Crime.  They 
considered  all  those  issues  as  to  the  most  appropriate  response.  It 
was  their  recommendation  that  this  is  the  way  in  which  we  should 
seek  legislation. 

Let  me  add  that  there  is  some  perception  that  this  is  the  realistic 
way  to  approach  the  possibility  of  a  legislative  modification  of  the 
exclusionary  rule.  In  addition  to  that,  it  is  premised  on  the  notion 
that  there  is  already  a  case.  United  States  v.  Williams,  which  I 
cited,  which  supports,  in  very  direct  fashion,  the  constitutionality 
of  that  kind  of  a  legislative  notion,  and  therefore  gives  it  very 
direct  constitutional  support. 

In  its  final  analysis  we  were  also  satisfied  that  the  basis  that  I 
spoke  to  in  terms  of  the  application  of  the  exclusionary  rule  would 
in  fact  be  eliminated  by  a  reasonable  good  faith  statement  of  the 
rule. 

The  Chairman.  Mr.  Jensen,  S.  829,  as  well  as  my  bill  on  capital 
punishment,  provides  a  death  penalty  for  an  attempt  to  kill  the 
President.  So  we  will  have  it  in  this  record,  would  you  comment 
briefly  on  the  constitutionality  of  such  a  provision? 

Mr.  Jensen.  Yes,  sir.  The  constitutionality  issue  deals  with  the 
question  of  whether  or  not  a  death  penalty  would  be  constitutional- 
ly permissible  in  a  situation  where  there  was  no  actual  death  of  a 
victim.  That  has  been  raised  in  several  U.S.  Supreme  Court  cases. 
It  has  never  been  completely  resolved,  or  specifically  resolved. 

If  you  look  at  the  whole  history  of  the  death  penalty,  there  has 
always  been  a  death  penalty  in  the  Federal  law,  for  any  number  of 
cases  where  there  have  been  no  underlying  homicide.  Espionage 
and  treason  come  to  mind.  That  is  also  in  the  bill,  and  we  are  satis- 
fied that  that  is  a  constitutional  application. 

We  specifically  looked  at  the  issue  of  any  attempted  assassina- 
tion, as  to  whether  or  not  it  would  be,  in  the  opinion  of  the  Depart- 
ment of  Justice,  that  would  meet  constitutional  muster,  and  we  are 
satisfied  that  it  would  meet  constitutional  muster,  Mr.  Chairman. 

The  Chairman.  I  think  my  10  minutes  is  about  up  now. 
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Senator  Biden. 

Senator  Biden.  Thank  you  very  much. 

Mr.  Giuliani,  you  have  not  been  releasing  any  reports  to  the 
GAO  lately,  have  you?  [Laughter.] 

Mr.  Giuliani.  No,  Senator. 

Senator  Biden.  Good.  There  is  one  coming  out.  I  wish  you  were 
going  to  be  here  when  it  is  released. 

Mr.  Giuliani,  I  wish  you  luck  in  your  new  position  as  U.S.  attor- 
ney for  the  Southern  District  of  New  York.  Actually,  you  have 
been  there  before,  have  you  not? 

Mr.  Giuliani.  Yes,  sir. 

Senator  Biden.  Going  back  home.  You  have  got  your  hands  full. 

I  might  say,  I  think  you  are  going  to  be  missed — your  outbursts 
against  me  will  not  be  missed,  but  you  will  be  missed. 

I  am  a  little  concerned  about  the  questions  relating  to  the  task 
forces,  because  I  viewed  you  as  one  of  the  linchpins  in  seeing  that 
it  worked.  I  realize  that  any  good  program  can  overcome  the  loss  of 
good  people,  but  I  do  want  to  discuss  for  the  record  what  will 
happen  in  your  going,  and  I  understand  your  assistant  is  also  going 
to  be  going,  but  I  will  get  to  that  in  a  minute. 

If  I  may,  with  regard  to  the  exclusionary  rule.  Am  I  to  under- 
stand that  under  the  proposed  exception,  evidence  would  not  be  ex- 
cluded if  a  law  enforcement  official  was  unaware  of  the  current 
fourth  amendment  law  that  applied  to  a  particular  situation? 

Mr.  Jensen.  Excuse  me,  Senator,  that  is  really  not  correct.  I 
think  that  is  an  important  point,  is  that  it  has  been  asserted,  on 
some  occasions,  that  this  would  place  a  premium  on  police  igno- 
rance, and  that  is  a  very  difficult  problem,  and  one  which  we 
would  not  want  to  see  in  the  legislative  structure,  or  legal  struc- 
ture at  all.  It  does  not  do  that. 

The  good  faith  test  is  both  a  subjective  and  an  objective  test.  It 
requires  a  subjective  belief  on  the  part  of  the  officer  that  it  is  un- 
lawful, but  if  the  officer  is  operating  the  situation  where  he  is 
simply  unaware  of  the  rules  that  apply  to  the  search,  then  it  does 
not  meet  the  objective  standards  of  the  good  faith  exception.  So  it 
has  to  be  a  reasonable  good  faith  belief. 

It  is  not  reasonable  if  it  does  not  meet  an  objective  test.  Then  it 
would  not  fall  within  the  exception. 

Senator  Biden.  It  is  not  reasonable  if  he  does  not  understand  the 
fourth  amendment. 

Mr.  Jensen.  No,  no.  The  test  of  whether  or  not  it  is  reasonable  is 
an  objective  test.  It  does  not  depend  on  his  objective  feeling,  what- 
soever. It  is  a  test  the  court  imposes  on  the  search  itself.  The  offi- 
cer explains  the  search,  what  he  did,  what  his  subjective  belief  was, 
and  it  is  tested  then  by  the  law. 

If  the  law  is  clear  that  his  conduct  was  in  violation  of  the  exist- 
ing standards,  then  that  is  a  bad  search,  regardless  of  his  state  of 
awareness. 

If  on  the  other  hand  you  are  in  a  situation  where  there  is  no  law 
for  him  to  follow,  then  it  is  objectively  valid  that  his  subjective 
belief  could  be  acted  upon,  then  reasonable  good  faith  would  permit 
the  search  to  be  all  right. 

Senator  Biden.  Well,  as  a  practical  matter,  the  subjective  belief 
really  is  not  going  to  impact  at  all  upon  the  court's  judgment,  be- 


30 

cause  the  court  applies  what  they  beUeve  to  be  an  objective  stand- 
ard as  to  what  is  necessary  to  constitute  protection,  does  it  not? 

Mr.  Jensen.  That  is  what  we  do  in  any  number  of  situations, 
where  courts  look  to  what  is  the  objective  state  of  the  law.  We  do 
that  in  all  kinds  of  areas  of  the  law.  This  simply  says  that  there  is 
no  reason  why  we  should  not  do  it  in  the  fourth  amendment  also, 
and  if  we  find  a  situation  where  the  officer  has  in  fact  acted  in 
such  a  way  that  it  comports  with  the  fourth  amendment  in  an  ob- 
jective fashion,  there  is  no  reason  to  suppress  the  evidence. 

Senator  Biden.  Without  pursuing  that  in  the  little  time  that  I 
have,  let  me  ask  you  about  the  Gates  case  now.  It  is  before  the  Su- 
preme Court,  and  involves  a  good  faith  exception  to  the  exclusion- 
ary rule. 

In  view  of  the  potential  constitutional  issues  raised  by  statutorily 
modifying  that  rule,  would  it  not  be  wise  to  postpone  legislative 
action  until  the  Court  judgment? 

After  all,  the  Court  may  in  fact  rule  in  a  way  that  solves  the 
problem. 

Mr.  Jensen.  It  is  potentially  possible  in  the  Gates  decision  that 
the  Court  would  so  rule.  However,  it  is  not  necessary — it  is  not  a 
necessary  decision  that  will  either  have  a  decision  by  the  Court 
that  there  will  be  a  good  faith  exception,  or  that  there  will  not  be. 

The  Gates  case  involves  a  search  by  search  warrant.  It  involves  a 
case  that  in  effect  I  alluded  to  as  to  the  kind  of  problem  situation 
where  the  officers  went  to  a  magistrate,  they  presented  all  the  evi- 
dence they  had,  they  made  a  complete  disclosure  to  the  Court,  and 
a  search  warrant  was  issued.  Pursuant  to  that  search  warrant  they 
then  went  and  completed  a  successful  search. 

A  later  Court  decision  said,  well,  we  do  not  agree  with  the  first 
judge.  We  think  that  there  was  not  any  probable  cause.  So  if  you 
look  at  the  case,  it  is  on  appeal,  on  a  number  of  levels.  One  is 
whether  or  not  the  decision  of  probable  cause  is  correct.  You  could 
have  a  decision  by  the  Court  that  only  deals  with  probable  cause. 

Senator  Biden.  I  agree  with  that.  I  acknowledge  that  there  is  a 
prospect  that  the  Court  will  not  solve  the  issue  in  its  ruling  in 
Gates,  but  there  is  also  a  possibility  that  it  will.  It  seems  to  me  that 
when  we  can  avoid  raising  constitutional  questions  that  the  courts 
themselves  may  resolve,  it  might  be  wiser  to  wait.  We  are  not  talk- 
ing about  an  indefinite  wait  here,  we  are  talking  about  knowing 
the  result  this  year. 

Would  you  object  to  that? 

Mr.  Jensen.  No,  I  would  not  have  any  objection  if  the  Court  were 
to  rule  in  Illinois  v.  Gates,  in  a  fashion  that  would  comport  with 
what  we  are  suggesting,  certainly. 

Senator  Biden.  No,  I  mean  would  you  object  to  us  waiting. 

Mr.  Jensen.  No,  I  think  the  time  factor  actually  comes  about  in 
such  a  fashion  that  we  are  asking  consideration  of  this  bill,  we 
have  done  that  all  the  way  through,  as  a  part  of  the  crime  package. 
We  think  that  it  is  appropriate  for  a  statement  by  the  legislature, 
and  in  due  course  it  may  very  well  be  that  the  Gates  decision  is 
rendered  while  that  consideration  is  on. 

I  think  that  in  the  normal  course  one  would  expect  the  Gates  de- 
cision will  be  within  another  month  or  so,  so  that  I  think  we  will 
have  a  time  factor  that  overlaps. 
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Senator  Biden.  In  the  habeas  corpus  provisions,  the  phrase,  "full 
and  fair  adjudication"  is  not  defined  in  the  bill.  Proponents  of  the 
bill  have  indicated  the  phrase  is  meant  to  be  interpretted  in  terms 
of  reasonableness. 

How  do  you  think  the  phrase  should  be  defined,  and  do  you 
think  it  should  be  defined  in  the  statute  itself? 

Mr.  Giuliani.  Well,  cases  have  defined  it  already  to  the  extent 
that  courts  deal  with  determining  whether  there  has  been  a  com- 
plete hearing  in  the  State  proceeding.  It  is  intended,  the  purpose  of 
it  is  intended  to  not  relitigate  in  the  Federal  court  something  that 
has  been  fully  and  effectively  dealt  with  in  the  State  courts. 

I  would  have  no  objection  to  a  definition.  I  do  not  really  believe 
one  is  necessary,  and  it  is  something  that  is  going  to  have  to  be 
worked  out  by  courts  in  interpreting  the  statute  afterward.  But  I 
certainly  would  have  no  objection  to  either  our  trying  to  develop  a 
proposed  further  definition  of  that,  or  if  the  committee 

Senator  Biden.  What  about  the  situation  where  a  Federal  judge 
found  the  State  adjudication  to  be  reasonable  in  a  technical  legal 
sense,  yet  believed  that  the  State  decision  was  substantively  incor- 
rect? What  happens  in  a  case  like  that? 

Mr.  Giuliani.  Where  he  believes  that  there  has  been  a  full  and 
fair? 

Senator  Biden.  Where  he  believes  there  has  been  a  full  adjudica- 
tion, and  that  the  adjudication  was  reasonable  in  a  technical  legal 
sense,  but  he  believes  that  the  State  decision  was  in  fact  incorrect. 

Mr.  Giuliani.  I  see.  Senator,  I  think  that  would  really  depend  on 
the  kind  of  question  that  was  involved.  In  one  case,  if  it  was  a  full 
hearing,  but  it  was  not  in  the  view  of  this  particular  judge  com- 
plete enough,  or  a  perfect  hearing,  that  should  not  be  grounds  for 
reopening  a  criminal  proceeding,  because  this  particular  Federal 
judge  would  have  preferred  to  have  seen  more  witnesses  or  more 
evidence,  although  it  was  a  fair  and  reasonable  proceeding. 

However,  if  he  disagrees  as  to  the  conclusion  that  a  constitution- 
al right  was  violated,  then  that  is  something  that  he  would  have  to 
consider,  and  he  would  grant,  not  so  much  another  hearing,  but 
whatever  additional  fact  finding  was  necessary  to  come  to  a  conclu- 
sion about  it.  It  would  really  depend  on  the  nature  of  the  question 
that  was  involved. 

In  some  cases  I  can  see  it  leading  to  not  reopening  the  State  pro- 
ceedings, and  in  others,  it  might  be  necessary  to  reopen  it. 

Senator  Biden.  In  the  interest  of  time,  Mr.  Chairman,  I  have  sev- 
eral more  questions  on  habeas  corpus  and  the  exclusionary  rule, 
which  I  would  like  to  submit  in  writing,  if  I  could. 

The  Chairman.  Without  objection. 

[The  following  was  received  for  the  record:] 
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Response  of  the  Department  of  Justice  to 
Questions  Proposed  by  Senator  Biden 
Concerry.ng  Title  VI  of  S.  829 
(Habeas  Corpus  Reform) 


The  questions  proposed  by  Senator  Biden  on  Title  VI  of 
S.  829  are  in  four  parts.   The  first  three  parts  are  concerned 
respectively  with  the  proposed  standard  of  review  in  habeas 
corpus  proceedings,  the  standard  governing  excuse  of  procedural 
defaults,  and  the  proposed  time  limitation  rules.   The  fourth 
part  has  no  title,  but  appears  to  be  concerned  primarily  with  the 
work  involved  in  handling  habeas  corpus  cases. 

I.         REVIEW  OF  LEGAL  CLAIMS  OF  STATE  PRISONERS 

Part  I  poses  three  questions  relating  to  the  proposed 
standard  of  review  (the  "full  and  fair"  standard)  in  Title  VI  of 
S.  829.   The  first  question  is  as  follows: 

Won't  federal  courts  still  have  to  look  into 
state  court  proceedings  to  determine  if  the 
claim  was  "fully  and  fairly  adjudicated"?   In 
other  words,  would  not  this  bill  merely  change 
the  standard  of  review  without  actually  af- 
fecting the  level  of  federal  intervention? 

Response;  Assuming  satisfaction  of  the  other  requirements  for 
seeking  habeas  corpus  set  out  in  Title  VI,  examination  of  the 
state  proceeding  would  be  required  to  the  extent  necessary  to 
determine  compliance  with  the  standard  of  "full  and  fair"  adjud- 
ication of  the  petitioner's  claims.   In  comparison  with  the  cur- 
rent review  standards,  however,  the  inquiry  would  be  easier,  less 
intrusive  and  disparaging,  and  less  likely  to  result  in  protracted 
proceedings  or  the  invalidation  of  a  state  conviction. 

In  practical  terms,  the  present  rules  produce  results 
that  border  on  the  absurd,  requiring  reversal  of  judgments  many 
years  after  the  normal  conclusion  of  state  proceedings  on  grounds 
that  the  habeas  court  may  regard  as  no  more  than  reasonable  diffe- 
rences of  opinion  concerning  close  or  unsettled  questions  in  the 
interpretation  or  application  of  federal  law  on  which  the  federal 
courts  themselves  may  well  disagree.   In  addition  to  enhancing 
the  finality  of  state  criminal  judgments  and  avoiding  the  burden 
on  the  state  of  re-trying  the  petitioner  which  may  result  when  a 
writ  is  presently  granted  in  such  a  case,  the  proposed  reform  is 
likely  to  make  it  possible  to  decide  cases  more  easily  and  with 
less  extensive  litigation,  whether  or  not  the  petitioner  would 
ultimately  obtain  relief  under  the  current  rules.   A  good 
illustration  was  provided  by  the  Chief  Justice  of  Iowa  in  his 
testimony  on  the  proposals: 

Explore  with  me  for  a  moment  the  anatomy 
of  a  1975  Iowa  murder  trial.  State  v.  Moore. 
Moore,  who  assaulted  and  injured  a  jailer  at 
a  recess,  in  the  course  of  trial  badgered  a 
witness,  used  vulgar  language,  and  persisted 
in  profane  and  disrespectful  statements  to 
the  court.   After  calling  another  recess  and 
subsequently  warning  him,  trial  court  ulti- 
mately had  Moore  removed  from  the  courtroom 
during  twenty-five  minutes  of  an  expert's 
testimony.   In  a  1979  decision,  the  Iowa 
Supreme  Court  ruled  Moore  had  waived  his 
sixth  amendment  right  to  confront  the  adverse 
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witness  and  upheld  his  conviction.   Our 
opinion  quoted  the  relevant  portion  of  the 
transcript  and  applied  as  controlling  the 
Supreme  Court's  standards  laid  down  in 
Illinois  V.  Allen.   In  1980  a  federal  trial 
judge,  ruling  on  Moore's  application  for  writ 
of  habeas  corpus,  set  out  the  same  portion  of 
the  transcript,  found  Illinois  v.  Allen  to  be 
controlling,  but  issued  the  writ.   In  1981, 
following  the  State's  appeal,  the  Eighth  Cir- 
cuit, again  quoting  the  then-familiar  portion 
of  the  transcript  and  for  the  third  time 
applying  Illinois  v.  Allen  standards,  agreed 
with  the  Iowa  Supreme  Court  and  reversed  the 
federal  district  court. 

Thus  Moore  was  permitted  to  collaterally 
attack  his  conviction  in  two  federal  courts 
even  though  the  identical  issue  was  fairly 
and  fully  considered  and  decided  in  his  state 
court  direct  appeal.   This  process  injected 
over  two  years  of  uncertainty  into  his  case 
after  his  state  appeal  was  concluded,  cost 
Iowa  substantial  resources  to  defend  the 
judgment  it  had  secured  in  one  state  court 
and  retained  in  another,  and  risked  tensions 
between  state  and  federal  courts  in  Iowa. 

No  one  suggests  federal  oversight  of 
state  decisions  involving  federal  constitu- 
tional rights  should  be  eliminated.   Adoption 
of  [the  reform  proposals],  however,  would 
avoid  many  unfortunate  and  wasteful  proceedings. 
For  example,  proposed  new  subsection  (d)  to 
section  2254  of  title  28  provides  ...  [for 
deference  to  full  and  fair  state  adjudi- 
cations] ....  Such  a  provision,  promptly 
applied  by  the  federal  district  judge  in  the 
Iowa  case  just  discussed,  would  have  termi- 
nated the  Moore  litigation  in  the  federal 
courts.  \_/ 

Further  economies  would  result  from  the  creation  of  a 
uniform  standard  applicable  to  both  factual  and  non-factual 
issues.   The  current  rules  can  require  difficult,  if  not  arbi- 
trary, decisions  as  to  whether  a  particular  state  court  deter- 
mination is  purely  one  of  fact  or  reflects  an  application  of  law 
to  fact.   This  occurs  because  the  rule  governing  re-adjudication 
of  factual  questions  (deference  allowed  if  a  number  of  poorly 
defined  conditions  are  met)  differs  from  that  governing  "re-adju- 
dication of  mixed  questions  of  law  and  fact  (re-adjudication 
uniformly  mandated) .   Since  the  "full  and  fair"  standard  would 
apply  the  same  criterion  of  "reasonableness"  to  review  of  both 
factual  and  non-factual  determinations,  such  hairsplitting  dis- 
tinctions would  no  longer  be  required.  2_/ 


-  The  Habeas  Corpus  Reform  Act  of  1982:   Hearing  on  S. 

2216  Before  the  Senate  Comm.  on  the  Judiciary,  97th  Cong., 
2d  Sess.  232-34  (1982)  [hereafter  cited  as  "Hearing"]. 

-^    See  128  Cong.  Rec.  S11856  (daily  ed.  Sept.  21,  1982) 
(statement  of  Senator  Thurmond  concerning  S.  2838) 
[hereafter  cited  as  "Sponsor's  Statement"]. 
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Finally,  it  should  be  noted  that  the  reform  offers  other 
types  of  benefits,  in  addition  to  the  improvements  that  can  be 
expected  in  litigational  economy  and  finality  of  judgments.   These 
include  fostering  state  responsibility  in  the  enforcement  of 
federal  rights  and  according  more  appropriate  recognition  to  the 
dignity  and  independent  stature  of  the  state  courts.   Justice 
O'Connor  has  stated: 

If  our  nation's  bifurcated  judicial  sys- 
tem is  to  be  retained,  as  I  am  sure  it  will 
be,  it  is  clear  that  we  should  strive  to  make 
both  the  federal  and  the  state  systems  strong, 
independent,  and  viable.   State  courts  will 
undoubtedly  continue  in  the  future  to  litigate 
federal  constitutional  questions.   State 
judges  in  assuming  office  take  an  oath  to 
support  the  federal  as  well  as  the  state  con- 
stitution.  State  judges  do  in  fact  rise  to 
the  occasion  when  given  the  responsibility 
and  opportunity  to  do  so.   It  is  a  step  in 
the  right  direction  to  defer  to  the  state 
courts  and  give  finality  to  their  judgments 
on  federal  constitutional  questions  when  a 

full  and  fair  adjudication  has  been  given  in 
the  state  court.  3^/ 

The  second  question  in  Part  I  is  as  follows: 

Is  it  not  likely  that  there  will  have  to  be 
extensive  litigation  in  individual  cases  as 
to  what  exactly  is  meant  by  a  "full  and  fair" 
interpretation  of  Constitutional  law?   For 
example,  would  it  be  "fair"  for  a  state  court 
to  base  its  decision  on  an  unappealed  district 
court  case  if  several  districts  have  decided 
a  case  differently? 

Response;  Experience  with  existing  standards  of  review  of  a 
comparable  nature  indicates  that  no  unusual  amount  of  litigation 
will  result.   A  state  adjudication  would  normally  be  "full  and 
fair"  in  the  intended  sense  if  the  resulting  factual  and  non- 
factual  determinations  were  reasonable  and  were  arrived  at  by  a 
process  consistent  with  due  process.   Examples  of  limited  stan- 
dards of  review  applicable  to  legal  as  well  as  factual  determi- 
nations appear  in  other  contexts  in  federal  law.   For  example, 
a  federal  appellate  court  will  not  consider  a  claim  of  trial 
error  to  which  no  objection  was  made  at  trial  unless  it  consti- 
tutes "plain  error."   This  limiting  standard  of  review  extends  to 
pure  questions  of  law,  such  as  the  formulation  of  jury  instruc- 
tions.  4/ 


^'        O'Connor,  Trends  in  the  Relationship  Between  the 

Federal  and  State  Courts  from  the  P^^^P^^^^^^  "^..f  _^^^j^l) 
Court  Judge,  22  William  &  Mary  L.  Rev.  BUi,  m't-oiS  (1981) 

-'        See  Sponsor's  Statement,  supra  note  2,  at  S11856. 


35 


A  second  analogy  is  provided  by  the  standard  for  judi- 
cial review  of  the  constitutionality  of  state  executive  action  in 
suits  for  damages  under  42  U.S.C.  §  1983.   In  such  suits  state 
executive  officials  are  generally  given  a  "good  faith"  defense  or 
iminunity,  under  which  the  official  incurs  no  liability  if  he  rea- 
sonably believed  that  his  actions  were  lawful.   Hence,  the  dispo- 
sition depends  not  on  whether  the  official  was  correct  in  his 
view  of  federal  law  in  the  reviewing  court's  estimation,  but  on 
whether  the  official's  view  of  federal  law  and  its  implications 
under  the  circumstances  was  reasonable.  5^/   While  all  standards 
of  review  occasionally  give  rise  to  interpretive  litigation,  ex- 
perience does  not  show  that  limited  standards  of  this  sort  are 
more  troublesome  than  other  types  of  standards. 

The  question  also  contains  a  more  specific  inquiry  which 
asks,  in  substance,  whether  a  state  court  interpretation  of  federal 
law  would  automatically  be  reasonable  in  the  sense  of  the  "full 
and  fair"  standard  if  it  was  consistent  with  the  view  of  a  single 
district  judge.   This  question  could  seldom  arise  as  a  practical 
matter  since  (i)  non-factual  issues  which  arise  in  habeas  corpus 
litigation  are  usually  questions  of  application  of  law  to  fact 
rather  than  pure  questions  of  law,  and  (ii)  the  positions  of  the 
state  courts  on  unsettled  questions  of  federal  law  usually  fall 
within  the  range  of  options  presented  in  the  decisions  of  the 
federal  courts  of  appeals.   For  the  few  cases  in  which  this 
question  might  arise,  the  answer  is  obviously  no.   District  judges 
vary  greatly  in  ability  and  propensities,  and  will  occasionally 
take  positions  that  are  simply  unreasonable  in  light  of  Supreme 
Court  precedent  or  constitutional  history.   Since  there  is  nothing 
in  the  statement  of  the  standard  or  in  its  underlying  policies  or 
legislative  history  to  support  a  conclusive  presumption  of  rea- 
sonableness for  the  views  of  district  judges,  unsupported  by 
endorsement  at  the  level  of  the  federal  courts  of  appeals,  it  is 
difficult  to  see  hov7  that  question  could  become  a  subject  of 
litigation. 

The  third  question  in  Part  I  is: 

Proponents  of  the  bill  have  stated  the  "full  and 
fair"  adjudication  is  to  be  measured  by  a  standard 
of  "reasonableness."   Do  you  agree?   Do  you  think 
a  definition  should  be  set  forth  in  the  statute 
itself? 

Response;  The  intended  interpretation  of  the  "full  and  fair" 
standard  has  been  maintained  consistently  in  the  legislative  his- 
tory of  the  proposals.   The  essential  requirements  are  that  the 
state  determination  be  reasonable  and  that  it  be  arrived  at  in  a 
manner  consistent  with  applicable'  federal  procedural  requirements, 
including  due  process.   Appropriate  allowances  would  also  be  made 
for  re-adjudication  in  cases  of  subsequent  discovery  of  new  evi- 
dence and  subsequent  changes  of  law.  6/ 

We  have  stated  that  we  would  have  no  objection  to 
codification  of  the  intended  interpretation  in  the  bill.   Sui- 
table language  for  that  purpose  appears  in  the  hearing  record  on 
S.  2216  of  the  97th  Congress.  7/ 


-^    See  id. 


1/ 
7/ 


See  Sponsor's  Statement,  supra  note  2,  at  S11855-57; 
Hearing,  supra  note  1,  at  33-34;  id.  at  93-98. 

See  Hearing,  supra  note  1,  at  33-34. 
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II.        PROCEDURAL  DEFAULTS 

The  questions  in  Part  II  relate  to  the  proposed  codi- 
fication of  the  "cause  and  prejudice"  standard.   The  first 
question  is  as  follows: 

Is  it  necessary  to  codify  the  cause  and  preju- 
dice rules  established  by  the  Supreme  Court? 

Response;  "Necessity"  is  a  matter  of  degree,  but  it  is  certainly 
desirable  to  do  so.   The  Supreme  Court  has  not  provided  answers 
to  the  most  important  questions  concerning  the  meaning  of  "cause" 
in  the  five  years  since  the  standard  was  initially  adopted.   In 
particular,  the  circumstances  in  which  attorney  error  constitutes 
"cause"  to  excuse  a  procedural  default  remain  uncertain.   This 
has  resulted  in  a  large  volume  of  litigation  in  the  lower  courts, 
an  abundance  of  obscure  and  conflicting  interpretations,  and 
inconsistent  treatment  of  similar  cases.   If  a  clear,  general 
standard  can  be  achieved  through  legislation  the  benefits  of  doing 
so  are  apparent. 

The  second  question  in  Part  II  is  as  follows: 

Last  year  the  Supreme  Court  emphasized  the 
need  for  flexibility  in  determining  "cause" 
and  "prejudice".   In  the  case  of  Engle  v. 
Isaac  the  Court  stated:  "The  terms  'cause' 
and  'actual  prejudice'  are  not  rigid  concepts. 
They  take  their  meaning  from  principles  of 
comity  and  finality  discussed  above.   In 
appropriate  circumstances  they  must  yield  to 
the  imperative  of  a  fundamentally  unjust  incar- 
ceration [citation]."   Won't  codification  of 
the  Supreme  Court's  rules  remove  the  judicial 
flexibility  necessary  to  consider  individual 
cases?' 

Response;  The  rules  proposed  in  Title  VI  are  in  no  way  rigid  or 
inflexible.   They  have  been  carefully  designed  so  as  to  strike  an 
appropriate  balance  between  the  need  for  flexibility  and  the  need 
for  consistency  and  reasonably  definite  standards. 

The  question  may  reflect  a  misunderstanding  of  the 
Supreme  Court's  views  on  this  issue  which  has  been  earnestly 
promoted  in  the  testimony  of  the  American  Civil  Liberties  Union 
on  the  reform  proposals.  £/   The  tenor  of  this  misunderstanding 

is  that  the  Court  believes  that  no  definite  rules  governing  the 
"cause  and  prejudice"  inquiry  can  be  stated  and  that  the  ultimate 
decision  concerning  the  excuse  of  a  default  must  be  left  to  in- 
dividual judges'  subjective  sense  as  to  what  is  just  in  parti- 
cular cases. 


8/ 


See  Statement  of  the  American  Civil  Liberties  Union  on 
S.  829  Before  the  Senate  Comm.  on  the  Judiciary,  at  24-25 
(May  18,  1983) . 


37 


This  is  clearly  not  the  view  of  the  Supreme  Court.   In 
Engle  v.  Isaac,  9^/   for  example,  the  Court  laid  down  two  catego- 
rical rules  partially  defining  the  "cause"  inquiry:   (i)  the  per- 
ceived futility  of  raising  a  claim  in  state  proceedings,  because 
the  state  has  consistently  followed  a  contrary  rule,  is  not  "cause" 
to  excuse  a  procedural  default,  and  (ii)  the  fact  that  the  support 
for  a  claim  rests  in  part  on  decisions  rendered  after  a  default 
is  not  "cause"  unless  at  the  time  of  the  default  the  defendants 
"lacked  the  tools  to  construct  their  constitutional  claim."  10/ 
There  is,  in  fact,  nothing  in  the  passage  quoted  in  the  question 
which  conflicts  with  the  establishment  of  such  rules.   The  quoted 
passage  only  states  that  the  "cause  and  prejudice"  standard  does 
not  bar  raising  in  habeas  corpus  proceedings  every  claim  defaulted 
on  in  state  proceedings,  but  allows  claims  to  be  raised  in  appro- 
priate circumstances,  notwithstanding  a  default,  in  order  to  avoid 
injustice.   The  codification  proposed  in  Title  VI  is  fully  con- 
sistent with  this  point. 

The  third  and  final  question  concerning  the  "cause  and 
prejudice"  standard  is  as  follows: 

Should  the  "cause"  and  "prejudice"  provision 
be  amended  to  include  a  "safety  valve"  pro- 
vision such  as  an  exception  for  cases  in  which 
strict  application  of  the  statute  would  result 
in  manifest  injustice? 

Response;  This  has  already  been  partially  answered  in  the  response 
to  the   precediag  question.   Qualifying  the  cause  and  prejudice 
standard  with  such  an  exception  would  produce  an  authorization 
for  excusing  procedural  defaults  broader  than  that  of  current 
law.   It  would,  for  example,  enable  district  judges  to  override 
the  rule  established  by  the  Supreme  Court  in  Engle  v.  Isaac  that 
the  alleged  futility  of  raising  a  claim  is  not  "cause'  in  cases 
in  which  they  believed  that  complying  with  the  rule  would  result 
in  manifest  injustice.  11/ 

It  is  also  dubious  that  a  standard  so  qualified  would 
have  much  meaning  or  effect.   This  point  is  discussed  below  in 
connection  with  the  corresponding  question  on  the  time  limitation 
proposal. 

III.       STATUTE  OF  LIMITATIONS 

The  opening  statement  of  Part  III  notes  that  the  reform 
proposals  would  create  a  general  one  year  limitation  period  for 
habeas  corpus  and  a  corresponding  two-year  period  for  federal 
prisoners'  collateral  attacks.   It  goes  on  to  state  that  claims 
are  now  dismissed  "only  when  the  prosecution  can  show  it  has  been 
prejudiced  by  delay." 


9/ 


456  U.S.  107  (1982) 


— ''   See  id.  at  130-34 


11/ 


The  rule  stated  in  Engle  v.  Isaac  would,  of  course, 

apply  under  the  formulation  of  Title  VI,  which  does  not 

include  the  supposed  futility  of  raising  a  claim  among  the 
grounds  for  a  finding  of  "cause." 
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These  statements  are  misleading.   Rule  9(a)  of  the 
habeas  corpus  procedural  rules  j^/  states  that  a  petition  may  be 
dismissed  if  the  state  has  been  prejudiced  in  its  ability  to 
respond,  unless  the  petition  is  based  on  grounds  which  could  not 
reasonably  have  been  discovered  prior  to  the  prejudicial  occur- 
rences.  As  the  language  of  the  Rule  suggests,  dismissal  under 
the  Rule  is  a  matter  of  discretion,  and  a  judge  may  entertain  a 
petition  notwithstanding  the  existence  of  prejudice  to  the  state 
when  he  feels  it  is  "in  the  interest  of  justice"  to  do  so.  13/ 
For  this  reason  and  others.  Rule  9(a)  has  not  been  a  meaningful 
check  on  belated  petitions.  14/ 

It  may  also  be  noted  that  no  other  limitation  on  the 
review  or  re-opening  of  criminal  judgments  in  the  federal  courts 
depends  on  a  showing  that  the  state  has  been  prejudiced  by  a  de- 
fendant's delay.   The  rules  proposed  in  Title  VI  are,  in  fact, 
quite  generous  in  comparison  with  other  federal  limitation  rules. 
The  proposed  habeas  corpus  limitation  would  be  a  one  year  period, 
normally  running  from  exhaustion  of  state  remedies.   The  starting 
point  of  the  limitation  period  would  be  deferred  in  appropriate 
cases,  including  cases  in  which  the  right  asserted  was  initially 
recognized  at  a  later  point  by  the  Supreme  Court  and  cases  in 
which  the  factual  basis  of  the  claim  could  not  reasonably  be  dis- 
covered till  a  later  point.   The  corresponding  two  year  time  limit 
for  federal  prisoners,  normally  running  from  finality  of  judgment, 
would  be  subject  to  the  same  exceptions. 

By  contrast,  under  existing  rules  state  prisoners  seekini 
direct  review  in  the  Supreme  Court  must  apply  within  90  days, 
subject  to  a  possible  60  day  extension,  with  no  extensions  or 
exceptions  allowed  beyond  that.  15^/   As  a  second  illustration, 
federal  prisoners  alleging  discovery  of  proof  of  their  innocence 
after  trial  must  move  for  a  new  trial  within  two  years  of  finality 
of  judgment.   No  extensions  or  exceptions  are  recognized  to  that 
period.  16/ 


— ^   See  28  U.S.C.  foil.  §  2254. 

A  substantially  identical  rule  9(a)  appears  in  the 
procedural  rules  governing  collateral  attacks  by  federal 
prisoners.   See  28  U.S.C.  foil.  §  2255. 

— ''   See  Advisory  Committee  Note  to  Rule  9(a),  28  U.S.C. 


14/ 


15/ 


foil.  §  2254. 


See,  e.g. ,  Spalding  v.  Aiken,  No.  82-665  (Supreme  Court 
April  18,  1983)  (district  judge  attempting  to  dismiss 
petition  under  Rule  9(a)  twice  reversed  on  appeal,  where 
triple-murderer  filed  petition  fourteen  years  after 
conviction  asserting  claims  previously  raised  and  rejected 
in  state  appeal) . 


See  Sup.  Ct.  R.  11,  22, 


— ^   See  Fed.  R.  Crim.  P.  33, 
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Following  the  introductory  remarks.  Part  II  poses  four 
specific  questions.   The  first  is  as  follows: 

In  your  opinion  how  much  abuse  occurs  in  cur- 
rent law?   How  many  prisoners  purposely  delay 
the  presentation  of  their  claims  in  the  hope 
that  the  passage  of  time  will  undermine  the 
prosecution's  ability  to  dispute  their  claims 
in  court? 

Response;  In  capital  cases,  deliberate  delay  in  filing  is  the 
normal  practice.   This  practice,  together  with  repetitive  filing, 
has  effectively  nullified  the  capital  punishment  legislation  of 
the  states.  17/ 

With  respect  to  non-capital  cases,  the  question  appears 
to  confuse  the  question  of  abuse  with  the  question  of  deliberate 
delay.   If,  for  example,  a  single  prisoner  files  dozens  of 
petitions,  that  constitutes  abuse  on  any  reasonable  understanding 
of  the  term,  whether  or  not  the  prisoner  was  consciously  aware  of 
potential  claims  at  an  earlier  point  but  for  some  reason  withheld 
them  until  later  filings.  18^/      Needless  to  say,  the  imposition  of 
other  time  limits  in  criminal  procedure  1_9/  does  not  depend  on 
the  assumption  that  defendants  deliberately  delay  the  assertion 
of  potential  claims.   The  propriety  and  desirability  of  a  time 
limit  for  collateral  remedies  is  dependent  to  no  greater  degree 
on  such  an  assumption. 

The  second  question  in  Part  III  is  as  follows: 

What  percentage  of  petitions  filed  by  prisoners 
in  your  state  occur  within  that  time  period 
(and  therefore  would  not  be  affected  by  the 
bill?) 

Response:  This  question  is  apparently  addressed  to  state  officials 
and  is  not  apposite  to  the  Department  of  Justice. 

The  third  question  in  Part  III  is: 

Will  the  time  limitations  give  prisoners  an 
adequate  opportunity  to  research  and  present 
their  habeas  petitions? 


— '   See  Statement  of  Justice  Lewis  F.  Powell  Before  the 

Eleventh  Circuit  Conference  in  Savannah,  Georgia,  May  8-10, 
1983,  at  9-14;  Attorney  General  William  French  Smith, 
"Proposals  for  Habeas  Corpus  Reform"  in  P.  McGuigan  &  R. 
Rader,  eds..  Criminal  Justice  Reform,  at  145-46  (Free 
Congress  Research  and  Education  Foundation  1983)  . 

ii/   See  Statement  of  Justice  Lewis  F.  Powell  Before  the 

A~B  A  Division  of  Judicial  Administration,  San  Francisco, 
c;?lf;rnil'  Aug.  9,  1982,  at  9  n.lO  (footnote) (30  petitions 
by  single  prisoner) . 

—^      See  text  accompanying  notes  15-16  supra. 
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Response:  The  proposed  time  limitation  rules  allow  ample  time  for 
the  preparation  and  presentation  of  claims.   The  usual  starting 
point  for  the  limitation  period  for  habeas  corpus  petitions  would 
be  exhaustion  of  state  remedies.   Exhaustion  is  normally  accom- 
plished by  presenting  a  claim  initially  to  a  state  trial  court, 
and  from  there  taking  it  up  on  review  to  the  highest  court  of  the 
state.   When  a  prisoner  has  already  presented  his  claims  in  state 
proceedings  at  the  trial  and  appellate  level,  it  is  very  reason- 
able to  require  that  he  re-present  the  same  claims  to  a  federal 
habeas  court  within  a  year  thereafter. 

The  proposed  period  of  two  years  from  finality  for  fe- 
deral prisoners  is  also  fully  adequate.   As  noted  earlier,  the 
basic  period  is  the  same  as  that  for  new-trial  motions  based  on 
newly  discovered  evidence  under  Criminal  Procedure  Rule  33.   The 
proposed  limitation  rule  for  federal  prisoners'  collateral  attacks 
is,  moreover,  subject  to  a  number  of  exceptions  favorable  to  tne 
prisoner  which  do  not  appear  in  the  Rule  33  remedy.  20/ 

The  final  question  in  Part  III  is: 

Should  the  statute  of  limitations  include  a 
"safety  valve"  provision,  such  as  an  exception 
for  cases  in  which  strict  application  of  the 
statute  would  result  in  "manifest  injustice"? 

Response:  An  amendment  of  this  sort  is  inconsistent  with  the  pur- 
pose of  the  reform  and  would  undermine  its  effect.   It  bears 
emphasizing  once  again  that  the  proposed  limitation  rules  are 
already  more  forgiving  of  delay  than  comparable  time  limits  in 
other  areas  of  criminal  procedure;  other,  stricter  time  limits 
are  subject  to  no  "manifest  injustice"  exception.  21/ 

The  basic  problem  of  the  current  system  is  the  absence 
of  any  rule  that  provides  meaningful  assurance  of  an  end  to  liti- 
gation.  A  standardless  "manifest  injustice"  exception,  leaving 
the  applicability  of  the  time  limitation  to  the  subjective  sense 
of  individual  judges,  would  suffer  from  the  same  shortcoming  as 
the  essentially  standardless  "laches"  doctrine  of  Habeas  Corpus 
Rule  9(a) .  22/ 

Specific  problems  that  would  arise  can  readily  be 
imagined.   One  may  ask,  for  example,  whether  conviction  of  a 
defendant  whose  counsel  is  incompetent  constitutes  a  "manifest 
injustice."   If  a  petitioner's  contention  that  his  counsel  was 
incompetent  were  sufficient  to  put  the  habeas  court  to  inquiry 
and  to  require  response  by  the  state,  then  a  limitation  rule 
would  have  little  meaning.   Claims  of  incompetent  counsel  are 
already  the  most  common  type  of  allegation  in  habeas  corpus  peti- 
tions, 23^/  and  other  kinds  of  claims  can  be  effectively  recast  as 
counsel  incompetence  claims  by  alleging  that  counsel's  failure  to 
raise  them  made  his  assistance  constitutionally  ineffective. 

The  example  of  incompetence-of-counsel  claims  is  merely 
illustrative;  similar  questions  would  arise  with  respect  to  many 
other  types  of  claims.   For  example,  it  would  presumably  be  argued 
that  the  "manifest  injustice"  exception  is  brought  into  play  by 


20/ 

—  See  text  accompanying  note  16  supra. 

21/ 

—  See  text  accompanying  notes  15-16  supra. 

22/ 

—  See  text  accompanying  notes  12-14  supra. 

23  / 

—  See  P.  Robinson,  An  Empirical  Study  of  Federal  Habeas 

Corpus  Review  of  State  Court  Judgments  4(a),  12  (Federal 
Justice  Research  Program  1979) . 
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such  allegations  in  a  petition  as  denial  of  counsel,  coerced  con- 
fession, knowing  prosecutorial  use  of  false  evidence,  prosecu- 
torial withholding  of  exculpatory  evidence,  judge  and  jury  bias, 
violation  of  plea  bargains,  and  insufficiency  of  the  evidence  to 
support  a  conviction.   To  an  unpredictable  extent  individual 
judges  would  agree  and  entertain  petitions  notwithstanding  the 
expiration  of  the  time  limitation  period. 

IV.        THE  WORKLOAD  PROBLEM 

Part  IV  poses  the  following  question: 

According  to  the  Administrative  Office  of  the 
U.S.  Courts,  nearly  97%  of  all  state  habeas 
petitions  are  dismissed  pretrial.   Doesn't 
this  suggest  that  the  courts  are  successfully 
selecting  and  processing  meritorious  cases? 
Is  it  responsible  or  fair  to  limit  all 
prisoners'  access  to  the  courts  at  the  risk 
of  the  3%  or  so  who  may  be  wrongly  imprisoned? 

Response;  As  the  question  notes,  the  proportion  of  habeas  corpus 
cases  in  which  evidentiary  hearings  ("trials")  are  held  is  small. 
This  is  because  the  habeas  corpus  jurisdiction  of  the  district 
courts  is  quasi-appellate  in  character,  usually  involving  a  deci- 
sion on  the  state  record  together  with  written  submissions  by  the 
state  attorney  general's  office.   Hence,  concluding  that  no  undue 
burden  results  from  habeas  corpus  cases  because  evidentiary 
hearings  are  uncommon  is  much  like  concluding  that  the  federal 
courts  of  appeals  do  no  work  because  the  number  of  trials  they 
conduct  is  zero.   The  low  incidence  of  evidentiary  hearings  says 
nothing  about  whether  the  courts  are  "successfully  selecting  and 
processing  meritorious  cases."   Rather,  it  reflects  the  fact  that 
the  state  record  is  adequate  for  purposes  of  the  review  in  most 
instances.  24/ 

The  inference  suggested  in  the  question  that  3%  of 
prisoners  are  "wrongly  imprisoned"  because  evidentiary  hearings 
are  held  in  about  3%  of  habeas  corpus  cases  is  a  complete  non 
sequitur.   The  occurrence  of  an  evidentiary  hearing  has  no  parti- 
cular relationship  to  the  validity  or  invalidity  of  the  peti- 
tioner's claims  or  to  the  likelihood  that  he  has  been  wrongly 
imprisoned. 

The  work  involved  in  processing  habeas  corpus  cases  is, 
for  the  most  part,  the  type  of  work  characteristic  of  appellate 
proceedings.   In  connection  with  a  typical  petition,  the  state  is 
required  to  transmit  records  and  to  respond  to  the  legal  and 
factual  contentions  raised  by  the  petitioner.   The  district  judge 
must  review  the  record  to  the  extent  necessary  and  re-determine 
every  claim  that  is  properly  presented,  working  from  the  eviden- 
tiary basis  set  out  in  the  record  together  with  the  submissions 
and  arguments  of  the  parties.   Frequently  the  district  court's 
decision  is  appealed,  resulting  in  additional  work  for  judges, 
state  officials  and  defense  counsel  at  the  level  of  the  federal 
courts  of  appeals.   Since  a  prisoner  is  required  to  exhaust  state 
remedies  before  seeking  federal  habeas  corpus,  the  lure  of  an 
additional  level  of  review  in  the  federal  courts  results  in 
increased  recourse  to  state  remedies.  2^/   The  easy  availability 
of  federal  habeas  corpus  accordingly  increases  the  workload  of 
the  state  courts  as  well  as  the  federal  courts. 


24/ 
25/ 


For  criteria  affecting  the  holding  of  evidentiary  hearings 
under  current  law,  see  28  U.S.C.  $  2254(d);  Townsend  v.  Sain, 
372  U.S.  293,  312-ll~Tl963) . 

The  workload  question  is  discussed  in  greater  detail  in 
Hearing,  supra  note  1,  at  42-44. 


25-694  0-84-4 
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Responses  to  Senator  Biden's  Questions  regarding  Exclusionary  Rule  Reform; 
Question    No.    1.       "What    is   your    view    if   proposals    to 
allow  a    civil    damage   action   against    the   United   States    if    the 
Exclusionary   Rule    is    limited? 

-  Are    not    juries   unlikely    to   rule    against   a 
guilty   defendant    even    if    his   Fourth  Amendment    rights 
were   clearly    violated? 

-  If    this   Committee  were    to   authorize    civil 
damage    suits    against    the   government    for   violations 
of    Fourth  Amendment    rights,    shouldn't   we    also   allow 
the    award   of    attorneys    fees?      Should  punitive 
damages    be   authorized    in   addition    to   actual    damages 
to   deter   future   constitutional   violations?" 
Answers ;      The    administration   opposes   jury    trials    in 

civil    actions    against    the   United   States.      Juries   may    indeed 
be    tempted    to    find    against    a    criminal    defendant   because    of 
the    type    of    person   he    is    rather   than    follow   the    law   as    provided 
by    the   Court    through    instructions.       In    a   similar   vein,    juries 
may   be   expected  to   be    inclined   to   emotionally   skew  a    decision 
in   favor   of    a   single   party   plaintiff   against   a   deep   pocket 
defendant   such   as    the   United   States.      In   the   thirty-five 
years    since    the  United   States   waived    its   sovereign    immunity 
with   enactment    of    the   Federal   Tort   Claims   Act,    jury   trials 
have    not   been   authorized    against   the   United   States.      There 
has    been   no   showing    that    bench    trials   work    to   the    detriment 
of    either   party   under   the   Federal   Tort   Claims   Act.      The 
primary   reason    for    providing    bench   or   non-jury    trials    is    the 
belief    that    the    government   will    be   unfairly   exposed   to    dis- 
proportionately   high    damage    awards    and   may    unfairly    be   the 
subject    of    bias    in    liability    findings.      To  put    it    another 
way,    it    is    not    difficult    to    imagine   a    juror   thinking    to 
himself,    "What    is    a    million   dollars    to   the   United   States?" 
On    the    other    side    of    the   coin,    it    is    not    difficult    to    imagine 
a    juror    finding    against    the    claim   of    a    political    activist 
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plaintiff  or  a  convicted  criminal  plaintiff  despite  the 
fact  that  that  person  was  the  victim  of  a  constitutional 
infraction.   In  either  case,  the  consequences  would  be  unjust 
and  unfortunate.   In  addition,  there  would  be  increased 
delays  as  a  result  of  jury  proceedings  and  increased  expense 
for  all  parties  including  plaintiffs.   For  all  of  these 
reasons  we  think  it  would  be  unwise  to  single  out  constitutional 
torts  for  jury  trials  under  the  Federal  Tort  Claims  Act. 

We  oppose  any  provision  which  would  award  additional 
attorneys  fees  to  prevailing  plaintiffs  against  the  government 
in  a  tort  case.   First,  it  is  not  necessary  given  the  current 
scheme  of  the  Federal  Tort  Claims  Act  which  provides  that  up 
to  25%  of  any  judgment  may  be  paid  to  the  plaintiff's  attorney. 
This  is  the  manner  in  which  reimbursement  of  attorneys  has 
been  handled  under  the  law  of  tort  in  the  United  States  for 
over  200  years.   We  fail  to  see  why  a  plaintiff  who  happens 
to  be  suing  the  government  should  be  treated  any  differently 
from  any  other  tort  plaintiff.   It  is  certain  that  the 
availability  of  attorneys  fees  would  invite  artful  pleading 
by  plaintiff's  counsel  and  increased  litigation  over  the 
propriety  of  the  pleadings  as  well  as  the  amount  of  any  fees. 
Providing  fees  in  constitutional  tort  cases  would  also  serve 
as  a  strong  incentive  for  the  courts  to  find  constitutional 
implications  in  what  would  otherwise  be  properly  classified 
as  common  law  torts.   Finally,  awarding  attorneys  fees  to 
plaintiffs  would  suffer  from  a  lack  of  even-handedness. 
Experience  has  shown  that  a  large  proportion  of  constitutional 
tort  cases  are  frivolous  and  malicious.   The  possibility  of 
an  award  of  attorneys  fees  will  encourage  such  actions  parti- 
cularly if  the  United  States  cannot  seek  such  an  award  when 
it  prevails.   Accordingly,  we  would  oppose  any  new  attorneys 
fees  provision  under  the  Federal  Tort  Claims  Act. 
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Punitive  damages  should  not  be  authorized  against  the 
United  States.   The  primary  object  of  tort  law  is  to  attempt 
to  compensate  victims  for  losses  they  have  suffered.   By 
permitting  punitive  damages  to  be  awarded  against  the  United 
States  plaintiffs  who  have  suffered  little  or  no  compensable 
injury  could  receive  a  windfall  out  of  all  proportion  to 
their  injury.   This  would  seem  to  be  illogical  and  unfair  to 
the  taxpayers.   In  addition,  we  note  that  the  concept  of 
punitive  damages  is  one  of  punishment  as  opposed  to  compen- 
sation.  Legal  authorities  are  overwhelmingly  of  the  view 
that  such  punishment  is  inappropriate  against  a  governmental 
entity  or  institution  because  the  punishment  is  borne  by  the 
innocent  citizens  who  comprise  the  body  politic.   Moreover, 
in  order  to  adequately  punish  the  federal  government,  the 
damage  award  would  have  to  be  huge  and  grossly  disproportionate 
to  any  injuries  suffered.   In  a  fairly  recent  case  the  Supreme 
Court  rejected  the  concept  of  punitive  damages  against  a 
municiple  government.   Fact  Concerts  Inc.  v.  The  City  of 
Newport,  453  U.S.  247  (1981).   We  think  this  decision  to  be 
correct  and  that  an  opposite  policy  would  be  extremely  unwise 
and  unprecedented. 
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THE  EXCLUSIONARY  RULE 

2.   It  has  been  argued  that  deterrence  of  police  misconduct 
is  an  important  function  of  the  exclusionary  rule. 

Q.   Doesn't  a  "reasonable  good  faith"  exception  as  proposed 
by  the  administration  reward  ignorance  of  the  Constitution? 

A.   A  reasonable  good  faith  rule  requires  more  than  an 
assessment  of  the  subjective  state  of  mind  of  the  officer  who 
conducted  the  search.   Such  a  rule  would  also  require  a  showing 
that  the  officer's  good  faith  belief  in  the  lawfulness  of  the 
search  is  grounded  in  objective  reasonableness.   The  reasonable 
good  faith  exception  to  the  exclusionary  rule  was  adopted  by  the 
Fifth  Circuit  en  banc  in  United  States  v.  Williams,  622  F.2d  830 
(5th  Cir.  1980).   The  Williams  opinion  was  based  as  an  exhaustive 
analysis  of  all  relevant  Supreme  Court  cases  and  noted  explicitly 
that  "the  belief  [in  the  lawfulness  of  the  search]  in  addition  to 
being  held  in  subjective  good  faith,  must  be  grounded  in  an 
objective  reasonableness.   It  must  therefore  be  based  upon 
articulable  premises  sufficient  to  cause  a  reasonable,  and 
reasonably  trained,  officer  to  believe  that  he  was  acting 
lawfully."  622  F.  2d  830,  8U1  fn.  4a.   This  objective  standard  by 
which  the  reasonableness  of  the  officer's  belief  would  be  tested 
would  ensure  that  ignorance  of  the  constitution  and  the  relevant 
cases  construing  the  Fourth  Amendment  would  in  no  way  be  rewarded 
under  the  exception  to  the  exclusionary  rule  which  the  Department 
supports.   As  stated  by  Justice  White  in  his  concuring  opinion  in 

Illinois  V.  Gates,  U.S.  ,  No.  8I-M30,  June  8,  1983,  slip 

op.  p.  16,  fn.  15:   "Grounding  the  modification  [of  the  exclu- 
sionary rule  on  reasonable  good  faith]  ...  retains  the  value  of 
the  exclusionary  rule  as  an  incentive  for  the  law  enforcement 
profession  as  a  whole  to  conduct  themselves  in  accord  with  the 
Fourth  Amendment." 

Q.   What  disciplinary  procedures  if  any,  exist  to  respond 
to  official  misconduct  in  violation  of  the  Fourth  Amendment. 
How  often  have  they  been  employed? 
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A.   DOJ  order  1752. 1A,  dated  April  27,  1981  and  presently 
in  effect  lists  several  "offenses"   by  Departmfent  of  Justice 
employees  that  could  result  in  disciplinary  action.   We  would  be 
happy  to  make  the  entire  order  which  describes  the  disciplinary 
process  available  to  the  Committee  at  its  request.   Three 
"offenses"  listed  in  the  order  are  concerned  with  improper 
searches  and  seizures.   A  page  from  DOJ  order  1752.1  A 
summarizing  these  "offenses"  and  setting  forth  possible 
punishments  is  attached  for  your  information.   Since  the  DOJ 
order  went  into  effect,  no  employees  have  been  punished  for  an 
improper  search  or  seizure. 

DOJ  order  1752. 1A  applies  to  all  components  of  the  Depart- 
ment of  Justice  except  the  FBI  because  traditionally  the  FBI  has 
been  permitted  to  promulgate  and  employ  its  own  disciplinary 
rules  and  regulations.   However,  the  FBI  considers  that  negli- 
gent, reckless,  or  intentional  violations  of  constitutional 
rights  are  actionable  offenses  under  its  own  Schedule  of 
Disciplinary  Offenses  and  Penalties.   An  illegal  search  would  be 
covered  by  a  category  in  the  schedule  proscribing  criminal, 
dishonest,  immoral,  infamous,  or  notoriously  disgraceful  conduct. 
The  punishment  may  extend  to  removal  in  an  appropriate  case,  even 
for  a  first  offense. 

Q.  What  civil  tort  remedies  now  exist  for  victims  of 
illegal  searches?  How  often  are  they  used  and  what  is  the 
result? 

A.   From  the  adoption  of  the  Fourth  Amendment  in  1791  until 
the  Supreme  Court's  decision  in  Bivens  v.  Six  Unknown  Named 
Agents  of  the  Federal  Bureau  of  Narcotics,  M03  U.S.  388  (1971), 
a  person  whose  rights  had  been  violated  by  a  federal  officer 
conducting  a  search  without  a  warrant,  without  probable  cause,  or 
in  an  otherwise  improper  manner  could  not  recover  compensation  in 
federal  court  from  either  the  government  or  the  officer.   The 
government  was  shielded  by  sovereign  immunity  and  the  absence  of 
an  act  of  Congress  providing  a  cause  of  action  was  thought  to 
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shield  the  officer  from  personal  liability.   However,  in  Bivens 
the  Supreme  court  held  that  federal  courts  could  award  the  victim 
of  an  illegal  search  damages  recoverable  from  the  officer 
notwithstanding  the  absence  of  a  Congressional  act  creating  such 
a  cause  of  action. 

Since  1971,  there  have  been  an  estimated  10,000  Bivens 
suits,  which  are  also  known  as  constitutional  tort  actions  since 
their  primary  characteristic  is  an  allegation  of  a  personal 
cause  of  action  for  a  tort  arising  directly  out  of  a  provision  of 
the  Constitution  such  as  the  Fourth  Amendment.   The  lower  federal 
courts  have  extended  the  Bivens  tort  action  to  claims  arising  out 
of  virtually  the  entire  bill  of  rights  and  records  are  not 
maintained  by  the  Department  on  the  number  of  Bivens  suits  that 
allege  Fourth  Amendment  violations.   Fewer  than  20  Bivens  cases 
have  resulted  in  judgements  against  the  federal  officer  defend- 
ants and  in  over  half  of  these  the  officers  have  successfully 
appealed  or  prevailed  on  post-trial  motions,  so  in  only  a  very 
few  cases  has  an  officer  had  to  pay  damages.   Approximately  2M00 
Bivens  cases  are  presently  pending. 

Q.   In  your  opinion,  how  much  is  "reasonable  good  faith" 
likely  to  differ  between  individual  police  officers  and  between 
different  areas  of  the  country? 

A.   Initially,  it  should  be  noted  that  the  reasonable  good 
faith  exception  to  the  exclusionary  rule  would  apply  only  in 
federal  courts  under  the  Department's  proposed  legislation. 
Normally,  federal  officers  such  as  FBI  or  DEA  agents  conduct 
searches  for  evidence  presented  in  federal  court.   We  would 
expect  the  "reasonable"  portion  of  the  reasonable  good  faith 
exception  —  the  portion  which  is  concerned  with  the  officer's 
knowledge  of  the  law  of  search  and  seizure  —  to  be  uniform  for 
all  full  time  federal  officers  throughout  the  United  States. 

To  the  extent  that  state  and  local  officers  conduct 
searches,  the  fruits  of  which  occasionally  are  offered  as 
evidence  in  federal  courts,  we  would  expect  only  very  minor 
differences  in  what  constitutes  reasonable  knowledge  of  Fourth 
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Amendment  law.   Vie  would  expect  all  such  officers  to  be 
knowledgeab?  a  of  the  so-called  "bright  line"  rules  laid  down  in 
this  area  fn...  ^-.imp.   *:.j   time  by  the  Supreme  Court. 

3.   Critics  of  the  current  exclusionary  rule  argue  that  it 
allows  many  criminals  to  escape  conviction.   While  I  know  of  no 
one  who  wants  to  see  the  guilty  go  unpunished,  the  impact  of  the 
exclusionary  rule  has  been  examined  in  two  studies: 

In  1978  the  GAO  surveyed  3,000  cases  in  38  U.S.  Attorneys 
offices  and  found  only  four-tenths  of  one  percent  of  declined 
cases  were  due  to  Fourth  Amendment  search  and  seizure  problems. 
The  report  concluded  "resources  expended  were  modest  when 
compared  with  total  resources  used  in  the  criminal  justice 
system." 

The  National  Institute  of  Justice  recently  found  4.8  percent 
of  the  cases  it  studied  in  California  to  be  rejected  on  search 
and  seizure  grounds  from  1976  through  1979. 

Q.   Have  there  been  any  other  studies  of  the  impact  of  the 
exclusionary  rule  in  obtaining  convictions? 

Q.   Have  there  been  any  studies  of  the  impact  of  the 
exclusionary  rule  on  police  conduct? 

Q.  Has  there  been  any  analysis  of  the  quality  of  police 
training  since  the  Supreme  Court  implemented  the  exclusionary 
rule? 

Q.   Utah,  Colorado,  and  Arizona  recently  enacted  good  faith 
statutes.   Has  there  been  a  study  of  the  effect  of  those  laws? 

Q.   Can't  these  studies  be  interpreted  as  evidence  that  the 
exclusionary  rule  works? 

Q.   Shouldn't  Congress  have  answers  to  such  questions  before 
we  Act? 

Q.   Should  we  change  a  protection  of  a  valuable  Constitu- 
tional right  without  further  information? 

A.   Since  all  of  the  above  questions  deal  with  whether 
studies  have  been  done  that  would  support  or  refute  the  wisdom  of 
a  reasonable  good  faith  exception  to  the . exclusionary  rule,  we 


49 


will  attempt  to  answer  them  en  bloc.   Initially,  we  do  not  make 
any  claim  that  modification  of  the  exclusionary  rule  will,  by 
itself,  reduce  the  rate  of  crime.   On  the  other  hand,  as  we  have 
pointed  out  in  testimony  before  the  Committee  over  the  past  two 
years,  the  rule  operates  to  free  known  murderers,  robbers  and 
drug  traffickers  and  such  a  rule  of  evidence  that  leads  to  those 
results  without  a  reasonable  purpose  to  support  it  is  intoler- 
able.  As  the  Committee  is  aware,  the  ostensible  purpose  of  the 
rule  is  almost  always  stated  by  the  courts  to  be  deterrence  of 
unlawful  police  conduct. 

The  literature  on  the  exclusionary  rule  has  been  voluminous. 
(Indeed,  a  member  of  the  Committee,  Senator  Mathias,  has  been 
among  those  contributing  to  this  body  of  articles.   See  "The 
Exclusionary  Rule  Revisited,"  28  Loyola  Law  Review  1  (1982)  in 
which  the  author  questions  the  constitutionality  of  a  reasonable 
good  faith  exception  to  the  rule.   As  the  Committee  is  aware,  we 
are  confident  our  proposal  would  pass  constitutional  muster.)   In 
our  view,  this  extensive  collection  of  material  has  failed  to 
support  an  argument  that  the  rule  accomplishes  its  alleged 
rationale  of  deterrence.   As  the  Supreme  Court  has  stated 
following  a  review  of  the  literature  that  existed  at  the  time: 
"No  empirical  researcher,  proponent  or  opponent  of  the  rule,  has 
yet  been  able  to  establish  with  any  assurance  whether  the  rule 
has  any  deterrent  effect  even  in  the  situations  in  which  it  is 
now  applied.   United  States  v.  Janis,  428  U.S.  433,  450  f n .  22 
(1976). 

As  for  studies  of  the  exclusionary  rule  to  assess  its  impact 
on  the  conviction  rate  and  on  police  conduct  and  training,  the 
summary  preface  to  the  NIJ  study  describes  the  1978  GAO  study  as 
"the  only  systematic  look  at  the  effects  of  the  exclusionary  rule 
which  has  been  conducted  in  the  past  ten  years."   We  would  also 
take  issue  with  the  implicit  conclusions  of  the  GAO  report  that 
since  less  than  half  of  one  percent  of  the  cases  declined  were 
due  to  the  exclusionary  rule  it  is  not  a  significant  criminal 
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justice  issue.   First,  the  GAO  report  is  analytically  flawed 
because  it  only  considered  cases  formally  entered  into  the 
records  of  the  participating  U.S.  Attorney's  Office  and  did  not 
take  into  account  the  cases  informally  discussed  by  Assistant 
U.S.  Attorneys  and  law  enforcement  officers  and  declined  without 
a  written  entry  into  the  system  of  records.   Second,  as  the 
Committee  is  aware,  the  rule  is  a  necessary  consideration  of 
every  police  arrest  and  of  every  seizure  of  physical  evidence, 
and  is  the  overwhelming  component  of  drug  case  litigation. 
Moreover,  litigation  of  exclusionary  rule  issues  contributes  to 
the  appellate  court  overload.   Thus,  the  argument  of  supporters 
of  the  rule  that  it  is  of  no  real  moment  is,  in  our  view,  totally 
disingenuous.   Furthermore,  any  studies  that  would  indicate  that 
the  rule  has  resulted  in  an  improvement  in  police  conduct  and 
training  would  hardly  be  unexpected.   We  would  emphasize, 
however,  that  the  same  high  standards  of  police  conduct  would  be 
requirea  under  our  proposal  as  are  presently  mandated.   As 
explained  in  answer  to  the  previous  question,  police  conduct  must 
be  informed  to  be  reasonable.   Finally,  we  are  unaware  of  the 
existence  of  studies  focusing  on  the  recent  experiences  in  Utah, 
Colorado  and  Arizona,  but  would  be  pleased  to  consider  any 
brought  to  our  attention. 

M.   The  Administration's  proposal  does  not  elaborate  on  the 
test  to  be  employed  in  determining  whether  a  warrantless  search 
was  conducted  in  good  faith. 

How  will  the  court  determine  a  good  faith  exception  in 
warrantless  searches?   Isn't  there  a  risk  of  chaos  in  the  Courts  as 
the  various  district  and  circuit  courts  try  to  reach  their  own 
interpretations? 

A.   We  doubt  that  there  will  be  significant  differences  in 
the  federal  courts  in  determining  what  constitutes  a  reasonable 
good  faith  violation  of  the  Fourth  Amendment.   There  has  already 
developed  a  body  of  law  covering  what  constitutes  such  a 
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violation  in  connection  with  Bivens ,  or  constitutional  tort, 
suits  discussed  in  connection  with  question  two.   After  the 
Supreme  Court  found  that  the  plaintiff  in  Bivens  had  a  direct 
cause  of  action  under  the  Constitution  against  the  federal  officers 
who  had  arrested  him  and  searched  his  apartment,  it  remanded  the 
case  to  the  court  of  appeals  for  a  determination  of  whether  the 
officers  were  entitled  to  any  sort  of  immunity  due  to  their 
status.   The  court  of  appeals  held  that  they  were  entitled  to 
qualified  immunity.   Specifically,  the  court  held  that  it  was  a 
valid  defense  to  an  alleged  constitutional  tort  for  the  federal 
officers  to  prove  that  they  "acted  in  the  matter  complained  of  in 
good  faith  and  with  a  reasonable  belief  in  the  validity  of  the 
arrest  and  search  and  in  the  necessity  for  carrying  out  the 
arrest  and  search  in  the  way  the  arrest  was  made  and  the  search 
was  conducted."   Bivens  v.  Six  Unknown ,  Named  Agents  of  the 
Federal  Bureau  of  Narcotics,  456  F.  2d  1339,  13^1.   Establish- 
ing such  reasonable  good  faith  is  the  way  in  which  most  Bivens 
suits  which  reach  trial  are  defended.   Thus,  the  development  of  a 
reasonable  good  faith  exception  to  the  exclusionary  rule  would 
parallel  and  draw  upon  this  existing  body  of  law. 
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APPENDIX  1.        STANDARD  SCHEDULE   OF  DISCIPLINARY  OFFENSES  AND 
PENALTIES  FOR  EMPLOYEES  OF   THE  U.    S.   DEPARTMENT 
OF  JUSTICE. 
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Senator  Biden.  I  assume  Senator  Specter  will  pursue  the  ques- 
tion on  speedy  trial,  and  whether  or  not  the  administration  would 
object  to  shortening  pretrial  detention  from  90  to  60  days.  The  bail 
provision  in  S.  829  is  substantially  what  this  committee  reported 
last  Congress.  I  will  let  Senator  Specter  address  the  speedy  trial 
issue. 

Let  me  talk  about  the  drug  strategy  for  just  a  minute.  It  is  con- 
spicuous by  its  absence  in  this  bill.  And  let  me  just  say,  straight 
out,  that  maybe  as  a  consequence  of  your  leaving,  things  seem  not 
to  be  moving  as  smoothly  as  the  administration  has  predicted  they 
would. 

I  read  yesterday  a  newspaper  article  in  the  Times  which  reported 
that  the  president  of  the  antidrug  task  force  is  falling  behind  in 
organization.  Officials  said  delays  are  also  caused  by  difference  of 
opinion  about  the  allocation  of  resources  in  the  chain  of  command 
among  participating  agencies. 

Also,  Customs  is  still  apparently  complaining  about  DEA,  to  the 
point  where  the  highest  levels  of  these  agencies  are  having  some 
real  clashes.  I  understand  there  is  even  a  disagreement  within  the 
Justice  Department  as  to  who  should  be  running  the  task  force  in 
the  field. 

You  start  out  with  a  task  force  proposal  to  coordinate  research 
and  policy.  You  say  you  have  complete  control  over  the  budgets  of 
the  participating  agencies,  to  really  make  the  task  force  successful. 
Yet  then  3  years  later,  in  the  fiscal  year  1984  budget  proposal,  the 
administration  gives  back  to  Treasury  budget  authority  over  their 
participation  in  the  task  force.  Now  the  administration  has  intro- 
duced task  forces  under  the  Vice  President's  Organized  Crime  Task 
Force. 

My  question  is 

The  Chairman.  Your  time  is  up. 

Senator  Biden.  My  time  is  up. 

Well,  let  me  ask  one  that  is  not  for  the  record. 

Who  is  in  charge? 

Mr.  Giuliani.  Well,  Senator,  first  of  all,  the  report  in  the  New 
York  Times,  at  least  the  lead  that  you  read,  is  entirely  inaccurate. 
The  task  forces  are  completely  on  schedule,  and  it  is  somewhat 
frustrating,  because  from  the  very  beginning,  from  the  first 
moment  that  this  program  was  announced,  back  in  October,  it  was 
made  very,  very  clear,  by  everyone,  that  it  would  take  almost  a  full 
year  to  get  the  task  forces  fully  operational,  and  for  a  very  good 
reason.  We  were  moving  1,000  to  1,500  agents  into  new  work,  and  if 
you  did  that  precipitously,  if  you  just  moved  those  1,000  or  1,500 
agents  into  that  new  work  immediately,  they  would  have  to  drop 
the  other  important  things  that  they  were  doing,  and  law  enforce- 
ment would  suffer  tremendously,  so  rather  than  immediately 
moving  them  over  into  the  task  forces  as  we  announced  in  October, 
we  were  going  to  ramp  up  the  task  forces. 

They  began  in  January,  and  they  are  now  about  one-third  to 
about  one-half  staffed,  and  they  are  entirely  and  completely  on 
schedule. 

The  Chairman.  Senator  Specter. 

Senator  Biden.  I  would  like  to  submit  the  rest  for  the  record,  if  I 
may. 
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The  Chairman.  Without  objection,  that  will  be  done. 
Senator  Biden.  Good  luck  in  your  new  job  coordinating  the  task 
force. 
Mr.  Giuliani.  Thank  you. 
[The  following  was  received  for  the  record:] 
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Responses  to  Senator  Biden's  questions 
regarding  the  death  penalty 


with  respect  to  crimes  under  the  federal  criminal 
code  that  would  be  punishable  by  death  under  the 
Administration's  Bill,  has  there  been  an  increase 
in  such  crimes  other  than  the  general  rise  in  the 
crime  rate  that  specifically  demonstrates  the  need 
for  a  death  penalty  statute  since  the  Supreme 
Court's  1972  decision  in  Fut  man? 


As  the  question  suggests,  there  has  been  a  striking 

increase  in  the  crime  rate  in  the  United  States  over  the  past  two 

decades.   This  trend  extends  to  homicide,  the  primary  offense  to 

which  a  death  penalty  statute  would,  under  certain  circumstances, 

be  applicable.   For  example,  the  estimated  rate  of  murder  and 

non-negligent  manslaughter  has  nearly  doubled  since  I960: 

Estimated  number  and  rate  of  murder  and  non-negligent 
manslaughter  in  the  United  States  known  to  police,  1960- 
1979:1/ 

Number  of  Fate  per 

Year  Offenses  10.000  Inhabitants 

1960  9,110  5.1 

1961  8,740  4.8 

1962  8,530  4.6 

1963  8,640  4.6 

1964  9,360  4.9 

1965  9,960  5.1 

1966  11,040  5.6 

1967  12,240  6.2 

1968  13,800  6.9 

1969  14,760  7.3 

1970  16,000  7.9 

1971  17,780  8.6 

1972  18,670  9.0 

1973  19,640  9.4 

1974  20,710  9.8 

1975  20,510  9.6 

1976  18,780  8.8 

1977  19,120  8.8 

1978  19,560  9.0 

1979  21,460  9.7 


V  U.S.  Department  of  Justice,  Sourcebook  of  Criminal  Justice 
Statistics  1981  293  (1982).  ~ 
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The  number  of  defendants  charged  with  homicide  in  federal 

court  over  roughly  the  same  period  indicates  a  similar  trend: 

Number  of  defendants  charged  with  homicide  in  United  States 
District  Court,  1961-1981:2/  unitea  estates 


Number  of 
^^^^  Defendants  Charged 

1961  51 

1962  fp 

1963  ^i| 


1964 
1965 


t3 
53 


1966  54 


1967 


53 


1968  65 

1969  57 

1970  6^ 


1971 


93 


1972  85 

1973  loS 

1974  138 

1975  138 

1976  ill 


1977 
1978 
1979 
1980 


153 
159 
150 
170 


1981  168 


While  a  cursory  comparison  of  these  two  sets  of  statistics 
suggests  that  the  increase  in  the  number  of  federally  punishable 
homicides  is  greater  than  the  increase  in  the  rate  of  homicide 
nationwide,  absent  a  comprehensive  analysis  of  truly  comparable 
data,  we  would  refrain  from  concluding  that  the  increase  in 


£/  Administrative  Office  of  United  States  Courts,  Federal  Offenders 
in  the  United  States  District  Court,  1981,  Table  H-7 
(Washington,  D.C.  1982).   It  is  our  understanding  that  these 
statistics  represent  defendants  charged  with  a  homicide 
offense,  per  se,  and  thus  would  not  include  certain  cases  of 
felony-murder,  e.£. ,  a  murder  committed  in  the  course  of  a 
federal  bank  robbery,  where  the  offense  charged  is  the 
underlying  felony. 
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federally  punishable  homicides  is  significantly  greater  than  the 
already  alarming  national  increase.   However,  we  do  not  believe 
that  the  propriety  of  a  federal  death  penalty  statute  turns  on 
proof  of  a  disparate  increase  in  the  rate  of  homicides  over  which 
there  is  federal  jurisdiction.   Indeed,  certain  types  of  federal 
homicides,  for  example  assassination  of  the  President  or  a 
federal  judge,  would,  we  expect,  occur  with  such  infrequency  that 
the  incidence  of  their  commission  would  bear  little  relationship 
to  the  national  murder  rate.   The  relative  infrequency  of  the 
commission  of  such  murders  in  which  there  is  a  unusually  strong 
federal  interest  in  prosecution,  however,  is  no  reason  for 
barring  application  of  an  appropriately  severe  sanction  when 
merited  in  a  particular  case. 


What  is  the  evidence  that  a  federal  death  penalty 
statute  would  diminish  the  incidence  of  crimes? 
And  what  is  your  opinion  of  the  conclusion  that  the 
availability  of  the  death  penalty  actually  illicit 
more  violent  crime  by  providing  a  public,  dramatic 
spectical  of  official  violent  homicide  on  the  part 
of  the  government? 


Attempts  to  use  methods  of  statistical  analysis  to 
measure  the  deterrent  effect  of  capital  punishment  have  reached 
differing  conclusions  and  have  been  subject  to  attack  with 
respect  to  methodology.   The  published  debate  generated  by 
Professor  Ehrlich's  research  on  the  deterrence  question  is 
illustrative: 

Ehrlich,  "The  Deterrent  Effect  of  Capital  Punishment,"  65 
American  Economic  Review  397  (1975). 

Passell,  "The  Deterrent  Effect  of  the  Death  Penalty:   A 
Statistical  Test,"  28  Stanford  Law  Review  61  (175). 

Bowers  and  Pierce,  "The  Illusion  of  Deterrence  in  Issac 
Ehrlich's  Research  on  Capital  Punishment,"  85  Yale  Law  Journal 
187  (1975). 


25-694  0-84 
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Ehrlich,  "Deterrence:   Evidence  and  Inference,"  85  Yale  Law 
Journal  209  (1975) . 

Peck,  "The  Deterrent  Effect  of  Capital  Punishment:   Ehrlich 
and  his  Critics,"  85  Yale  Law  Journal  359  (1976). 

Ehrlich,  "Capital  Punishment  and  Deterrence:   Some  Further 
Thoughts  and  Additional  Evidence,"  85  Journal  of  Political 
Economy  711  (1977). 

Some  attempts  to  show  a  "brutalization"  effect  of  capital 
punishment  (i^.e.  ,  an  increase  in  violent  crime  occasioned  by  an 
execution)  are  summarized  in  Bowers  and  Pierce,  "Deterrence  or 
Brutalization:   What  is  the  Effect  of  Executions?"  26  Crime  and 
Delinquency  453  (1980).   The  work  cited  in  this  article,  however, 
is  less  than  persuasive.   For  example,  failure  to  show  an 
increase  in  homicide  immediately  following  an  execution  in  one 
study  is  reconciled  with  contrary  results  in  other  studies  by 
suggesting  "delayed  brutalization,"  and  the  authors  themselves 
cite  serious  methodological  flaws  in  certain  of  the  studies,  even 
though  it  is  clear  that  they  are  strong  proponents  of  the 
"brutalization"  theory. 


3.   Granting  that  the  likelihood  of  executing  someone 
who  IS  actually  innocent  of  the  crime  is  small 
given  the  elaborate,  process  of  trial,  appeals  and 
post-conviction  remedies,  doesn't  it  remain  true 
that  none  of  our  institutions  are  infalable  and 
that  the  occasional  execution  of  an  innocent  pers6n 
is  a  logical  certainty?   There  have  been  numerous 
news  reports  in  recent  years  about  convicted 
murders  who  turned  out  to  be  innocent  and  were  then 
released.   What  has  happened  to  the  principle  that 

It  is  better  that  10  guilty  people  go  free  than 
that  one  innocent  person  be  punished"? 

In  one  example  Freddie  Pitts  and  Wilbert  Lee 
were  sentenced  to  death  in  Florida  in  1963 
their  execution  was  delayed  because  the 
question  of  capital  punishment  was  being  heard 
m  the  U.S.  Supreme  Court. 

Meanwhile,  another  man  confessed    The 
evidence  pointed  to  his  guilt.   It  still  took 
years  of  legal  battle,  until  1975,  before  the 
governor  s  pardon  came  for  Pitts  and  Lee. 
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Twelve  yeais  and  48  days  alter  the  court  had 
ordered  them  executed,  Freddie  Pitts  and 
Wilbert  Lee  walked  out  of  prison.   Had  the 
question  of  the  death  penalty  not  been  bef oi e 
the  courts--had  their  sentences  been  carried 
out  on  schedule--Pitts  and  Lee  would  have  died 
innocent  men. 


They  made  an  easy  target  for  local 
authorities.   Despite  a  weak  case,  th 


proseuctor  had  no  trouble  getting  a 

conviction. 

The  execution  was  delayed  as  the  Supreme  Court 
once  again  heard  a  death  penalty  case.   While 
the  four  waited  on  death  row,  another  man 
confessed.   He  even  drew  a  map  of  the  murder 
site. 

Death  is  a  punishment  ^absolute.   Final.   There 
are  no  more  appeals.   No  reversals.   It  is  an 
irrevocable  punishment  carried  out  by  a 
criminal  justice  sytem  that  is  far  from 
perfect.   And  can  never  be  perfect,  as  long  as 
it  is  run  by  human  beings.   Because  human 
beings  make  mistakes. 

What  if  these  men  had  been  executed?   Would 
anyone  have  come  forth  with  new  evidence? 
Would  anyone  have  spent  years  to  prove  their 
innocence?   What  difference  would  a  confession 
have  made?   For  how  many  innocent  people  has 
the  truth  come  too  late? 

Our  criminal  justice  system  is  supposed  to 
insure  against  such  injustice. 


Certainly,  it  is  impossible  to  construct  a  criminal 
Justice  system  which  would  absolutely  assure  no  possibility  of 
error.   Nonetheless,  even  if  some  risk  of  error  is  inherent  in 
our  system,  where  the  death  penalty  is  at  issue,  we  must  reduce 
that  risk  of  error  as  much  as  possible.   This  is  the  very  reason 
that  additional  safeguards,  not  applicable  in  ordinary  criminal 
cases,  are  included  in  our  death  penalty  legislation  to  protect 
against  arbitrariness  and  the  influence  of  prejudice. 
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4.   Every  last  country  in  western  Europe  as  well  as 

Canada  and  Mexico  have  abolished  the  death  penalty, 
despite  their  problems  of  crime  and  their  greater 
problems  in  some  of  those  countries  of  terrorism 
and  political  assassination.   United  Natins  bodies. 
Amnesty  International,  the  Pope  and  other  voices 
worthy  of  respect,  have  called  for  the  abolition  of 
capital  punishment.   We  have' about  1,200  people  on 
death  row  now  and  are  sentencing  additionally  some 
250  people  to  death  a  year  under  state  laws.   Why 
do  you  think  the  federal  government  should  add  to 
that  prospective  blood  bath,  especially  when  the 
death  penalty  has  never  been  proven  to  deter  crime? 

We  are  aware  that  there  are  men  of  ability,  goodwill, 
and  conscience  who  believe  that  it  is  never  justified  for  society 
to  deprive  an  individual  of  life,  however  grave  and  despicable 
may  have  been  his  crimes  and  however  much  a  threat  his  actions 
may  pose  to  others  in  the  community  or  to  the  survival  of  the 
community  itself.   But  while  recognizing  these  views,  this 
Administration  does  not  subscribe  to  them.   Moreover,  the 
Administration's  position  is  in  accord  with  the  views  of  the 
majority  of  the  American  public.   Since  the  Furman  decision,  more 
than  two-thirds  of  the  State  legislatures  have  enacted  death 
penalty  laws  designed  to  meet  the  constitutional  requirements 
articulated  by  the  Supreme  Court  over  the  last  decade,  and 
national  public  opinion  polls  consistently  show  that  a  large 
majority  of  our  citizens  support  death  penalty  laws. 

5.   Won't  life  in  prison  without  the  possibility  of 

parole  be  just  as  effective  as  in  accomplishing  the 
goals  of  capital  punishment — without  risking  the 
death  of  an  innocent  human  being? 

We  believe  life  imprisonment  without  the  possibility  of 
parole  would  not,  in  certain  cases,  be  as  effective  a  punishment 
as  the  death  penalty.   First,  there  are  some  offenses  which  are 
so  harmful  and  so  reprehensible  that  not  even  life  imprisonment 
would  represent  an  adequately  just  and  proportionate  response  to 
the  defendant's  crime.   Second,  with  respect  to  certain  crimes 
involving  calculation  and  premeditation,  the  death  penalty,  as  a 
more  severe  sanction,  can  be  a  more  effective  deterrent.   Third, 
capital  punishment  assures  that  a  brutal  murderer  cannot  again 
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take  the  life  of  an  innocent  victim.   Proponents  of  the  life 
imprisonment  alternative  have  asserted  that  it  serves  this 
"incapacitation"  purpose  of  sentencing  equally  as  well  as 
imposition  of  the  death  penalty.   While  this  may  be  true  with 
respect  to  protecting  members  of  the  public  at  large,  it  affords 
no  such  protection  to  potential  victims  at  the  facility  in  which 
the  prisoner  is  incarcerated,  victims  who  would  include  both 
correctional  officers  and  other  inmates.   Moreover,  in  the  case 
of  a  prisoner  already  under  a  life  sentence,  were  the  death 
penalty  unavailable,  there  would  be  no  available  sanction  to 
punish  or  deter  his  commission  of  another  murder  while  in  prison. 

In  the  50  years  between  1930-1980,  according  to 
justice  department  figures,  there  were  33  persons 
executed  by  federal  authorities,  fewer  than  1  a 
year.   Some  of  those  offenders  could  no  doubt  have 
been  tried  as  well  as  under  state  laws,  others  were 
executed  under  extremely  controversial 
circumstantes (for  example,  the  Rosenburgs  in  the 
1950's),  at  least  10  of  the  33  were  executed  under 
provisions  that  the  U.S.  Supreme  Court  has  by  now 
defined  as  constitutionally  impermissible  (for 
rape,  armed  robbery  or  kidnapping) .   If  the  Federal 
death  penalty  is  going  to  be  used  so  rarely, 
doesn't  this  suggest  that  it  is  not  needed  at  all? 
And  if  it  is  going  to  be  used  at  such  a  rate  isn't 

it  ti ue  that  what  ever  detei rent  effect  some  people 
think  capital  punishment  might  have  would  not  come 
into  play  under  federal  statute? 

6.   Clearly,  a  federal  death  penalty  statute  would  be 
applicable  in  far  fewer  cases  than  would  State  death  penalty 
provisions.   This  is  because  the  vast  majority  of  first-degree 
murders,  the  offenses  for  which  the  death  penalty  would  be  most 
frequently  applicable,  occur  in  circumstances  giving  rise  to 
State,  rather  than  federal,  jurisdiction.   The  infrequency  with 
which  a  federal  death  penalty  provision  might  be  invoked  (rela- 
tive to  the  rate  at  which  State  death  penalty  provisions  might  be 
applied)  is,  however,  no  justification  for  precluding  application 
of  the  sanction  in  appropriate  federal  cases.   For  example,  cases 
involving  paid  assassination  of  a  federal  judge  or  wartime 
espionage  are  likely  to  be  rare.   Yet,  under  certain  circum- 
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stances,  these  are  the  very  sorts  of  offenses  for  which  the  death 
penalty  might  be  appropriate.   The  fact  that  such  cases  arise 
infrequently  is  no  more  a  justification  for  failing  to  provide 
the  opportunity  for  imposition  of  a  proportionate  punishment  than 
it  would  be  for  Congress  to  decline  to  provide  federal  jurisdic- 
tion over  these  offenses.   Congress  has  provided  for  federal 
jurisdiction  over  these  sorts  of  offenses  because  of  the  substan- 
tial federal  interests  implicated,  and  vindication  of  these 
interests  requires  tnat  appropriate  sanctions  be  available.  The 
suggestion  that  a  federal  death  penalty  is  not  necessary  because 
in  particularly  heinous  cases  we  could  decline  prosecution  in 
favor  of  a  State  prosecution  where  the  death  penalty  would  be 
available  under  the  State's  law,  makes  a  mockery  of  the  appro- 
priate exercise  of  federal  criminal  jurisdiction  and  would 
require  us  to  abdicate  the  law  enforcement  responsibilities 
conferred  upon  us  by  the  Congress  in  the  very  sorts  of  cases 
where  the  reasons  for  federal  prosecution  might  be  most  com- 
pelling.  Moreover,  the  assumption  that  concurrent  State 
jurisdiction  will  always  exist  is  unfounded.   There  are  numerous 
areas  of  exclusive  federal  jurisdiction  in  which  the  option  of 
State  prosecution  will  not  be  present. 
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Sc'iiatof  Bidoii's  Questions  on 
Research  and  Statistics 

Mi.  Jensen,  as  I  understand  this  proposal  you  would 
consolidate  the  Bureau  of  Justice  Statistics,  National 
Institute  of  Justice  and  the  grant  agency  together 
under  an  Assistance  Attorney  General.   This  Assistant 
Attorney  General  would  have  final  authority  over 
grants,  staff  and  policy  for  all  these  agencies. 

I  have  a  real  concern  that  the  independence  and 
ability  for  the  research  and  statistics  programs  to 
provide  objective  information  on  crime  is  threatened 
under  this  proposal.   What  is  your  opinion  on  that? 

Can  you  assure  this  Committee  that  useful  and 
reliable  information  will  continue  and  will  not  be 
threatened  by  the  transfer  of  funds  from  these 
important  programs  to  increase  the  pool  of  funds  in  the 
grant  program,  should  this  new  structure  be 
implemented? 

Let  me  clarify  my  position  on  the  independence 
necessary  for  research  and  statistics.   It  is  essential 
that  we  have  a  strong  research  and  statistic  component 
that  is  adequately  funded  and  works  in  unison  with  the 
funding  and  grant  making  agency  so  we  can  begin  to  find 
out  what  works  in  fighting  crime.   Research  and 
evaluation  must  maintain  a  degree  of  automony  so  as  to 
be  in  a  position  to  objectively  tell  us  what  our  course 
of  action  should  be.   We  must  avoid  spenting  limited 
federal  dollars  on  programs  that  don't  work.   The  only 
way  we  will  know  this  is  if  there  is  good  objective 
data  on  the  success  or  failure  of  these  programs. 

How  much  direct  control  over  the  operations  of  each 
of  these  programs  will  the  Assistant  Attorney  General 
have? 

Will  he  or  she  be  experienced  in  the  application  of 
crime  statistics  and  research  to  make  decisions  about 
the  types  of  projects  and  studies  to  be  funded  by  the 
Bureau,  of  Justice  Statistics  and  National  Institute  of 
Just  ice? 

Responses  to  Senator  Biden's  questions  regarding  Research  and  Statistics: 

Vfhile  It  is  true  that  the  Administration's  proposal  would 
consolidate  the  National  Institute  of  Justice  and  the  Bureau  of 
Justice  Statistics  along  with  a  new  Bureau  of  Justice  Programs 
under  the  general  authority  of  the  Assistant  Attorney  General, 
the  day-to-day  operations  of  these  three  Bureaus  will  be  the  sole 
responsibility  of  the  individual  Bureau  directors.   As  you  know, 
funds  may  not  be  transferred  from  research  or  statistics  to 
another  function  without  prior  Congressional  approval  for  the 
reprogrammlng.   I  do  not  envision  the  necessity  for  such  a 
request  inasmuch  as  it  has  never  arisen  during  the  history  of 
agencies  responsible  for  support  of  state  and  local  criminal 
Justice.   The  Administration  has  consistently  supported  the 
research  and  statistics  functions. 
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JUSTICE  ASSISTANCE  QUESTIONS 

1.  Mr.  Attorney  General,  the  bipartisan  crime  bill  that  the 
President  vetoed  last  January  included  a  number  of  provisions 
one  of  which  was  a  Justice  Assistance  program.  I  assume  that 
was  one  provision  you  did  not  object  to? 

The  justice  assistance  portion  of  H.R.3963  was  the  product  of 
last-minute  efforts  at  compromise  between  the  views  of  the 
Senate,  House  and  the  Administration  during  the  final  hours 
of  the  97th  Congress.   Although  well  intentioned,  the  result 
was  a  seriously  deficient  product  which  only  marginally 
reflected  the  streamlined  program  desired  by  all  parties. 

2.  I  understand  that  the  Justice  Assistance  proposal  in  S.829  is 
different  from  the  provision  agreed  to  in  the  bipartisan 
crime  package.   Why  is  that? 

As  noted  above,  H.R.3963  fell  far  short  of  the  objectives 
Identified  during  the  Senate  and  House  committee  hearings  on 
the  Justice  assistance  proposals.   It  failed  to  focus  Federal 
financial  assistance  on  violent  and  repeat  offenders;  it 
would  have  permitted  Federal  funds  to  be  used  to  pay  for 
state  and  local  administrative  costs;  it  would  have  continued 
the  fragmented  and  uncoordinated  organizational  arrangement; 
and,  it  failed  to  Include  the  requested  improvements  in  the 
Public  Safety  Officers'  Benefits  program.   S.829  is  designed 
to  rectify  those  shortcomings  while,  at  the  same  time, 
incorporating  the  major  characteristics  of  H.R.3963. 

3.  I  understand  Congressman  Hughes'  Justice  Assistance  bill  is 
pending  floor  action  this  week  in  the  House.   That  bill  is 
very  different  from  the  bill  you  are  proposing  here.   Can  you 
explain  to  me  the  difference  in  bills? 

H.R.2175,  as  passed  by  the  House,  is  very  similar  in  most 
respects  to  S.829.   Both  provide  for  block  and  discretionary 
grant  funding.   Both  seek  to  limit  Federal  funding  to 
programs  or  projects  with  a  demonstrated  track  record  of 
success.   Both  seek  to  establish  a  program  of  emergency 
Federal  assistance.   The  Administration  proposal  sharpens  the 
focus  of  the  Federal  program  on  violent  crime,  repeat 
offenders,  victim/witness  assistance  and  crime  prevention, 
and  it  also  streamlines  the  organizational  structure  of  the 
research,  statistical  and  financial  assistance  programs. 

4.  When  we  went  to  conference  with  the  House  in  December,  I  was 
concerned  about  protecting  the  independence  of  research  and 
statistics  and  believe  we  drafted  a  bipartisan  bill  that  was 
acceptable  to  both  the  House  and  Senate.   Realizing  that  if 
and  when  this  bill  is  passed  in  the  Senate  it  will  go  to 
conference  with  Congressman  Hughes'  bill,  I  am  curious  why 
you  Just  didn't  go  with  the  bipartisan  language  we  all  agreed 
to  in  December? 

Does  the  Justice  Department  have  an  objection  to  a  substitute 
amendment  that  contains  the  bipartisan  language? 

Because  of  the  concerns  noted  in  1  and  2  above,  the 
Administration  redrafted  the  troublesome  portions  of 
H.R.3963  and  submitted  as  Title  VIII  what  we  consider  to  be  a 
significantly  improved  proposal.   The  Department  would 
therefore  strongly  object  to  the  substitution  of  language 
from  H.R.3963  of  the  97th  Congress. 
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The  Chairman.  Senator  Specter. 

Senator  Specter.  I  would  like  to  commend  the  Department  of 
Justice,  and  you  gentlemen,  for  this  package  which  you  have  put 
together.  It  is  a  very  large  effort,  and  I  am  hopeful  that  we  can 
move  it  forward.  I  appreciate  the  fact  that  representatives  from  the 
Department  came  to  visit  with  me  about  it.  There  are  quite  a 
number  of  parts  of  it,  and  I  have  a  number  of  questions. 

I  am  concerned  that  we  move  as  much  as  we  can  as  promptly  as 
we  can.  If  we  can  move  the  entire  package,  and  come  to  a  resolu- 
tion of  the  entire  package,  it  is  not  obviously  going  to  be  something 
that  everybody  in  Congress  will  necessarily  agree  with,  but  I  do 
commend  the  Department  for  pushing  ahead  with  it,  and  trying  to 
bring  it  to  a  rapid  conclusion. 

With  respect  to  the  bail  provision,  I  think  I  know  your  position, 
but  I  would  like  to  broach  that  subject,  since  I  have  gotten  that  as- 
signment from  Senator  Biden.  I  have  concerns  about  the  provisions 
governing  pretrial  detention.  It  is  a  very  complex  matter,  with 
strong  arguments  on  both  sides,  involving  the  need  for  the  protec- 
tion of  the  community,  as  opposed  to  the  issue  of  constitutional 
rights  and  the  presumption  of  innocence. 

I  am  concerned  about  a  rule  which  permits  pretrial  detention  for 
as  long  as  90  days.  I  am  frankly  concerned  about  a  rule  that  per- 
mits detention  as  long  as  60  days.  It  would  be  my  hope  that  this 
procedure  could  be  utilized  within  a  timeframe  of  60  days. 

We  had  hearings  in  the  Appropriations  Subcommittee  of  the  Dis- 
trict of  Columbia  last  week,  and  noted  the  very  small  number  of 
applications  made  under  that  pretrial  or  preventative  detention 
procedure — something  like  50  in  the  course  of  the  year. 

My  question  is  why  could  it  not  be  structured  so  that  in  those 
few  cases  where  defendants  are  held  in  custody,  a  severe  change  in 
our  procedure,  they  could  not  be  brought  to  trial  in  a  more  prompt 
period  of  time  than  90  days? 

Mr.  Giuliani.  Senator,  the  difference  between  60  and  90  days  is, 
I  think 

Senator  Specter.  Is  30  days. 

Mr.  Giuliani.  Is  an  important  one,  given  the  kinds  of  cases  that 
generally  would  be  the  ones  in  which  you  would  have  pretrial  de- 
tention in  the  Federal  system. 

Basically  these  are  going  to  be  drug  cases.  There  will  be  some 
violent  crime  cases  on  a  sporadic  basis,  but  in  large  measure,  situa- 
tions in  which  pretrial  detention  is  going  to  be  used  in  the  Federal 
system  will  be  for  the  major  defendants,  in  the  largest  drug  cases, 
and  it  could  be  difficult  to  bring  those  cases  to  trial  within  60  days, 
it  is  going  to  be  difficult  to  do  it  within  90  days,  although  it  will  be 
done. 

You  are  not  talking  about  a  one-defendant,  two-defendant  case. 
You  are  very  often  talking  about  a  13,  14  defendant  case,  in  which 
the  2  or  3  leaders  of  the  drug  operation  would  be  the  ones  who 
would  be  incarcerated  pretrial  if  this  bill  becomes  law,  and  very 
often  the  people  do  not  speak  English,  therefore,  you  need  inter- 
preters. 

The  trial  is  a  very  major  undertaking,  it  is  not  just  a  one  or  two 
defendant  trial  that  could  be  tried  quickly.  So  I  could  see  some  real 
dangers  in  having  a  hard  and  fast  60-day  rule.  Although,  on  the 
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other  side  of  it,  The  Speedy  Trial  Act  that  we  now  have  a  number 
of  years  of  experience  with  in  the  Federal  system  has  not  been  a 
tremendous  burden  for  the  Federal  prosecutors  to  comply  with.  It 
has  been  a  much  greater  burden  for  defense  lawyers,  who  more 
often  than  not  are  the  reasons  why,  in  fact,  in  80  percent,  and  90 
percent  of  the  situations  where  there  is  delay,  it  is  at  the  request  of 
the  defense,  not  at  the  request  of  the  Government. 

So  it  is  something  that  I  would  like  to  look  into  more  carefully, 
and  normally  I  would  agree  with  you.  I  think  a  case  where  we  are 
dealing  with  the  kinds  of  crimes,  for  example,  that  you  would  basi- 
cally be  dealing  with  in  the  District  of  Columbia,  or  in  a  local  juris- 
diction, I  would  agree  completely  with  you,  that  a  60-day  limitation 
would  be  the  more  appropriate  one. 

But  the  fear  that  I  have  is  that  what  we  would  basically  be  deal- 
ing with  here  are  complex  cases,  and  that  difference  of  30  days 
could  be  a  significant  one,  but  I  think  it  is  something  we  should 
look  into  more  carefully,  and  I  certainly  agree  with  your  concerns. 

Senator  Specter.  Well,  we  will  see  what  will  happen  with  the 
legislative  result,  and  it  may  be  that  the  90-day  rule  prevails.  If 
that  is  so,  I  would  hope  that  the  Justice  Department  would  take  a 
close  look  at  the  timing  of  those  cases  and,  to  the  extent  possible, 
bring  all  those  defendants  to  trial  at  the  earliest  possible  date,  per- 
haps even  in  advance  of  60  days. 

But  let  us  judge  from  the  experience,  if  we  can  get  it  through  to 
see  where  we  are  heading,  and  in  addressing  this  concern,  to  the 
perspective  U.S.  attorney  for  the  very  important  southern  district 
of  Manhattan,  it  is  a  sounding  which  could  be  of  some  utility  in  a 
very  critical  area. 

I  have  expressed  this  view  to  the  U.S.  attorneys  in  Pennsylvania 
and,  wherever  I  have  a  chance,  I  will  continue  to  do  so. 

When  we  talked  about  the  package  a  few  days  ago,  Mr.  Giuliani, 
we  discussed  the  issue  of  juvenile  coverage,  and  I  have  raised  a 
number  of  points  with  you  and  Mr.  McConnell,  that  we  wanted  to 
explore. 

The  chairman  has  asked  me  to  preside  over  the  hearings  on  May 
19,  and  I  have  sent  a  letter  to  Attorney  General  Smith,  asking  that 
the  specifics  be  prepared.  I  will  utilize  that  time,  rather  than  take 
time  now,  from  this  full  committee  hearing. 

But  I  wanted  to  call  that  to  your  attention  so  that  you  might 
make  a  special  effort  to  see  that  we  are  in  a  position  to  explore 
those  issues  on  May  19. 

Mr.  Giuliani.  I  will.  Senator. 

Senator  Specter.  Mr.  Jensen,  first,  I  compliment  you  on  your 
designation  for  the  Associate  Attorney  General's  position. 

One  of  the  subjects  we  talked  about  the  other  day  concerns  the 
seizure  issue,  and  I  have  since  gotten  hold  of  the  opinion  of  the 
fifth  circuit  and  noted  that  it  was  a  1980  decision,  I  would  be  inter- 
ested to  know  if  the  Department  of  Justice  has  made  an  effort  in 
any  other  judicial  forum,  to  have  the  good-faith  rule  carried  for- 
ward as  a  matter  of  judge-made  case  law? 

Mr.  Jensen.  Yes,  as  a  matter  of  fact,  in  the  Illinois  v.  Gates  case, 
that  Senator  Biden  alluded  to,  the  Justice  Department  filed  an 
amicus  curiae  brief  which  fully  supported  the  statement  of  the  rea- 
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sonable  good-faith  test.  So  that  argument  was  specifically  made,  it 
was  presented  to  the  Court  by  the  Solicitor  General. 

Senator  Specter.  In  which  Court  was  that? 

Mr.  Jensen.  That  was  Illinois  v.  Gates. 

Senator  Specter.  That  was  the  Supreme  Court? 

Mr.  Jensen.  Yes. 

Senator  Specter.  I  am  familiar  with  that,  and  we  talked  about  it. 
They  may  rule  on  this  issue,  or  they  may  decide  on  other  grounds. 

Mr.  Jensen.  Yes,  it  is  pending  now. 

Senator  Specter.  But  has  the  issue  been  raised  in  any  other  cir- 
cuit? Where  does  Illinois  v.  Gates  come  from,  the  Illinois  appellate 
courts? 

Mr.  Jensen.  Yes,  but  it  was  a  specific  case,  it  was  a  case  that  was 
filed  in  the  Illinois  courts,  and  came  up  to  the  Court  through  cer- 
tiorari. 

Senator  Specter.  But  has  the  Justice  Department  endeavored  to 
have  the  good-faith  rule  adopted  by  any  other  circuit  court,  or  U.S. 
district  court? 

Mr.  Jensen.  We  have  raised  that  issue  on  several  occasions,  in 
other  circuits.  It  has  not  had  another  definitive  ruling  as  was  made 
in  U.S.  V.  Williams. 

In  many  of  these  instances,  there  could  be  different  kinds  of 
bases  for  the  rulings,  but  there  has  been  no  other  definitive  ruling 
by  a  circuit  court  on  good  faith. 

Senator  Specter.  There  is  one  other  subject  that  I  want  to  touch 
upon  very  briefly. 

Yesterday,  I  proposed  an  amendment  to  the  budget  resolution 
that  yesterday  would  direct  some  Federal  funding  toward  construc- 
tion of  prisons,  to  be  used  for  convicts  sentenced  under  the  State 
habitual  offender  laws,  or  other  State-enhanced  statutes. 

This  is  a  bill  that  I  introduced  in  the  97th  Congress,  S.  1989,  and 
a  bill  which  has  been  reintroduced  in  the  98th  Congress,  as  Senate 
bill  58. 

In  the  current  budget  resolution  there  is  an  allocation  of  some 
$400  million,  750  classification  funds,  in  excess  of  what  the  Justice 
Department  has  asked  for. 

In  the  event  that  the  Senate  does  not  deem  it  wise  to  add  $100 
million,  which  I  am  asking  for  in  this  resolution,  to  be  supplement- 
ed in  2  outyears,  would  you  consider  it  an  appropriate  use  of  funds 
to  direct  some  of  the  funding  toward  that  objective?  Before  you 
answer,  I  would  like  to  say  just  a  word  or  two  about  the  proposi- 
tion. 

The  Attorney  General's  Task  Force  has  recommended  $500  mil- 
lion a  year  in  assistance  for  overcrowding  in  State  prisons.  There 
were,  as  I  think  you  know,  appalling  statistics  disclosed  last  year 
about  the  overcrowded  condition  of  the  prison  system  in  this 
Nation,  with  some  42,000  additional  inmates  in  custody,  just  during 
the  course  of  the  past  year. 

I  frankly  have  a  sense  that  the  national  decrease  in  the  crime 
rate  may  be  attributed  to  the  increased  incarceration.  I  would  be 
interested  in  your  views  on  that. 

Mr.  Giuliani.  Senator,  I  certainly  would  need  more  time  to  dis- 
cuss it,  and  look  at  it,  but  there  is  no  doubt  that  the  first  priority 
in  readjusting  the  criminal  justice  system  has  to  be  corrections. 
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I  think  it  is  something  that  we  would  be  very  interested  in  look- 
ing at.  I  cannot  give  you  a  definitive  answer,  but  if  there  is  this 
additional  money,  and  there  is  a  way  in  which  we  can  use  it  to 
assist  in  dealing  with  the  overcrowding  situation  of  prisons,  as  we 
are  trying  to  do  with  the  Federal  surplus  property  amendment  that 
IS  in  this  package 

Senator  Specter.  This  committee  has  held  extensive  hearings  on 
the  issue  of  career  criminals.  The  feeling  is  that  there  may  be 
around  200,000  career  criminals  in  this  country— men,  women  who 
have  committed  two,  three  or  more  burglaries  or  robberies,  or 
rapes.  If  we  were  to  provide  prison  space  for  them,  at  about  $5o',000 
a  cell,  that  would  cost  $10  billion. 

I  could  not  attend  those  hearings,  because  I  was  attending  the 
MX  hearings,  where  they  were  talking  about  the  $20  billion  missile 
system  for  which  we  cannot  find  housing,  and  the  thought  is  on  my 
mind  now,  and  I  do  not  propose  to  house  them  in  Federal  pris- 
ons  

Senator  Biden.  Maybe  if  we  put  them  together— the  MX  and  the 
career  criminals. 

Senator  Specter.  Get  200,000  birds 

Senator  Biden.  Career  criminals,  that  is  right. 

Senator  Specter.  Kill  two  birds  with  one  stone,  house  200,000 
career  criminals  for  the  cost  of  one  missile. 

But  my  thought  is  that  if  we  ever  intend  to  get  serious  about  the 
problem  of  habitual  offenders,  and  if  we  were  to  incarcerate  those 
200,000  in  this  country,  based  on  the  Commission  on  Criminal  Jus- 
tice Standards  and  Goals  for  1973,  to  reduce  violent  crime  by  in 
excess  of  50  percent,  that  is  a  $10  billion  expenditure  which  might 
be  well  worth  directing  our  attention  to,  and  what  I  am  trying  to 
do  IS  put  a  foot  in  the  door,  with  a  start  of  that  program  this  year. 

Thank  you  very  much,  Mr.  Giuliani. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Jensen,  I  have  just  one  question  here,  and 
then  I  am  going  to  turn  this  hearing  over  to  Senator  Specter. 

Is  it  not  true  that  a  reasonable  good  faith  belief  in  the  lawfulness 
of  the  conduct  is  a  well  established  defense  for  a  police  officer  who 
sues  in  a  civil  case  for  violation  of  constitutional  rights? 

Mr.  Jensen.  In  constitutional  tort  cases,  that  is  correct.  Senator. 

The  Chairman.  Now,  our  next  witness  is  Mr.  John  Walker,  from 
the  Department  of  Treasury. 

Mr.  Walker,  we  are  very  pleased  to  have  you  here,  and  I  have 
another  engagement.  I  am  going  to  ask  Senator  Specter  to  continue 
the  hearing. 

You  have  a  long  statement.  I  believe  you  can  summarize  it. 

STATEMENT  OF  JOHN  M.  WALKER,  JR. 

Mr.  Walker.  Thank  you  very  much,  Mr.  Chairman. 

Yes,  I  would  like  to  ask  that  my  complete  statement  be  made  a 
part  of  the  record,  and  then  I  would  like  to  summarize  from  it. 

The  Chairman.  Without  objection,  that  will  be  done. 

Mr.  Walker.  Mr.  Chairman  and  members  of  the  subcommittee, 
thank  you  for  affording  me  the  opportunity  to  present  the  views  of 
the  Treasury  Department  on  the  proposed  Comprehensive  Crime 
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Control  Act  of  1983.  From  Treasury's  perspective,  this  proposed  leg- 
islation would  provide  urgently  needed  reforms  that  are  critical  to 
our  law  enforcement  efforts.  We  strongly  support  enactment  of  this 
legislation  as  a  package  because  of  the  importance  of  addressing 
deficiencies  in  our  criminal  justice  system  in  a  systematic  and  com- 
prehensive manner.  I  believe  that  this  bill  achieves  this  goal  and 
will,  on  the  whole,  make  a  significant  contribution  to  our  Nation's 
struggle  against  crime. 

In  my  testimony  today,  I  will  concentrate  on  those  provisions 
that  are  of  particular  importance  to  the  enforcement  efforts  of  the 
Treasury  Department,  including  those  in  which  Justice  and  Treas- 
ury currently  share  joint  law  enforcement  responsibilities. 

This  bill  would  strengthen  Treasury  law  enforcement  by  stream- 
lining criminal  and  civil  forfeiture  procedures,  improving  enforce- 
ment against  currency  violations  under  the  Bank  Secrecy  Act,  miti- 
gating liability  of  law  enforcement  officers  under  the  Federal  Tort 
Claims  Act  and  improving  enforcement  against  forged  endorse- 
ments of  Federal  securities,  bank  fraud,  bribery  of  bank  officers, 
and  receipt  of  stolen  bank  property.  I  will  address  each  of  these 
topics  separately. 

Turning  to  the  criminal  and  civil  forfeiture  provisions  under  title 
IV.  By  revising  the  laws  governing  criminal  and  civil  forfeiture, 
this  bill  would  increase  the  effectiveness  of  an  essential  Federal 
weapon  against  drug  trafficking  and  organized  crime.  This  expand- 
ed forfeiture  authority  will  greatly  assist  the  operations  of  the 
Drug  and  Organized  Crime  Task  Forces  announced  by  the  Presi- 
dent last  October.  Seizure  of  the  ill-gotten  proceeds  of  drug  traffick- 
ing deprives  the  trafficker  of  the  fruits  of  his  crimes  and  the  finan- 
cial base  for  further  drug  dealing. 

Today,  criminal  forfeitures  can  occur  only  when  the  enterprise 
requirements  under  the  Racketeer-Influenced  and  Corrupt  Corrupt 
Organizations  and  the  Continuing  Criminal  Enterprise  statutes  are 
met.  Title  IV  of  the  bill  would  strengthen  the  criminal  forfeiture 
power  by  causing  it  to  be  triggered  by  a  simple  felony  drug  offense. 
It  would  then  provide  for  the  forfeiture  of  all  proceeds  from  drug 
offenses  and  property  used  to  commit  them.  The  bill  would  thus 
provide  a  valuable  complement  to  the  other  statutory  enforcement 
measures,  including  the  Bank  Secrecy  Act  and  relevant  provisions 
of  the  Internal  Revenue  Code,  that  are  designed  to  deprive  drug 
traffickers  of  the  assets  they  need  to  continue  their  illicit  oper- 
ations. 

Additionally,  several  new  provisions  will  bring  greater  effective- 
ness to  the  Federal  criminal  forfeiture  process  in  general.  These  in- 
clude new  authority  for  courts  to  enter  restraining  orders  against 
the  transfers  of  forfeitable  assets  during  the  preindictment  stages 
of  a  case.  In  instances  where  a  restraining  order  may  be  insuffi- 
cient, such  as  where  property  is  easily  moved  or  concealed,  the 
Government  would  be  empowered  to  obtain  a  warrant  authorizing 
seizure  of  the  property.  Courts  would  also  be  able  to  void  transfers 
that  have  already  occurred  and,  in  some  circumstances,  order  the 
forfeiture  of  substitute  assets. 

The  bill  would  also  improve  the  method  of  payment  for  expenses 
incurred  by  the  Government  in  conducting  forfeiture  actions  by  es- 
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tablishing  forfeiture  funds  in  the  Departments  of  Justice  and 
Treasury. 

The  establishment  of  these  funds  would  allow  the  Government  to 
conduct  forfeiture  actions  with  much  greater  dispatch  while  pro- 
moting overall  cost  savings.  Better  storage  and  maintenance  of 
seized  property  would  result,  because  Justice  and  Treasury  would 
be  able  to  balance  forfeiture  expenses  with  forfeiture  proceeds. 

Senator  Specter  [presiding].  How  much  do  you  think  it  likely 
that  the  Government  would  take  in  on  forfeiture  proceeds,  Mr. 
Walker? 

Mr.  Walker.  Well,  I  think  that  we  can  estimate  that  with  for- 
feiture proceeds,  the  ability  to  seize  and  to  forfeit  and  seize  and  sell 
administratively,  we  are  talking  in  the  many  tens  of  millions  of 
dollars,  perhaps  hundreds  of  millions  of  dollars. 

Senator  Specter.  To  what  extent  are  there  any  proceeds  for  for- 
feiture available  at  the  present  time? 

Mr.  Walker.  Well,  there  are  not.  The  forfeiture  proceeds  today 
go  into  the  general  fund.  So  they  are  not  available  now  for  the  use 
in  defraying  expenses  of  forfeiture,  or  for  paying  for  the  budgets  of 
the  law  enforcement  agencies  involved. 

Senator  Specter.  How  much  money  was  seized  as  a  result  of  for- 
feitures, say,  in  the  last  year? 

Mr.  Walker.  Well,  I  can  supply  that  figure  in  some  detail  for 
you,  for  the  record.  But  in  terms  of  the  currency  forfeitures,  we  are 
talking  in  terms  of  many  tens  of  millions  of  dollars,  perhaps,  $50 
million,  perhaps  more.  We  will  supply  that. 

Senator  Specter.  We  would  be  interested  to  know  that. 

Mr.  Walker.  Yes. 

[The  following  was  subsequently  received  for  the  record:] 

The  total  amount  of  currency  and  property  seized  and  forfeited  in  fiscal  year  1982 
is  not  precisely  known.  However,  a  joint  study  team  of  the  U.S.  Department  of  Jus- 
tice estimate  that  property  appraised  at  approximately  $245  million  was  subject  to 
judicial  forfeiture  in  fiscal  1982.  The  study  did  not  include  an  estimate  of  the  total 
amount  of  currency  subject  to  forfeiture. 

In  addition,  the  magnitude  of  combined  civil  and  judicial  forfeiture  can  be  seen  in 
the  following  statistics  from  Customs  and  DEA.  For  fiscal  year  1982,  U.S.  Customs 
reported  a  total  of  $239,912,507  in  currency  and  property  seized  and  subject  to  for- 
feiture as  a  result  of  its  use  in  violation  of  the  laws  enforced  by  Customs.  These 
assets  were  in  the  following  categories: 

Monetary  instruments $32,757,121 

Vehicles 35,935,720 

Aircraft 34,742,505 

Vessels 44,461,893 

General  merchandise 92,015,268 

Total 239,912,507 

DEA  reported  a  total  figure  of  $106,656,948  in  currency  and  property  seized  and 
subject  to  forfeiture.  A  breakdown  according  to  the  type  of  asset  was  not  available 
but  is  currently  in  preparation  by  DEA. 

Senator  Specter.  Mr.  Walker,  how,  if  at  all,  does  this  forfeiture 
bill  differ  from  the  bill  which  was  enacted,  was  passed,  rather,  by 
the  Congress  last  year,  part  of  the  seven  point  package  which  the 
President  vetoed? 

Mr.  Walker.  I  think,  in  substance,  it  contains  most  of  the  same 
provisions.  But  substantively,  we  do  not  have  a  major  difference 
there. 
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Senator  Specter.  No  major  differences? 

Mr.  Walker.  Right. 

Senator  Specter.  Last  year,  when  we  were  negotiating  this,  at 
the  very  end,  there  had  been  a  representation  that  the  Justice  De- 
partment wanted  something  substantially  stronger  than  what  had 
been  passed,  and  there  was  some  discussion  with  Congressman 
Hughes,  in  the  House,  on  this. 

Mr.  Walker.  Senator  Specter,  I  would  like  to  clarify  my  state- 
ment. 

I  was  speaking  largely  from  the  Customs  forfeiture  provisions,  in 
terms  of  Treasury's  interests,  but  I  would  like  Mr.  Jensen  or  Mr. 
Giuliani  to  address  the  Justice  Department's  views  with  regard  to 
your  last  question. 

Mr.  Jensen.  Senator,  if  I  may,  there  were  some  significant  areas 
that  the  Justice  Department  wanted  to  see  in  the  forfeiture  realm 
that  were  not  part  of  the  legislation  that  was  passed. 

For  example,  it  did  not  deal  with  the  issues  of  profits  and  pro- 
ceeds in  RICO  cases,  for  example.  That  was  not  part  of  the  bill  that 
was  passed,  and  that  was  a  thing  that  we  sought. 

Senator  Specter.  The  House  version  did  not  have  RICO  forfeit- 
ure? 

Mr.  Jensen.  No.  And  it  did  not  deal  with  another  major  issue, 
and  that  is  when  the  assets  are  dissipated,  and  you  do  have  an  abil- 
ity to  seek  forfeiture,  and  you  can  trace  proceeds  and  profits,  and 
get  an  order  about  that,  but  they  have  now  been  dissipated.  Under 
•the  bill  that  we  suggested,  you  could  go  after  substitute  assets,  and 
that  is  not  a  part  of  the  bill  that  was  passed.  Those  are  very  major 
portions  of  the  Department's  position  that  were  not  within  the  bill. 

Mr.  Giuliani.  Mr.  Chairman,  it  was  part  of  the  bill  that  was 
passed  by  the  Senate,  or  favored  by  this  committee,  essentially  Sen- 
ator Biden's  version  of  it  that  we  supported,  and  the  provisions 
that  Mr.  Jensen  mentioned  were  not  part  of  the  bill  that  eventual- 
ly passed  in  the  Congress. 

Senator  Specter.  You  may  proceed. 

Mr.  Walker.  In  addition  to  the  direct  expenses  of  forfeiture,  the 
forfeiture  funds  would  also  provide  for  payment  of  compensation  to 
informants.  For  example,  under  the  existing  section  619  of  the 
Tariff  Act,  a  Treasury  informant  whose  information  leads  to  a  seiz- 
ure and  forfeiture  may  receive  25  percent  of  the  net  amount  recov- 
ered, not  to  exceed  $50,000.  The  $50,000  maximum  amount,  estab- 
lished by  law  in  1935,  long  before  the  era  of  multimillion-dollar 
drug  deals  accompanied  by  gangland  slayings  of  suspected  inform- 
ants, is  no  longer  adequate  for  this  purpose.  This  bill  would  in- 
crease the  maximum  amount  threefold. 

Part  D  of  title  IV  is  of  particular  interest  to  Treasury  and  the 
U.S.  Customs  Service.  This  part  would  amend  the  Tariff  Act  of 
1930  to  appreciably  streamline  the  procedures  for  seizure  and  civil 
forfeiture  of  property  under  the  customs  laws.  One  change  would 
make  administrative  forfeiture  proceedings  available  in  any  forfeit- 
ure involving  conveyances  used  to  transport  illicit  drugs,  without 
limitation  as  to  the  value  of  the  conveyance. 

It  is  clear,  on  the  other  hand,  that  administrative  forfeiture  is 
far  less  costly  and  time-consuming,  both  for  the  Government  and 
for  interested  parties.  This  bill  would  accordingly  extend  its  appli- 
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cability  in  two  additional  ways.  First,  administrative  forfeiture 
could  be  used  for  any  seized  merchandise  for  which  importation  is 
prohibited,  without  regard  to  value. 

Second,  for  all  other  property,  it  could  be  used  if  the  value  of  the 
seized  property  did  not  exceed  $100,000.  I  want  to  stress  that  the 
rights  of  legitimate  claimants,  including  lienholders,  would  in  no 
way  be  infringed  by  these  legislative  changes.  Interested  parties 
would  retain  the  right  to  have  the  ownership  of  the  property  judici- 
ally determined,  which  they  could  exercise  by  merely  posting  a 
bond  and  thus  requiring  the  Government  to  initiate  a  judicial  for- 
feiture proceeding. 

Taken  together,  these  legislative  changes  in  the  criminal  and 
civil  forfeiture  laws  would  increase  the  efficiency  of  the  forfeiture 
process,  conserve  judicial  resources,  promote  overall  Federal  law 
enforcement,  and  contribute  to  better  law  enforcement  at  the  State 
and  local  level.  Most  significantly,  they  would  provide  strong  new 
sanctions  to  counter  the  menace  of  drug  trafficking  and  the  crimes 
related  to  it. 

Mr.  Chairman,  turning  to  the  currency  violations  under  the 
Bank  Secrecy  Act,  which  Treasury  is  vitally  interested  in,  I  would 
like  to  address  the  legislative  changes  proposed  by  title  XII  of  the 
bill. 

As  you  know,  Mr.  Chairman,  the  enforcement  of  currency  report- 
ing requirements  under  the  Bank  Secrecy  Act  is  critical  to  this  Na- 
tion's battle  against  drug  trafficking  and  organized  crime. 

As  I  testified  last  March  15,  before  the  Subcommittee  on  Investi- 
gations of  the  Senate  Governmental  Affairs  Committee,  the  track- 
ing of  unusual  cash  flows  that  is  made  possible  by  the  act's  report- 
ing requirements  frequently  leads  to  the  identification  and  prosecu- 
tion of  large  criminal  organizations.  However,  as  I  also  indicated  at 
that  time.  Treasury's  experience  in  the  enforcement  of  the  act  has 
pointed  to  the  need  to  strengthen  some  of  its  provisions.  This  bill 
responds  to  that  need  and  I  believe  that  the  revisions  it  proposes 
will  overcome  many  of  the  statutory  weaknesses  that  currently  are 
allowing  some  transactions,  particularly  international  transactions, 
to  go  unreported. 

First,  the  revisions  contained  in  title  XII  of  this  bill  will  raise  the 
criminal  penalty  for  willful  violation  of  domestic  currency  report- 
ing requirements  from  the  present  misdemeanor  level  to  the  felony 
level,  with  an  authorized  5-year  imprisonment  and  $50,000  fine.  We 
believe  that  this  level  of  punishment  is  appropriate  given  the  seri- 
ousness of  these  offenses  and  their  established  relationship  to  drug 
trafficking. 

The  second  change  would  amend  the  Act  to  provide  that  an  at- 
tempt to  transport,  as  well  as  the  actual  transportation  of  unre- 
ported currency  or  monetary  instruments  into  or  out  of  the  United 
States,  would  be  a  violation  punishable  under  title  31.  This  amend- 
ment would  clarify  an  uncertainty  in  existing  law  that  has  caused 
a  few  courts  to  conclude  that  the  currency  or  monetary  instru- 
ments must  physically  be  outside  of  the  United  States  before  the 
law  is  violated.  By  that  time,  the  offender  is  beyond  our  jurisdic- 
tion and  hence  not  subject  to  Federal  arrest  authority.  Another 
amendment  would  raise  the  amount  covered  by  the  reporting  re- 
quirement for  importation  and  exportation  of  currency  and  mone- 
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tary  instruments  from  $5,000  to  $10,000.  This  amendment  will  ease 
the  reporting  requirement  on  legitimate  international  travelers 
without  adversely  affecting  the  detection  of  criminal  activity. 

Title  XII  of  this  bill  revises  the  search  provisions  of  the  Bank  Se- 
crecy Act  to  authorize  customs  officers  to  conduct  a  warrantless 
search  of  any  person,  vehicle,  or  container  entering  or  leaving  the 
United  States,  if  the  officer  has  reasonable  cause  to  believe  cash  or 
monetary  instruments  are  being  transported  without  the  filing  of 
required  reports.  While  this  authority  is  available  for  inbound 
border  searches  and  for  outbound  border  searches  involving  mer- 
chandise, most  courts  have  not  extended  it  to  cover  outbound 
searches  incident  to  suspected  currency  violations. 

There  are  several  other  important  amendments  proposed  in  title 
XII.  One  of  them  would  authorize  the  payment  of  awards  for  per- 
sons who  provide  information  that  leads  to  a  fine,  civil  penalty,  or 
forfeiture  under  the  currency  reporting  laws.  The  amount  is  limit- 
ed to  one-fourth  of  any  recovery  and  may  not  exceed  $150,000. 
While  this  may  seem  to  be  a  high  maximum  amount,  it  has  to  be 
viewed  in  light  of  the  huge  amounts  of  currency  typically  involved 
in  these  cases. 

Mr.  Chairman,  I  might  just  report  that  as  I  was  coming  up  here 
today  we  were  informed  that  as  a  part  of  Operation  Greenback 
down  in  south  Florida,  our  agents  had  seized  $4  million.  This  gives 
you  some  idea  of  the  magnitude  of  the  currency  involved  in  these 
cases. 

Senator  Specter.  Mr.  Walker,  I  would  like  to  interrupt  you  for  a 
minute,  if  I  may,  before  you  proceed.  I  am  going  to  have  to  depart 
here  in  just  a  minute.  But  one  question  that  I  would  like  to  broach 
with  you  this  morning  is  the  subject  of  the  drug  coordinator— part 
of  the  legislative  package  passed  by  the  Congress  last  year— the 
principal  reason  for  the  President's  veto  of  the  seven  part  package. 

I  start  by  expressing  my  appreciation  to  you  for  your  cooperation 
in  analyzing  that  with  me,  and  others  last  year,  on  behalf  of  the 
Treasury  Department. 

My  question  is.  How  are  things  going  now  with  respect  to  overall 
coordination  of  the  attack  on  the  drug  problem,  as  seen  from  the 
perspective  of  the  Treasury  Department? 

Mr.  Walker.  Mr.  Chairman,  I  feel  that  the  coordination  today  is 
better  than  it  has  ever  been.  I  might  report  that 

Senator  Specter.  How  is  the  coordination  implemented? 

Mr.  Walker.  Since  we  talked,  the  President  announced  the  es- 
tablishment of  the  National  Narcotics  Border  Interdiction  System, 
headed  by  the  Vice  President,  and  under  the  leadership,  on  an 
operational  basis,  of  Admiral  Murphy,  who  is  the  Vice  President's 
Chief  of  Staff  That  office  is  now  providing  senior  executive  super- 
vision and  coordination  of  the  interdiction  effort  that  Treasury  is 
so  vitally  interested  in.  This  includes  the  coordination  of  the  re- 
sources of  the  Defense  Department,  the  Coast  Guard  and  the  Cus- 
toms Service,  as  well  as  Justice  agencies.  The  Department  of  State 
is  also  respected  in  this  effort. 

Senator  Specter.  Does  the  situation  ever  arise  where  one  depart- 
ment, as  a  practical  matter,  has  to  tell  another  department  what  to 
do,  or  issue  an  order,  or  have  some  controversy  between  two  major 
departments  working  on  the  drug  problem? 
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Mr.  Walker.  Well,  there  are  circumstances,  obviously,  where  de- 
partments may  differ,  but  the  mechanism  that  is  in  place  right 
now  is  to  use  the  President  himself,  as  his  authority  has  been  dele- 
gated down  to  the  Vice  President,  and  through  him  to  Admiral 
Murphy,  to  resolve  disputes  of  this  kind.  So  far  we  have  not  had 
any  problems  with  this. 

Senator  Specter.  Thank  you  very  much. 

Senator  Biden  [presiding].  Thank  you. 

I  have  questions.  If  you  want  to  complete  your  testimony  at  this 
point,  please  continue. 

Mr.  Walker.  I  think  I  can  summarize  it  pretty  quickly. 

Other  changes  in  the  Bank  Secrecy  Act  would  add  currency  vio- 
lations to  the  list  of  racketeering  activities  under  the  Racketeer-In- 
fluenced and  Corrupt  Organizations  Act,  or  RICO.  This  result 
would  allow  these  offenses  to  serve  as  the  predicate  for  a  RICO 
prosecution.  The  final  change  would  add  currency  offenses  to  the 
list  of  crimes  for  which  a  court  order  authorizing  electronic  surveil- 
lance may  be  obtained.  This  amendment  recognizes  that  currency 
laws  are  frequently  violated  by  persons  involved  in  major  crimes, 
but  also  that  the  substantive  nature  of  these  crimes  is  frequently 
unknown  when  the  investigation  commences. 

Mr.  Chairman,  each  of  these  amendments  to  the  laws  governing 
currency  and  foreign  transactions  will,  we  believe,  improve  the 
tools  of  our  enforcement  effort  against  drug  trafficking  and  orga- 
nized crime  and  complement  the  increased  resources  we  are  devot- 
ing to  this  effort 

Mr.  Chairman,  on  another  issue,  and  one  that  is  critical  to  all 
Federal  law  enforcement,  the  Treasury  Department  strongly  sup- 
ports the  amendments  that  title  XIII  of  this  bill  would  make  in  the 
Federal  Tort  Claims  Act.  Under  present  law  as  articulated  in  the 
Bivens  case,  a  Federal  law  enforcement  official  can  be  held  person- 
ally liable  for  conduct  occurring  within  the  scope  of  his  office  or 
employment  that  later  turns  out  to  be  a  violation,  even  though  the 
official  believed  his  conduct  to  be  permissible. 

Basically,  these  amendments  would  substitute  the  U.S.  Govern- 
ment as  the  defendant  in  a  lawsuit  against  a  law  enforcement 
agent  or  officer  for  a  constitutional  tort  alleged  to  have  been  com- 
mitted by  the  agent  or  officer  acting  within  the  scope  of  his  office 
or  employment. 

'-■  The  threat  of  personal  liability  today  hangs  like  a  Damocles 
sword  over  the  heads  of  law  enforcement  officials  and  has  inhibited 
them  from  taking  an  aggressive  approach  in  enforcing  the  law.  The 
fact  that  these  suits  often  turn  out  to  lack  merit  does  not  affect  the 
need  for  this  legislation;  as  much  as  the  threat  of  liability,  it  is  the 
threat  of  the  lawsuit  itself,  with  all  of  its  attendant  time,  expense 
and  uncertainty,  that  inhibits  proper  enforcement  conduct. 

Title  XIII  would  make  the  United  States  liable  for  all  constitu- 
tional torts  committed  by  its  employees.  Successful  litigants  would 
be  compensated  with  minimum  liquidated  damages  of  $1,000  or,  in 
the  case  of  continuing  torts,  $100  per  day,  up  to  $15,000.  Litigants 
would  also  be  entitled  to  any  actual  damages  that  they  could  estab- 
lish. In  the  litigation,  the  United  States  would  have  available  to  it 
all  of  the  defenses  that  would  have  been  available  to  the  employee. 
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Even  with  governmental  liability  for  these  torts,  deterrence 
against  the  commission  of  constitutional  torts  of  the  type  subject 
today  to  Bivens  suits  would  remain.  Not  only  would  there  be  the 
exposure  of  the  public  proceedings,  but  disciplinary  action  would 
also  be  triggered  under  the  provisions  of  this  bill. 

In  all,  the  mechanism  that  title  XIII  would  put  into  place  would 
uphold  the  rights  of  litigants  and  deter  unconstitutional  conduct. 
At  the  same  time,  it  would  insure  that  law  enforcement  officers  are 
not  unfairly  and  unduly  inhibited  in  performing  their  official 
duties. 

Mr.  Chairman,  Treasury  is  also  vitally  interested  in  the  provi- 
sions of  the  bill  set  forth  in  title  XV.  I  will  not  go  into  them  in 
great  detail  now,  but  these  deal  with  the  question  of  forged  en- 
dorsements of  Federal  securities,  bank  fraud,  bank  bribery,  and  re- 
ceipt of  stolen  bank  property. 

Mr.  Chairman,  again,  I  appreciate  the  opportunity  to  appear 
before  you  and  members  of  this  committee  to  express  Treasury's 
strong  support  for  passage  of  the  Comprehensive  Crime  Control 
Act  of  1983.  It  is,  we  believe,  a  legislative  package  that  will 
strengthen  Treasury  law  enforcement  as  it  provides  long-needed 
remedies  for  Federal  law  enforcement  in  general. 

Senator  Biden.  Thank  you  very  much. 

[The  prepared  statement  of  John  Walker  follows:] 
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Prepared  Statement  of  John  M,  Walker,  Jr. 

Mr-  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  affording  me  the  opportunity  to  present  the 
VIEWS  of  the  Treasury  Department  on  the  proposed  Comprehensive 
Crime  Control  Act  of  1985.  From  Treasury's  perspective,  this 
proposed  legislation  would  provide  urgently  needed  reforms  that 

ARE  CRITICAL  TO  OUR  LAW  ENFORCEMENT  EFFORTS-   We  STRONGLY  SUPPORT 
ENACTMENT  OF  THIS  LEGISLATION  AS  A  PACKAGE  BECAUSE  OF  THE 
IMPORTANCE  QP    ADDRESSING  DEFICIENCIES  IN  OUR  CRIMINAL  JUSTICE 
SYSTEM  IN  A  SYSTEMATIC  AND  COMPREHENSIVE  MANNER-   I  BELIEVE  THAT 
THIS  BILL  ACHIEVES  THIS  ROAL  AND  WILL,  ON  THE  WHOLE,  MAKE  A  SIGNI- 
FICANT CONTRIBUTION  TO  OUR  NATION'S  STRUGGLE  AGAINST  CRIME-   !n  MY 

testimony  today,  i  will  concentrate  on  those  provisions  that  are 
of  particular  importance  to  the  enforcement  ffforts  of  the  treasury 
riepartment,  including  those  in  which  justice  and  treasury  currently 
share  joint  law  enforcement  responsibilities- 

This  bill  would  strengthen  Treasury  law  enforcement  by  stream- 
lining CRIMINAL  AND  CIVIL  FORFEITURE  PROCEDURES,  IMPROVING  ENFORCE- 
MENT against  currency  violations  UNDER  THE  BANK  SECRECY  ACT, 

mitigating  liability  of  law  enforcement  officers  under  the  federal 
Tort  Claims  Act  and  improving  enforcement  against  forged  endorse- 
ments OF  Federal  securities,  bank  fraud,  bribery  of  bank  officers, 

and  receipt  of  stolen  bank  property-   I  WILL  ADDRESS  EACH  OF  THESE 

topics  separately- 

Criminal  and  Civil  Forfeiture 
By  revising  the  laws  governing  criminal  and  civil  forfeiture, 

THIS  BILL  would  INCREASE  THE  EFFECTIVENESS  OF  AN  ESSENTIAL  FEDERAL 
WEAPON  AGAINST  DRUG  TRAFFICKING  AND  ORGANIZED  CRIME-   ThIS  EXPANDED 

forfeiture  authority  will  greatly  assist  the  operations  of  the 
'Irug  and  Organized  Crime  Task  Forces  announced  by  the  president 
LAST  October-  Seizure  of  the  ill-gotten  proceeds  of  drug  traffick- 
ing DEPRIVES  THE  TRAFFICKER  OF  THE  FRUITS  OF  HIS  CRIMES  AND  THE 

financial  base  for  further  drug  dealing- 

Today,  criminal  forfeitures  can  occur  only  when  the  enterprise 
requirements  under  the  racketeer- influenced  and  corrupt  organiza- 
TIONS AND  THE  Continuing  Criminal  Enterprise  statutes  are  met- 
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Title  IV  of  the  rill  would  strengthen  the  criminal  forfeiture 

power  ry  causing  it  to  rf  triggered  ry  a  single  felony  drug  offensf. 

It  WOULD  THEN  PROVIDE  FOR  THE  FORFEITURE  OF  ALL  PROCFFDS  FROM 
DRUG  OFFENSES  AND  PROPERTY  USED  TO  COMMIT  THEM-   ThE  RILL  WOULD 
THUS  PROVIDE  A  VALUABLE  COMPLEMENT  TO  THE  OTHER  STATUTORY  ENFORCE- 
MENT MEASURES,  INCLUDING  THE  "ANK  SeCRECY  AcT  AND  RELEVANT 

provisions  of  the  internal  revenue  co^f ,  that  arf  designed  to 
deprive  drug  traffickers  of  the  assets  they  need  to  continue  their 
illicit  operations- 

Additionally,  several  new  provisions  will  rring  greater 
effectiveness  to  the  federal  criminal  forfeiture  process  in 
general-  these  include  new  authority  for  courts  to  enter  restrain- 
ing orders  against  the  transfers  of  forfeitable  assets  during  the 

PRE- INDICTMENT  STAGES  OF  A  CASE.   In  INSTANCES  WHERE  A  RESTRAINING 

order  may  be  insufficient,  such  as  where  property  is  easily  moved 
or  concealed,  the  government  would  re  empowered  to  obtain  a  warrant 
authorizing  seizure  of  the  property-  courts  would  also  be  able  to 
void  transfers  that  have  already  occurred  and,  in  some  circum- 
stances, order  the  forfeiture  of  substitute  assets - 

The  bill  would  also  improve  the  method  of  payment  for  expenses 

INCURRED  by  THE  GOVERNMENT  IN  CONDUCTING  FORFEITURE  ACTIONS  BY 
establishing  FORFEITURE  FUNDS  IN  THE  'DEPARTMENTS  OF  JUSTICE  AND 

Treasury-  In  the  Justice  Department,  the  Drug  Assets  Forfeiture 
Fund  would  contain  the  proceeds  from  forfeitures  of  drug-related 
assets-  In  Treasury,  the  Customs  Forfeiture  Fund  would  contain  the 

PROCEEDS  from  the  DISPOSITION  OF  AMY  PROPERTY  FORFEITED  UNDER  THE 
LAWS  ENFORCED  BY  THE  CUSTOMS  'SERVICE,  INCLUDING  CURRENCY  AND  MONETARY 
INSTRUMENTS  FORFEITED  UNDER  THE  "ANK  !^ECPECY  AcT -   FACH  OF  TH^SE 
FUNDS  WOULD  RE  ESTABLISHED  ON  A  FOUR-YEAR  TRIAL  BASIS,  WITH  MAXIMUM 
PAYMENTS  AUTHORIZED  FOR  EACH  FISCAL  YEAR-   At  THE  END  OF  FACH 

Fiscal  Year,  any  amount  in  the  funds  that  exceeds  the  appropriated 
amounts  for  that  year  would  be  deposited  in  the  i^enepal  f^und  of  the 
U-S-  Treasury- 

The  establishment  of  these  funds  would  allow  the  f^OVERNMENT  TO 
conduct  FORFEITURE  ACTIONS  WITH  MUCH  GREATER  DISPATCH  WHILE  PROMOTING 
OVERALL  COST  SAVINGS-   PeTTER  STORAGE  AND  MAINTENANCE  OF  SEIZED 
PROPERTY  WOULD  RESULT,  BECAUSE  JUSTICE  AND  TREASURY  WOULD  RE  ABLE 
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ro  BALANCE  FORFEITURE  EXPENSES  WITH  FORFEITURE  PROCEEDS  •   In  THE 

Customs  Service,  the  present  procedure  is  harmful  to  its  law 
enforcement  mission  since  forfeiture  expenses  tend  to  rfduce  funds 

AVAILABLE  FOR  DIRECT  LAW  ENFORCEMENT  PURPOSES-   In  ADDITION,  THE 

present  procedure,  since  it  entails  separate  accounting  for  each 
individual  forfeiture,  is  inefficient  and  unnecessarily  burdensome- 
Under  the  new  funds.  Justice  and  Treasury  would  avoid  these  needless 
complications;  yet  overall  accountability  to  the  congress  would  be 
retained,  through  the  annual  reporting  reouirfments  provided  by  the 

BILL-   The  PROVISIONS  ESTABLISHING  THESE  FUNDS  AND  RETAINING 

accountability  to  the  congress  reflect  the  recommendations  made  in 
the  recent  draft  rao  study  on  the  disposition  of  property  seized  by 
Federal  law  enforcement  agencies- 

In  addition  to  the  direct  expenses  of  forfeiture,  the  forfeiture 

FUNDS  would  also  PROVIDE  FOR  PAYMENT  OF  COMPENSATION  TO  INFORMANTS- 
For  EXAMPLE,  UNDER  THE  EXISTING  §619  OF  THE  TARIFF  ACT,  A  TREASURY 

informant  whose  information  leads  to  a  seizure  and  forfeiture  may 
receive  25%  of  the  net  amount  recovered,  not  to  exceed  $50,000- 
The  $50,000  maximum  amount,  established  by  law  in  1935,  long  before 

THE  era  of  multi-million  DOLLAR  DRUG  DEALS  ACCOMPANIED  BY  GANGLAND 
SLAYINGS  OF  SUSPECTED  INFORMANTS,  IS  NO  LONGER  ADEQUATE  FOR  THIS 

PURPOSE-  This  bill  would  increase  the  maximum  amount  threffold- 

Other  forfeiture  provisions  in  the  bill  will  promote  assistance 
by,  and  cooperation  with,  other  Federal,  state,  and  local  law 
enforcement  agencies-  Both  Justice  and  Treasury  would  be  authorized 
TO  transfer  forfeited  property  to  another  Federal  agency  or  to  any 
state  or  local  law  enforcement  agency  that  participated  in  the 

CASE  that  resulted  IN  THE  SEIZURE  OR  FORFEITURE-   MndER  PRESENT 

LAW  AND  GSA  REGULATIONS,  IT  IS  VERY  DIFFICULT  FOR  AN  AGENCY  PROVIDING 

ASSISTANCE  IN  LAW  ENFORCEMENT  TO  OBTAIN  USE  OF  THE  PROPERTY  SEIZED- 

ThIS  IS  UNFORTUNATE,  BECAUSE  A  LARGE  NUMBER  OF  FEDERAL  SEIZURES 

AND  FORFEITURES  ALSO  INVOLVE  STATE  AND  LOCAL  CRIMINAL  INVESTIGATIONS 

AND  PROSECUTIONS,  AND  THEREBY  IMPOSE  A  SUBSTANTIAL  BURDEN  ON  STATE 

AND  LOCAL  RESOURCES-   In  ADDITION,  OTHER  FEDERAL  AGENCIES  MAY,  IN 

MANY  INSTANCES,  BE  ABLE  TO  BENEFIT  FROM  PARTICULAR  PROPERTY  OBTAINED 

THROUGH  A  FORFEITURE  PROCEEDING- 
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SfCTION  ^(18  WOULD  FURTHER  AMFND  THE  TARIFF  ACT  TO  AUTHORIZE 

THE  Secretary  of  the  Treasury  to  discontinue  any  forfeiture 

PROCEEniNG  IN  FAVOR  OF  THE  INSTITUTION  OF  STATE  OR  LOCAL  FORFFITlfE 
PROCEEDINGS,  UNDER  APPLICABLE  STATE  AND  LOCAL  FORFEITURE  LAWS • 

Part  D  of  Title  IV  is  of  particular  interest  to  Trfasury  and 
THE  United  States  Customs  Service-  This  part  would  amend  thf  Tariff 
Act  of  1<i?0  to  appreciably  streamline  the  procedures  for  seizure 
and  civil  forfeiture  of  property  under  the  Customs  laws-  One 
change  would  make  administrative  forfeiture  proceedings  available 
IN  any  forfeiture  involving  conveyances  used  to  transport  illicit 
drugs,  without  limitation  as  to  the  value  of  the  conveyancf- 

Under  present  law,  any  property  seized,  including  conveyances 
used  in  drug  trafficking,  must  be  disposed  of  through  judicial 
forfeiture  if  the  value  of  the  property  is  greater  than  $in,nr)0- 
Because  the  number  of  seizures  of  conveyances  by  Customs  has 
increased  exponentially  in  recent  years,  this  limitation  has  led  to 

AN  enormous  backlog  OF  JUDICIAL  FORFEITURE  CASES-   It  HAS  ALSO 
CREATED  A  MAJOR  PROBLEM  OF  STORAGE  FOR  SEIZED  CONVEYANCES,  WHICH 
IN  TURN  HAS  LED  TO  UNNECESSARY  COSTS  FOR  PROLONGED  STORAGE,  AND 
FREQUENTLY  TO  PHYSICAL  DETERIORATION  OF  THE  PROPERTY  INVOLVED-   In 

Fiscal  Year  1982,  Customs  seized  approximately  6,70n  conveyances, 

WITH  A  TOTAL  VALUE  OF  $114  MILLION-   ThE  CONVEYANCES  SEIZED  WERE 
WORTH,  ON  THE  AVERAGE,  APPROXIMATELY  $17,00(1.   ThE  AVERAGE  VESSEL 
WAS  WORTH  $89,0n0,  AND  THE  AVERAGE  AIRCRAFT  WAS  WORTH  $168,000- 
It  is  APPARENT  FROM  THESE  FIGURES  THAT  THE  EXISTING  DOLLAR  LIMITATION 
ON  ADMINISTRATIVE  FORFEITURE,  GIVEN  THE  EFFECTS  OF  INFLATION  AND  THE 
ENORMOUS  RESOURCES  OF  THE  DRUG  SMUGGLER,  IS  NOW  OF  LITTLE  USEFUL- 
NESS IN  THE  PROMPT  AND  EFFICIENT  DISPOSITION  OF  THE  VAST  MAJORITY 
OF  FORFEITURE  CASES- 

IT  is  clear,  on  the  OTHER  HAND,  THAT  ADMINISTRATIVE  FORFEITURE 
IS  FAR  LESS  COSTLY  AND  TIME-CONSUMING,  BOTH  FOR  THE  POVERNMENT  AND 
FOR  INTERESTED  PARTIES-   THIS  BILL  WOULD  ACCORDINGLY  EXTEND  ITS 
APPLICABILITY  IN  TWO  ADDITIONAL  WAYS-   FiRST,  ADMINISTRATIVE 
FORFEITURE  COULD  BE  USED  FOR  ANY  SEIZED  MERCHANDISE  FOR  WHICH 
IMPORTATION  IS  PROHIBITED,  WITHOUT  REGARD  TO  VALUE-   SECOND,  FOR 
ALL  OTHER  PROPERTY,  IT  COULD  BE  USED  IF  THE  VALUE  OF  THE  SEIZED 
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property  did  not  exceed  $100,000.  1  want  to  stress  that  the  rights 
of  legitimate  claimants,  including  lienholders,  would  in  no  way  be 
infringed  by  these  legislative  changes-  interested  parties  would 
retain  the  right  to  have  the  ownership  of  the  property  judicially 
determined,  which  they  could  exercise  by  merely  posting  a  rond  and 
thus  requiring  the  government  to  initiate  a  judicial  forfeiture 
proceeding- 

This  bill  would  also  change  the  bond  requirement,  to  discourage 

FRIVOLOUS  suits  AND  TO  MORE  ACCURATELY  REFLECT  THE  COSTS  TO  THE 

Government  of  pursuing  a  judicial  forfeiture-  The  present  bond 

AMOUNT,  $250,  dates  BACK  TO  18'»'4,  WHEN  IT  REPRESENTED  TWO-AND-A-HALF 
TIMES  THE  $100  LIMIT  ON  ADMINISTRATIVE  FORFEITURE-   ThE  BILL  WOULD 

establish  a  bond  amount  of  the  lesser  of  $5000  or  10?!  of  the  value 
of  the  property,  but  in  no  event  less  than  $250-  however,  it  should 
be  noted  that  under  existing  customs  procedures,  persons  upon  whom 
the  bond  requirement  would  pose  an  economic  hardship  may  request 
waiver  of  the  bond  by  completing  an  affidavit  on  financial  inability- 
customs  would,  of  course,  retain  this  procedure  under  the  new  bond 
requirements- 
Taken  TOGETHER,  THESE  LEGISLATIVE  CHANGES  IN  THE  CRIMINAL  AND 
CIVIL  FORFEITURE  LAWS  WOULD  INCREASE  THE  EFFICIENCY  OF  THE  FORFEITURE 
PROCESS,  CONSERVE  JUDICIAL  RESOURCES,  PROMOTE  OVERALL  FEDERAL  LAW 
ENFORCEMENT,  AND  CONTRIBUTE  TO  BETTER  LAW  ENFORCEMENT  AT  THE  STATE 
AND  LOCAL  LEVEL-   MoST  SIGNIFICANTLY,  THEY  WOULD  PROVIDE  STRONG 
NEW  SANCTIONS  TO  COUNTER  THE  MENACE  OF  DRUG  TRAFFICKING  AND  THE 
CRIMES  RELATED  TO  IT- 

CuRRENCY  Violations  Under  the  Bank 
Secrecy  ^ 

i  would  now  like  to  address  the  legislative  changes  proposed 
BY  Title  XII  of  this  bill-  Mr-  Chairman,  as  you  know,  the  enforce- 
ment OF  currency  reporting  requirements  under  the  Bank  Secrecy  Act 
IS  critical  to  this  nation's  battle  against  drug  trafficking  and 
organized  crime-  As  I  testified  last  March  15,  before  the  Subcom- 
mittee ON  Investigations  of  the  Senate  Governmental  Affairs  Committee, 
the  tracking  of  unusual  cash  flows  that  is  made  possible  by  the 
Act's  reporting  requirements  frequently  leads  to  the  identification 

AND  prosecution  OF  LARGE  CRIMINAL  ORGANIZATIONS-   HOWEVER,  AS  I 
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ALSO  INDICATED  AT  THAT  TIME,  TrfaSURY'S  EXPERIENCE  IN  THE  ENFORCE- 
MENT OF  THE  Act  has  POINTED  TO  THE  NEED  TO  STRENGTHEN  SOME  OF  ITS 

PROVISIONS-  This  bill  responds  to  that  need  and  I  belifve  that 

THE  REVISIONS  IT  PROPOSES  WILL  OVERCOME  MANY  OF  THE  STATUTORY 
WEAKNESSES  THAT  CURRENTLY  ARE  ALLOWING  SOME  TRANSACTIONS,  PARTICULARLY 
INTERNATIONAL  TRANSACTIONS,  TO  GO  UNREPORTED- 

First,  the  revisions  contained  in  Title  Xll  of  this  bill  will 

RAISE  THE  CRIMINAL  PENALTY  FOR  WILLFUL  VIOLATION  OF  DOMESTIC 
CURRENCY  REPORTING  REQUIREMENTS  FROM  THE  PRESENT  MISDEMEANOR  LEVEL 
TO  THE  FELONY  LEVEL,  WITH  AN  AUTHORIZED  FIVE-YEAR  IMPRISONMENT  AND 
^50,000  FINE-   We  BELIEVE  THAT  THIS  LEVEL  OF  PUNISHMENT  IS  APPRO- 
PRIATE GIVEN  THE  SERIOUSNESS  OF  THESE  OFFENSES  AND  THEIP  ESTABLISHED 
RELATIONSHIP  TO  DRUG  TRAFFICKING- 

The  SECOND  CHANGE  WOULD  AMEND  THE  ACT  TO  PROVIDE  THAT  AN  ATTEMPT 
TO  TRANSPORT,  AS  WELL  AS  THE  ACTUAL  TRANSPORTATION  OF  UNREPORTED 
CURRENCY  OP  MONETARY  INSTRUMENTS  INTO  OR  OUT  OF  THE  UNITED  STATES, 
WOULD  BF  A  VIOLATION  PUNISHABLE  UNDER  TiTLE  "^1-   THIS  AMENDMENT 
WOULD  CLARIFY  AN  UNCERTAINTY  IN  EXISTING  LAW  THAT  HAS  CAUSED  A  FEW 
COURTS  TO  CONCLUDE  THAT  THE  CURRENCY  OR  MONETARY  INSTRUMENTS  MUST 
PHYSICALLY  BF  OUTSIDE  OF  THE  UNITED  STATES  BEFORE  THE  LAW  IS 
VIOLATED-   By  THAT  TIME,  THE  OFFENDER  IS  BEYOND  OUR  JURISDICTION 
AND  HENCE  NOT  SUBJECT  TO  FEDERAL  ARREST  AUTHORITY-   ANOTHER  AMEND- 
MENT WOULD  RAISE  THE  AMOUNT  COVERED  BY  THE  REPORTING  REQUIREMENT 
FOR  IMPORTATION  AND  EXPORTATION  OF  CURRENCY  AND  MONETARY  INSTRUMENTS 

FROM  $5,000  TO  $10,000-  This  amendment  will  ease  the  reporting 
requirement  on  legitimate  international  travelers  without  adversely 
affecting  the  detection  of  criminal  activity- 

tltle  xii  of  this  bill  revises  the  search  provisions  of  the 
Bank  Secrecy  Act  to  authorize  Customs  officers  to  conduct  a  warrant- 
less SEARCH  of  any  PERSON,  VEHICLE  OR  CONTAINER  ENTERING  OR  LEAVING 

THE  United  States,  if  the  officer  has  reasonable  cause  to  believe 

CASH  OR  MONETARY  INSTRUMENTS  ARE  BEING  TRANSPORTED  WITHOUT  THE 
FILING  OF  REQUIRED  REPORTS-   WHILE  THIS  AUTHORITY  IS  AVAILABLE  FOR 
INBOUND  BORDER  SEARCHES  AND  FOR  OUTBOUND  BORDER  SEARCHES  INVOLVING 
MERCHANDISE,  MOST  COURTS  HAVE  NOT  EXTENDED  IT  TO  COVER  OUTBOUND 
SEARCHES  INCIDENT  TO  SUSPECTED  CURRENCY  VIOLATIONS- 
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There  are  several  other  important  amendments  proposed  in 
Title  Xll.  One  of  them  would  authorize  the  payment  of  awards  for 
persons  who  provide  information  that  leads  to  a  fine,  civil  penalty, 
or  forfeiture  under  the  currency  reporting  laws.  The  amount  is 

LIMITED  TO  one-fourth  OF  ANY  RECOVERY  AND  MAY  NOT  EXCEED  *150,000. 

While  this  may  seem  to  pe  a  high  maximum  amount,  it  must  be  viewed 
in  light  of  the  huge  amounts  of  currency  typically  involved- 
Furthermore,  it  must  be  remembered  that  informants  on  money 
laundering  operations  take  a  great  personal  risk  in  providing 

information,  AND  THAT  THIS  TYPE  OF  INFORMATION  IS  ESSENTIAL  IF  WE 
ARE  TO  MAKE  FURTHER  INROADS  ON  THESE  ILLICIT  ACTIVITIES,   ANOTHER 
CHANGE  WOULD  ADD  CURRENCY  VIOLATIONS  TO  THE  LIST  OF  RACKETEERING 
ACTIVITIES  UNDER  THE  PaCKETEER-InFLUENCED  AND  CORRUPT  ORGANIZATIONS 

Act,  OR  RICO,  The  result  would  allow  these  offenses  to  serve  as 

THE  predicate  FOR  A  PICO  PROSECUTION,   ThE  FINAL  CHANGE  WOULD  ADD 
CURRENCY  OFFENSES  TO  THE  LIST  OF  CRIMES  FOR  WHICH  A  COURT  ORDER 
AUTHORIZING  ELECTRONIC  SURVEILLANCE  MAY  BE  OBTAINED.   ThIS  AMENDMENT 
RECOGNIZES  THAT  CURRENCY  LAWS  ARE  FREQUENTLY  VIOLATED  BY  PERSONS 
INVOLVED  IN  MAJOR  CRIMES,  BUT  ALSO  THAT  THE  SUBSTANTIVE  NATURE  OF 
THE  UNDERLYING  CRIMINAL  ACTIVITY  IS  FREQUENTLY  UNKNOWN  WHEN  THE 
INVESTIGATION  COMMENCES. 

f^R,  Chairman,  each  of  these  amendments  to  the  laws  governing 

CURRENCY  AND  FOREIGN  TRANSACTIONS  WILL  IMPROVE  THE  TOOLS  OF  OUR 
enforcement  EFFORT  AGAINST  DRUG  TRAFFICKING  AND  ORGANIZED  CRIME  AND 

complement  the  increased  resources  we  are  devoting  to  this  effort, 
Liability  under  the  Federal  Tort  Claims  Act 
Hr.  Chairman,  on  another  issue,  one  that  is  critical  to 
all  Federal  law  enforcement,  the  Treasury  Department  strongly 

SUPPORTS  the  amendments  THAT  TiTLE  XIII  OF  THIS  BILL  WOULD  MAKE 

IN  THE  Federal  Tort  Claims  Act,  I'nder  present  law  as  articulated 

IN  THE  BiVENS  case,  A  FEDERAL  LAW  ENFORCEMENT  OFFICIAL  CAN  BE  HELD 
personally  LIABLE  FOR  CONDUCT  OCCURRING  WITHIN  THE  SCOPE  OF  HIS 

office  or  employment  that  later  turns  out  to  be  a  constitutional 
violation,  even  though  the  official  believed  his  conduct  to  be 
permissible, 

Basically,  these  amendments  would  substitute  the  United  States 
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Government  as  the  defendant  in  a  lawsuit  against  a  law  enforcement 
agent  or  officer  for  a  constitutional  tort  alleged  to  have  been 

committed  by  the  AGENT  OR  OFFICER  ACTING  WITHIN  THE  SCOPE  OF  HIS 
OFFICE  OR  EMPLOYMENT- 

The  THREAT  OF  PERSONAL  LIABILITY  TODAY  HANGS  LIKE  A  DAMOCLES 
SWORD  OVER  THE  HEADS  OF  LAW  ENFORCEMENT  OFFICIALS  AND  HAS  INHIBITED 
THEM  FROM  TAKING  AN  AGGRESSIVE  APPROACH  IN  ENFORCING  THE  LAW-   ThE 
FACT  THAT  THESE  SUITS  OFTEN  TURN  OUT  TO  LACK  MERIT  DOES  NOT  AFFECT 
THE  NEED  FOR  THIS  LEGISLATION;  AS  MUCH  AS  THE  THREAT  OF  LIABILITY, 
IT  IS  THE  THREAT  OF  THE  LAWSUIT  ITSELF.  WITH  ALL  OF  ITS  ATTENDANT 
TIME,  EXPENSE  AND  UNCERTAINTY,  THAT  INHIBITS  PROPER  ENFORCEMENT 
CONDUCT • 

Title  XIII  would  make  the  United  States  liable  for  all  con- 
stitutional TORTS  committed  BY  ITS  EMPLOYEES-   SUCCESSFUL  LITIGANTS 

would  be  compensated  with  minimum  liquidated  damages  of  $1,000  or, 
in  the  case  of  continuing  torts,  $100  per  day,  up  to  $15,000- 
Litigants  would  also  rf  entitled  to  any  actual  damages  that  they 

COULD  establish.   In  THE  LITIGATION,  THE  UNITED  STATES  WOULD  HAVE 

available  to  it  all  of  the  defenses  that  would  have  been  available 
to  the  employee-  thus,  the  liability  of  the  united  states  would 
not  be  a  strict  liability  such  as  would,  for  example,  make  the 
United  States  liable  in  every  case  in  which  evidence  is  suppressed 
on  constitutional  grounds-  rather,  the  government  would  be  liable 
only  if  the  conduct  in  question  were  unreasonable  under  the 
circumstances,  including  applicable  constitutional  mandates - 

Even  with  governmental  liability  for  these  torts,  deterrence 
against  the  commission  of  constitutional  torts  of  the  type  subject 
today  to  pivens  suits  would  remain-  not  only  would  there  be  the 
exposure  of  the  public  proceedings,  but  disciplinary  action  would 
also  be  triggered  under  the  provisions  of  this  bill- 

IN  ALL,  THE  MECHANISM  THAT  TiTLF  XIII  WOULD  PUT  INTO  PLACE 
WOULD  UPHOLD  THE  RIGHTS  OF  LITIGANTS  AND  DETER  UNCONSTITUTIONAL 
CONDUCT-   At  the  SAME  TIME,  IT  WOULD  ENSURE  THAT  LAW  ENFORCEMENT 
OFFICERS  ARE  NOT  UNFAIRLY  AND  UNDULY  INHIBITED  IN  PERFORMING  THEIR 
OFFICIAL  DUTIES- 
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Enforcement  Against  Forged  Fndopsements 
OF  Federal  Securities 

Another  problem  of  concern  to  Treasury  that  this  bill  would 

REMEDY  involves  ENFORCEMENT  AGAINST  FORGED  ENDORSEMENTS  OF  TREASURY 

checks,  bonds,  and  other  Federal  securities-  Title  XIV  would 

INTRODUCE  into  THE  CRIMINAL  CODE  A  NEW  SECTION  MAKING  IT  A  FELONY 
TO  FORGE  AN  ENDORSEMENT  OR  SIGNATURE  ON  ANY  UNITED  STATES  SECURITY 
OR  SECURITIES  HAVING  A  VALUE  IN  EXCESS  OF  $500-   It  WOULD  ALSO 
PROHIBIT  THE  PASSING  OF,  AND  THE  ATTEMPTING  TO  PASS,  SUCH  SECURI- 
TIES WITH  THE  INTENT  TO  DEFRAUD,  AS  WELL  AS  THE  RECEIPT  OF  SUCH 
SECURITIES  WITH  KNOWLEDGE  OF  THEIR  FALSE  CHARACTER-   OFFENSES 
INVOLVING  SECURITIES  OF  *500  OR  LESS  IN  VALUE  WOULD  BE  TREATED  AS 
MISDEMEANORS  UNDER  THE  NEW  SECTION- 

To  SUMMARIZE  BRIEFLY,  THE  PROBLEM  UNDER  PRESENT  LAW  IS  THAT 

these  crimes  must  be  prosecuted  under  section  4^5  of  the  code ,  a 
general  provision  that  does  not  specifically  cover  government 
securities  and  does  not  apply  to  endorsements-  there  are  gaps  in 
the  coverage  of  this  section;  for  example,  it  is  possible  for  a 
thief  to  steal  a  treasury  check  endorsed  by  a  payee,  endorse  his 
own  name,  and  obtain  the  proceeds,  without  violating  section  i^f- 
This  new  legislation,  by  allowing  for  prosecution  of  forged 
endorsements  and  signatures  under  one  section,  would  correct 

these  deficiencies  AND  GREATLY  ASSIST  THE  SECRET  SERVICE,  WHICH 

under  present  law  has  the  responsibility  for  enforcement  against 

these  offenses - 

Enforcement  Against  Rank  Bribery, 
Bank  Fraud,  and  Receipt  of  Stolen  Rank  Property 

Finally,  this  bill  would  remedy  certain  deficiencies  in  the 

criminal  code  that  pertain  to  crimes  involving  banks-  Treasury 

HAS  particular  INTEREST  IN  CORRECTING  THESE  DEFICIENCIES  BECAUSE 
OF  ITS  RESPONSIBILITIES  FOR  THE  REGULATION  OF  BANKING,  EXERCISED 

BY  THE  Comptroller  of  the  Currency-  One  problem  is  that  it  is 

OFTEN  DIFFICULT  TO  PROSECUTE  BANK  FRAUD  BECAUSE  CURRENT  STATUTORY 
provisions  DO  NOT  DIRECTLY  APPLY  TO  THIS  OFFENSE-   IN  MOST  CASES, 

THE  Government  must  resort  to  the  prohibitions  against  embezzlement 

AND  misapplication  OF  FUNDS,  OR  THOSE  APPLYING  TO  FALSE  STATEMENTS 
AND  FALSE  LOAN  APPLICATIONS- 


85 


A  RECURRING  SITUATION  THAT  HAS  POSED  PROBLEMS  IS  THE  LOANING 
OF  MONEY  BY  BANK  OFFICIALS  TO  A  THIRD  PARTY,  WITH  THE  INTENT  THAT 
THE  PROCEEDS  OF  THE  LOAN  WILL  BE  TURNED  OVER  TO  THE  BANKING 
OFFICIAL  FOR  HIS  OWN  USE-   SOME  COURTS  HAVE  HELD  THAT  HIS  CONDUCT 
DOES  NOT  CONSTITUTE  MISAPPLICATION  UNLESS  THE  DEBTOR  WAS  FICTITIOUS, 
FINANCIALLY  IRRESPONSIBLE,  OR  WAS  ASSURED  BY  THE  BANK  OFFICIAL  THAT 
HE  WOULD  NOT  BE  LOOKED  TO  FOR  REPAYMENT-   WiTH  RESPECT  TO  USE  OF 
THE  FALSE  STATEMENT  STATUTES,  COURTS  HAVE  OCCASIONALLY  HFLD  THAT 
OFFICERS  MAKING  SUCH  LOANS  FOR  THEIR  OWN  BENEFIT  AND  CONCEALING 
THEIR  EXISTENCE  FROM  BANK  DIRECTORS,  DOES  NOT  CONSTITUTE  A  FALSE 
STATEMENT  ON  THE  BOOKS  AND  RECORDS  OF  THE  BANK- 

In  addition  TO  DEFINING  A  SPECIFIC  OFFENSE  FOR  DEFRAUDING  ANY 
FINANCIAL  INSTITUTION  THAT  IS  FEDERALLY  CHARTERED  OR  INSURED,  THIS 
BILL  ALSO  UPDATES  AND  REVISES  THE  CODE  PROVISIONS  ON  BANK  BRIBERY- 
ThE  present  statute  is  UNDULY  COMPLEX  AND  FAILS  TO  COVER  CERTAIN 
FINANCIAL  INSTITUTIONS,  SUCH  AS  FEDERALLY- INSURED  CREDIT  UNIONS 
AND  MEMBER  BANKS  OF  THE  FEDERAL  HOME  LOAN  RANK  SYSTEM-   ThE  NEW 
PROVISION  WOULD  PROHIBIT  ANY  BANK  OFFICER,  EMPLOYEE,  OR  AGENT 
FROM  RECEIVING  ANYTHING  OF  VALUE  FROM  ANY  PERSON,  OTHER  THAN  HIS 
FINANCIAL  INSTITUTION,  IN  CONNECTION  WITH  ANY  TRANSACTION  OF  THAT 
INSTITUTION.   The  PENALTY  IS  INCREASED  FROM  ONF  YEAR  TO  FIVE  YEARS' 
IMPRISONMENT,  AND  THE  MAXIMUM  FINE  IS  INCREASED  FROM  $F,00n  TO 
THREE  TIMES  THE  AMOUNT  OF  THE  BRIBE- 

WlTH  REGARD  TO  RECEIPT  OF  STOLEN  BANK  PROPERTY,  THIS  BILL 
CORRECTS  A  PROBLEM  THAT  HAS  MADE  PROSECUTIONS  OF  THIS  TYPE 
UNNECESSARILY  DIFFICULT-   UNDER  THE  NEW  PROVISION,  THE  ROVERNMENT 
MUST  PROVE  THAT  THE  DEFENDANT  KNEW  THE  PROPERTY  RECEIVED  WAS  STOLEN, 
BUT  NEED  NOT  SHOW  KNOWLEDGE  THAT  THE  PROPERTY  WAS  STOLEN  FROM  A 
BANK- 

In  general,  these  sections  of  the  bill  provide  a  STATUTORY 

basis  to  strengthen  the  prosecution  of  illegal  activities  involving 
Federally-supervised  financial  institutions-  We  believe  these 
reforms  are  necessary  to  ensure  the  continued  integrity  of  thf 
Federal  banking  system- 

Mr.  Chairman,  again,  I  appreciate  the  opportunity  to  appear 
before  you  and  members  of  this  Committee  to  express  Treasury's 
strong  support  for  passage  of  the  Comprehensive  Crime  Control  Act 
of  1983-   It  is  a  legislative  package  that  will  strengthen  Treasury 
law  enforcement  as  it  provides  long-nefded  remedies  for  federal 
law  enforcement  in  general- 
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Senator  Biden.  I  do  not  want  to  keep  you  fellows  too  far  beyond 
your  lunch.  I  have  many  questions,  but  I  will  not  take  advantage  of 
the  fact  that  I  am  presiding.  I  will  ask  for  unanimous  consent,  and 
then  grant  it,  so  that  the  series  of  questions,  about  20  or  so  that  I 
have  on  the  Torts  Claims  Act,  forfeiture  and  other  provisions,  may 
be  submitted  for  the  record.  I  would  then  ask  that  you  respond. 

[The  following  was  received  for  the  record:] 
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Responses  to  Senator  Biden's  Questions  regarding  Tort  Claijms  Amendments; 
Question  No.  1.  "Tort  Claims  actions  act  against  federal 
employees  for  violations  of  constitutional  rights  have  clearly 
served  as  a  deterrent  to  such  activities.  However,  neither 
federal  employees  or  victims  are  served  by  the  present  system. 
If  financial  liability  is  removed,  how  will  individual  federal 
employees  be  deterred  from  such  activities?" 

Answer.   The  record  developed  during  consideration  of 
this  legislation  demonstrates  that  incidents  of  willful  rights 
violations  are  extremely  rare.   Therefore  it  has  been  generally 
accepted  that  the  deterrence  being  experienced  is  primarily 
deterrence  of  proper  and  needed  governmental  action.   Section 
1305(c)  of  the  bill  provides  that  the  Attorney  General  shall 
forward  correspondence  to  the  head  of  an  employee's  department 
or  agency  for  investigation  or  disciplinary  action  when  the 
actions  of  the  employee  result  in  a  judgment  against  the 
United  States  or- a  settlement  paid  by  the  United  States. 
Through  this  measure  serious  agency  disciplinary  action  may 
be  initiated  against  a  transgressing  federal  employee.   This 
sanction  should  not  be  minimized.   It  can  result  in  penalties 
ranging  from  reprimand  to  demotion  to  permanent  loss  of 
one's  chosen  livelihood.   The  multitude  of  other  sanctions 
available  are  as  follows:   The  proposal  contains  no  immunity 
from  prosecution  for  a  violation  of  federal  criminal  laws, 
particularly  those  concerning  civil  rights.   In  addition 
to  formal  agency  disciplinary  action,  performance  appraisals 
and  scrutiny  by  agency  Inspectors  General  serve  as  deterrents. 
Congressional  oversight  and  the  public  media  also  act  as 
restraints.   Court  challenges  seeking  injunctive  relief  are 
an  additional  check..   Finally,  the  fact  that  an  employee  is 
relieved  of  personal  financial  liability  does  not  mean  that 
his  conduct  is  not  brought  into  serious  question  by  trial 
proceedings  brought  in  a  case  against  the  United  States  as  a 
result  of  his  alleged  wrongdoing.   He  will  still  be  the 
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subject  of  a  lawsuit  and,  particularly  if  qualified  immunity 
remains  an  issue,  his  conduct  will  be  the  subject  of  serious 
public  and  governmental  scrutiny  in  the  objective  forum  of 
a  federal  district  court.   While  some  observers  have  ignored 
or  discounted  this  factor,  an  employee's  interest  in  his 
professional  reputation  and  personal  pride  is  a  major  motivat- 
ing factor  with  respect  to  official  conduct.   Thus,  sanctions 
remaining  and  supplemented  by  chapter  XIII  of  S.  829  amply 
deter  official  misconduct  in  the  place  of  what  is  now  a 
futile  damages  remedy. 

Question  No.  2.   "The  House  bill  proposed  a  jury  trial 
against  the  government  with  additional  damages  of  up  to 
$100,000  'if  the  conduct  giving  rise  to  the  tort  claim  was 
undertaken  with  the  malicious  intention  to  cause  a  deprivation 
o£  constitutional  rights  or  with  reckless  disregard  for  the 
plaintiff's  constitutional  rights.'   Doesn't  this  meet  the 
goals  of  the  legislation  by  compensating  victims  and  encourage 
the  government  to  supervise  employees  and  discipline  employees 
who  violate  constitutional  rights?" 

Answer.   It  should  first  be  noted  that  the  phrase  "reckless 
disregard"  has  been  stricken  from  the  House  bill  by  amendment. 
Legislation  of  this  nature  seeks  to  achieve  a  balance  between 
the  compensatory  interests  of  claimants  and  public  resources. 
Moreover,  the  object  of  tort  law  is  to  attempt  to  compensate 
victims  for  losses  they  have  suffered.   With  those  concepts 
in  mind,  an  additional  award  such  as  that  contained  in  the 
House  bill,  which  bears  no  relationship  to  compensation  for 
injury,  seems  illogical  and  unfair  to  the  citizenry  as  a 
whole.   The  possibility  of  an  unfair  windfall  for  the  plaintiff 
exists  that  has  no  reasonable  relationship  to  any  damage 
suffered.   Such  a  provision  will  encourage  many  plaintiffs 
who  have  suffered  virtually  no  injury  to  take  the  chance  in 
lottery  fashion  on  winning  the  bonus  award  by  alleging  malice. 
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Thus,  it  is  submitted  that  such  a  provision  is  neither  appropri- 
ate nor  in  the  public  interest. 

Question  No.  3.   "In  the  past,  enactment  of  Tort  Claims 
Act  Amendments  has  been  prevented  by  opposition  to  the  proposal 
that  the  government  be  allowed  to  invoke  the  'good  faith'  defense 
available  to  its  employees  when  sued  as  individuals. 
"What  purpose  will  be  served  by  the  government 
invoking  the  defense  dther  than  reducing  compensa- 
tion to  victims  whose  rights  have  been  violated? 
Won't  the  immunity  reduce  the  level  of  super- 
vision of  employees? 

Isn't  it  likely  that  extending  the  immunity  to 
the  government  will  complice  litigation,  contrary  to 
the  purpose  of  the  admendment  by  requiring  employees 
to  prove  their  good  faith?" 

Answer.  It  is  extremely  important  to  understand  at  the 
outset  that  the  issue  of  qualified  immunity  no  longer  is  one 
of  good  faith.   On  June  24,  1982,  the  Supreme  Court  in  the 

case  of  Harlow  v.  Butterfield, U.S.  ;  50  U.S.L.W.  4815 

eliminated  good  faith  from  the  test  of  qualified  immunity. 
What  remains  is  an  inquiry  into  whether  the  conduct  of  the 
employee  was  objectively  reasonable.   Thus,  the  issue  in  the 
debate  over  the  qualified  immunity  defense  is  whether  the 
government  should  be  entitled  to  show  that  what  its  employee 
did  was  reasonable  under  all  of  the  circumstances.   This  of 
course,  is  the  same  concept  through  which  any  employer  is 
entitled  to  defend  the  actions  of  an  employee  under  the 
doctrine  of  respondeat  superior.   Were  the  defense  to  be 
waived,  the  government  would  face  strict  liability  in  an 
era  of  frequently  vague  and  constantly  shifting  law,  "whara 
monumental  decisions  applied  retroactively  could  subject  the 
government  to  massive  liability  to  tens  of  thousands  of 
persons  for  actions  thought  to  be  perfectly  appropriate  when 
taken,  and  where  complex  legal  doctrines  can  be  tranalat«4 
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into  day-to-day  operating  instructions  only  with  the  greatest 
dif f iculty--an  absolute  liability  standard  requiring  omniscient 
decisionmaking  would  prove  unworkable."   See,  statement  of 
Loren  A.  Smith  before  the  Subcommittee  on  Administrative 
Practice,  May  26,  1983. 

The  often  glib  response  to  this  argument  is  that  there 
should  always  be  compensation  when  a  right  is  violated.   The 
problem  is  that  both  the  law  and  facts  of  a  given  circumstance 
are  often  terribly  unclear  and  whether  some  right  has  been 
violated  cannot  be  determined  until  a  particular  issue  sifts 
its  way  through  the  courts  years  after  the  fact.   To  quote 
from  recent  testimony  presented  in  the  Senate,  "The  biggest 
misstatement  that  I've  heard  here  today  is  that  a  public 
official  who  is  reasonably  well-versed  on  his  job  knows  what 
the  law  is.   There  is  no  way  anybody  can  know  what  the  law  is 
until  you  finally  count  it  up  in  the  court  of  last  resort — 
where  it  is  a  split  decision,  typically."   Id.   Judge  Jerre 
Williams,  Fifth  Circuit,  United  States  Court  of  Appeals. 


To  put  it  another  way,  were  the  defense  waived,  the 
United  States  would  pay  damages  in  cases  where  courts  determined 
with  20-20  hindsight  that  violations  had  occurred  in  a  difficult 
factual  or  procedural  setting  even  though  the  conduct  or  the 
process  at  the  time  was  properly  motivated  and  eminently 
reasonable . 

In  addition,  it  is  waiver  of  the  defense  rather  than 
preservation  of  it  that. will  reduce  the  level  of  proper 
supervision  of  employees.   Agencies  and  agents  would  hesitate 
to  act  for  fear  of  damages  claims  which  would  reflect  adversely 
upon  them  because  they  would  be  prevented  from  defending 
their  conduct  as  reasonable  in  court.   A  witness  before  the 
Senate  testified  that  the  interest  of  deterrence  of  official 
misconduct  requires  preservation  of  the  qualified  immunity 
defense.   This  is  so  because,  in  a  strict  liability  situation, 
the  actions  of  the  reasonable  employee  will  be  found  just  as 
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culpable  as  the  actions  of  the  employee  who  acted  unreasonably. 
Thus,  there  will  be  no  standard  toward  which  an  employee  can 
strive  to  avoid  a  successful  attack  on  his  or  her  reputation 
as  a  public  servant. 

Finally,  elimination  of  the  defense  would  seriously 
detract  from  the  ability  of  the  courts  to  fully  consider 
allegations  of  official  misconduct.   It  is  very  much  in  the 
public  interest  to  have  a  full  ventilation  in  an  objective 
public  forum  of  such  allegations.   If  the  issue  of  the  reason- 
ableness of  the  conduct  of  the  federal  employee  is  declared 
irrelevant  by  eliminating  the  defense,  all  pertinent  facts 
which  impact  on  this  basic  tort  concept  of  reasonableness 
may  be  declared  irrelevajit.   The  effect  would  be  that  the 
public  and  the  Congress  would  never  learn  the  true  merits  of 
the  case  and  that  the  people  of  the  United  States  would  be 
subjected  to  judgment  without  a  full  hearing.   While  pre- 
servation of  the  defense  may  be  viewed  as  a  complicating 
factor  in  litigation,  that  consideration  is  outweighed  by 
the  interest  of  ventilating  the  merits  of  the  contoversies 
that  will  surface.   Moreover,  it  is  clearly  not  in  the  interest 
of  the  United  States  to  streamline  cases  to  the  point  where  the 
United  States  cannot  defend  itself  and  is  reduced  to  the 
position  of  simply  paying  claims.   Finally,  it  must  not  be 
overlooked  that  passage  of  the  current  proposal  intact  will 
enable  the  United  States  to  settle  cases  for  the  first  time 
which  are  premised  upon  a  theory  of  constitutional  rights. 
As  a  result,  a  case  turning  on  the  issue  of  qualified  immunity 
can  be  settled  when  there  is  litigative  risk  to  both  sides. 
Thus,  the  difficult  cases  will  be  disposed  of  much  more  quickly. 
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RESPONSES  TO  SENTENCING  QUESTIONS  OF  SENATOR  BIDEN 

Question  1 

Both  the  bipartisan  Crime  bill,  as  it  passed  the  Senate  on 
September  30,  1982,  and  S.  829,  the  Administration's  bill, 
provide  for  the  creation  of  a  Sentencing  Commission  as  an 
independent  body  in  the  judicial  Branch.   Both  bills  provide  that 
the  President,  after  consultation  with  representatives  consisting 
of  judges,  prosecuting  and  defense  attorneys,  law  enforcement 
officials,  senior  citizens,  victims  of  crime,  and  others 
interested  in  the  criminal  justice  system,  appoint  this 
seven-member  commission.   Do  you  believe  that  judges  should  have 
representation  on  this  commission?   Should  any  sentencing  bill 
specify  that  a  certain  number  of  judges  should  be  chosen  to  sit 
on  the  Sentencing  Commission? 

Answer  to  Question  1 

It  is  important  that  judges  with  federal  sentencing 
experience  participate  in  the  development  of  the  sentencing 
guidelines.   This  participation  should  include  both  membership  of 
current  or  past  federal  judges  on  the  commission  and  active 
participation  by  members  of  the  federal  judiciary,  acting  alone 
or  through  the  Judicial  Conference,  in  the  development  of  the 
guidslines.   Participation  of  judges  is  especially  important  in 
•■■arln9  that  the  sentencing  guidelines  provide  enough  detail  to 
tak*  into  account  commonly  occurring  factors  that  should  affect 
the  sentencing  decision,  while  they  avoid  such  complexity  that 
judges  will  have  difficulty  in  applying  them.   In  addition,  a 
number  of  past  and  current  federal  judges  have  been  very  active 
in  the  sentencing  reform  movement,  and  their  participation  in  the 
guidelines  development  process  should  be  encouraged.   Finally,  it 
is  important  that  the  Federal  judiciary  feel  a  commitment  to 
making  the  guidelines  process  work  well.   This  goal  can,  we 
believe,  be  far  more  readily  achieved  with  membership  of  Federal 
Oommission  than  without  it.   Whether  ths 


93 


legislation  should  specify  that  federal  judges  should  be  on  th« 
Commission,  and,  if  so,  whether  the  legislation  should  state  a 
specific  number  of  federal  judges,  are  questions  on  which  the 
Department  of  Justice  defers  to  the  judgment  of  the  Committee  on 
the  Judiciary. 

Question  2 

Instead  of  establishing  a  Sentencing  Commission  to  develop 
guidelines  for  sentencing,  would  it  be  preferable  to  authorize 
the  Judicial  Conference  of  the  United  States  to  perform  this 
task? 

Answer  to  Question  2 

The  Department  of  Justice  strongly  recommends  that  the 
sentencing  guidelines  be  promulgated  by  a  Sentencing  Ccamission 
in  the  Judicial  Branch,  rather  than  by  the  Judicial  Conference  of 
the  United  States,  for  a  number  of  reasons.   First,  a  Sentencing 
Commission,  with  members  appointed  by  the  President  with  advice 
and  consent  of  the  Senate,  will  be  far  more  visible  than  a 
committee  of  the  Judicial  Conference  might  be.   This  visibility 
is  important  to  assure  public  awareness  and  understanding  of  the 
sentencing  guidelines  process.   Second,  promulgation  of  the 
sentencing  guidelines  by  the  Judicial  Conference  would  probably 
be  more  time-consuming  than  promulgation  of  the  guidelines  by  a 
Sentencing  Commission.   The  Judicial  Conference  meets  only  twice 
a  year,  so  that  if  it  had  any  difficulties  with  guidelines 
suggested  by  its  committee,  there  would  be  substantial  delay  in 
resolving  them.   In  addition,  the  fact  that  the  sentencing 
guidelines  would  be  suggested  by  a  committee  of  the  Judicial 
Conference  and  then  promulgated  by  the  Judicial  Conference  would, 
in  and  of  itself,  add  an  additional  layer  to  the  sentencing 
guidelines  development  process.   This  is  not  to  say  that,  as 
noted  in  the  response  to  question  1 ,  it  is  not  important  that  the 
Judicial  Conference  play  a  very  active  role  in  the  guidelines 
proanilgation  process.   Third,  the  Judicial  ConferwMl 
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anticipates  that  the  members  of  the  guidelines  drafting  agency 
would  be  part-time,  while  the  Sentencing  Commission  proposal 
recommends  that  the  members  be  full-time.   The  Department  thinks 
that,  at  least  during  the  drafting  of  the  initial  set  of 
guidelines  and  the  first  few  years  of  experience  under  the  new 
guidelines  system,  it  is  very  important  that  the  drafting  agency 
have  members  who  are  able  to  devote  all  their  professional 
energies  to  issues  of  federal  sentencing  policy.   Fourth,  the 
Sentencing  Commission  legislation  contemplates  a  special  staff 
assigned  to  the  Sentencing  Commission  while  the  Judicial 
Conference  proposal  appears  to  contemplate  that  the  staff  for  the 
guidelines  effort  be  drawn  from  the  staffs  of  the  Administrative 
Office  of  the  United  States  and  the  Federal  Judicial  Center.   Any 
guidelines  drafting  agency  would  be  expected,  of  course,  to  draw 
upon  the  expertise  and  background  of  these  staffs,  particularly 
in  the  data  collection,  research,  and  training  areas.   We  do 
think,  however,  that  there  should  be  provision  for  a  staff  that 
can  work  full-time  on  sentencing  matters  without  the  necessity  of 
juggling  other  responsibilities. 

Question  3 

Parole  has  been  referred  to  as  a  "safety  valve"  of  the 
criminal  justice  system,  yet  it  would  be  eliminated  in  the 
sentencing  title  of  the  Administration  bill.   The  bipartisan  bill 
of  last  Congress  authorized  a  defendant  or  the  Bureau  of  Prisons 
to  motion  for  reduction  of  a  long  sentence  after  six  years  and  at 
the  end  of  the  guideline  years.   Do  you  agree  this  safety  net  is 
necessary  if  parole  is  abolished?  What  would  replace  such  a 
"safety  valve"  if  parole  were  abolished? 
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Answer  to  Question  3 

It  is  not  necessary  to  retain  the  "safety  valve"  described 
in  the  question  if  parole  is  abolished.   Under  current  law, 
parole  serves  as  a  rudimentary,  one-way  safety  valve  in  a  system 
that  provides  no  standards  whatsoever  for  sentencing  judges  in 
determining  the  appropriate  sentences.   Parole  serves  the 
necessary  function  of  evening  out  widely  disparate  sentences  that 
vary  according  to  factors  other  than  offense  and  offender 
characteristics  that  should  affect  the  sentence.   This  function 
of  the  Parole  Coiranission  is  totally  unnecessary  in  the  sentencing 
guidelines  system.   If  there  is  a  long  sentence  under  the 
proposed  system,  it  would  result  from  the  fact  that  the  offense 
and  offender  characteristics  in  the  particular  case  warranted  a 
high  sentence  and  not  because  a  high  sentence  had  been  imposed 
that  is  not  justified  by  the  facts  of  the  case  —  and  such  a 
sentence  above  the  guidelines  range  would  be  subject  to  appellate 
review  in  any  event. 

The  bill  provides  several  protections  against  unjustifiably 
long  sentences.   First,  a  defendant  who  is  sentenced  above  the 
guidelines  range  that  applies  to  his  case  may  appeal  th^t 
sentence  on  the  ground  that  it  is  unreasonable.   Second,  while  S. 
829  does  not  contain  a  provision  for  extra  review  of  sentences 
that  exceed  six  years,  it  does  provide  for  modification  of  a 
prison  term  in  two  specific  instances.   The  court  may  reduce  any 
term  of  imprisonment  —  not  just  an  unusually  long  one  —  if, 
upon  motion  of  the  Director  of  the  Bureau  of  Prisons,  it  finds 
that  there  are  extraordinary  and  compelling  reasons  to  do  so. 
This  provision  was  included  to  cover  situations,  such  as  terminal 
illness  of  a  prisoner,  that  may  justify  the  reduction  of  a 
sentence  because  of  a  change  in  the  circumstances  that  originally 
justified  imposition  of  a  particular  sentence.   In  addition,  if 
the  Sentencing  Commission  amends  the  sentencing  guidelines 
applicable  to  a  particular  offense  and  in  the  course  of  doing  so 
lowers  the  terms  of  imprisonment  that  apply  for  the  offense,  it 
may  recommend  that  prisoners  already  sentenced  under  the  old 
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guidelines  be  given  the  benefit  of  the  sentence  reduction.   Thus, 
for  example,  if  there  were  a  substantial  change  in  the  community 
view  of  the  seriousness  of  an  offense,  such  that  the  Sentencing 
Commission  found  that  a  substantial  reduction  was  appropriate,  it 
could  also  recommend  making  that  reduction  applicable  even  to 
persons  already  incarcerated. 

Because  the  bill  already  provides  one  level  of  appeal  of  a 
sentence,  and  the  two  instances  described  in  which  sentences  may 
be  reduced,  it  is  difficult  to  see  what  other  circumstances  might 
necessitate  the  inclusion  of  a  "safety  valve".   The  original 
sentence  would  have  been  imposed  for  the  purpose  of  incapacita- 
tion, deterrence,  or  punishment,  or  a  combination  of  these, 
purposes  —  purposes  of  sentencing  that  logically  require  a 
determinate  sentence.   Since  the  bill  makes  ample  provision  for 
changing  the  term  of  imprisonment  for  humanitarian  reasons,  it  is 
not  apparent  that  such  a  "safety  valve"  would  be  of  any  real 
value.   It  would,  moreover,  detract  from  the  certainty  and 
determinacy  that  the  new  system  is  designed  to  achieve. 

Question  4 

Some  have  argued  that  the  Parole  Commission  should  be 
retained  along  with  a  Sentencing  Commission.   V7hat  are  your  views 
regarding  retention  of  the  Parole  Commission?  What  is  your 
opinion  of  the  proposal  to  sunset  the  Parole  Commission  5  years 
after  the  bill? 

Answer  to  Question  4 

The  Department  of  Justice  strongly  opposes  the  retention  of 
the  Parole  Commission  except  temporarily  for  purposes  of  setting 
release  dates  for  persons  sentenced  before  the  guidelines  system 
is  in  place.  This  opposition  extends  not  only  to  the  suggestions 
that  the  Parole  Commission  be  retained,  at  least  temporarily,  to 
carry  on  purposes  similar  to  those  under  current  law,  but  also  to 
the  suggestion  of  the  Judicial  Conference  that  the  Parol* 
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Conunission  be  retained  to  set  prison  release  conditions  and 
determine  what  sanctions  should  be  applied  to  a  releasee  who 
violates  them. 

The  Justice  Department  is  especially  opposed  to  the 
suggestion  that  the  Parole  Commission  be  retained,  whether 
temporarily  or  not,  for  purposes  of  evaluating  whether  terms  of 
imprisonment  imposed  under  a  sentencing  guidelines  system  are 
appropriate.   The  sentencing  guidelines  will  have  been  issued 
after  public  comment  and  hearings,  and  after  careful 
congressional  scrutiny.   Once  the  guidelines  are  in  place,  a 
sentencing  judge  will  have  to  impose  sentence  in  accordance  with 
the  guidelines  unless  he  finds  that  a  factor  not  adequately 
considered  in  the  promulgation  of  the  guidelines  should  affect 
the  sentence.   If  he  finds  such  a  factor,  he  must  state  specific 
reasons  for  imposing  sentence  outside  the  guidelines,  and  that 
sentence  will  be  subject  to  appellate  review  on  the  grounds  that 
it  was  unreasonable.   Under  such  a  system,  it  is  difficult  to  see 
what  purpose  would  be  served  by  retaining  the  Parole  Commission 
to  review  terms  of  imprisonment.   We  see  no  justification  for 
review  of  a  sentence  by  an  executive  branch  agency,  acting 
outside  public  scrutiny,  second-guessing  the  guidelines  issued  by 
the  Judicial  Branch  after  congressional  scrutiny  or  a  sentence 
outside  the  guidelines  that  was  already  subject  to  appellate 
review.   We  believe  that  retention  of  the  Parole  Commission  in 
such  a  system  could  be  extremely  detrimental  to  the  success  of 
the  guidelines  system.   The  Sentencing  Commission  would  not  know 
whether  to  attempt  to  set  terms  of  imprisonment  according  to  the 
length  of  time  it  found  a  prisoner  should  actually  serve  or 
whether  it  should  recommend  terms  of  imprisonment  that  assumed 
that  most  prisoners  would  be  released  on  their  parole  eligibility 
dates.   In  addition,  there  is  a  substantial  danger  that  the 
Sentencing  Commission  would  create  one  set  of  guidelines 
following  its  views  of  the  purposes  of  sentencing  while  the 
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Parole  Conunission  developed  a  different  set  of  guidelines  based 
on  different  views.   Once  the  guidelines  were  in  place,  much  of 
the  current  confusion  as  to  the  role  of  the  judiciary  versus  the 
role  of  the  Parole  Conunission  in  setting  terms  of  imprisonment 
would  continue  under  such  an  approach.   Moreover,  there  would  be 
some  danger  that  sentencing  judges  would  be  reluctant  to  change 
their  sentencing  practices  in  order  to  impose  terms  of 
imprisonment  that  reflected  the  actual  terms  to  be  served  rather 
than  artificially  inflating  the  sentences,  as  occurs  today,  in 
order  to  anticipate  the  actions  of  the  Parole  Commission.   Thus, 
keeping  the  sentencing  guidelines  and  the  parole  system  side  by 
side  could  result  in  substantially  undermining  the  ability  of  the 
sentencing  guidelines  system  to  accomplish  its  purposes. 

The  Department  of  Justice  also  opposes  the  suggestion  of  the 
Judicial  Conference  that  the  Parole  Commission  determine  whether 
a  prisoner  has  earned  good  time  credit  in  prison,  setting  the 
conditions  of  parole  release,  and  determining  the  sanctions  for 
violations  of  release  conditions.   The  Bureau  of  Prisons  today 
determines  whether  prisoners  have  earned  good  time.   We  see  no 
reason  to  change  this,  especially  since  the  Parole  Commission  is 
a  multi-million  dollar  agency  that  is  far  more  cumbersome  than  is 
necessary  to  serve  that  purpose.   Under  S.  668  and  S.  829,  in 
addition,  the  sentencing  judge  determines  the  term  of  supervised 
release  that  will  follow  a  term  of  imprisonment,  if  any,  and  sets 
tlM  conditions  on  that  release.   The  factors  that  go  into  the 
determination  that  a  term  of  supervised  release  will  be  needed, 
and  what  conditions  should  be  imposed  on  that  term,  are  known  at 
the  time  of  sentencing.   There  is  no  reason  to  retain  a  special 
agency  to  set  the  conditions  of  release,  nor  should  the  length  of 
that  term  depend  upon  how  much  good  time  the  defendant  happens  to 
earn.   If  the  term  of  supervised  release  is  entirely  dependent  on 
the  amount  of  good  time  a  prisoner  earns,  the  result  would  often 
be  that  the  person  with  the  worst  behavior  in  prison  would 
receive  the  least  street  supervision  after  his  release  and  the 
person  with  the  best  behavior  would  receive  u   substantial  period 
•f  ■Iwt  aopacvision  even  though  he  probably  would  MOt  ummA   it. 
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S.  668  and  S.  829  contemplate,  instead,  that  the  term  and 
conditions  of  supervised  release  following  a  term  of  imprisonment 
will  be  based  on  the  offense  and  offender  characteristics  known  • 
at  the  time  of  sentencing  and  that  no  special  agency  will  be 
required  to  set  good  time  or  the  conditions  of  release.   If  a 
releasee  violates  the  conditions  of  supervised  release,  the 
conditions  of  that  release  can  be  modified  to  provide  a  higher 
level  of  supervision,  including,  if  appropriate,  a  requirement 
-that  the  defendant  undergo  available  medical,  psychiatric,  or 
psychological  treatment,  including  treatment  for  drug  or  alcohol 
dependency,  and,  if  necessary,  remain  in  a  specified  institution. 
Another  possible  condition  of  supervised  release  that  might  be 
added  if  a  defendant's  violations  warrant  it  would  be  a 
requirement  that  the  defendant  reside  at  a  community  correctional 
facility  for  all  or  part  of  the  remaining  term.   In  a  serious 
case,  the  contempt  powers  of  the  court  could  be  used  to  achieve 
further  incarceration  of  the  defendant.   Of  course,  if  the 
release  violation  is  the  commission  of  a  new  offense,  the  fact 
that  the  defendant  was  on  release  at  the  time  the  offense  was 
charged  would  be  taken  into  account  into  the  setting  of  bail 
conditions,  and  the  defendant  could  be  prosecuted  for  the  new 
offense.   Incidentally,  the  Department  would  not  object  to  an 
amendment  specifically  recognizing  that  the  courts  may  use  their 
contempt  powers  in  the  case  of  a  violation  of  an  order  setting 
forth  the  conditions  of  the  term  of  supervised  release. 

Question  5 

Would  the  movement  toward  determinate  sentencing  be  likely 
to  increase  the  already  burgeoning  prison  population? 

Answer  to  Question  5 

The  creation  of  a  determinate  sentencing  system  in  place  of 
an  indeterminate  one  will  not,  in  itself,  cause  an  increase  in 
the  prison  population.   A  determinate  sentencing  system  simply 
results  in  the  imposition  of  terms  of  imprisonment  that  r«fl«et 
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the  actual  time  to  be  served  rather  than  being  artificially 
inflated  in  order  to  take  into  account  the  functioning  of  the 
parole  system.   Only  if  sentencing  guidelines  promulgated  under  a 
determinate  sentencing  system  included  higher  terms  of 
Impalsonment  than  are  served  today  or  if  there  was  an  increase  in 
the  number  of  persons  prosecuted  for  offenses  for  which  prison 
terms  are  recommended,  would  there  be  an  increase  in  the  prison 
population.   Sentencing  guidelines  could  as  well  recommend  lower 
terms  of  imprisonment  for  some  offenses  than  are  served  today. 
One  of  the  advantages  of  a  sentencing  guidelines  system  with 
determinate  sentencing  is  that  it  is  possible  for  the  criminal 
justice  system  to  determine  precisely  what  impact,  if  any,  a 
change  in  current  sentencing  practices  or  in  the  mix  of  cases 
prosecuted  will  have  on  the  prison  population  and  on  other 
aspects  of  the  criminal  justice  system.  .  Under  today's  system, 
even  if  we  know  how  many  people  will  be  prosecuted  for  a 
particular  offense,  we  have  no  way  of  knowing  with  any  reasonable 
degree  of  certainty  what  impact  sentencing  a  particular 
percentage  of  those  persons  to  prison  will  have  on  the  prison 
population  since  we  do  not  know  how  long  those  prisoners  will 
actually  serve. 

Question  6 

Some  critics  contend  that  permitting  appellate  review  of 
sentences  by  the  Government  in  cases  in  which  a  sentence  is  more 
lenient  than  that  established  by  the  Guidelines  would  constitute 
double  jeopardy.   Could  you  respond  to  this  allegation? 


Answer  to  Question  6 

Government  appeal  of  sentences,  on  behalf  of  the  public,  is 
clearly  constitutional.   The  Supreme  Court  in  United  States  v. 
DiFrancesco,  449  U.S.  117  (1980)  upheld  the  constitutionality  of 
a  provision  in  current  law  that  permits  a  sentence  imposed  under 
the  dangerous  special  offender  provisions  to  be  increased  upon 
appeal  by  the  United  States.   In  doing  so,  the  Court  said: 


101 


The  double  jeopardy  considerations  that 
bar  reprosecution  after  an  acquittal  do  not 
prohibit  review  of  a  sentence.   We  have 
noted... the  basic  design  of  the  double 
jeopardy  provision,  that  is,  as  a  bar  against 
repeated  attempts  to  convict  with  consequent 
subjection  of  the  defendant  to  embarrassment, 
expense,  anxiety,  and  insecurity,  and  the 
possibility  that  he  may  be  found  guilty  even 
though  innocent.   These  considerations, 
however,  have  no  significant  application  to 
the  prosecution's  statutorily  granted  right 
to  review  a  sentence.   This  limited  appeal 
does  not  involve  a  retrial  or  approximate  the 
ordeal  of  a  trial  on  the  basic  issue  of  guilt 
or  innocence.   Under  S  3576,  the  appeal  is  to 
be  taken  promptly  and  is  essentially  on  the 
record  of  the  sentencing  court.   The 
defendant,  of  course,  is  charged  with 
knowledge  of  the  statute  and  its  appeal 
provisions,  and  has  no  expectation  of 
finality  in  his  sentence  until  the  appeal  is 
concluded  or  the  time  to  appeal  has  expired. 
To  be  sure,  the  appeal  may  prolong  the  period 
of  any  anxiety  that  may  exist,  but  it  does  so 
only  for  the  finite  period  provided  by  the 
statute.   The  appeal  is  no  more  of  an  ordeal 
than  any  government  appeal  under  18  U.S.C.  § 
3731  from  the  dismissal  of  an  indictment  or 
information.   The  defendant's  primary  concern 
and  anxiety  obviously  relate  to  the  determi- 
nation of  innocence  or  guilt,  and  that 
already  is  behind  him.   The  defendant  is 
subject  to  no  risk  of  being  harrassed  and 
then  convicted,  although  innocent.   Further- 
more,  a  sentence  is  characteristically 
determined  in  large  part  on  the  basis  of 
information,  such  as  the  presentence  report, 
developed  outside  the  courtroom.   It  is 
purely  a  judicial  determination,  and  much 
that  goes  into  it  is  the  result  of  inquiry 
that  is  non-adversary  in  nature. 

The  appeal  provisions  in  S.  668  and  S.  829  are  similar  to 

the  appeal  provision  discussed  by  the  Supreme  Court  in  this  long 

quotation.   Under  both  statutes,  it  is  clear  that  the  defendant 

has  no  expectation  of  finality  in  the  sentence,  since  in  both 

instances  the  appeal  rights  of  the  government  are  set  forth 

plainly  in  the  statute.   The  appeal  in  both  instances  is  limited, 

and,  in  fact,  under  S.  668  and  S.  829,  since  the  only  sentence 

that  would  be  appealable  would  be  one  outside  sentencing 

guidelines  or  one  that  involved  an  incorrect  application  of  the 

guidelines,  the  appeal  is  even  more  limited  than  it  is  under  the 

dangerous  special  offender  provisions.   In  neither  case  does  the 

limited  appeal  involve  a  re-trial  or  approximate  the  ordeal  of  a 

trial  on  the  basic  issue  of  guilt  or  innocence,  and  the  appeal 

would  be  essentially  on  the  record  of  the  sentencing  court. 
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Those  who  question  whether  there  is  a  double  jeopardy 
problem  with  the  appellate  review  of  sentence  at  the  instigation 
of  the  government  base  their  argument  on  the  Supreme  Court 
decision  in  Bullington  v.  Missouri,  451  U.S.  430  (1981) ,  a  case 
that  involves  the  sentencing  proceeding  under  a  death  penalty 
statute  in  Missouri.   In  that  case,  the  jury,  in  a  proceeding 
separate  from  the  trial  of  the  defendant,  found  that  the 
prosecution  did  not  prove  beyond  a  reasonable  doubt,  as  required 
by  the  statute,  that  there  were  aggravating  factors  in  the  case 
that  had  to  exist  before  the  death  penalty  could  be  imposed.   The 
Supreme  Court  found  that,  because  of  the  special  bifurcated 
procedure,  the  fact  that  the  government  was  charged  with  proving 
aggravating  factors  beyond  a  reasonable  doubt,  and  the  special 
nature  of  a  death  sentence,  that  the  jury  had  in  effect  acquitted 
the  defendant  of  the  aggravating  factors  that  were  necessary  for 
imposition  of  a  death  sentence.   The  court  was  very  careful  to 
distinguish  the  proceedings  from  the  normal  sentencing  hearing 
situation,  and  we  are  satisfied  that  the  case  does  not  cast  any 
doubt  at  all  on  the  constitutionality  of  government  appeal  of 
sentences  in  ordinary  cases. 

Question  7 

S.  829  requires  the  Sentencing  Commission  to  impose  a 
substantial  term  of  imprisonment  for  so  called  "career 
criminals,"  those  who  have  two  or  more  prior  convictions  for 
felonies  committed  on  different  occasions.   Will  such  a  practice 
exacerbate  the  problem  of  overcrowding  in  prisons  and  jails?   Are 
two  convictions  too  few  for  this  purpose?  Would  it  alleviate  the 
problem  if  the  number  of  convictions  were  revised  to  three? 

Answer  to  Question  7 

This  provision,  in  itself,  should  not  have  an  appreciable 
impact  on  the  problem  of  overcrowding  in  prisons  and  jails.   In  a 
recent  study  conducted  for  the  Department  of  Justice  using  almost 
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6,000  federal  cases,  the  prior  record  of  the  defendant,  using  a 
single  period  of  incarceration  of  a  year  or  more  as  the 
criterion,  was  a  strong  predictor,  for  almost  every  felony 
studied,  of  both  the  judge's  decision  to  incarcerate  an  offender 
and  the  length  of  the  period  of  incarceration.   It  was  not  a 
strong  predictor  that  a  judge  would  incarcerate  a  person 
convicted  of  homicide  because  the  offense  is  so  serious  that  most 
offenders  are  incarcerated  whether  they  have  a  record  or  not, 
although  it  was  still  a  strong  predictor  of  the  length  of  a 
prison  term.   For  the  offenses  of  bank  robbery,  drug  trafficking, 
forgery,  bank  embezzlement,  false  claims,  mail  fraud,  and  a 
random  selection  of  other  offenses,  the  existence  of  a  criminal 
history  was  a  strong  predictor  of  a  decision  to  incarcerate,  and 
for  those  offenses  plus  homicide  and  tax  fraud,  it  was  a  strong 
predictor  of  the  length  of  the  term  of  imprisonment.   See  INSLAW, 
Inc.,  and  Yankelovich,  Skelly,  and  White,  Inc.,  Federal 
Sentencing;  Toward  a  More  Explicit  Policy  of  Criminal  Sanctions, 
pp.  11-34  to  11-35  (1981) .   Since  the  rate  of  incarceration  of  a 
person  convicted  of  a  felony  who  has  previously  been  incarcerated 
for  only  one  felony  is  already  quite  high,  it  does  not  appear 
that  the  provision  in  the  bill  will  have  much  impact  on  that 
rate.   Instead,  the  sentencing  guidelines  system  should  result  in 
a  more  rational  pattern  than  exists  today  in  determining  the 
amount  of  time  that  a  defendant  is  to  be  imprisoned  in  light  of 
his  criminal  record. 
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Responses  to  Organized  Crime  and  Task  Force  Questions 

1.  Direct  funding  in  FY  84  for  the  Treasury  Drug  Task  Force 
agencies. 

Funding  requested  for  FY  1984  by  the  Administration  for  the  Task 
Force  initiative  provides  for  full-year  funding  for  the  program.   In 
FY  1984,  the  Administration  is  requesting  funds  in  the  OCDE  appro- 
priation totalling  1,130  staff  and  $105,949,000  to  reimburse 
components  of  the  Department  of  Justice  for  participation  in  Drug 
Task  Force  activities.   Funds  totalling  500  positions  and 
$32,867,000  to  provide  for  Department  of  the  Treasury  participation 
in  the  Drug  Task  Forces  are  requested  as  direct  appropriations  to 
the  agencies  involved — the  Internal  Revenue  Service,  the  U.  S. 
Customs  Service,  and  the  Bureau  of  Alcohol,  Tobacco  and  .Firearms. 

Further,  the  Task  Force  management  structure  for  each  of  the  12 
Task  Force  regions  and  the  districts  within  each  region  is  in  place 
and  functioning.   By  September  1,  1983,  the  Task  Forces  will  be 
totally  staffed  by  the  prosecutors,  agents  and  support  personnel 
proposed  in  the  FY  83  budget. 

With  the  management  and  operational  structures  in  place,  the 
Attorney  General  will  continue  to  have  full  responsibility  for  the 
Organized  Crime  Drug  Enforcement  effort  and  determine  the  level  of 
participation  required  from  the  Department  of  the  Treasury.   The 
Drug  Task  Force  effort  to  date  has  been  marked  by  the  utmost  degree 
of  cooperation  among  the  participating  agencies.   Because  of  this 
shared  commitment  to  the  success  of  the  program,  the  participation 
levels  established  by  the  Attorney  General  for  Treasury  enforcement 
operations  could  be  funded  from  the  Treasury  appropriation  (once  the 
Task  Forces  have  been  established). 

2.  How  many  cabinet  councils,  legal  policy  committees,  working 
groups,  etc.,  are  you  on  that  have  been  set  up  by  this 
Administration  to  "direct"  the  federal  effort  against  drug  abuse 
and  organized  crime? 

The  purpose -of  these  councils,  committees,  groups,  etc.,  is  to 
provide  mechanisms  for  senior  officials  of  the  Administration  to 
improve  the  coordination  and  efficiency  of  federal  law  enforcement 
efforts,  with  particular  emphasis  on  drug-related  crime.   For 
example,  this  has  been  accomplished  through  the  establishment  of  the 
Cabinet  Council  on  Legal  Policy,  which  is  chaired  by  the  Attorney 
General  and  whose  membership  includes  all  Cabinet  officers  with 
responsibility  for  narcotics  law  enforcement.   Working  through  the 
Cabinet  Council,  the  White  House  Office  on  Drug  Policy  is  an  inte- 
gral part  of  the  process  by  which  a  comprehensive  and  coordinated 
narcotics  enforcement  policy  is  carried  out. 

3.  Which  of  these  groups  has  the  ultimate  authority  to  direct 
federal  drug  control  efforts? 

There  is  no  single  group  or  agency  that  has  the  ultimate 
authority  to  direct  federal  drug  control  efforts.   The  drug 
problem  facing  America  today  cannot  be  address  by  a  single  agency 
or  prograa  ranging  from  education  to  prosecution.   Therefore,  this 
Administration's  drug  control  efforts  covers  a  broad  range  of 
Initiatives  and  involves  a  number  of  diverse  agencies  and 
department,  requiring  coordination  at  the  cabinet  and  senior 
official  levels. 

4.  To  what  extent  are  the  Organized  Crime  and  Drug  Enforcement  Task 
Forces  modeled  after  the  South  Florida  Task  Force,  and  how  are  the 
two  different? 

The  12  Organized  Crime  Drug  Enforcement  Task  Forces  evolved  from 
tha  South  Florida  experience.   As  in  the  South  Florida  effort,  the 
12  Crug  Taak  Forces  are  designed  to  have  specifically  dedicated 
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attorneys,  agents  and  support  staff  available  to  invettigate  and 
prosecute  maior  drug  traffickers  and  drug  trafficking  organizations. 
The  12  Drug  Task  Forces  are  different  in  two  principal  ways:   first, 
the  12  Drug  Task  Forces  add  new  resources  to  the  federal  drug 
enforcement  effort;  and  second,  the  primary  enforcement  techniques 
will  be  long  term,  complex  investigations  rather  than  interdiction. 


NNBIS  is  designed 
agencies  with  existing 
interdiction  of  sea-bo 
narcotics.  As  a  resul 
duties  of  the  regional 
Department  of  Justice, 
activity  originating  o 
United  States,  and  wil 
and  arrests  of  persons 


to  coordinate  the  work  of  those  federal 

responsibilities  and  capabilities  for 
rne,  air-borne  and  cross-border  importation  of 
t,  NNBIS  will  complement  but  not  replicate  the 
Drug  Enforcement  Task  Forces  operated  by  the 
NNBIS  will  monitor  suspected  smuggling 
utside  national  borders  and  destine  for  the 
1  coordinate  agencies'  seizure  of  contraband 
involved  in  illegal  drug  importation. 


5.  Is  there  an  Organized  Crime  and  Drug  Enforcement-type  Task  Force 
planned  for  Florida?  Will  additional  funding  be  required? 

The  Department  of  Justice  is  seeking  operatinq  funds  and 
additional  positions  of  a  Florida  Task  Force  in  FY  1985.   In  the 
interim,  9  attorneys  have  been  allocated  to  Florida  to  support  the 
already  increased  enforcement  and  prosecution  demands  being 
generated  in  the  state.   Further,  the  three  Florida  U.  8.  Attorneys 
are  included  in  the  planning  and  coordination  efforts  of  the  12  Drug 
Task  Force. 

6.  How  do  these  two  types  of  Task  Forces  relate  to  the  new  National 
Narcotics  Border  Interdiction  System  (NNBIS)  Task  Force  that  have 
been  recently  announced? 

The  South  Florida  Task  Force,  on  June  17,  1983,  became  one  of 
the  six  regional  centers  of  the  National  Narcotics  Border 
Interdiction  System.   As  stated,  NNBIS  is  designed  to  coordinate  the 
work  of  those  federal  agencies  with  existing  responsibilities  and 
capabilities  for  interdiction  of  sea-borne,  air-borne  and 
cross-border  importation  of  narcotics;  and  will  complement  but  not 
raplicat*  th«  duties  of  the  regional  Drug  Enforceitent  Task  Forces 
operated  by  the  Department  of  Justice. 


7.   What  are  the  numbers  of  staff  from  each  agency? 


Support 

Professiona 

1 

Professional 

Professional 

Positions 

Positions 

As 

Positions 

Positions 

Allocated 
.  77 

Allocated 

Of: 
6/17 

Filled 

Backfilled 

FBI 

334 

326 

228 

DEA 

63« 

274 

6/17 

274 

167 

IRS 

35** 

185 

6/3 

84 

86 

Customs 

58t 

142 

6/3 

70 

42 

ATF 

8 

72tt 

6/3 

22 

5 

OSNS 

0 

12 

6/3 

12 

12 

Agency 

Subtotals: 

241 

1,019 

788 

540 

AUSAs 

146 

200 

67 

60 

Totals: 

T- 

387 

1,219 

855 

600 

•  DEA  has  allocated  only  34  of  its  63  support  positions  across  the 
country,  leaving  29  remaining  positions  yets  to  distribute. 

**  L-^L.^^^^   ^^   support  positions  have  been  assigned  to  tha 
**■"    ry  Financial  Law  Enforcement  Center,  WashlMtm.  0.  C. 


25-694  0-84-8 


106 


t  Customs  has  distributed  only  25  of  its  58  support  positions 
across  the  country,  and  has  assigned  33  of  those  58  positions 
to  the  Treasury  Financial  Law  Enforcement  Center  in  Washington. 

tt  ATF  has  distributed  only  54  of  its  72  aqent  positions  across  the 
country,  and  has  retained  a  pool  of  18  agents  for  use  in  any 
district  on  a  work-year  basis  as  need  arise. 

8.  Are  all  positions  authorized  in  Fiscal  Year  1983  actually  to  be 
filled  this  fiscal  year?   If  not,  why  not? 

Yes,  all  positions  will  be  filled  and  the  12  Drug  Task  Forces 
fully  operational  by  September  1. 

9.  What  is  the  current  or  most  up-to-date  total  of  staff  on-board 
at  each  of  the  twelve  Task  Forces?   How  many  of  these  are  located  in 
the  core-city,  and  how  many  secondary  cities  have  Organized  Crime 
and  Drug  Enforcement  Task  Force  staffing? 

There  are  over  855  attorneys  and  agents  on-board  the  12  Drug 
Task  Forces  (refer  to  the  response  to  question  7),  with  the  program 
scheduled  to  be  at  full  strength  on  September  1 .   The  assignment  and 
hiring  of  Task  Froce  personnel  are  now  processing  at  a  pace  to  meet 
this  deadline.   Therefore,  the  attorney,  agent  and  support  personnel 
allocations  for  the  individual  Task  Forces  are  provided  as  a  better 
representation  of  the  program  staffing  efforts. 

10.  The  1984  Budget  includes  separate  apppropriations  for  Justice 
and  Treasury  components  of  the  Task  Forces.  How  will  the  Attorney 
General  be  able  to  control  the  allocation  of  resources  under  these 
separate  budget  appropriations? 

This  issue  was  addressed  in  response  to  question  one. 

11.  What  is  the  status  of  hiring  and  training  agents  to  replace 
those  assigned  to  the  Task  Forces? 

As  stated  in  response  to  question  7,  600  new  agents  and 
attorneys  have  been  hired.   The  training  of  all  new  agents  should  be 
completed  or  underway  by  the  end  of  FY  1983.   The  hiring  and 
training  process  used  by  the  agencies  for  new  agents  is  not,  and 
ought  not  be  an  instantaneous  one.   The  agencies  are  choosing  these 
new  agents  with  customary  care  since  they  recognize  that  these  new 
agents  join  as  full-time  permanent  agents. 

12.  Has  a  baseline  number  of  agents  working  on  drug  enforcement  in 
each  participating  agency  been  established,  in  order  to  show  that 
the  Task  Forces  represent  an  increase  over  previous  levels? 

This  issue  is  being  address  in  the  development  of  the  Drug  Task 
Force  information  system. 

13.  How  will  Justice  decide  whether  the  Task  Force  program  is  an 
effective  use  of  drug  enforcement  resources? 

The  Department  is  in  the  process  of  developing  a  complete 
information  system  and  evaluation  design  specifically  for  the  Drug 
Task  Force  program.   The  information  system  and  evaluation  design  is 
intended  to  collect  and  analyze  the  usual  measurements  (arrests, 
seizures,  etc.)  as  well  as  attempt  to  assess  the  effectiveness  of 
the  Task  Force  approach. 

14.  When  would  such  an  evaluation  be  conducted? 

The  Department  of  Justice  will  conduct  an  evaluation  to  fulfill 
the  reporting  requirements  of  the  Annual  Report  to  the  President  and 
Congress  requested  in  the  December  20,  1982,  confer«nc«  raport. 
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15.  Are  mechanisms  in  place  to  collect  the  data  needed  to  conduct 
this  type  of  evaluation? 

An  information  system  is  being  developed  specifically  for  the 
Drug  Task  Force  program  for  several  reasons:   first,  case- 
management;  second,  resources  allocation;  third,  coordination  and 
control  of  statistical  information;  fourth,  evaluation;  and  finally, 
reporting.   The  information  system  should  be  designed  by  mid-summer 
and  field  tested  by  early  fall. 

16.  Has  any  evaluation  of  the  results  of  the  South  Florida  Task 
Force  been  conducted?   What  is  the  reason  for  the  discrepancies  in 
the  figures  ouoepri  hv  various  officials  (ife.,  for  arrests, 
seizures,  etc.)?   If  no  reliable  data  and  evaluation  exists  for 
South  Florida,  how  can  Justice  support  its  statements  relating  to 
the  Task  Forces? 

There  has  been  no  formal  evaluation  conducted  on  the  South 
Florida  Task  Force  operation.   There  has  been  much  Congressional 
oversight  and  currently  GAO  is  conducting  an  on-site  review. 

There  has  been  releasable  data  provided  on  the  South  Florida 
effort.   Most  recently,  the  Vice  President,  when  announcing  the 
NNBIS  operation,  stated: 

"The  records  shows  that  in  South  Florida,  we  have  made  progress 
not  only  in  terms  of  combating  crime  and  thwarting  the  efforts  of 
drug  smugglers,  but  also  in  terms  of  improving  the  morale  of  the 
people  of  the  area.   We  have  brought  them  hope  for  the  future 
especially  as  it  relates  to  the  quality  of  life  in  Miami  and  the 
surrounding  areas. 

"In  February  1981,  a  public  opinion  survey  taken  by  Miami 
business  leaders  asked  this  question:   'Are  you  seriously 
considering  moving  out  of  the  area  because  of  the  crime  and  drug 
problems?'   Thirty-nine  percent  of  the  respondees  said  they  were. 
The  same  poll  was  taken  in  February  of  this  year  and  only  nine 
percent  said  they  were  considering  leaving... 

"While  the  war  on  narcotics  continues  in  South  Florida,  there 
is  impressive  evidence  that  we  are  making  solid  progress.   Drug 
arrests  are  up  27  percent.   Marijuana  seizures  are  up  23  percent. 
Cocaine  seizures  are  up  54  percent.   In  the  past  fifteen  months  we 
have  seized  nearly  three  million  pounds  of  marijuana  and  more  than 
17  thousands  pounds  of  cocaine  in  and  around  the  South  Florida  area. 
The  street  value  of  those  druqs  is  about  $5  billion." 

17.  Are  agency  reporting  systems  coordinated  to  prevent  duplication 
of  results  claimed  by  each  agency? 

Yes,  the  Druq  Task  Force  information  system  being  developed 
will  prevent  reporting  duplications. 

18.  How  many  of  the  cases  now  being  pursued  by  the  Task  Forces  are 
primarily  of  the  financial-investigation  type  and  how  many  are 
primarily  the  more  traditional  informant-  or  how  many  are  primarly 
the  more  traditional  informant-  or  undercover-type?   Which  agencies 
initiated  these  cases? 

As  a  result  of  the  preliminary  district-by-district  assessment 
of  the  drug  trafficking  and  the  initial  case  review  process,  260 
active  cases  were  selected  as  having  met  Task  Force  case  standards 
and  available  Task  Force  resources  were  committed.   These  initial 
Task  Force  cases,  being  predominately  complex  multi-agency 
investigations  of  the  organizers  and  financiers  of  high-level  drug 
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trafficking  enterprises,  usually  have  more  than  one  focus  and 
numbers  presented  below  will  total  more  than  the  approved  260  Task 
Force  cases. 

Type  of  Activity  Number  of  Cases 

Importation  128 

Manufacture  21 

Distribution  188 

Financial  Underwriting  34 

Money  Laundering  79  - 

Public  Corruption  22 

Ninety-nine  percent  of  all  Task  Force  cases  involve  more  than 
one  investigative  agency.   The  following  chart  provides  an  overview 
of  the  number  of  cases  worked  by  Treasury  agencies,  by  Justice 
agencies  and  by  both  Treasury  and  Justice  agencies. 

Department  Cases 

Treasury  (IRS,  17 

Customs,  ATF) 

Justice  (FBI  53 

and  DEA) 

Joint  Treasury  190 

and  Justice 


260 


In  addition,  state  and  local  law  enforcement  agencies  are 
actively  participating  in  a  majority  of  the  cases. 

19.  How  are  targets  for  Task  Force  investigations  being  selected? 
Are  the  targets  the  best  available  cases  that  have  some  opening  for 
investigation,  or  are  they  the  highest  known  traffickers  regardless 
of  how  easy  or  difficult  an  investigation  would  be? 

All  the  investigative  and  prosecutive  resources  assigned  to 
date  are  working  on  the   260  Task  Force  cases.   These  260  cases  have 
been  approved  by  the  United  States  Attorneys  for  the  judicial 
districts  involved,  the  Task  Force  Coordinators,  and  by  officials  of 
the  Department  here  in  Washington  to  ensure  that  they  meet  the 
strict  standards  established  for  Task  Force  cases.   Responsibility 
for  future  Task  Force  targeting  and  case  selection  will' rest  with 
the  agents  and  attorneys  in  the  fields.   These  professionals  are 
best  prepared  to  deal  with  the  nuances  of  a  case  and  institute  a 
successful  prosecution.   In  the  future,  all  Task  Force  cases  will  be 
approved  in  the  field  and  not  in  Washington  as  was  the  case  with  the 
initial  260  cases  selected. 

Future  investigations  and  case  selection  will  develop  from  the 
best  available  opportunities  as  well  as  targeting  major  drug 
traffickers  and  trafficking  organizations,  including  the  financiers 
and  money  launders.   Targeting  and  case  selection  will  focus  on 
causing  the  roost  long-term  damage  to  major  drug  trafficking  and 
financial  enterprises,  not  on  easy  arrests  and  convictions. 

20.  What  criteria  are  being  used  to  assure  that  the  highest-level 
trafficking  organizations  and  individuals  are  being  targeted? 

The  Guidelines  for  the  Drug  Enforcement  Task  Forces  provide  the 
standards  upon  which  the  U.  sT  Attorneys,  the  Assistant  U.  S. 
Attorney  Task  Force  Coordinator,  and  the  investigative  agency  Task 
Force  Coordinators  will  make  the  operational  investigation  and 
prosecution  selections.     

Further,  the  program's  organization  ensures  careful  monitoring 
of  the  Task  Force  effort,  including  case  selection,  by  the 
Department  of  Justice  and  the  participating  federal  investigative 
agencies.   The  program  is  directed  by  a  Working  Group,  which  is 
chaired  by  the  Associate  Attorney  General  and  managed  through  the 
Associate's  office. 
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Senator  Biden.  Let  me  ask  a  few  questions. 

Mr.  Walker,  do  you  think  Customs  should  have  continuing  inves- 
tigative authority  like  they  had  in  the  Florida  task  force,  and  they 
do  not  have  now?  Customs  builds  a  case,  and  they  think  they 
should  follow  up.  As  I  understand  it  now,  they  have  to  turn  it  over 
to  DEA,  or  some  other  agency,  and  they  cannot  followup. 

Do  you  think  you  should  maintain  that  authority? 

Mr.  Walker.  Well,  we  start  off  with  the  fact  that  prior  to  the 
Florida  task  force.  Customs  on  a  seizure  would  turn  the  case  over 
to  DEA,  and  it  was  our  concern  that  these  cases  were  not  being 
fully  followed  up,  not  because  DEA  was  not  doing  its  job  in  the  best 
way  it  could,  but  simply  because  it  did  not  fit  in  with  DEA's  prior- 
ities. 

Consequently,  as  the  Florida  task  force  was  established,  we  also 
established,  through  Justice-Treasury  cooperation,  a  working  joint 
task  group,  consisting  of  DEA  and  Customs,  and  this  group  is  still 
in  effect.  The  Florida  task  force  has  not  been  disbanded;  it  is  con- 
tinuing with  full  vitality,  and  this  joint  task  group  is  still  in  effect, 
following  up  on  investigations  of  interdictions  by  Customs. 

We  are  currently  in  the  discussion  stage  with  DEA  to  establish 
other  joint  task  groups,  as  the  needs  arise,  to  handle  interdictions 
around  the  country.  So  right  now  I  do  not  feel  that  the  situation 
needs  any  legislative  action.  I  think  it  can  be  handled  between  the 
departments,  in  terms  of  their  working  it  out  between  themselves. 

Senator  Biden.  I  can  sympathize  with  the  different  departments. 
You  remind  me  of  the  Democratic  Party — I  apologize  if  I  offend 
you — the  Democratic  Party  2  weeks  before  the  general  election.  We 
all  get  together  and  say  "Oh,  we  all  love  one  another,  we  are  all 
doing  well,"  I  realize  that  is  part  of  the  political  process  so  I  do  not 
know  even  why  I  asked  the  question,  to  tell  you  the  truth. 

I  am  glad  to  hear  all  is  well,  all  is  unified,  and  things  are  moving 
smoothly,  and  it  is  really  clicking  along,  and  I  hope  you  continue  to 
have  these  consultative  commissions  and  groups,  and  it  all  works 
out.  I  just  want  you  to  know,  a  whisper  in  your  ear — if  you  need 
help:  holler.  You  can  do  it  quietly.  You  can  send  up  a  message,  and 
I  can  release  an  unauthorized  report,  and  Mr.  Giuliani  can  be  ac- 
cused of  violating  the  law.  [Laughter.] 

Senator  Biden.  Now,  I  would  like  to  pursue,  if  I  may,  the  forfeit- 
ure provisions.  I  think  we  are  all  pretty  much  in  agreement,  at 
least  on  the  Senate  side,  but  changing  the  law  is  only  half  the 
problem.  Maybe  it  is  only  about  a  third  of  the  solution.  One  of  the 
things  we  found  with  extensive  hearings,  and  with  great  coopera- 
tion, I  might  add,  from  Justice  and  the  last  two  administrations,  is 
that  part  of  the  problem  is  exercising  the  authority  once  you  have 
it. 

Mr.  Walker,  I  would  like  to  ask  you  whether  or  not  you  believe 
that  Treasury  employees  receive  adequate  training  regarding  en- 
forcement of  forfeiture  laws? 

Mr.  Walker.  Well,  I  think  that  they  do  right  now.  I  think  there 
is  adequate  training,  but  the  problem  is  that,  as  we  see  it,  our 
hands  are  tied  because  the  administrative  forfeiture  provisions  are 
so  low  in  terms  of  the  threshold  amounts  that  we  are  faced  with 
having  to  maintain  custody  of  huge  quantities  of  forfeited  or  seized 
vehicles  that  have  yet  to  be  forfeited  judicially.  These  include  air- 
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planes,  boats,  and  cars  that  are  tying  up  the  efforts  of  people  who 
would  otherwise  be  out  enforcing  the  law. 

I  think  the  training  aspect  of  it  is  being  handled,  but  that  still  is 
a  long  way  from  solving  the  problem. 

Senator  Biden.  I  was  going  to  ask  you  whether  you  see  any  co- 
ordination problems  in  the  joint  jurisdictions  of  Treasury,  Justice, 
DEA,  and  others  in  enforcement  of  the  forfeiture  laws.  I  will  not 
ask  you  that,  because  obviously  you  do  not  see  any. 

But  I  would  like  to  ask  you,  how  does  that  coordination  work 
now? 

Mr.  Walker.  In  the  forfeiture  aspects? 

Senator  Biden.  Forfeiture  aspects.  Obviously  it  has  been  going 
smoothly. 

Mr.  Walker.  Well,  my  experience  is  that  with  forfeiture,  at 
least,  problems  of  coordination  have  not  surfaced  to  my  level.  If 
there  are  problems,  they  do  not  seem  to  be  paramount,  or  major. 
Most  of  the  forfeitures,  however,  are  conducted  independently. 

In  other  words,  DEA  will  seize,  or  Customs  will  seize,  and  then 
each  one  will  conduct  its  own  proceedings. 

Senator  Biden.  Is  that  not  part  of  the  problem? 

Mr.  Walker.  What  part?  I  mean 

Senator  Biden.  Well,  it  seems  as  though  it  results  in  double 
counting  and  other  coordination  problems,  in  terms  of  who  builds 
the  case.  It  is  one  thing  to  seize  the  Lear  Jet,  or  the  single  engine 
Piper  Cub  that  landed  with  the  cocaine,  or  whatever  substance  it 
was  smuggling  in.  It  is  another  thing  to  use  the  forfeiture  statutes 
to  trace  the  assets  with  which  Justice  is  most  concerned  so  that  it 
is  able  to  go  after  the  entire  empire.  That  is  what  the  drug  rings 
are  in  many  cases,  where  the  dollars  have  already  been  laundered 
into  legitimate  businesses.  Many  times  the  handling  of  a  forfeiture, 
or  the  seizure  of  the  plane,  impacts  upon  the  building  of  the  case 
and  in  following  additional  assets  all  the  way  through  the  chain  of 
that  particular  organization.  What  I  worry  about  is  that  narcotics 
law  enforcement  officers,  like  police  officers  are  .understandably  in- 
terested in  collars~in  arrests.  That  is  the  measure  by  which  we 
judge  their  effectiveness.  Prosecutors,  as  Mr.  Giuliani  knows  better 
than  I,  sometimes  consider  the  notch  on  the  gun  in  terms  of  convic- 
tions; that  is,  the  number  of  convictions,  rather  than  the  scope  and 
the  depth  of  the  effort.  It  works  the  same  way  with  forfeiture  pro- 
ceedings. 

It  seems  to  me  that  we,  at  least  in  the  past,  have  not  built  cases 
well,  and  I  think  that  creates  a  great  deal  of  confusion.  When  DEA 
and  Justice  are  trying  to  build  a  major  forfeiture  case,  are  you  all 
called  in,  in  the  sense  that  you  are  told:  Now  such  and  such  organi- 
zation, which  we  understand  is  going  to  have  a  major  drop  over 
here,  is  involved  in  a  major  effort  we  have  going  to  build  forfeiture 
cases,  and  we  would  like  you  to  do  such  and  such. 

Do  you  understand  what  I  am  trying  to  say? 

Mr.  Walker.  Yes,  I  think  there  is  complete  coordination  on  that 
score.  You  are  talking  about  an  ongoing  investigation,  where  a  for- 
feiture case  is  being  built,  and  DEA  uncovers  information  that 
there  is  going  to  be  some  sort  of  an  importation. 
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In  those  cases,  Customs  is  notified,  participates,  and  contributes 
to  the  coordination  of  ^e  case,  and  very  often,  there  is  virtually  no 
problem  in  that  kind  of  a  case. 

With  coordination  between  the  Bureaus,  we  have  two  different 
kinds  of  forfeiture.  One  is  the  seizure  at  the  time  of  interdiction, 
the  other  is  a  kind  of  forfeiture  that  is  built  after  a  judicial  pro- 
ceeding. They  really  are  separate,  and  they  can  be  viewed  separate- 
ly- 

Justice  clearly  runs  the  latter,  and  DEA  generally  puts  those 

cases  together,  but  to  the  extent  that  there  is  coordination  with  the 
Treasury  Department  in,  say,  the  financial  aspects  of  the  case,  that 
does  not  seem  to  be  posing  any  problem. 

Mr.  Giuliani.  Senator,  may  I  just  add  something  to  what  you  are 
saying? 

Senator  Biden.  Sure. 

Mr.  Giuliani.  I  do  not  think  seriously  we  are  really  here  saying 
that  there  are  no  problems  in  the  coordination  as  among  all  of  the 
agencies  that  are  involved  in  drug  enforcement.  There  are  prob- 
lems, and  there  always  will  be. 

John  and  I  were  assistant  U.S.  attorneys  together  in  the  South- 
ern District  of  New  York,  8  or  10  years  ago,  and  there  were  really 
problems  then,  and  basically  you  had  agencies  almost  shooting 
with  each  other  over  who  gets  credit  for,  as  you  point  out,  who  gets 
credit  for  the  arrest,  or  who  gets  credit  for  the  informant,  and  who 
gets  to  use  the  informant,  and  I  think  we  have  come  a  long  way. 

The  prior  administration,  this  administration,  with  the  help  of 
the  Congress,  and  a  lot  of  other  people  are  interested  in  this,  and  I 
think  we  have  come  a  long  way  in  doing  a  much  better  job  of  co- 
ordinating it.  Usually  the  best  way  to  coordinate  an  activity  like 
this,  that  ends  up  solving  all  of  the  problems,  and  that  is  pretty 
much  the  philosophy  that  John  has  used  at  Treasury,  and  that  we 
have  used  at  Justice,  is  to  get  the  agents  to  work  together.  If  you 
can  put  them  together  in  the  field,  working  together  on  an  investi- 
gation, all  of  a  sudden  they  find  that  they  can  share  information, 
that  it  is  to  their  mutual  benefit  to  share  information,  and  a  lot  of 
the  stereotypes  that  one  agency  has  about  another  breakdown. 

When  we  first  got  involved  in  the  coordination  of  the  FBI  and 
DEA,  there  were  an  awful  lot  of  stereotypes  that  the  FBI  had 
about  DEA,  and  that  DEA  had  about  the  FBI.  Judge  Webster  se- 
lected one  particular  FBI  agent  to  negotiate  with  another  DEA 
agent  as  to  the  guidelines  that  they  would  come  out  with,  and  the 
agent,  after  about  3  or  4  days  of  negotiating,  came  to  my  office  and 
said,  hey,  you  know  something,  those  guys  actually  are  pretty  qood. 
And  that  is  exactly  what  has  happened  now  with  the  FBI  and  DEA 
working  together. 

There  will  still  be  problems,  there  will  still  be  situations  where 
you  want  information  faster  than  you  get  it,  or  you  believe  your 
investigation  is  very  important,  and  therefore  it  should  be  followed 
up,  and  somebody  disagrees.  It  is  very  important  that  we  have 
mechanisms  for  bringing  those  problems  up  to  a  high  enough  level 
so  that  if  it  is  necessary,  John  can  sit  down,  as  it  has  happened  on 
three  or  four  occasions,  I  guess,  with  Judge  Webster,  and  Bud 
Mullen,  and  work  out  those  problems,  and  any  other  ways  in  which 
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we  can  do  that  better,  we  are  appreciative  of  considering,  and 
working  on. 

I  think — and  I  do  not  mean  this  to  sound  like  we  are  boasting, 
but  I  think  cooperation  has  worked  between,  at  least  Justice  and 
Treasury,  Customs,  DEA,  and  FBI,  a  lot  better  in  the  last  2  years, 
just  by  virtue  of  getting  together  both  at  a  high  level  and  at  the 
agent  level,  than  it  ever  has  before,  and  there  is  no  reason  why 
that  would  not  continue.  It  is  very  important  to  build  institutions 
that  accomplish  that  as  well. 

But  I  believe  that  cooperation  is  working  better  than  it  ever  has 
before,  albeit  that  there  are  problems. 

Mr.  Walker.  If  I  could  just  elaborate  on  that  just  a  little  bit. 

There  is  naturally  a  built-in  tendency  on  the  part  of  every  law 
enforcement  agency  to  build  an  esprit-de-corps  a  sense  of  eliteness 
about  itself,  and  this  tends  to  inhibit  coordination  or  cooperation, 
because  each  agency  likes  to  think  of  itself  as  something  special. 

Without  attempting  to  break  down  that  spirit,  there  are  certain- 
ly ways  in  which  mutual  respect  could  be  generated  between  the 
agencies.  One  is  the  use  of  the  joint  task  force,  and  we  have  used 
joint  task  forces  more,  I  think,  than  they  have  been  used  in  the 
past,  both  in  south  Florida,  in  the  joint  task  group  that  between 
DEA,  Customs,  I  mentioned  earlier,  and  also  in  the  interdiction 
effort;  but  also  largely  through  the  efforts  of  Mr.  Giuliani  in  estab- 
lishing the  12  new  joint  task  groups  that  were  announced  by  the 
President  last  October. 

These  will,  we  feel,  contribute  greatly  to  reduced  tensions  and 
conflicts  between  agencies,  increase  cooperation,  and  maximize  the 
effort. 

Also,  on  a  more  localized  level,  the  prominent  role  that  is  being 
played  by  U.S.  attorneys,  in  running  joint  task  groups,  is  a  mecha- 
nism that  seems  to  be  working.  At  Treasury,  we  like  to  work  under 
U.S.  attorneys.  We  feel  that  this  is  a  good  mechanism  for  promot- 
ing cooperation  and  coordination  among  agencies. 

Senator  Biden.  If,  at  Treasury,  you  like  this  coordination,  why  is 
it  that  there  is  the  need  for  Treasury  to  have  separate  control  of 
their  budget  and  their  personnel  in  the  Organized  Crime  Task 
Force,  I  thought  the  Attorney  General  said  to  us  last  year  that 
there  was  not  a  need  for  the  approach  I  was  suggesting  because  the 
task  forces  would  allow  him  to  have  the  authority  they  needed  in 
order  to  make  the  task  forces  work. 

I  am  a  little  confused  as  to  why  budgetary  control  of  your  por- 
tion of  the  task  forces  is  back  in  Treasury. 

Mr.  Walker.  I  think,  and  I  would  like  Rudy  to  comment  on  this, 
I  think  one  of  the  core  principles  of  the  new  task  force  is  that  we 
were  not  setting  up  a  new  law  enforcement  agency.  We  were 
taking  existing  agencies,  and  providing  a  framework,  a  mechanism 
for  coordinating  their  activities  in  a  meaningful  way.  We  were  not 
setting  up  a  new  bureaucracy  or  authority  to  which  the  Congress 
would  appropriate  funds. 

So  one  of  the  principles  that  was  established  here  was  that  each 
agency  would  retain  autonomy  over  its  own  people,  in  terms  of  ad- 
ministrative controls,  and  also  budget  authority,  with  the  exception 
of  the  first  year. 
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For  the  first  year,  we  agreed  that  Justice  would  go  forward  and 
ask  for  the  funds,  in  order  to  expedite  the  starting  up  of  these  task 
forces.  But  that  was  done  to  speed  up  the  process  in  the  first  year 
only,  and  was  not  intended  to  be  any  kind  of  precedent  for  the 
future. 

Obviously  there  are  considerations,  including  congressional  con- 
siderations, that  have  a  bearing  on  this.  We  have  our  own  funding 
levels  before  our  Appropriations  Committee. 

Senator  Biden.  We  misunderstood  that,  or  at  least  I  did.  The 
fiscal  year  1983  budget  message,  which  was  sent  up  with  the  re- 
quest said,  and  I  quote, 

Single  appropriation  will  provide  the  Attorney  General  with  the  necessary  man- 
agement tool — meaning  him — to  reallocate  resources  among  the  organizational  com- 
ponents of  the  task  force,  as  well  as  between  the  regions,  with  undue  delay. 

I  guess  that  is  your  point. 

As  Cabinet  officer  with  responsibility  for  task  forces,  the  Attorney  General  must 
have  the  authority  over  the  resources  to  approve  for  the  effort.  Failure  to  provide 
this  authority  would  weaken  the  Attorney  General's  ability  to  coordinate  the  activi- 
ties of  many  of  the  organizations  of  the  three  Cabinet  agencies  comprising  this 
effort. 

Finally,  it  is  believed  that  the  single  appropriation  will  reduce  competition  among 
the  participating  agencies.  Previously  such  efforts  have  evidenced  competition  for 
resources  among  individual  agencies  at  the  expense  of  the  overall  effort.  From  the 
perspective  of  Congress,  a  single  appropriation  will  facilitate  the  legislative  over- 
sight and  review  of  the  process. 

I  do  not  think  it  was  unreasonable  for  us  to  believe  that  was  the 
way  in  which  this  approach  would  continue.  I  would  be  very  sur- 
prised if  the  majority  thought  that  it  was  not  going  to  go  that 
route.  It  seems  as  though  the  reason  that  it  is  changing  is  that  the 
faction  fighting  is  back. 

Mr.  Giuliani.  It  is  unfortunate,  Senator,  that  it  was  written  that 
way.  You  are  absolutely  right.  It  is  certainly  justifiable  to  conclude 
from  the  way  it  was  originally  presented,  and  what  you  read,  that 
that  was  the  permanent  arrangement,  the  way  in  which  the  task 
forces  will  be  budgeted.  But  in  fact,  from  the  time  that  it  was  first 
presented,  it  was  supposed  to  be  a  budget  that  the  Attorney  Gener- 
al would  control  the  first  year,  for  two  purposes. 

The  one  that  John  mentioned,  which  is  because  it  had  to  be  done 
quickly,  and  second,  so  that  it  could  be  formed  up  with  some  coher- 
ent overview  of  all  of  the  agents  that  were  going  into  it,  and  how 
they  would  be  deployed  throughout  the  country,  and  then  as  soon 
as  possible,  and  I  believe  right  from  the  very  beginning,  that  that 
was  the  second  year. 

As  soon  as  possible,  budget  authority  would  be  returned  to  the 
agencies  that  were  involved.  Unfortunately,  whoever  wrote  that, 
concentrated  on  the  first  half,  and  not  the  second  half 

Senator  Biden.  Well,  I  have  trespassed  on  your  time.  I  will 
submit  a  number  of  questions  for  the  record. 

I  will  conclude  with  one  last  question,  and  one  more  comment. 

The  question  relates  to  the  death  penalty. 

Without  arguing  the  merits,  or  lack  thereof,  of  the  death  penalty 
as  a  deterrent,  or  whether  or  not  it  is  constitutionally  permissible, 
or  whether  or  not  it  is  cruel  and  unusual  punishment,  I  would 
think  this  to  be  a  very  practical  question. 
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There  have  been  a  number  of  cases,  not  in  the  hundreds,  but 
tens  of  cases,  in  the  last  decade  and  a  half  that  you  have  document- 
ed, where  a  person  who  in  fact  was  convicted  of  a  capital  offense, 
was  later  determined,  as  a  consequence  of  the  appearance  of  an  ad- 
ditional witness,  or  material  in  the  file,  or  whatever,  to  be  innocent 
of  the  crime.  This  situation  has  surfaced  in  several  Pennsylvania 
cases  in  the  last  year  and  a  half. 

That  is  the  reason  I  am  against  the  death  penalty.  I  do  not  have 
any  constitutional  objection,  quite  frankly.  I  do  not  have  an  objec- 
tion that  relates  to  the  morality  of  the  issue.  I  do  not  believe  that  it 
is  beyond  the  power  of  the  Government  to  enforce  such  a  statute. 

Consequently,  what  I  have  been  attempting  to  promote  as  an  al- 
ternative to  the  death  penalty,  has  been  a  provision  that  would  re- 
quire for  capital  offenses  a  minimum  mandatory  sentence  with  no 
probation  and  no  parole  unless  proof  that  the  person  did  not 
commit  the  crime  came  to  light. 

Now,  my  question  to  you  is,  as  a  practical  matter,  assuming  for 
the  moment  that  the  Biden  alternative  were  to  prevail,  what  would 
be  the  Department's  argument  against  such  a  provision? 

Is  it  that  this  provision  would  clog  the  death  row,  or  it  would  cost 
too  much  money?  What  would  be  the  rationale  to  oppose  such  a 
provision  in  the  law,  if  the  administration  would  oppose  it? 

Mr.  Jensen.  Perhaps  I  did  not  get  the  full  comport  of  your  pro- 
posal. 

Senator  Biden.  It  would  be  an  alternative  to  the  death  penalty. 

Mr.  Jensen.  The  alternative  would  be  life  in  prison? 

Senator  Biden.  Without  possibility  of  probation,  or  parole. 

Mr.  Jensen.  Then  that  is  simply  the  issue,  on  a  policy  level,  or  in 
terms  of  the  criminal  justice,  or  a  social  level,  is  whether  or  not 
you  have  the  death  penalty  at  all.  It  gets  back  to  precisely  the  kind 
of  social  decision  that  you  are  talking  about  before.  It  gets  into  the 
whole  issue  of,  in  terms  of  morality,  and  the  social  value,  and  the 
reason  why  a  criminal  justice  system  ought  to  have  a  death  penal- 
ty. 

There  are  arguments  about  this,  and  I  think  what  you  are  simply 
taking  is  the  argument  that  because  of  your  feeling  about  the  in- 
ability of  the  system  to  arrive  at  a  permanent  verdict,  that  means 
that  you  would  not  have  a  death  penalty.  That  is  an  issue  of 
debate. 

I  would  debate  it  on  the  other  side.  But  I  think  that  what  your 
argument  would  be,  would  simply  create  a  system  where  you  had 
life  imprisonment  without  parole  as  being  the  top  level  punishment 
available. 

I  simply  say  that  our  argument,  as  we  put  it  forward,  is  that  the 
punishment  that  ought  to  be  available  is  the  death  penalty. 

Senator  Biden.  Because  it  is  a  stronger  deterrent? 

Mr.  Jensen.  That  is  correct.  It  is  almost  an  argument  in  terms 
of,  that  it  is,  what  society  wants  by  way  of  a  criminal  justice 
system  sanction  for  the  most  egregious  and  outrageous  offenses 
committed  in  that  society,  and  that  I  had  some  experience  in  Cali- 
fornia, trying  a  lot  of  cases  in  this  area,  and  they  introduced  the 
concept  you  talk  about,  in  terms  of  an  alternative,  that  is,  you 
could  have  a  death  penalty  or  life  in  prison,  without  parole.  That 
was  a  new  concept,  it  was  not  a  part  of  California  law  before. 
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The  experience  we  had  was  that  jurors  faced  with  that  decision, 
when  they  could  decide  either  death  penalty,  or  life  imprisonment 
without  parole,  did  in  fact  choose  the  death  penalty. 

Senator  Biden.  One  last  comment.  I  think  that  the  message  that 
Senator  Kennedy  and  I  will  try  to  communicate  to  the  Attorney 
General,  is  in  very  little  disagreement  with  the  essential  issues. 

If  I  set  out  a  list,  and  said  you  could  only  have  four  or  five 
things,  I  would  be  surprised  if  the  four  or  five  pieces  of  legislation 
you  picked  were  not  the  four  or  five  that  the  majority  of  the 
Senate  would  pick.  I  would  hope  that  we  could  get  to  the  point 
where  we  are  able  to  pick  out  what  we  can  agree  upon  between  the 
Democratic  package  that  was  introduced  and  the  administration's 
package  since  they  are  similar  in  size  and  scope,  because  we  have 
to  get  something  through  the  House. 

I  want  to  publicly  thank  your  Department.  I  am  probably  harm- 
ing your  reputation  by  saying  you  are  a  terrific  guy.  Your  congres- 
sional liaison  has  been  very,  very  good,  and  I  hope  that  will  contin- 
ue. We  hope  that  you  do  not  pigeonhole  the  bill  as  a  Democratic 
bill,  or  a  Republican  bill,  because  that  will  serve  only  to  defeat  our 
common  goals. 

You  saw  that  happen  with  the  criminal  code  omnibus  bill.  Well, 
this  is  a  minicriminal  code,  with  additional  provisions. 

Let  us  work  together  to  see  what  we  can  accomplish. 

Thank  you  very  much  for  your  time.  Good  luck,  gentlemen,  in 
Manhattan.  I  hope  things  work  out  well  for  you. 

Thank  you  very  much. 

[Whereupon,  at  12:48  p.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 

[The  following  was  received  for  the  record:] 
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OF 

THE  DEPARTMENT  OF  JUSTICE 

BEFORE  THE 

SUBCOMMITTEE  ON  CRIMINAL  LAW 

COMMITTEE  ON  THE  JUDICIARY 

UNITED  STATES  SENATE 

REGARDING 
S.  829.  THE  COMPREHENSIVE  CRIME  CONTROL  ACT  OF  1983 


TITLE  I  —  Bail  Reform 

The  first  title  of  the  "Comprehensive  Crime  Control  Act" 
addresses  a  matter  of  the  highest  priority:   the  urgent  need  for 
substantial  improvements  in  federal  bail  law.   In  recent  years, 
there  has  been  a  growing  consensus  among  members  of  the  Congress, 
the  judiciary,  the  law  enforcement  community  and  the  public  at 
large,  that  legislation  to  cure  the  striking  deficiencies  of  our 
bail  laws  must  be  enacted. 

Certainly,  it  cannot  be  said  that  our  current  bail  system  is 
in  all  respects  a  failure.   Present  law,  the  Bail  Reform  Act  of 
1966,  provides  a  workable  and  responsive  framework  for  releasing 
non-violent  offenders  who  pose  little  risk  of  flight,  and  this 
beneficial  aspect  of  current  law  is  retained  in  our  bail 
amendments.   However,  it  is  with  respect  to  the  most  serious 
offenders,  the  habitual  violent  or  dangerous  defendant  or  the 
well-heeled  drug  trafficker,  that  the  system  fails.   These 
failures  are  a  source  of  growing  frustration  to  effective  law 
enforcement  and  have  fostered  the  public's  increasing 
disillusionment  with  a  criminal  justice  system  that  too  often 
appears  unable  to  protect  the  public  safety  or  to  assure  that 
criminals  are  brought  to  trial. 

To  address  these  problems,  the  bail  reform  title  of  our  bill 
would  strengthen  the  ability  of  the  courts  to  ensure  that 
defendants  appear  for  trial  and  would,  for  the  first  time, 
recognize  defendant,  dangerousness  as  a  legitimate  consideration 
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in  all  ball  decisions.   The  ball  reform  provisions  of  our  bill 
are  no  doubt  familiar  to  many  of  you.   They  are  virtually 
identical  to  comprehensive  bail  reform  legislation  passed  by  the 
Senate  last  year  by  an  overwhelming  95  to  1  vote  and  which,  as 
S.  215,  Is  now  pending  approval  by  the  Judiciary  Committee.   As 
was  evidenced  in  this  fully  bipartisan  vote  for  strong  bail 
legislation,  the  current  bail  reform  movement  is  not  a  matter  of 
politics  or  Ideology.   Rather,  it  is  derived  from  more  than 
fifteen  years  of  experience  with  our  present  ball  laws  —  an 
experience  that  has  clearly  illustrated  the  need  for  change. 

For  example,  in  South  Florida,  despite  the  fact  that  the 
average  bond  for  drug  defendants  is  $75,000,  seventeen  percent  of 
these  defendants  never  appear  for  trial.   Bonds  in  the  hundreds 
of  thousands  of  dollars  are  forfeited  as  major  drug  defendants 
flee  the  country  to  avoid  prosecution.   For  persons  in  the 
enormously  lucrative  drug  trade  —  a  trade  that  has  been  estima- 
ted to  run  in  the  tens  of  billions  of  dollars  annually  — 
forfeiture  of  huge  bonds  has  become  a  simple  cost  of  doing 
business  and  ultimately  an  easily  met  cost  of  escaping  convic- 
tion. 

Although  this  alarming  incidence  of  bail  jumping  points  out 
the  need  to  improve  current  law,  at  least  current  law  provides  a 
framework  for  addressing  the  problem  of  defendants  who  are  very 
serious  flight  risks.   The  problem  of  the  release  of  extremely 
dangerous  defendants,  however,  is  one  that  current  law  virtually 
ignores.   Two  cases  from  the  Eastern  District  of  Michigan  amply 
illustrate  the  need  to  put  considerations  of  defendant  dangerous- 
ness  on  an  equal  footing  with  considerations  of  risk  of  flight  in 
the  courts'  bail  determinations. 

In  November  of  last  year,  George  Gibbs  was  charged  with  the 
armed  robbery  of  a  credit  union.   Despite  the  violent  nature  of 
the  offense,  very  strong  evidence  of  his  guilt,  and  the  fact  that 
Gibbs  was  a  suspect  in  four  other  armed  robberies,  the  magis- 
trate, over  the  protests  of  the  government,  set  a  $25,000  bond 
with  only  a  10%  deposit  required,  citing  his  inability  under 
current  law  to  consider  evidence  of  the  defendant's  dangerousness 
in  ■•ttlng  bmil.   Although  a  dlatrict  judge  changed  th«  bond  to  a 
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cash  surety  bond  after  an  appeal  by  the  government,  the  amount  of 
the  bond  was  not  increased,  and  Gibbs  was  able  to  meet  it  almost 
immediately.   Four  days  later,  Gibbs  and  a  partner  held  up  a 
bank,  striking  a  teller,  threatening  to  kill  the  assistant 
manager,  and  shooting  the  police  officer  who  pursued  them  as  they 
attempted  to  escape. 

The  second  Michigan  case  also  involved  a  defendant  charged 
with  bank  robbery.   In  1979,  Michael  Dorris  was  convicted  of  the 
armed  robbery  of  a  Michigan  bank.   Last  year,  within  a  few  months 
after  Dorris  had  been  released  on  parole,  the  same  bank  was 
robbed  at  gunpoint  again.   Within  hours,  the  FBI  arrested  Michael 
Dorris  for  this  second  robbery.   He  was  not  far  from  the  scene  of 
the  crime  and  weapons  and  a  large  amount  of  cash  were  also 
seized  at  the  time  of  his  arrest.   Like  George  Gibbs,  Michael 
Dorris  was  soon  released  on  bail.   At  a  subsequent  meeting  with 
his  parole  officer,  Dorris  was  informed  that  in  light  of  his 
latest  arrest,  the  officer  would  seek  revocation  of  his  parole. 
Dorris,  who  under  a  rational  bail  system  clearly  should  have  been 
held  in  custody  in  light  of  the  seriousness  of  the  offense 
charged  and  his  status  as  a  parolee,  simply  got  up  and  left  when 
the  parole  officer  went  to  locate  a  marshal.   Inadequate  bail 
laws  could  do  nothing  to  stop  the  revolving  door  of  the  criminal 
justice  system.   Eventually  Dorris  resurfaced,  but  only  after 
weeks  of  valuable  FBI  investigative  effort  had  been  wasted  in 
trying  to  locate  him. 

The  Administration's  proposed  bail  legislation,  like  similar 
bills  introduced  in  this  and  the  last  Congresses,  sets  out  a 
comprehensive  statutory  scheme  that  would  for  the  first  time 
provide  the  federal  courts  with  adequate  authority  to  make 
release  decisions  that  effectively  protect  both  the  integrity  of 
the  judicial  process  and  the*public  safety. 

The  most  prevalent  criticism  of  the  current  bail  system  is 
that  it  does  not  permit  the  courts,  except  in  capital  cases,  to 
consider  the  danger  a  defendant  may  pose  to  others  if  released .V 


V  The  broad  base  of  support  for  permitting  consideration  of 
defendant  dangerousness  in  all  pretrial  release  decisions  is 
cited  in  the  Judiciary  Committee's  report  on  S.  ^55^    in  the  last 
Congress  --  legislation  that  is  for  the  most  part  identical  to 
the  Administration's  bail  reform  proposal.   S.  Rep.  No.  97-317, 
97th  Cong.,  2d  Sess.  36-7  (1982). 
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The  sole  issue  that  may  be  addressed  is  likelihood  that  the 
defendant  will  appear  for  trial.   Thus  our  Judges  are  without 
statutory  authority  to  impose  conditions  of  release  geared  toward 
assuring  community  safety  or  to  deny  release  to  those  defendants 
who  pose  an  especially  grave  danger  to  others.   As  a  result,  when 
making  release  decisions  with  respect  to  demonstrably  dangerous 
defendants,  Judges  are  faced  with  a  dilemma:   they  may  release 
the  defendant  pending  trial  despite  the  fear  that  this  will 
Jeopardize  the  safety  of  others,  or  they  can  find  a  reason,  such 
as  risk  of  flight,  to  detain  the  defendant  by  imposing  a  high 
money  bond.  Many  critics  of  current  bail  laws  believe  that  too 
often  the  resolution  of  this  dilemma  may  cause  the  courts  to  make 
intelle<3tually  dishonest  determinations  that  the  defendant  may 
flee  when  the  real  problem  is  that  he  appears  likely  to  engage  in 
further  dangerous  criminal  conduct  if  released.   Our  law  denies 
the  opportunity  to  address  the  issue  of  dangerousness  squarely. 

Federal  bail  law  must  be  changed  so  that  it  recognizes  that 
the  danger  a  defendant  may  pose  to  others  is  as  valid  a  consid- 
eration in  the  pretrial  release  decision  as  is  the  presently 
permitted  consideration  of  risk  of  flight.   This  change  is  one  of 
the  most  important  elements  of  our  proposed  bail  legislation. 

Support  for  giving  judges  the  authority  to  weigh  risks  to 
community  safety  in  bail  decisions  is  widely  based  and  is  a 
response  to  the  growing  problem  of  crimes  committed  by  persons  on 
release  —  a  problem  that  exists  in  spite  of  what  many  believe  is 
a  not  uncommon  practice  of  detaining  especially  dangerous 
defendants  through  the  imposition  of  high  money  bonds.   In  a 
recent  study  conducted  by  the  Lazar  Institute,  one  out  of  six 
defendants  were  rearrested  during  the  pretrial  period.   Nearly 
one-third  of  these  persons  were  rearrested  more  than  once,  and 
some  as  many  as  four  times. 2/   Similar  levels  of  pretrial  crime 
were  reported  in  a  study  of  release  practices  in  the  District  of 
Columbia  where  thirteen  percent  of  all  felony  defendants  were 


£/  Lazar  Institute,  "Pretrial  Release:   An  Evaluation  of 

Defendant  Outcomes  and  Program  Impact"  48  (Washington,  D.C. 
August  1981). 
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rearrested.   Among  defendants  released  on  surety  bond,  the  form 
of  conditional  release  reserved  for  those  who  are  the  greatest 
bail  risks,  the  incidence  of  rearrest  reached  the  alarming  rate 
of  twenty-five  percent. 3^/ 

Allowing  the  courts  to  consider  evidence  of  dangerousness 
and  to  impose  conditions  of  release  specifically  geared  toward 
reducing  the  likelihood  of  further  criminal  conduct  such  as  third 
party  custody  or  required  drug  or  alcohol  abuse  treatment,  would' 
be  a  significant  improvement  in  current  law.   It  is,  however, 
only  a  partial  solution,  for  we  must  recognize  that  with  respect 
to  certain  defendants,  it  will  be  clear  that  no  form  of  condi- 
tional release  will  be  adequate  to  address  the  sigjiificant  threat 
they  will  pose  to  the  safety  of  the  innocent  public  if  released. 
Therefore,  it  is  essential  that  amendment  of  our  bail  laws 
include,  as  does  our  current  legislative  proposal,  authority  to 
deny  release  altogether  in  such  cases. 

Pretrial  detention  has,  in  the  past,  been  a  very  controver- 
sial issue.   While  opposition  to  this  concept  still  exists, 
increasing  numbers  of  legislators  and  persons  involved  in  the 
criminal  justice  system  have  come  to  realize  that  authority  to 
deny  bail  to  extremely  dangerous  defendants  is  a  necessity. V 
Pretrial  detention  is,  of  course,  already  part  of  our  bail 
system.   The  authority  of  the  courts  to  deny  release  to  defen- 
dants who  are  especially  serious  flight  risks  or  who  have 
threatened  jurors  or  witnesses  has  been  recognized  in  case  law. 
Pretrial  detention  based  on  dangerousness  was  incorporated  in  the 
District  of  Columbia  Code  passed  by  the  Congress  in  1970  and  is 
authorized  under  federal  Juvenile  delinquency  statutes.   More- 
over, a  significant  number  of  federal  defendants  are  held  in 
custody  pending  trial  because  they  are  unable  to  meet  high  money 


3/  Inrtltut*  for  Law  and  Social  Research,  "Pretrial  Release 
and  Misconduct  in  the  District  of  Columbia"  HI  (April  1980). 

V  For  a  discussion  of  the  consCltutlonallty  of  pretrial 
■*  detention,  See  S.  Rep.  No.  97-317,  supra  note  1 ,  at  37-8. 
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bonds?/  —  and  many  argue  that  at  least  a  portion  of  these  cases 
of  detention  result  from  the  ^imposition  of  bonds  that  are  more  a 
reflection  of  a  Judge's  understandable  concerns  about  the  threat 
the  defendant  poses  to  others  than  of  concerns  that  he  will  not 
appear  for  trial. 

Of  course,  the  availability  of  pretrial  detention  authority 
will  not  entirely  solve  the  problem  of  bail  crime,  nor  is 
pretrial  detention  appropriate  for  other  than  a  small,  but  ■ 
identifiable, . group  of  the  most  dangerous  defendants.   However, 
where  there  is  a  high  probability  that  a  person  will  commit 
additional  crimes  if  released  pending  trial,  the  need  to  protect 
the  public  becomes  sufficiently  compelling  that  a  defendant 
should  not  be  released.   This  rationale  —  that  a  defendant's 
interest  in  remaining  free  prior  to  conviction  is,  in  certain 
circumstances,  outweighed  by  the  need  to  protect  societal 
interests  —  is,  in  essence,  that  which  has  served  to  support 
court  decisions  sanctioning  the  denial  of  bail  to  defendants  who 
have  threatened  jurors  or  witnesses  or  who  pose  significant  risks 
of  flight.^/  In  such  cases,  the  societal  interest  at  issue  is 
the  need  to  protect  the  integrity  of  the  judicial  process. 
Surely,  the  need  to  protect  the  innocent  from  brutal  crimes  is  an 
equally  compelling  basis  for  ordering  detention  pending  trial. 

Because  of  the  importance  of  the  defendant's  interest  which 
is  at  stake  when  pretrial  detention  is  considered,  the  authority 
to  deny  release  should  be  available  only  in  limited  types  of 
cases,  only  after  a  hearing  incorporating  significant  procedural 
safeguards,  and  only  when  the  findings  on  which  the  detention 
order  is  based  are  supported  by  clear  and  convincing  evidence. 


J/  For  example,  in  fiscal  year  1982,  IB. 4^  of  federal  defend- 
ants were  subject  to  some  period  of  pretrial  detention,  and 
61.3%  of  those  defendants  were  held  for  more  than  ten  days. 
1982  Reports  of  the  Proceedings  of  the  Judicial  Conference  of 
the  United  States  and  Annual  Report  of  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  (herein- 
after cited  as  "1982  Annual  Report")  352-5  (Table  D-13).   It 
is  likely  that  a  good  proportion  of  the  more  substantial 
•  terms  of  pretrial  detention  were' due  to  difficulties  in 
meeting  high  money  bonds. 

6/  See,  e.g.,  United  States  v.  Wind,  527  F.2d  627  (6th  Cir. 
1975);  United  States  v.  Abrahams,  575  F.2d  3  (1st  dr.), 
cert,  denied,  1*39  U.S.  621  (1978). 
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The  Administration's  pretrial  detention  provision  meets  each  of 
these  requirements,  and  so  provides  a  framework  in  which  deten- 
tion will  be  ordered  only  when  no  other  alternative  is  available. 

Our  legislation  also  contains  a  specialized  pretrial 
detention  authority  that  would  have  been  especially  appropriate 
in  the  Dorris  case  we  mentioned.   This  provision  allows  a  tempo- 
rary ten-day  detention  of  defendants  who  are  arrested  while  they 
are  already  on  bail,  parole,  or  probation.   During  this  period, 
the  defendant  may  be  held  in  custody  while  the  original  releasing 
authorities  are  contacted  and  given  an  opportunity  to  take 
appropriate  action.   A  similar  provision  of  the  District  of 
Columbia  Code  has  been  cited  by  former  United  States  Attorney 
Charles  Ruff  as  one  of  the  most  effective  tools  available  to  his 
Office  in  dealing  with  recidivists. 

As  the  statistics  on  bail  jumping  among  drug  defendants 
noted  earlier  indicate,  the  problems  with  current  federal  bail 
law  aren't  confined  to  the  area  of  defendant  dangerousness.   The 
goal  of  assuring  appearance  at  trial  —  the  very  purpose  of  our 
present  statute  —  isn't  being  adequately  met.   Therefore,  our 
bail  reform  proposals  include  amendments  to  address  this  problem 
as  well.   First,  we  provide  clear  authority  for  the  courts  to 
inquire  into  the  sources  of  property  that  will  be  used  to  post 
bond  and  to  reject  the  use  of  proceeds  of  crime  for  this  purpose. 
Our  experience  with  drug  defendants  has  shown  that  the  forfeiture 
of  even  very  large  bonds  in  these  circumstances  is  not  a  suffi- 
cient disincentive  to  flight.   Second,  our  proposals  codify  the 
existing  authority  we  mentioned  earlier  to  deny  release  entirely 
to  persons  who  are  especially  severe  flight  risks.  Third,  our 
proposal  would  enhance  the  deterrent  value  of  the  penalties  for 
bail  jumping  by  making  them  more  closely  proportionate  to  the 
severity  of  the  offense  with  which  the  defendant  was  charged  when 
he  was  released  and  requiring  that  they  run  consecutively  to  any 
other  term  of  imprisonment  imposed  i 

A  final  aspect  of  our  proposal  —  one  that  has  been  incorpo- 
rated as  well  in  other  bail  reform  bills  now  before  the  Congress 
—  would  address  what  the  Attorney  General's  Task  Force  on 
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Violent  Crime  described  as  "one  of  the  most  disturbing  aspects" 
of  current  federal  bail  law,  namely  a  standard  which  presumptive- 
ly favors  release  of  convicted  persons  who  are  awaiting  imposi- 
tion or  execution  of  sentence  or  who  are  appealing  their  convic- 
tions.  The  Task  Force's  reasons  for  recommending  that  this 
standard  be  abandoned  are  sound  ones: 

"First,  conviction,  in  which  the  defen- 
dant's guilt  is  established  beyond  a 
reasonable  doubt,  is  presumptively 
correct  at  law.   Therefore,  while  a 
statutory  presumption  in  favor  of  release 
prior  to  an  adjudication  of  guilt  may  be 
appropriate,  it  is  not  appropriate  after 
conviction.   Second,  the  adoption  of  a 
liberal  release  policy  for  convicted 
persons,  particularly  during  the  pendency 
of  lengthy  appeals,  undermines  the 
deterrent  effect  of  conviction  and  erodes 
the  community's  confidence  in  the 
criminal  justice  system  by  permitting 
convicted  criminals  to  remain  free  even 
though  their  guilt  has  been  established 
beyond  a  reasonable  doubt."'/ 

In  the  Administration's  bail  proposal,  post-conviction 
release  would  be  available  only  in  those  cases  in  which  the 
convicted  person  is  able  to  produce  convincing  evidence  that  he 
will  not  flee  or  pose  a  danger  to  the  community  and,  if  the 
person  is. awaiting  appeal,  that  his  appeal  raises  a  substantial 
question  of  law  or  fact  likely  to  result  in  reversal  of  his 
conviction  or  an  order  for  a  new  trial.   No  lesser  standard,  In 
our  view,  is  justifiable,  particularly  since  the  reversal  rate 
for  federal  convictions  is  only  approximately  ten  percent. 5/ 

Substantial  improvements  in  federal  bail  laws  are  urgently 
needed.   We  can  no  longer  have  a  statutory  scheme  that  requires 
Judges  to  ignore  disturbing  evidence  of  defendant  dangerousness 
and  we  must  do  more  to  assure  that  defendants  who  are  seeking 
release  meet  their  responsibility  to  appear  for  trial.   The  ball 
amendments  proposed  by  the  Administration,  and  other  similar  ball 
reform  legislation  introduced  again  this  year  in  the  Congress 
such  as  S.  215,  fulfill  these  needs  and  provide  a  framework  for 
the  courts  to  strike  an  appropriate  balance  between  the  l«sitl- 


7/  Attorney  General's  Task  Force  on  Violent  Crime, 
-  Washington, , D.C. ,  August  17,  19B1,  at  52. 

§/  In  fiscal  year  1982,  the  reversal  rate  for  federal  criminal 
cases  was  9.7%.   I9B2  Annual  Report,  supra  note  5  at  196. 
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■at*  interests  of  the  defendant  and  the  equally  legitimate 
interests  of  the  public  in  preserving  the  integrity  of  our 
Judicial  system  and  protecting  community  safety. 

TITLE  II  -  SENTENCING  REFORM 

I.    Introduction 

The  sentence  in  a  criminal  case  is  imposed  at  the  end  of  a 
highly  structured  process  designed  to  assure  fairness  to  the 
defendant  and  to  the  public.   Ideally,  this  sentence  will 
represent  society's  statement  as  to  the  relative  seriousness  of 
the  defendant's  criminal  conduct,  and  will  deter  criminal  conduct 
by  others.   Unfortunately,  despite  the  best  efforts  of  the 
federal  criminal  justice  system  under  current  law,  the  sentence 
in  a  particular  criminal  case  frequently  fails  to  achieve  these 
goals.   This  is  true  in  large  measure  because  the  system  fails 
not  only  to  provide  appropriate  sentences  in  many  individual 
cases,  but  even  fails  to  provide  a  mechanism  that  might  be 
capable  of  consistently  achieving  such  a  result. 

In  the  last  ten  years  or  so,  a  consensus  has  developed  among 
persons  of  different  political  views  that  the  current  federal 
sentencing  system  is  riddled  with  serious  shortcomings.   More 
recently,  there  has  developed  substantial  sirpport  for  an  approach 
by'which  the  shortcomings  might  be  remedied  —  the  creation  of  a 
system  such  as  that  set  forth  in  title  II  of  S.  829,  a  system 
that  couples  sentencing  guidelines  with  determinate  sentencing. 
These  provisions  are  substantially  identical  to  sentencing 
provisions  approved  by  this  Committee  and  the  full  Senate  several 
times  since  the  enactment  of  S.  1437  in  1978,  most  recently  in 


the  past  Congress  with  the  repeated  approval  of  the  sentencing 
provisions  contained  in  S.  2572  and  added  by  the  Senate  to  H.R. 
3963.   These  provisions  also  formed  the  basis  of  a  sentencing 
reform  package  passed  by  the  State  of  Minnesota,  which  the 
National  Academy  of  Sciences  has  recently  reported  to  be  the  most 
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■uccesaful  of  any  of  the  State  or  local  sentencing  reform 
efforts.   The  Minnesota  system,  while  providing  less 
sophisticated  guidelines  than  we  contemplate  for  the  federal 
system,  is  the  only  State  or  local  system  in  operation  that  is 
similar  to  this  proposal  in  every  significant  respect.   In 
addition,  I  was  pleased  to  note  that  the  Judicial  Conference  of 
the  Dnited  States  has  recently  proposed  legislation  that  contains 
a  form  of  determinate  sentencing  guidelines  system. 

II.   Sentencing  Onder  Current  Law  and  Practice 

A.    The  Sentencing  Process 

A  federal  judge  might  sentence  only  a  few  dozen 
offenders  a  year,  and  a  particular  offender  before  him  for 
sentencing  might  be  the  only  person  he  has  sentenced  in  a  year  or 
even  longer  for  committing  a  particular  offense.   The  judge, 
while  trained  in  the  law,  has  no  special  competence  in  imposing  a 
sentence  that  will  reflect  society's  values,  and  federal  statutes 
do  little  to  assist  in  correcting  this  problem. 


Current  federal  law  provides  a  sentencing  judge  with 
■the  discretion  to  impose  sentence  pursuant  to  numerous  sentencing 
options  and  little  or  no  guidance  as  to  how  to  choose  emiong  the 
options.   The  statutes  contain  no  statement  of  the  purposes  of 
sentencing,  aside  from  occasional,  vague  references  to 
rehabilitation,  and  no  direction  to  the  judges  as  to  the  offense 
and  offender  characteristics  that  should  be  considered  in 
determining  an  appropriate  sentence.   Federal  sentencing  law  is 
limited  mostly  to  the  provision  of  a  maximum  term  of  imprisonment 
and  maximum  fine  that  may  be  imposed  for  violating  a  particular 
criminal  statute,  and  these  maximum  sentences  only  indicate  the 
congressional  view  of  the  appropriate  sentence  for  the  most 
serious  offense  committed  by  an  offender  with  the  most  serious 
criminal  record. 
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As  a  result  of  this  absence  of  guidance,  judges  are 
left  to  impose  sentences  according  to  their  own  notions  of  the 
purposes  of  sentences.   They  are  not  required  to  state  their 
reasons  for  choosing  a  particular  sentence,  and  many  of  them  do 
not.   Sentences  are  reviewcible  only  for  illegality  or  for 
constitutional  violation;  a  sentence  that  is  substantially  out  of 
proportion  to  those  for  similar  offenses  committed  by  similar 
offenders  is  not  otherwise  subject  to  challenge. 


B.    Sentencing  Options 

While  current  law  provides  sentencing  alternatives  of 
probation,  fines,  imprisonment,  and  restitution,  the  law  fails  to 
provide  a  mechanism  to  inform  sentencing  judges  how  they  should 
choose  sunong  them  and  fails  to  assure  that  each  option  is  useable 
to  serve  the  purposes  of  sentencing  in  the  best  way  possible. 

1.    Probation.  —  Probation  is  treated  as  a  suspension 
of  the  imposition  or  execution  of  a  sentence  rather  than  as  a 
sentence  itself.   Partly  for  that  reason  and  partly  because 
current  law  does  not  recommend  possible  probation  conditions  in 
any  detail,  there  has  been  little  incentive  to  impose  conditions 
on  probation  that  might  make  it  a  more  effective  punitive  or 
remedial  sanction  —  it  is  generally  viewed  solely  as  a  vehicle 
for  rehabilitative  efforts.   This  is  especially  troubling  because 
of  the  crowded  conditions  of  our  prisons.   As  the  Attorney 
General  has  stated  recently,  effective  use  of  probation 
conditions  for  many  non-violent  offenders  could  alleviate  much  of 
the  stress  on  our  prison  capacity  without  undermining  the 
desirability  of  imposing  prison  sanctions  in  appropriate  cases. 

'  2.    Fines.  —  The  maximum  fine  levels  for  criminal 
offenses  vary  inexplicably.   They  usually  also  reflect  penalty 
levels  of  a  century  or  more  ago,  and  today  are  much  too  low  to  be 
a  realistic  measure  of  the  seriousness  of  most  offenses.   They 
are  often  so  low  that  they  are  not  a  realistic  substitute  for  a 
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term  of  imprisonment  when  the  nature  of  the  offense  might 
otherwise  justify  their  use.   Even  if  a  fine  is  imposed,  it  may 
be  difficult  to  collect  under  current  law,  which  relies  heavily 
on  cumbersome  and  inconsistent  state  collection  procedures. 

3.  Restitution.  —  The  newly  enacted  Victim  and 
Witness  Protection  Act  of  1982  contains,  as  you  know,  important 
new  provisions  for  restitution  to  victims  of  crime  in  many 
federal  criminal  cases.   Early  experience  with  the  provisions 
demonstrates  that  additional  guidance  as  to  how  to  determine  the 
amount  of  restitution  and  how  a  payment  schedule  might  be 
tallorei)  to  the  financial  situation  of  the  defendant  would  be 
helpful  to  sentencing  judges. 

4.  Impr i sonment .  —  Jlesponsibility  for  imposing  a 
term  of  imprisonment  and  determining  its  length  is  divided  today 
Joetween  the  judicial  and  executive  branches.   Under  a  two-step 
process,  the  sentencing  judge  imposes  a  term  of  imprisonment  and 
sets  the  outside  limit  of  the  period  of  time  a  defendant  may 
spend  in  prison,  and  then  the  Parole  Commission  decides  what 
portion  of  the  maximvim  term  the  defendant  will  actually  serve. 
This  practice  was  originally  based  on  an  outmoded  19th  Century 
rehabilitative  theory  that  has  proved  to  be  so  faulty  that  it  is 
no  longer  followed  by  the  criminal  justice  system  —  yet  the 
outmoded  process  remains  in  place  trying  as  best  it  can  to  use  a 
more  modern  approach  to  sentencing. 

Current  imprisonment  statutes  were  enacted  at  a 
time  in  which  the  criminal  justice  system  utilized  a  "medical 
model"  for  determining  when  a  prisoner  should  be  released. 
Criminality  was  viewed  as  a  disease  that  could  be  cured  through 
rehabilitative  programs  in  a  prison  setting.   While  the  purpose 
of  the  sentence  was  to  rehabilitate,  no  one  could  know  when  that 
reheOsilitation  would  occur.   Therefore,  a  defendant  was  sentenced 
to  a  term  of  imprisonment  intended  to  be  longer  than  the  time  it 
would  take  for  rehabilitation  to  occur.   Periodically,  parole 
authorities  would  examine  the  prisoner's  adaptation  to  the  prison 
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Betting  in  order  to  determine  whether  he  had  been  rehabilitated 
and  could  be  released  into  society  before  the  expiration  of  his 
imposed  prison  term.  . 

There  are  two  principal  problems  with  this  theory: 
First,  many  sentences  to  terms  of  imprisonment  are  designed  to 
serve  purposes  other  than  or  in  addition  to  rehabilitation.   They 
may  be  designed  to  deter  future  criminal  conduct  by  the  defendant 
or  others,  to  protect  the  public  from  criminal  conduct  of  the 
defendant,  or  to  punish  the  defendant  for  his  conduct.   Periodic 
review  of  prisoh  behavior  is  irrelevant  to  any  of  these  purposes; 
a  sentence  for  any  of  these  purposes  logically  should  be  set  for 
a  definite  term. 

Second,  even  if  the  sentence  is  for  purposes  of 
rehabilitation,  the  theory  leading  to  an  indefinite  term  is 
unsound.   Behavioral  scientists  hiave  concluded  in  recent  years 
that  there  is  no  reliable  means  of  inducing  rehabilitation.   More 
importantly  to  consideration  of  this  theory,  they  have  also 
concluded  that  no  one  can  tell  from  a  prisoner's  behavior  in 
prison  or  before  a  parole  board  whether  or  when  he  has  become 
rehabilitated.   Consequently,  the  basic  reason  for  an 
indeterminate  sentence  and  thus  for  the  existence  of  parole 
boards  has  disappeared. 

The  federal  Parole  Commission  today  acknowledges 
that  it  cannot  tell  from  a  prisoner's  behavior  whether  or  when  he 
has  become  rehabilitated.   It  therefore  no  longer  even  attempts 
to  accord  its  practice  with  the  original  theory.   Instead,  with 
few  exceptions,  it  releases  prisoners  at  the  times  specified  by 
the  Commission's  self-developed  guidelines  —  guidelines  that  are 
based  upon  factors  known  at  time  of  sentencing.   Since  the 
Commission's  release  determinations  need  no  longer  await  an 
opportunity  to  observe  the  prisoner's  conduct  in  confinement, 
there  is  no  reason  why  the  Commission  cannot  inform  a  prisoner  of 
his  proposed  release  date  near  the  time  of  his  incarceration  — 
and  the  Commission  now  does  so  in  almost  all  cases. 
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Thus  two  branches  of  government  —  at 
approximately  the  same  time  and  based  on  essentially  the  saxne 
information  —  set  two  different  sentences  to  be  served  by  the 
same  defendant,  with  one  of  these  sentences  publicly  announced 
and  the  lower  one  that  will  actually  be  served  announced  in 
private.    This  occurs  because  of  attempts  by  the  criminal 
justice  system  to  adapt  an  outmoded  mechanism  to  modern  thinking 
about  sentencing.   The  result  is  that  the  judges  attempt  to 
adjust  their  sentences  to  override  parole  guidelines  they  see  as 
inappropriately  harsh  or  lenient,  and  that  the  parole 
authorities,  in  attempting  to  even  out  the  resulting  disparity  in 
sentences,  regularly  ignore  the  actual  sentences  imposed  by 
judges. 

5.    Specialized  sentencing  statutes.  —  Finally, 
current  law  contains  a  number  of  specialized  sentencing  statutes 
that  a  judge  may  use  in  sentencing  a  specific  category  of 
offenders,  such  as  young  offenders  or  drug  addicts.   These 
statutes  provide  little  guidance,  other  than  some  references  to 
reheibilitation,  as  to  when  a  judge  should  use  them  for  a  person 
in  the  category  of  offender  covered  by  the  statute  and  when  he 
should  not.   They  also  fail  to  take  into  account  the  fact  that  a 
particular  offender  may  belong  to  more  than  one  category  covered 
by  these  statutes. 

One  of  these  statutes,  the  Youth  Corrections  Act, 
has  caused  particular  difficulties.   Sentencing  judges  differ  as 
to  whether  it  should  be  used  at  all  for  violent  offenders.   Thus, 
similarly  situated  offenders  sentenced  by  different  judges  may  be 
sentenced  either  under  the  Act  or  to  a  regular  adult  sentence. 
Especially  since  the  parole  guidelines  generally  provide  less 
prison  time  for  persons  sentenced  under  the  Youth  Corrections  Act 
than  under  regular  adult  sentencing,  the  result  can  be  that  two 
young  offenders  with  similar  criminal  histories  who  are  convicted 
of  similar  violent  crimes  will  serve  different  prison  terms 
simply  because  they  were  sentenced  under  different  statutes. 
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In  recent  years,  a  more  difficult  problem  has 
arisen  with  the  Youth  Corrections  Act  —  the  courts  have 
construed  the  Act  to  require  that  the  Bureau  of  Prisons  separate 
YCA  offenders  from  adult  offenders.   Prisons  officials  have  found 
the  results  of  complying  with  these  court  decisions  to  be 
undesirable.   Because  there  are  only  1200  YCA  offenders  now  in 
custody,  only  three  institutions  —  located  in  Petersburg, 
Virginia;  Englewood,  California;  and  Morgantown,  West  Virginia  — 
have  been  set  aside  to  house  them,  with  the  result  that  most  of 
these  young  offenders  must  be  placed  long  distances  from  their 
homes  and  families.   The  placement  of  all  YCA  offenders  in  three 
institutions  has  also,  in  effect,  negated  the  classification 
process  for  these  inmates.   The  Bureau  classifies  inmates  into 
six  categories,  with  level  one  representing  the  minimal  risk  and 
level  six  representing  the  maximum  risk.   The  result  of  placing 
these  offenders  in  three  institutions  is  a  mixing  of  the 
criminally  sophisticated  with  the  unsophisticated,  the  hardened 
with  the  naive,  the  assaultive  with  the  easily  victimized,  and 
the  first  time  offender  with  the  repeater.   The  distance  from 
home,  combined  with  the  limited  ability  to  separate  these 
prisoners  according  to  the  prisoner  classification  system, 
compounds  discipline  problems  with  managing  a  youthful  population 
more  prone  than  an  older  population  to  act  out  and  be  disruptive. 

The  Youth  Corrections  Act  should  be  repealed,  not 
only  because  age  is  only  one  factor  that  may  play  a  role  in 
determining  the  appropriate  sentence,  but  because  the  separate 
facilities  for  young  offenders  sentenced  under  the  Act  have 
proved  unworkable.   Thus,  the  Department  of  Justice  strongly 
disagrees  with  the  suggestion  of  the  Judicial  Conference  in  its 
proposed  bill  that  sentencing  judges  be  permitted  to  sentence 
young  offenders  to  separate  facilities. 
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C.    Consequences  of  the  Current  System 

The  almost  inevitable  result  of  the  proliferation  of 
sentencing  options  and  the  lack  of  statutory  guidance  as  to  how 
to  use  them  is  considerable  disparity  in  sentences  imposed  by 
federal  judges.   This  disparity  has  been  documented  in  numerous 
studies,  including  one  conducted  by  the  Federal  Judicial  Center 
of  district  judges  in  the  Sc'cond  Circuit  and  a  more  recent  study 
conducted  for  the  Department  of  Justice  by  INSLAW,  Inc.  and 
Yankelovich,  Skelly  and  White,  Inc.   In  the  latter  study,  208 
federal  judges  were  presented  with  16  hypothetical  cases.   They 
agreed  in  only  3  of  16  cases  on  whether  to  sentence  the  defendant 
to  prison.   The  study  found  that  21  per  cent  of  sentence 
variation  was  due  to  the  tendency  of  some  judges  to  impose 
generally  harsher  or  more  lenient  sentences  than  other  judges, 
rather  than  to  differences  in  offense  or  offender 
characteristics,  and  that  even  more  variation  was  due  to  the 
tendency  of  a  particular  judge  to  impose  harsher  or  more  lenient 
sentences  than  other  judges  for  particular  classes  of  offenses  or 
offenders. 

Various  attempts  by  the  Parole  Commission  and  the 
judicial  branch  to  reduce  this  disparity  have  been  ineffective. 
The  parole  guidelines  have  served  to  reduce  disparity  in  terms  of 
imprisonment,  but,  as  a  recent  General  Accounting  Office  study 
shows,  they  have  not  been  fully  successful  in  doing  so.   And,  of 
course,  the  parole  guidelines  cannot  do  anything  about  a 
probationary  sentence  that  should  have  been  a  prison  sentence  or 
vice  versa,  or  about  an  inappropriate  level  of  fine  or 
restitution,  or  about  a  prison  term  that  makes  a  prisoner 
ineligible  for  parole  on  his  guidelines  date  or  results  in  his 
release  before  that  date. 

The  judicial  branch  now  supplies  sentencing  judges  with 
information  in  the  pre-sentence  report  concerning  the  parole 
guidelines  probably  applicable  to  the  defendant  and  the  kinds  and 
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iMiftlia  of  ■•ntences  that  are  Imposed  nationwide  and  In  the 
judge's  district  for  the  defendant's  offense.   I  understand  that 
it  is  in  the  process  of  improving  its  data  colliection  to  include 
nore  detailed  information  on  sentences  imposed  on  persons  with 
particular  offense  and  offender  charajiteristlcs.   At  this  stage, 
the  information  is  useful  to  Inform  judges  of  past  sentencing 
practices;  it  is  not  designed  to  alter  those  practices  that  need 
to  be  altered  to  assure  that  they  adequately  reflect  sentencing 


The  perception  of  sentencing  disparity  has  serious 
consequences  for  the  public  and  the  criminal  justice  system.   It 
tends  to  encourage  defendants  to  relitigate  their  guilt 
continually.   Combined  with  the  artificial  process  by  which 
judges  Impose  long  prison  terms  and  parole  authorities  set  early 
release  dates  shortly  thereafter,  it  serves  to  undermine  public 
confidence  in  the  criminal  justice  system,  thus  robbing  the 
system  of  some  of  its  potential  deterrent  effect. 

III.  Sentencing  Under  Title  II  of  the  Bill 

Title  II  of  the  bill  would  completely  revise  current  law  to 
legislate  the  purposes  of  sentencing,  to  create  a  mechanism  to 
assure  rationality  and  fairness  in  sentences  designed  to  carry 
out  those  purposes,  and  to  provide  appellate  review  of  sentences 
to  assure  their  legality  and  reasonableness. 

A.    Legislatively  Prescribed  Purposes 

Title  II  would  for  the  first  time  give  legislative 
recognition  to  the  appropriate  purposes  of  sentencing.   The 
stated  purposes  specifically  Include  reflecting  the  seriousness 
of  the  offense  and  just  punishment,  deterrence  of  criminal 
conduct,  protection  of  the  public  from  further  crimes  of  the 
defendant,  and  providing  rehabilitation  programs  in  the  most 
effective  manner.   The  bill  deliberately  does  not  favor  one 
purpose  over  another,  since  any  one  of  these  purposes  may  be  the 
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major  purpose  of  a  sentence  in  any  given  case.   For  example,  the 
the  major  purpose  of  a  sentence  to  imprisonment  for  a  violent 
offender  may  be  just  punishment  while  the  major  purpose  of  a 
sentence  to  probation  conditioned  on  obtaining  mental  health 
treatment  for  a  non-violent  offender  may  be  rehabilitation.   The 
bill  does  recognize  that  rehabilitation  should  not  be  the 
purpose  of  sentencing  a  defendant  to  imprisonment  nor  a  factor  in 
determining  the  length  of  a  prison  term.   Of  course,  this  does 
not  mean  that  the  Department  will  not  continue  to  make  every 
effort  to  provide  suitable  rehabilitation  programs  to  prisoners 
in  its  custody.   It  is  simply  unfair  to  send  a  person  to  prison 
for  rehabilitation  or  base  the  length  of  that  term  on  whether  he 
is  rehabilitated  when  we  recognize  that  no  one  knows  when  or 
whether  a  prisoner  has  been  rehabilitated. 

B.    The  Sentencing  Process 

The  sentencing  judge  would  impose  sentence  after 
considering  the  purposes  of  sentencing  and  sentencing  guidelines 
promulgated  by  a  commission  in  the  judicial  branch  that  would 
recommend  an  appropriate  kind  and  range  of  sentence  for  each 
combination  of  offense  and  offender  characteristics.   The  judge 
would  be  required  to  impose  sentence  in  accord  with  the 
guidelines  recommendation  unless  he  found  that  a  factor  in  the 
case  was  not  adequately  considered  in  the  guidelines  and  should 
affect  the  sentence.   If  the  judge  imposes  sentence  outside  the 
guidelines,  he  must  state  specific  reasons  for  doing  so.   The  . 
question  whether  the  sentence  is  reasonable  is  subject  to 
appellate  review  at  the  request  of  the  defendant  if  the  sentence 
is  above  the  guidelines  and  at  the  request  of  the  government, 
made  on  behalf  of  the  public  and  personally  approved  by  the 
Solicitor  General  or  the  Attorney  General,  if  it  is  below  the 
guidelines.   If  the  sentence  was  to  a  term  of  imprisonment,  the 
term  imposed  by  the  judge  would  represent  the  actual  time  served 
less  a  small  amount  of  credit  that  could  be  earned  for  complying 
with  institution  rules.   The  Parole  Commission  and  its  function 
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of  Betting  release  dates  would  be  abolished,  and  the  current 
practice  of  judges  artificially  inflating  prison  terms  because  of 
the  parole  system  would  be  eliminated.   If  the  sentencing  judge 
thought  a  defendant  would  need  street  supervision  following  his 
tern  of  imprisonment,  he  could  impose  a  term  of  supervised 
release  to  follow  the  term  of  imprisonment. 

Sentencing  guidelines  and  policy  statements  would  be 
promulgated  by  a  United  States  Sentencing  Commission  in  the 
judicial  branch.   The  Commission  would  consist  of  seven  members 
who  would  be  appointed  by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate,  after  the  President  had  consulted  with 
judges,  prosecutors,  defense  counsel,  and  others  interested  in 
the  criminal  justice  system  for  their  recommendations.   The 
Commission  members,  including  any  members  from  the  federal 
judiciary,  would  serve  full  time  and  would  be  paid  at  the  rate  of 
judges  of  the  federal  appellate  courts.   The  bill  provides  for  a 
staff  of  highly  qualified  professionals  for  the  Commission,  and 


directs  that  the  Commission,  in  addition  to  promulgating 
guidelines,  engage  in  sentencing  research  and  training. 

C.    Sentencing  Options 

Each  of  the  sentencing  options  would  be  improved  under 
title  II  —  and  the  sentencing  guidelines  will  enable  the  system 
to  make  the  most  effective  use  of  these  improved  sentencing 
options. 

1.    Probation.  —  Probation  would  become  a  sentence  in 
itself,  rather  than  a  deferral  of  imposition  or  execution  of 
another  form  of  sentence.   If  a  sentencing  judge  imposed 
probation  in  a  felony  case,  he  would  be  required  to  impose,  at  a 
minimum,  a  condition  that  the  defendant  pay  a  fine  .or  restitution 
or  engage  in  community  service.   In  addition,  the  judge  would  be 
required  to  impose  as  a  condition  of  probation  in  every  case  a 
prohibition  against  committing  a  new  offense.   The  bill  also 
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lists  a  niunber  of  new  conditions  that  may  be  imposed  on  s 
sentence  of  probation  for  consideration  of  the  Sentencing 
Commission  and  the  judges. 

2.  Fines.  —  Title  II  significantly  increases  maximum 
fine  levels  for  most  federal  offenses.   The  maximums  are 
increased  to  a  quarter  of  a  million  dollars  for  an  individual 
convicted  of  a  felony  and  half  a  million  dollars  for  «n 
organization  convicted  of  a  felony.   The  amount  within  that 
maximum  will  be  determined  according  to  the  sentencing  guidelinas 
and  will  be  based  in  part  on  the  defendant's  ability  to  pay  and 
the  seriousness  of  the  offense.   Fine  collection  procedures  will 
be  improved  by  permitting  reliance  on  lien  procedures  patterned 
after  the  federal  tax  laws. 

3.  Restitution.  —   Restitution  provisions  are 
substantially  similar  to  the  provisions  in  the  Victim  and  Witness 
Protection  Act  of  1982,  with  the  provisions  dovetailed  into  the 
new  sentencing  provisions.   This  will  permit  the  sentencing 
guidelines  and  policy  statements  to  provide  more  detail  than  is 
present  in  current  law  as  to  how  the  amount  of  restitution  should 
be  calculated  and  methods  by  which  restitution  can  be  imposed  so 
that  it  can  be  paid,  for  example,  in  installments  if  the 
defendant  is  a  salaried  en^loyee.   S.  829  also  provides  for 
government  assistance  in  collecting  unpaid  restitution,  a  measure 
we  believe  will  improve  the  enforceability  of  an  order  of 
restitution. 

4.    Imprisonment.  —  As  discussed  earlier,  title  II 
completely  changes  the  way  in  which  the  length  of  a  term  is 
imposed,  abolishing  early  release  on  parole  and  converting  to  a 
system  i»i  which  the  sentence  imposed  by  the  judge  represents  the 
actual  time  to  be  served  less  good  time. 

It  should  be  noted  that  S.  829  differs  from  the 
sentencing  provisions  in  S.  668  and  S.  830  in  two  respects. 
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First,  it  extends  slightly  the  maximvun  terms  of  imprisonment  that 
may  be  imposed  for  a  particular  grade  of  offense.   This  will  give 
the  Sentencing  Commission  more  flexibility  in  fashioning 
sentencing  recommendations  for  the  most  serious  offenses. 
Second,  S.829  does  not  provide  for  a  repeated  reexamination  by 
the  courts  of  long  sentences.   The  Department  of  Justice  is  of 
the  view  that  such  a  provision  only  serves  to  create  unnecessary 
and  time-consuming  court  hearings  that  are  contrary  to  the 
purpose  of  creating  a  system  in  which  final  sentences  are 
publicly  announced  at  the  time  of  sentencing.   The  defendant  will 
have  had  an  earlier  opportunity  to  appeal  his  sentence  if  it  is 
unusually  high,  and  we  believe  that  one  review  is  sufficient.   S. 
829,  like  the  other  bills,  does  permit  reexamination  of  a 
sentence  in  other  limited  circumstances.   The  Bureau  of  Prisons 
may  request  reduction  of  a  sentence  for  extraordinary  and 
compelling  reasons,  such  as  terminal  illness.   In  addition,  if 
the  sentencing  guidelines  for  a  particular  offense  are  lowered 
and  it  is  consistent  with  a  policy  statement  of  the  Sentencing 
Commission,  the  court,  on  its  own  motion  or  at  the  request  of  the 
defendant  or  the  Bureau  of  Prisons,  may  reduce  the  sentence  of  a 
defendant  sentenced  under  the  old  guidelines.   We  believe  these 
limited  opportunities  to  change  sentences  are  sufficient  to 
assure  reconsideration  of  sentence  whenever  justified. 

5.    Specialized  sentencing  statutes.  —   S.  829  would 
repeal  all  the  specialized  sentencing  statutes  that  create 
proviaions  applicable  to  only  one  category  of  offender.   The 
guidalincs  system  is  a  far  preferable  method  of  determining  an 
appropriate  -sentence  for  offenders  with  particular 
characteristics  since  it  provides  for  systematic  consideration  of 
all  offender  characteristics  at  the  same  time  rather  than  one 
isolated  characteristic. 

D.   Advantages  of  Title  II  Over  Current  Law 

Title  II  provides  numerous  advantages  over  currant  law.   The 
Boct  la^pertant  of  these  is  that  it  will  provide  a  sentsncing 
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mechanism  whose  purpose  is  to  assure  both  fair  sentences  and  the 
appearance  of  fail  sentences.   The  sentencing  guidelines  will 
enable  the  sentencing  judges  to  determine  an  appropriate  sentence 
for  a  defendant  with  a  particular  criminal  history  convicted  of  a 
particular  offense,  knowing  that  the  sentence  is  fair  as  compared 
to  the  sentences  for  all  other  offenders.   Everyone,  including 
the  defendant,  the  public,  and  those  in  the  criminal  justice 
system  charged  with  implementing  the  sentence,  will  know  at  the 
time  of  sentencing  exactly  what  the  sentence  is  and  why  it  was 
imposed.   The  characteristics  of  the  offense  and  the  offender 
that  result  in  a  sentence  different  from  that  for  another 
offender  will  be  apparent  —  and  if  a  sentence  is  inappropriate, 
it  can  be  corrected  on  appeal.   The  appeal  mechanism  has  another 
advantage  over  current  law  —  it  will  result  in  the  development 
of  a  body  of  case  law  concerning  whether  particular  reasons 
legally  justify  imposing  sentences  outside  the  guidelines.   The 
bill  permits  not  only  defendant  appeal  of  an  unusually  high 
sentence  but  government  appeal  of  an  unusually  low  one. 
Government  appeal  of  sentence  —  which  is  clearly  constitutional 
under  the  case  law  and  is  supported  by  the  Judicial  Conference 
assures  that  balanced  case  law  will  develop  on  questions  of  the 
appropriateness  of  sentencing  either  above  or  below  the 
guidelines. 

Title  II  also  makes  the  sentencing  options  available  to  a 
judge  more  effective.   In  particular,  it  makes  probation  and 
fines  more  useable  as  options  to  incarceration  in  appropriate 
cases.   This  usefulness  is  enhanced  by  placing  these  options  in  a 
sentencing  guidelines  system  that  will  recommend  when  their  use 
is  appropriate  and  when  it  is  not. 

Title  II  should  also  save  the  government  money  after  the 
initial  start-up  phase.   It  replaces  the  expensive  and  cumbersome 
parole  system  with  a  small  Sentencing  Commission  that  will  not  be 
Involved  in  individual  cases.   It  may  reduce  somewhat  the 
rep«at*d  challenges  to  a  conviction  caused  by  the  fact  that  a 
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defendant  thinks  his  sentence  is  too  high.   It  may  also  reduce 
the  caseload  of  probation  officers,  since  it  will  not 
automatically  result  in  post-release  supervision  of  an  offender 
if  such  supervision  is  unnecessary. 

Before  closing  the  discussion  of  title  II,  I  should  note 
that  the  Department  welcomes  the  support  of  the  Judicial 
Conference  of  the  United  States  of  some  form  of  determinate 
sentencing  guidelines  system  with  appellate  review  of  a  sentence 
outside  the  guidelines.   However,  the  Department  wishes  to  note 
particular  disagreement  with  two  major  substantive  points  of  the 
Judicial  Conference  proposal.   First,  the  Department  would  make 
the  Sentencing  Commission  a  full-time  body  with  members  selected 
after  participation  by  all  three  branches  of  government  rather 
than,  as  proposed  by  the  Judicial  Conference,  a  part-time  body 
selected  only  by  the  judicial  branch.   We  believe  that  it  is 
important  that  the  work  of  the  sentencing  guidelines  agency  be 
carried  out  by  a  highly  visible  entity  that  is  able  to  devote  its 
full  energies  to  creation  of  sound  federal  sentencing  policy  — 
and  that  this  is  especially  important  at  the  initial  stages  of 
guidelines  development  and  implementation. 

Second,  we  disagree  with  the  intriguing  suggestion  of  the 
Judicial  Conference  that  the  Parole  Commission  be  retained  with  a 
substantially  altered  role.   Under  the  proposal,  the  judge,  after 
considering  sentencing  guidelines,  would  set  both  the  parole 
eligibility  date  for  a  convicted  defendant  sentenced  to  prison 
and  his  maximum  term  of  imprisonment.   The  defendant  would  be 
released  on  his  parole  eligibility  date  unless  the  Parole 
Commission  determined  tRat  he  had  not  substantially  complied  with 
prison  rules,  in  which  case  the  Parole  Commission  would  set  a 
release  date  within  the  maximum.   The  Parole  Commission  would  set' 
conditions  of  parole  release  and  would  determine  the  consequences 
of  parole  violations.   These  provisions  would,  in  effect,  keep  an 
expensive  and  cumbersome  agency  in  existence  primarily  to  carry 
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out  a  function  that  the  Bureau  of  Prisons  perfonns  today  and 
should  continue  to  perform  —   that  of  determining  credit  toward 
service  of  sentence  for  good  behavior.   In  addition,  the  proposal 
seems  to  perpetuate  a  problem  with  current  law:  the  person  who 
receives  street  supervision  following  his  time  in  prison  is  the 
one  who  has  time  remaining  on  hie  sentence  rather  than 
necessarily  the  person  who  needs  supervision,  and  the  better  the 
prisoner  complies  with  prison  rules  the  longer  his  street 
supervision.   The  result  is  a  waste  of  resources  on  supervising 
defendants  who  may  not  need  it  at  the  same  time  the  system  fails 
to  supervise  others  who  should  be  supervised. 

IV.   Conclusion 

The  Administration  strongly  recommends  the  passage  of  title 
II  of  S.  829.   We  do  have  a  number  of  minor  technical  suggestions 
that  we  would  like  to  submit  to  the  Subcommittee  shortly. 

TITLE  III  -  The  Exclusionary  Rule 

Title  III  of  the  bill  sets  oiir  a  modification  of  the  Fourth 
Amendment  exclusionary  rule  to  restrain  it  to  its  proper  role, 
namely  deterring  unlawful  police  conduct.   Our  proposal  is 
identical  to  that  submitted  by  the  Administration  and  introduced 
by  Chairman  Thurmond  as  S.  2231  in  the  97th  Congress.   Our 
proposal  is,  simply,  that  the  exclusionary  rule  would  not  be 
applied  in  cases  in  which  the  law  enforcement  officers  who 
conducted  the  search  acted  in  a  reasonable  good  faith  belief  that 
their  actions  were  lawful. 

Before  discussing  this  proposal  in  greater  depth,  I  would 
like  to  discuss  the  origin  and  development  of  the  rule  and  some 
specific  cases  which  illustrate  the  very  real  contemporary 
problems  created  by  the  rule  in  quite  a  large  number  of  cases. 
At  the  outset,  however,  I  think  it  is  important  to  address  one  of 
the  most  seriously  misplaced  arguments  raised  in  the  current 
debate  over  the  rule,  the  impact  of  the  rule  on  the  criB«  rate. 
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Supporters  of  the  rule  claim  that  advocates  for  modification  of 
the  present  rule  argue  incorrectly  that  reforming  the  rule  will 
reduce  the  crime  rate.   The  fact,  however,  is  that 'advocates  for 
reform  do  not  claim  that  any  such  change  is  a  panacea  for  crime 
rate  reduction.   Any  thoughtful  consideration  of  contemporary 
crime  must  recognize,  unfortunately,  that  there  is  no  single 
panacea.   On  the  other  hand,  advocates  for  reform  do  point  out 
that  the  rule  operates  to  free  known  murderers,  robbers,  drug  • 
traffickers  and  other  violent  and  non-violent  offenders  and  .that 
a  rule  of  evidence  which  has  such  a  result  without  a  reasonable 
purpose  to  support  it  is  intolerable. 

These  heavy  costs  extracted  from  society  by  the  rule  have 
not  gone  unnoticed  by  the  Supreme  court.   In  Stone  v.  Powell ,  428 
U.S.  465,  490  (1975),  the  Court  stated  that  the  rule  "deflects 
the  truthfinding  process  and  often  frees  the  guilty."   The  Court 
has  noted  that  its  "cases  have  consistently  recognized  that 
unbending  application  of  the  exclusionary  sanction  to  enforce 
ideals  of  governmental  rectitude  would  impede  unacceptably  the 
truthfinding  functions  of  the  Judge  and  jury."  United  States  v. 
Payner,  44?  U.S.  727,  734  (198O).   The  Court's  recognition  of  the 
price  exacted  by  the  rule  now  causes  it  to  answer  the  question  of 
whether  the  rule  should  be  applied  in  a  particular  context  "by 
weighing  the  utility  of  the  exclusionary  rule  against  the  costs 
of  extending  it..."   Stone  v.  Powell,  supra  at  489. 
The  Rule  and  its  Development 

In  tracing  the  development  of  the  rule  it  is  important  at 
the  outset  to  recall  the  specific  words  of  the  Fourth  Amendment 
upon  which  the  rule  is  based:   "The  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be  violated." 

It  is  apparent  that  the  "exclusionary  rule"  itself  is  not 
articulated  in  the  Fourth  Amendment  or,  for  that  matter,  in  any 
part  of  the  constitution,  the  Bill  of  Rights,  or  the  federal 
criminal  code.   The  exclusionary  rule  is,  rather,  a  judicially 
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declared  rule  of  law  created  In  191'^.  when  the  United  States 
Supreme  Court  held  In  Weeks  v.  United  States,  232  U.S.  383,  that 
evidence  obtained  in  violation  of  the  Fourth  Amendment  is 
inadmissible  in  federal  criminal  prosecutions. 

This  doctrine  was  criticized  by  many  commentators  from  the 
start,  but  the  rule  became  firmly  implanted  in  the  federal 
criminal  justice  system.   The  states,  however,  were  divided  In 
their  opinion  of  the  rule.   In  the  three  decades  following  Weeks, 
sixteen  states  adopted  the  rule  while  thirty-one  states  refused 
to  accept  it. 

It  was  not  until  19t9  that  the  Supreme  court  was  squarely 
confronted  with  the  question  of  whether  the  exclusionary  rule 
should  be  applied  to  state  criminal  prosecutions.   In  Wolf  v. 
Colorado,  338  U.S.  25  (19^9),  the  court. held  that  although  the 
guarantees  of  the  Fourth  Amendment  applied  to  the  states  through 
the  due  process  clause  of  the  Fourteenth  Amendment,  the  Four- 
teenth Amendment  did  not  forbid  the  admission  of  evidence 
obtained  by  an  unreasonable  search  and  seizure.   Later,  in  Mapp 
V.  Ohio,  367  U.S.  6'43  (1961),  the  Court  reversed  its  decision  in 
Wolf  and  held  that  because  the  Fourth  Amendment  right  of  privacy 
was  enforceable  against  the  states  through  the  Fourteenth 
Amendment,  "it  is  enforceable  against  them  by  the  same  sanction 
of  exclusion  as  is  used  against  the  Federal  Government." 

When  first  imposed  by  the  Supreme  Court  In  191t,  the 
exclusionary  rule  was  justified  both  as  a  means  of  deterring 
unlawful  police  misconduct  and  on  a  judicial  integrity  ground, 
which  sought  to  prevent  courts  from  being  accomplices  in  willful 
constitutional  violations.   Over  time,  it  has  become  clear  that 
the  deterrence  rationale  is  the  foremost  reason  behind  the  rule. 
Cases  such  as  Stone  v.  Powell ,  supra,  Michigan  v.  DeFilllppo,  4M3 
U.S.  31  (1979),  United  States  v.  Peltier,  H22   U.S.  531  (1975), 
and  United  States  v.  Calandra,  41M  U.S.  338  (1974),  have  clearly 
established  that  today  the  rule  will  be  invoked  to  protect  Fourth 
Amendment  rights  only  when  to  do  so  is  deemed  efficacious  as  a  • 
deterrent  to  unlawful  conduct  by  law  enforcement  authorities.   In 
consistently  focusing  on  the  deterrence  rationale  in  defining  and 
limiting  the  application  of  the  rule,  the  Court  has  all  but 
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ignored  the  judicial  integrity  ground.   At  any  rate,  to  the 
extent  that  notions  of  "judicial  integrity"  are  still  a  basis  for 
the  rule's  retention,  the  Supreme  Court  in  Peltier,  supra,  has 
stated  that  "the  'imperative  of  judicial  integrity'  is  also  not 
offended  if  law  enforcement  officials  reasonably  believed  in  good 
.faith  that  their  conduct  was  in  accordance -with  the  law..."   422 
U.S.  531,  537-38. 

Although  the  Court  recognizes  deterrence  as  the  rule's 
paramount  purpose,  it  has  not  limited  the  rule  only  to  those 
situations  in  which  the  law  enforcement  officer's  conduct  is 
susceptible  to  being  deterred.   For  example,  courts  continue  to 
suppress  evidence  seized  by  law  enforcement  officers  during 
searches  conducted  pursuant  to  duly  authorized  warrants  obtained 
in  good  faith  but  later  found  defective  by  an  appellate  court. 
Such  was  the  situation  in  United  States  v.  Alberto  Antonio  Leon 
(9th  Cir.  Mar.  4,  1983)-   In  that  recent  case,  an  informant 
advised  police  officers  that  he  had  seen  two  named  persons 
selling  drugs  from  their  residence  five  months  before.   On  the 
basis  of  that  tip,  the  police  conducted  a  one-month  surveillance 
of  the  two  people  and  their  residence.   The  surveillance  event- 
ually expanded  to  cover  two  other  residences  and  other  persons 
with  whom  the  two  earlier  identified  people  had  been  associating, 
the  circumstances  strongly  suggesting  that  all  persons  and 
residences  were  involved  in  narcotics  trafficking.   After 
consulting  with  three  assistant  district  attorneys,  the  police 
obtained  warrants  from  a  state  court  judge  for  the  search  of  the 
residences  and  various  automobiles  belonging  to  the  suspects. 
The  searches  produced  narcotics  and  narcotics  paraphernalia. 

The  defendants  were  charged  with  various  drug  violation's  but 
a  district  judge  ruled  that  the  search  warrants  were  defective 
because  the  informant's  information  was  probably  stale.   Much  of 
the  evidence  obtained  by  the  search  was  suppressed.   The  Ninth 
Circuit  affirmed  over  the  objection  of  Justice  Kennedy,  who 
observed  In  his  dissenting  opinion  that  the  affidavit  in  support 
of  the  warrants  "sets  forth  the  details  of  a  police  investigation 
conducted  with  care,  diligence,  and  good-faith." 
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United  States  v. Shorter,  600  F.2d  585  (6th  Cir.  1979),  !• 
another  example  of  the  exclusionary  rule  being  applied  where  an 
authorized  search  warrant  Is  Invalidated  by  a  second  Judge  or 
court.   In  that  case,  local  police  and  agents  of  the  Federal 
Bureau  of  Investigation  (FBI)  arrested  a  suspected  Ohio  bank 
robber  at  his  home.   After  the  arrest,  the  FBI  agent  telephoned  a 
federal  magistrate  and  stated  his  grounds  for  a  search  warrant 
which  was  then  issued  by  the  magistrate  as  permitted  by  law.   The 
subsequent  search  produced  incriminating  evidence,  including  bait 
bills  and  a  firearm.   The  trial  Judge  ruled  the  search  lawful, 
but  the  conviction  was  reversed  on  appeal.   The  appellate  court 
decided  that  although  the  officer  had  in  fact  been  placed  under 
an  oath  by  the  magistrate  which  incorporated  all  the  testimony 
already  provided  in  the  course  of  reciting  the  grounds  for  the 
warrant,  the  failure  of  the  magistrate  to  require  the  oath  at  the 
beginning  of  the  telephone  conversation  violated  the  law  because 
the  applicable  Federal  Rule  requires  that  the  oath  be  obtained 
"immediately." 

These  cases  involved  disagreements  between  judges  about 
Judicial  conduct  —  there  is  no  police  misconduct  involved.   The 
police  were  carrying  out  their  duties  as  society  expects  them  to 
do:   the  officers  provided  their  information  fully  and  honestly 
to  the  court  and  proceeded  to  carry  out  the  orders  of  the  court 
once  the  warrants  were  issued.   Suppression  of  evidence  in 
Instances  such  as  these  does  not  serve  the  purpose  of  the 
exclusionary  rule,  the  deterrence  of  police  misconduct.   In  fact, 
it  only  serves  to  damage  both  a  community's  perception  of  Justice 
and  the  morale  of  law  enforcement  officers  who  have  followed  the 
rules  only  to  have  the  evidence  suppressed  on  the  premise  that 
they  have  violated  the  Constitution.   Proper  police  conduct  is 
thereupon  falsely  labeled  as  illegal. 

The  deterrent  purpose  of  the  exclusionary  rule  also  is  not 
served  when  courts  apply  the  rule  to  situations  where  the 
appellate  court  cases  are  not  at  all  clear,  where  the  law  is 
thoroughly  confused  or  even  in  situations  where  the  cases  are  in 
flat  contradiction.   Police  often  are  confronted  with  the 
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question  of  whether  to  conduct  a  warrantless  search  in  the  field 
when  the  circumstances  they  are  facing  are  not  covered  by 
existing  case  law. 

For  example,  the  rule  was  applied  in  precisely  this  type  of 

situation  in  Bobbins  v.  California,  U.S.  ,  101  S.  Ct .  2842 

(1981).   In  that  case,  the  Court  excluded  evidence  of  a  substan- 
tial quantity  of  marihuana  found  in  a  car  trunk  in  a  decision 
largely  based  on  two  previous  cases,  United  states  v.  Chadwick, 
433  U.S.  1  (1977)  and  Arkansas  v.  Sanders,  MH2  U.S.  753  (1979), 
neither  of  which  had  been  decided  at  the  time  of  the  search  in 
Bobbins  in  1975.   On  the  very  same  day,  the  Court  decided  another 

case,  Hew  York  v.  Belton,  U.S.  ,  101  S.  Ct .  2860  which  was 

remarkably  similar  factually.   In  both  oases,  police  officers 
lawfully  stopped  a  car,  smelled  burnt  marihuana,  discovered 
marihuana  in  the  passenger  compartment  of  the  car,  and  lawfully 
arrested  the  occupants.   Thereafter,  in  Bobbins ,  the  officer 
found  two  packages  wrapped  in  green  opaque  paper  in  the  recessed 
rear  compartment  of  the  car,  opened  them  without  a  warrant,  and 
found  30  pounds  of  marihuana.   In  Belton,  the  officer  found  a 
jacket  in  the  passenger  compartment,  unzipped  the  pocket  without 
a  warrant,  and  found  a  quantity  of  cocaine. 

Both  cases  required  an  analysis  of  the  "automobile  excep- 
tion" cases,  such  as  Chadwick,  which  pertain  to  the  validity  of 
warrantless  searches  of  cars  and  their  contents.   When  the  Court 
announced  its  decisions  in  Belton  and  Bobbins,  three  justices 
opined  that  both  searches  were  legal;  three  Justices  opined  that 
both  were  Illegal;  and  three  justice  controlled  the  ultimate 
decision  that  Bobbins  was  illegal  and  Belton  was  legal.   When 
Bobbins  was  finally  decided,  11  judges  had  reviewed  the  search. 
Seven  found  it  valid  and  seven  invalid. 

Moreover,  the  decisions  hardly  clarified  the  law  of  search 
and  seizure  in  this  area.   As  stated  by  Justice  Brennan  in  his 
dissent  in  Belton: 

"The  Co,urt  does  not  give  the  police  any  'bright 

line'  answers  to  these  questions.   More  important, 

bsoausa  the  Court's  new  rule  abandons  the  justifica- 
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tions  underlying  Chimel ,  It  offers  no  guidance  to  the 

police  officer  seeking  to  work  out  these  answers  for 

himself." 
It  was  not  surprising,  therefore,  that  the  whole  field  of  law 
involved  in  these  cases  was  again  before  the  United  States 
Supreme  Court  less  than  a  year  later  in  United  States  v.  Ross , 

U.S.  ,  102  S.  Ct.  2157  1982).   In  that  case,  which 

involved  the  search  of  a  brown  paper  bag  containing  heroin  found 
in  a  car's  truck,  the  Court  repudiated  the  holding  in  Robbins  and 
held  that  the  "automobile  exception"  to  the  Fourth  Amendment 
allows  police"  who  have  lawfully  stopped  a  vehicle  which  they 
reasonably  believe  to  contain  contraband  to  conduct  a  warrantless 
search  of  any  part  of  it,  including  all  containers  and  packages, 
in  which  the  contraband  may  be  concealed. 

Thus,  the  rule  of  law  with  respect  to  container  searches  in 
automobiles  has  apparently  been  finally  made  clear.   Meanwhile, 
however,  the  defendant  in  Robbins  who  possessed  thirty  pounds  of 
marihuana,  went  free  because  the  police  at  the  time  of  the  search 
did  not  apply  the  law  as  it  would  be  applied  at  the  moment  the 
Supreme  Court  considered  the  Robbins  case.   It  is  probably  a 
small  consolation  for  the  police  in  that  situation  that  their 
view  of  the  law  was  ultimately  borne  out  in  a  subsequent  case. 
To  say  that  the  suppression  of  reliable,  trustworthy,  evidence  in 
such  a  case  helps  to  prevent  police  "misconduct"  is  absurd. 

The  consequence  of  applying  the  exclusionary  rule  in  the 
cases  discussed  above  is  two-fold.   First,  the  purpose  of  the 
exclusionary  rule  is  not  served  when  the  officers  believe,  in 
good  faith,  that  they  are  performing  a  lawful  search.   When  law 
enforcement  officers  obtain  a  warrant  in  good  faith  or  when  they 
make  a  reasonable,  good  faith  attempt  to  predict  the  decisions 
that  future  courts  will  make,  there  exists  no  logical  basis  for 
excluding  the  evidence  they  have  gathered.   Applying  the  rule  in 
these  cases  fails  to  further  in  any  degree  the  rule's  deterrent 
purpose,  since  conduct  reasonably  engaged  in,  in  good  faitff,  is 
by  definition  not  susceptible  to  being  deterred  by  the  imposition 
of  after-the-fact  evidentiary  sanctions. 
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(Second ,  application  of  the  exclusionary  rule  when  the  police 

have  acted  reasonably  and  in  good  faith  results  in  attaching  a 

false  label  to  proper  police  conduct.   This  adversely  affects  the 

criminal  justice  system  by  fostering  the  public  perception  that 

police  are  engaged  in  lawless,  improper  conduct  when  that  is 

simply  not  the  case.   The  Supreme  Court  recognized  these  effects 

in  Stone  v.  Powell,  428  U.S.  1(65  (1976),  in  which  it  stated: 

The  disparity  in  particular  cases  between  the  error 
committed  by  the  police  officer  and  the  windfall 
afforded  a  guilty  defendant  by  application  of  the  rule 
is  contrary  to  the  idea  of  proportionality  that  is 
essential  to  the  concept  of  justice.   Thus,  although 
the  rule  is  thought  to  deter  unlawful  police  activity 
in  part  through  the  nurturing  of  respect  for  Fourth 
Amendment  values,  if  applied  indiscriminately  it  may 
well  have  the  opposite  effect  of  generating  disrespect 
for  the  law  and  the  administration  of  justice. 

The  unjustified  acquittals'  of  guilty  defendants  due  to 
application  of  the  exclusionary  rule  has  resulted  in  a  growing  • 
concern  by  our  citizens  that  our  system  of  justice  is  lacking  in 
sense  and  fairness.   Unfortunately,  it  seems  unlikely  that  any  of 
these  conceptions  by  the  public  will  change  as  long  as  the 
exclusionary  rule  remains  in  its  present  form  and  courts  continue 
to  expand  its  application  to  situations  where  law  enforcement 
conduct  has  been  manifestly  reasonable.  ' 

Proposed  Legislation  Modification 

The  specific  action  we  suggest  in  the  area  of  legislative 

limitation  of  the  rule,  as  contrasted  to  legislative  abolition  of 

the  rule,  is  based  upon  a  recent  significant  opinion  on  the  rule 

rendered  by  the  Fifth  Circuit.   In.  United  States  v.  Williams,  622 

F.2d  830  (5th  Cir.  1980),  the  Fifth  Circuit,  after  an  exhaustive 

analysis  of  the  relevant  Supreme  Court  decisions,  announced  a 

construction  of  the  exclusionary  rule  that  would  allow  admission 

at  trial  of  evidence  seized  during  a  search  undertaken  in  a 

reasonable  and  good  faith  belief  on  the  part  of  a  federal  officer 

that  his  conduct  was  lawful.   A  majority  of  the  24  judges  of  that 

court,  sitting  en  banc ,  concurred  in  an  opinion  that  concluded  as 

follows  (Id.  at  846-847): 

Henceforth  in  this  circuit,  when  evidence  is  sought  to 
be  excluded  because  of  police  conduct  leading  to  its 
discovery,  it  will  be  open  to  the  proponent  of  the 
evidence  to  urge  that  the  conduct  in  question,  if 
mistaken  or  unauthorized,  was  yet  taken  in  a  reason- 
.  able,  good-faith  belief  that  it  was  proper.   If  the 
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court  so  finds  it  shall  not  apply  the  exclusionary  rule 
to  the  evidence. 

The  reasonable  good  faith  rule  announced  by  the  Fifth 
Circuit  is  the  same  rule  urged  by  the  Attorney  General's  Task 
Force  on  Violent  Crime.   If  implemented,  we  believe  that  this 
restatement  of  the  exclusionary  rule  would  go  a  long  way  towards 
insuring  that  the  rule  would  be  applied  only  in  those  situations 
in  which  police  misconduct  logically  can  be  deterred.   Law 
enforcement  officers  will  no  longer  be  penalized  for  their 
reasonable,  good  faith  efforts  to  execute  the  law.   On  the  other 
hand,  courts  would  continue  to  exclude  evidence  obtained  as  a 
result  of  searches  or  seizures  which  were  performed  in  an 
unreasonable  manner  or  in  bad  faith,  such  as  by  deliberately 
misrepresenting  the  facts  used  to  obtain  a  warrant.   Thus,  the 
penalty  of  exclusion  will  only  be  imposed  when  officers  engage  in 
the  type  of  conduct  the  exclusionary  rule  was  designed  to  deter 
—  clear,  unreasonable  violations  of  our  very  important  Fourth 
Amendment  rights. 

It  should  be  noted  that  the  reasonable,  good  faith  rule 
requires  more  than  an  assessment  of  an  officer's  subjective  state 
of  mind  and  will  not,  as  is  sometimes  argued,  place  a  premium  on 
police  ignorance.   In  fact,  the  rule  requires  a  showing  that  the 
officer's  good  faith  belief  is  grounded  in  an  objective  reason- 
ableness.  As  the  Williams  court  explained,  the  officer's  belief 
in  the  lawfulness  of  his  action  must  be  "based  upon  articulable 
premises  sufficient  to  cause  a  reasonable  and  reasonably  trained 
officer  to  believe  he  was  acting  lawfully."   Accordingly,  an 
arrest  or  search  that  clearly  violated  the  Fourth  Amendment  under 
prior  court  decisions  would  not  be  excepted  from  the  rule  simply 
because  a  police  officer  was  unaware  of  the  pertinent  case  law. 
Thus,  there  would  remain  a  strong  incentive  for  law  enforcement 
officers  to  keep  abreast  of  the  latest  developments  in  the  law. 
Constitutionality  of  the  Proposed  Modification 

In  conclusion,  I  would  like  to  emphasize  that  the  Department 
of  Justice  is  satisfied  that  our  proposal  is  fully  constitutional. 
It  is  very  similar  to  that  already  adopted  in  the  Vlilliams  case, 
an  extensive  decision  based  on  a  thorough  analysis  of  relevant 
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Supreme  Court  cases.   Moreover,  the  dissent  of  the  chief  Justice 
in  Bivens  v.  Six  Unknown  Named  Agents  of  the  Federal  Bureau  of 
Narcotics,  403  U.S.  388,  422-42i»  (1971)  invited  Congressional 
•OtlOB  in  this  area.   Since  our  proposal  Is  grouhded  primarily  on 


the  osces  decided  over  the  past  ten  years  in  which  the  Supreme 
Court  has  emphasized  the  deterrence  of  unlawful  conduct  as  the 
sole  or  primary  purpose  of  the  rule,  the  Department  has  concluded 
that  such  a  modification  would  be  held  to  be  constitutionally 
permissible.   In  addition,  as  mentioned  above,  our  proposal  Is 
:'  fully  consistent  with  the  principle  of  judicial  integrity  as  well 
■^A  ma   Mlth  that  of  deterrence. 


TITLE  IV  -  FORFEITURE 
Title  IV  of  our  bill  is  designed  to  enhance  the  use  of 
forfeiture,  and  la  particular  the  sanction  of  criminal  forfeit- 
ure, as  a  law  enforcement  tool  in  combatting  two  of  the  most 
serious  crime  problems  facing  the  country:   racketeering  and  drug 
trafficking. 

Tl)ere  are  presently  two  types  of  forfeiture  statutes  in 
federal  law.   The  first  provides  for  civil  forfeiture,  a  civil  in 
rem  action,  brought  directly  against  property  which  is  unlawful 
or  contraband,  or  which  has  been  used  for  an  unlawful  purpose. 
The  majority  of  drug-related  property.  Including  drug  profits, 
now  must  be  forfeited  civilly  under  21  U.S.C.  881.   While  this 
civil  forfeiture  statute  has  been  an  extremely  useful  tool  in  the 
effort  to  combat  drug  trafficking,  a  significant  drawback  is  the 
requirement  that  a  separate  civil  suit  be  filed  in  each  district 
in  which  forfeitable  property  is  located.   Also,  the  overcrowding 
of  civil  dockets  may  require  a  substantial  delay  before  these 
civil  forfeiture  cases  may  be  heard.   Where  the  property  to  be 
forfeited  is  the  property  of  a  person  charged  with  a  drug 
violation,  and  that  violation  constitutes  the  basis  for  forfeit- 
ure, a  more  efficient  way  of  achieving  forfeiture  would  be  to 
employ  the  second  type  of  forCeiture  statute,  a  criminal  forfeit- 
ure statute,  which  permits  the  consolidation  of  forfeiture  issues 
with  the  trial  of  the  criminal  offense. 
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Criminal  forfeiture  is  relatively  new  to  federal  law, 
although  it  has  its  origins  in  ancient  English  common  law.   It  is 
an  iji  personam  proceeding  against  a  defendant  in  a  criminal  case, 
and  is  Imposed  as  a  sanction  against  the  defendant  upon  his 
conviction.   Criminal  forfeiture  is  now  available  under  only  two 
statutes:   the  Racketeer  Influenced  and  Corrupt  Organization  or 
"RICO"  statuteV  and  the  Continuing  Criminal  Enterprise  or  "CCE" 
statute, 2/  a  specialized  drug  offense  which  punishes  those  who 
conduct  drug  trafficking  organizations. 

In  the  last  decade,  there  has  been  an  increasing  awareness 
of  the  extremely  lucrative  nature  of  drug  trafficking  and  of  the 
illicit  economy  which  it  generates  and  through  which  it  is 
sustained,  and  thus,  of  the  importance  of  effective  tools  for 
attacking  the  economic  aspects  of  such  crime.   A  similar 
awareness  with  respect  to  racketeering  led  to  the  enactment  of 
the  RICO  and  CCE  statutes  more  than  ten  years  ago. 

Both  civil  and  criminal  forfeiture  hold  significant  promise 
as  important  law  enforcement  tools  in  separating  racketeers  and 
drug  traffickers  from  their  ill-gotten  profits  and  the  economic 
power  bases  through  which  they  operate.   However,  because  of 
limitations  of  and  ambiguities  in  present  forfeiture  statutes, 
the  law  enforcement  potential  of  forfeiture  in  these  areas  has 
not  been  fully  realized.   Title  IV  is  designed  to  address  these 
problems,  and  is  based  with  minor  modifications  on  the  forfeiture 
provisions  of  title  VI  of  the  Senate-passed  comprehensive  drug 
enforcement  and  violent  crime  bill  of  the  last  Congress, 
S.  2572.3/   Substantially  similar  forfeiture  legislation,  S.  9'*8, 
is  now  also  before  the  Judiciary  Committee. 

The  forfeiture  provisions  of  our  bill  are  divided  into  four 
parts.   The  first,  Part  A,  amends  the  criminal  forfeiture 
provisions  of  the  RICO  statute.   One  of  the  most  important  of  the 
RICO  amendments  would  make  the  proceeds  of  racketeering  activity 
1/  18  U.S.C.  I960  et  seq. 
2/  21  U.S.C.  848. 


2/  This  title  of  S.  2572  was,  with  certain  amendments,  based  on 

S.  2320,  the  forfeiture  bill  prepared  by  the  Administration  which 
was  approved  by  the  Senate  Judiciary  Committee.   S.  Rept.  No. 
97-520,  97th  Cong.,  1st  Sess.  (1982). 
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specifically  subject  to  an  order  of  criminal  forfeiture.   While 
it  has  been  our  position  .that  the  scope  of  the  current  criminal 
forfeiture  language  of  the  RICO  statute  encompasses  this  type  of 
property,  certain  appellate  courts  have  not  agreed,  and  this 
issue  is  currently  pending  review  by  the  Supreme  Court. H./  In  our 
view,  the  utility  of  criminal  forfeiture  as  a  means  of  combatting 
racketeering  would  be  seriously  limited  if  we  were  unable  to 
reach  racketeering  profits,  and  this  amendment  is  therefore 
essential  to  the  RICO  forfeiture  scheme. 

Clarifying  the  scope  of  property  subject  to  forfeiture  goes 
only  part  of  the  way  towards  making  the  RICO  forfeiture  statute 
more  effective.   We  must  also  address  the  serious  problem  of 
defendants  defeating  criminal  forfeiture  actions  by  removing, 
concealing,  or  transferring  forfeitable  assets  prior  to  convic- 
tion.  To  counteract  this  problem,  our  RICO  forfeiture  amendments 
strengthen  the  government's  ability  to  obtain  restraining  or 
protective  orders  to  preserve  forfeitable  assets  until  trial  and 
would  permit,  under  limited  circumstances,  the  issuance  of  such 
orders  prior  to  indictment  —  an  authority  lacking  under  current 
law.   They  also  provide  clear  authority  to  void  transfers  a 
defendant  has  undertaken  in  an  attempt  to  defeat  the  govern- 
ment's opportunity  for  forfeiture.   Finally,  where  a  defendant 
has  succeeded  in  removing  his  forfeitable  assets  from  the  reach 
of  the  government,  our  bill  would  permit  the  court  to  order  him 
to  forfeit  substitute  assets  of  equal  value.   We  believe  these 
amendments  are  essential  to  an  effective  criminal  forfeiture 
statute.   In  criminal  forfeiture,  custody  of  forfeitable  assets 
remains  with  the  defendant  until  conviction.   Therefore,  we  must 
have  strong  authority  to  prevent  improper  pre-conviction 
transfers  and  to  negate  the  benefits  of  such  transfers  when  they 
occur. 

Part  B  of  Title  IV  of  the  Administration's  bill  makes 
several  amendments  to  the  Comprehensive  Drug  Abuse  Prevention  and 


i*/  Russello  V.  United  States  (No.  82-J*72,  cert,  granted 
Jan.  10,  \962T'. 
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Control  Act  of  1970.5/   The  most  significant  of  these  aM«ndB«nta 
is  the  creation  of  a  new  criminal  forfeiture  statute  that  would 
be  applicable  in  all  major  drug  prosecutions.   Presently,  the 
sole  drug  offense  to  which  criminal  forfeiture  applies  is  the 
specialized  Continuing  Criminal  Enterprise  statute. £/   The  scope 
of  property  subject  to  criminal  forfeiture  under  this  new 
provision  would  be  essentially  the  same  as  that  now  subject  to 
civil  forfeiture  under  the  drug  laws,  namely,  the  proceeds  of 
drug  offenses  and  property  used  in  the  commission  of  these 
crimes.   While  there  will  continue  to  be  cases  where  the  use  of 
civil  forfeiture  will  be  either  necessary  or  preferable,  the 
option  of  proceeding  with  a  criminal  forfeiture  action  should 
allow  greater  efficiency  in  our  drug  forfeiture  efforts  by 
reducing  the  need  to  pursue  parallel  civil  forfeiture  actions  and 
criminal  prosecutions.   The  new  criminal  forfeiture  statute  for 
drug-related  assets  tracks  the  RICO  criminal  forfeiture  provi- 
sions as  amended  in  Part  A  of  this  Title.   Thus,  this  new  statute 
incorporates  impor;tant  safeguards  to  protect  against  the  greatest 
flaw  of  current  criminal  forfeiture  statutes,  the  opportunities 
they  present  for  defendants  to  utterly  avoid  the  forfeiture 
sanction  by  removing,  concealing,  or  transferring  their  assets 
before  conviction  can  be  obtained. 

Another  important  aspect  of  Part  B  of  our  forfeiture 
proposal  is  an  amendment  of  the  current  civil  forfeiture  provi- 
sions of  the  drug  laws  to  permit  the  forfeiture  of  real  property 
used  in  the  commission  of  drug  felonies.   This  new  authority 
would  permit  the  forfeiture  of  buildings  used  as  "stash"  houses 
and  illicit  drug  laboratories,  and  would  also  permit  the  forfeit- 
ure of  land  used  to  cultivate  drugs,  a  problem,  particularly  with 
respect  to  the  domestic  cultivation  of  marihuana,  that  is  of 
growing  concern  to  federal  drug  enforcement  authorities.   The. 
civil  forfeiture  provisions  of  our  drug  laws  are  also  amended  in 
Part  B  to  include  a  provision  for  the  stay  of  civil  forfeiture 
proceedings  pending  the  disposition  of  a  related  criminal  case. 
Without  such  stays,  the  civil  forfeiture  proceeding  can  be 
5/  21  U.S.C.  601  et  seq. 


^/  21  U.S.C.  848. 


152 


manipulated  to  obtain  premature,  and  otherwise  impermissibly 
broad,  discovery  of  matters  that  will  arise  in  the  government's 
prosecution  of  an  associated  criminal  offense. 

Through  the  amendments  set  out  in  Part  B  of  our  forfeiture 
proposal,  we  should  be  able  to  improve  significantly  our  efforts 
to  attack  the  crucial  economic  aspects  of  the  lucrative  illicit 
drug  trade.   Increased  efforts  in  this  area  have  obvious  bene- 
fits.  However,  we  also  must  recognize  that  pursuing  forfeiture 
can  prove  to  be  an  expensive  proposition  for  the  United  States. 
Indeed,  in  certain  cases,  the  expenses  associated  with  forfeiture 
can  exceed  the  amount  that  we  ultimately  realize  upon  the  sale  of 
forfeited  assets.   In  our  view,  it  would  be  particularly  appro- 
priate to  make  the  net  profits  from  drug  forfeitures  available  to 
defray  the  costs  incurred  by  the  government  in  obtaining  forfeit- 
ures. Therefore,  Part  C  of  this  title  establishes  a  trial 
four-year  program  under  which  amounts  realized  by  the  United 
Stated  from  the  forfeiture  of  drug  profits  and  other  drug-related 
assets  would  be  placed  in  a  special  fund  from  which  the  Congress 
could  appropriate  moneys  specifically  for  the  purpose  of  paying 
expenses  that  arise  in  civil  and  criminal  forfeiture  actions 
under  the  drug  laws.   Among  the  purposes  for  which  these  funds 
could  ,be  used  is  the  payment  of  rewards  for  information  or 
assistance  leading  to  a  forfeiture.   The  availability  of  sub- 
stantial rewards  is  essential  if  we  are  to  obtain  significant 
forfeiture  in  the  secretive  and  violent  setting  of  drug  traf- 
ficking. 

The  final  group  of  forfeiture  amendments,  which  make  up  Part 
D  of  Title  IV,  are  amendments  to  the  Tariff  Act  of  1930.   These 
provisions  govern  the  seizure  and  forfeiture  of  property  under 
the  customs  laws,  and  are  also  applicable  to  seizures  and 
forfeitures  of  drug-related  property  under  21  U.S.C.  881.   The 
most  important  of  these  amendments  would  expand  the  use  of 
efficient  administrative  forfeiture  proceedings  in  cases  in  which 
no  party  comes  forward  to  contest  a  civil  forfeiture  action. 
Under  current  law,  administrative  forfeiture  is  available  only  in 
those  uncontested  esses  which  involve  property  valued  at  $10,000 
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or  less;  all  other  cases  must  be  the  subject  of  judicial  proceed- 
ings.  Because  of  this  current  low  valuation  ceiling  on  adminis- 
trative forfeitures,  judicial  proceedings  are  required  in  a 
significant  number  of  forfeiture  cases,  even  though  there  is  no 
party  in  opposition  to  the  forfeiture.   In  these  cases,  the 
overcrowding  of  court  dockets  often  means  a  delay  of  more  than 
one  year  before  the  case  may  be  heard,  and  during  this  period  of 
delay  the  property  is  subject  to  deterioration  and  the  costs  to 
the  government  in  maintaining  and  safeguarding  the  property 
escalate.   To  address  these  problems,  the  Tariff  Act  is  amended 
in  our  bill  to  permit  the  use  of  more  efficient  administrative 
forfeiture  proceedings  in  uncontested  cases  involving  any 
conveyances  used  to  transport  illicit  drugs  and  any  other 
property  of  a  value  of  up  to  $100,000. 

Also  included  in  these  Tariff  Act  amendments  are  two  changes 
in  current  law  that  will  enhance  cooperation  between  federal  law 
enforcement  agencies  and  their  State  and  local  counterparts. 
First,  new  authority  is  created  whereby  property  forfeited  by  the 
United  States  may  be  directly  transferred  to  State  or  local 
agencies  which  have  assisted  in  developing  the  case  that  led  to 
the  forfeiture.   Second,  the  authority  for  discontinuance  of 
federal  forfeitures  in  favor  of  State  or  local  forfeiture 
proceedings  is  clarified. 

Finally,  the  Tariff  Act  amendments  provide  for  a  trial 
funding  mechanism  for  meeting  the  expenses  of  customs  forfeitures 
which  parallels  that  established  for  drug-related  forfeitures 
under  Part  C  of  this  Title.   In  essence,  this  provision  places 
the  moneys  realized  from  forfeitures  under  the  customs  laws  in  a 
special  fund  from  which  appropriations  may  be  made  to  cover  the 
costs  associated  with  the  seizure,  forfeiture,  and  ultimate 
disposition  of  assets.  • 

For  the  purposes  of  our  testimony  today,  we  have  only 
touched  on  the  more  important  of  the  forfeiture  amendments  of 
Title  IV  of  the  Administration's  bill.   However,  in  this  title  of 
the  bill,  we  have  attempted  to  achieve  a  comprehensive  improve- 
ment of  our  forfeiture  laws.   Thus,  our  proposal  not  only 
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corrects  the  most  disturbing  limitations  of  current  law,  but 
also  addresses  numerous  ambiguities  and  provides  needed  guidance 
in  procedural  matters,  guidance  which  is  particularly  lacking  in 
current  criminal  forfeiture  statutes.  Forfeiture  can  be  a  vital 
element  in  our  efforts  to  combat  racketeering  and  drug  traffick- 
ing. But  to  achieve  this  goal,  our  forfeiture  laws  must  be 
strengthened  as  provided  in  Title  IV  of  our  bill. 

TITLE  V  -  The  Insanity  Defense 

Title  V  of  the  bill  deals  with  the  insanity  defense  and  with 
related  procedural  matters  that  apply  in  the  federal  criminal 
justice  system.   The  subject  is  an  important  one.   Although  the 
insanity  defense  is  raised  in  comparatively  few  federal  oases  and 
is  successful  in  even  fewer,  the  defense  raises  fundamental 
Issues  of  criminal  responsibility  which  the  Congress  should 
address.   Moreover,  the  insanity  defense  is  often  asserted  in 
cases  of  considerable  notoriety  which  influence,  far  beyond  their 
numbers,  the  public's  perception  of  the  fairness  and  efficiency 
of  the  criminal  justice  process. 

It  requires  little  reflection  to  understand  why  the  public 
is  so  concerned  about  the  defense.   When  it  is  raised  following  a 
crime  involving  a  prominent  defendant  or  victim,  in  which  there 
is  absolutely  no  question  whether  the  defendant  committed  the 
acts  constituting  the  offense  —  indeed  we  may  well  have  been 
able  to  see  him  do  it  several  times  over  on  television  news 
reports  —  and  yet  the  highly  publicized  trial  that  follows 
focuses  not  on  those  acts  so  much  as  on  the  defendant's  mental 
and  emotional  history,  most  lawyers  and  laymen  alike  would  agree  • 
that  the  focus  of  the  judicial  process  has  become  grossly 
distorted. 

In  spite  of  these  problems  with  the  defense  and  its  impor- 
tance, it  is  ironic,  as  the  Attorney  General  pointed  out  last 
July  when  he  testified  before  the  Committee,  that  neither  the  - 
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Congress  nor  the  Supreme  Court  has  yet  played  a  major  role  in  its 
development.  Its  evolution  in  England  and  in  this  country  over 
several  centuries  has  been  haphazard  and  confusing.   As  the 
Conimittee  knows  from  its  work  over  the  past  decade  or  more  on  the 
criminal  code  revision  bills,  Congress  has  never  enacted  legis- 
lation defining  the  insanity  defense.   Likewise,  the  Supreme 
Court  has  generally  left  development  of  the  defense  to  the 
various  federal  courts  of  appeals.   As  a  result,  the  federal 
circuits  do  not  even  at  present  apply  a  wholly  uniform  standard. 
^    In  recent  years,  however,  all  of  the  federal  circuits  have 
adopted,  with  some  variations,  the  formulation  proposed  by  the 
American  Law  Institute's  Model  Penal  Code  which  provides  that  a 
"person  is  not  responsible  for  criminal  conduct  if  at  the  time  of 
such  conduct  as  a  result  of  mental  disease  or  defect  he  lacks 
substantial  capacity  to  appreciate  the  [criminality]  [wrongful- 
ness] of  his  conduct  or  to  conform  to  the  requirements  of  the 
law." 

As  a  result,  in  a  trial  involving  the  insanity  defense,  the 
defendant's  commission  of  the  acts  in  question  is  commonly 
conceded  or  at  least  not  seriously  contested.   Instead  the  trial 
centers  around  t^e  issue  of  insanity  and  the  key  participants  are 
highly  paid  psychiatrists  who  offer  conflicting  opinions  on  the 
defendant's  sanity.   Unfortunately  for  the  Jury  and  for  society, 
the  terms  used  in  any  statement  of  the  defense  —  for  example  the 
term  "paranoid  schizophrenia"  --  are  often  not  defined  and  the 
experts  themselves  disagree  on  their  meaning.   In  addition,  the 
experts  often  do  not  agree  on  the  extent  to  which  behavior 
patterns  or  mental  disorders  that  have  been  labeled  "schizo- 
phrenia," "inadequate  personality,"  and  "abnormal  personality" 
actually  cause  or  impel  a  person  to  act  in  a  certain  way.   For 
example,  a  December,  1982,  statement  by  the  American  Psychiatric 
Association  on  the  insanity  defense  noted  that  "[t]he  line 
between  an  irresistible  impulse,  and  an  impulse  not  resisted  is 
probably  no  sharper  than  that  between  twilight  and  dusk." 

Since  the  experts  themselves  are  in  disagreement  about  both 
the  meaning  of  the  terms  used  to  define  the  defendant's  mental 
state  and  the  effect  of  a  particular  state  on  the  defendant's 
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•Otions  —  but  still  freely  allowed  to  state  their  opinion  to  the 
Jury  on  the  ultimate  question  of  the  defendant's  sanity  —  it  is 
amall  wonder  that  trials  involving  an  insanity  defense  are 
arduous,  expensive,  and  worst  of  all,  thoroughly  confusing  to  the 
Jury.   Indeed  the  disagreement  of  the  experts  is  so  basic  that  it 
-■akes  rational  deliberation  by  the  Jury  virtually  impossible. 
Thus,  it  is  not  surprising  that  the  Jury's  decision  can  be 
strongly  influenced  by  the  procedural  question  of  which  side  must 
carry  the  burden  of  proof  on  the  question  of  insanity.   In  this 
regard,  we  can  vividly  recall  that  several  of  the  Jurors  in  the 
Hinckley  case  publicly  stated,  afterwards  that  they  were  strongly 
influenced  by  the  fact  that  the  government  had  the  burden  of 
proof. 


Thus,  Title  V  has  been  drafted  to  reflect  three  changes  in 
the  insanity  defense  in  the  federal  system  that  would  restrain  it 
within  fair  and  reasonable  boundaries  and  make  .it  more  comprehen- 
sible to  the  Jury.   First,  the  defense  would  be  limited  to  those 
cases  in  which  the  defendant,  as  a  result  of  mental  disease  or 
defect,  was  unable  to  appreciate  the  nature  and  quality  or 
wrongfulness  of  his  acts,  and  it  is  made  explicit  that  mental 
disease  or  defect  does  not  otherwise  constitute  a  defense. 
Second,  opinion  evidence  on  the  question  whether  the  defendant 
had  the  mental  state  or  condition  to  constitute  either  an  element 
of  the  crime  or  a  defense  is  prohibited;  and  third,  the  defendant 
would  be  required  to  carry  the  burden  of  proof  of  his  insanity  by 
clear  and  convincing  evidence. 

Limiting  the  defense  to  those  cases  in  which  a  mental  disease 
or  defect  renders  the  defendant  unable  to  appreciate  the  nature 
and  quality  or  wrongfulness  of  his  acts  would  abolish  the 
volitional  portion  of  the  two-pronged  ALI-Model  Penal  Code  test 
for  insanity  quoted  earlier.   We  have  concluded  that  elimination 
of  the  volitional  portion  of  the  test  is  appropriate  since  mental 
health  professionals  themselves  have  come  to  recognize  that  it  is 
very  difficult  if  not  impossible  to  determine  whether  a  particu- 
lar individual  lacked  the  ability  to  conform  his  conduct  to  the 
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requirements  of  the  law  becfause  he  was  suffering  from  a  mental 
disease  or  defect.   There  is,  in  short,  a  much  stronger  agreement 
among  psychiatrists  about  their  ability  to  ascertain  whether  as  a 
result  of  mental  illness  a  defendant  had  an  understanding  of  his 
acts  than  about  whether  he  had  the  capacity  to  heed • the  law's 
strictures . 

Opinion  evidence  on  the  ultimate  question  of  whether  the 
defendant  haa  the  mental  state  or  condition  to  constitute  an 
element  of  the  offense  or  a  defense  would  be  proscribed  in  our 
proposal  by  an  amendment  to  Rule  704  of  the  Federal  Rules  of 
Evidence.   We  believe  that  such  a  provision  is  critical  in 
overcoming  the  abuses  of  the  insanity  defense  as  it  is  presently 
employed  in  the  federal  system.   In  many  insanity  defense  trials, 
prosecution  and  defense  psychiatrists  agree  on  the  nature  and 
extent  of  the  defendant's  mental  disorder.   What  they  disagree 
about  is  the  probable  relationship  between  his  disorder  and  his 
ability  to  control  his  conduct  or  even  to  appreciate  its  wrong- 
fulness.  In  our  view,  expert  opinion  testimony  on  whether  the 
defendant  could  appreciate  the  nature  and  quality  or  wrongfulness 
of  his  acts  and  on  his  motive,  intent,  or  other  mental  state 
should  be  disallowed.   As  recognized  by  many  psychiatrists 
themselves,  there  is  no  basis  for  believing  that  psychiatry  is 
competent  to  determine  such  matters  as  they  existed  on  a  previous 
occasion  as  opposed  to  simply  describing  the  person's  mental 
disorder  or  defect.   We  believe  that  the  question  of  the  connec- 
tion between  any  mental  disease  or  defect  and  the  defendant's 
inability  to  understand  his  acts  is  the  type  of  fact  question 
that  ought  to  be  left  to  the  trier  of  fact  unhindered  by  "expert" 
opinion  in  an  area  where  no  consensus  of  such  opinion  exists. 


Our  proposal  also  shifts  to  the  defendant  the  burden  of 
proving  his  insanity  by  clear  and  convincing  evidence.   Such  a 
shift  does  not  present  a  constitutional  issue.   The  present  rule 
followed  in  the  federal  courts  which  places  the  burden  of  proving 
sanity  on  the  prosecution  stems  from  the  Nineteenth  Century  case 
of  Davis  V.  United  States,  160  U.S.  ijeg.   The  rule  has  been  held 
to  establish  "no  constitutional  doctrine,  but  only  the  rule  to  be 
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followed  in  federal  courts."  Leland  v.  Oregon.  S'^S  U.S.  790,  797 
(1952).  Leland,  which  sustained  the  constitutionality  of  an 
Oregon  statute  shifting  the  burden  of  persuasion  on  insanity  to 
the  defendant  beyond  a  reasonable  doubt,  was  reaffirmed  by  the 
Supreme  Court  in  Patterson  v.  New  York,  ^32  U.S.  197  (1977),  a- 
case  dealing  with  the  constitutionality  generally  of  the  concept 
of  affirmative  defenses  in  which  the  burden  of  persuasion  is 
placed  on  the  defendant.   Although  Patterson  did  not  deal  with 
the  insanity  defense,  it  not*d  specifically  that  under  Leland 
"once  the  facts  constituting  a  crime  are  established  beyond  a 
reasonable  doubt,  based  on  all  the  evidence,  including  evidence 
of  the  defendant's  mental  state,  the  State  may  refuse  to  sustain 
the  affirmative  defense  of  insanity  unless  demonstrated  by  the 
defendant  by  a  preponderance  of  the  evidence."   Patterson,  p. 
206.   As  recently  stated  by  the  Sixth  Circuit:   "Patterson  makes 
it  clear  that  so  long  as  a  jury  is  instructed  that  the  state  has 
the  burden  of  proving  every  element  of  the  crime  beyond  a 
reasonable  doubt,  there  is  no  due  process  violation.   The  state 
may  properly  place  the  burden  of  proving  affirmative  defenses 


such  as  ...  insanity  upon  the  defendant."   Krzeminski  v.  Perini, 
61U  F.2d  121,  123  (6th  Cir.  I98O).   A  little  over  half  of  the 
states  now  place  the  burden  of  persuasion  on  the  defendant. 

Our  proposal  would  require  the  defendant  to  prove  his 
insanity  by  clear  and  convincing  evidence,  a  higher  standard  of 
proof  than  a  mere  preponderance  of  the  evidence.   In  our  view,  it 
is  important  to  assure  that  only  those  defendants  who  clearly 
satisfy  the  elements  of  an  insanity  defense  are  exonerated  from 
what  otherwise  would  be  culpable  criminal  behavior.   It  is 
therefore  appropriate  to  require  the  defendant  to  demonstrate  his 
insanity  by  something  more  than  a  bare  preponderance  of  the 
evidence. 

Moreover,  what  our  proposal  does  not  do  is  worthy  of  special 
emphasis.   While  Title  V  would  shift  the  burden  of  proof  on  the 
insanity  defense  to  the  defendant,  it  does  not  relieve  the 
government  of  the  burden  of  proving  each  and  every  element  of  th' 
offense,  including  any  statutorily  prescribed  mental  element  sue 
as  willfulness  or  malice,  beyond  a  reasonable  doubt. 
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In  sum,  we  believe  that  our  proposal  for  a  legislative 
limitation  of  the  insanity  defense  is  reasonable,  workable,  and 
fair.   It  continues  the  privilege  of  the  defendant  to  raise  the 
defense  of  insanity,  while  restoring  the  right  of  society, 
through  the  Jury,  to  evaluate  all  the  evidence  and  determine 
whether  any  mental  disease  or  defect  that  the  defendant  is  able 
to  show  was  the  cause  of  the  crime.   In  short,  the  jury  will 
determine  whether  the  defendant  committed  the  crime  because  he 
could  not  understand  what  he  was  doing  or  could  not  appreciate 
the  wrongfulness  of  his  conduct  due  to  a  mental  disease  or 
defect,  or  whether  he  had  such  an  understanding  or  appreciation 
but  decided  to  do  it  anyway. 

Beyond  the  reforms  of  the  insanity  defense  itself  which  we 
have  just  described,  Title  V  contains  a  number  of  provisions  for 
the  commitment  to  a  mental  hospital  for  treatment  of  persons  at 
various  stages  in  the  criminal  justice  process  who  are  so 
disturbed  as  to  present  a  danger  to  the  community.   These 
provisions  are  familar  to  the  Committee  since  they  are  virtually 
identical  to  those  contained  in  recent  criminal  code  revision 
bills  such  as  S.  1630  in  the  last  Congress  and  generally  arouse 
little  or  no  controversy.   Of  paramount  importance  is  the 
establishment  for  the  first  time  of  a  civil  commitment  procedure 
for  defendants  who,  for  one  reason  or  another,  are  charged  with  a 
crime  but  not  convicted.  At  present,  outside  the  District  of 
Columbia,  there  is  no  federal  statute  authorizing  or  compelling 
the  conunitment  of  an  acquitted  but  presently  dangerous  and  insane 
individual.   When  faced  with  such  a  situation,  federal  prosecu- 
tors today  can  do  no  more  than  call  the  matter  to  the  attention 
of  State  or  local  authorities  and  urge  them  to  institute  commit- 
ment proceedings.  Of  course  there  is  no  requirement  that  this 
will  occur,  and  the  lack  of  such  a  commitment  procedure  in  the 
federal  system  creates  the  very  real  potential  that  the  public 
will  not  be  adequately  protected  from  a  dangerously  insane 
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defendant  who  is  acquitted  at  trial.   In  short,  federal  prosecu- 
tors must  at  present  hope  that  the  state  officials  will  come  to 
their  rescue  and  take  up  what  began  as  a  federal  responsibility. 

Accordingly,  we  strongly  urge  the  Committee  to  include  all 
of  these  comprehensive  procedural  reforms  as  an  integral  part  of 
the  reform  of  the  insanity  defense. 


TITLE  VI  —  Reform  of  Federal  Intervention  in 
State  Proceedings 

Title  VI  of  the  bill  responds  to  the  serious  problem  of 
habeas  corpus  abuse.   The  overly  broad  availability  of  collateral 
proceedings  in  the  federal  courts  has  been  a  growing  source  of 
concern  in  recent  years  to  legal  writers,  state  judges  and 
attorneys  general,  and  federal  judges.   Indeed,  a  majority  of  the 
Justices  of  the  Supreme  Court  have  strongly  criticized  the 
current  operation  of  federal  habeas  corpus  and  have  called  for 
basic  limitations  on  its  scope  and  availability.  \_/       The 
generally  recognized  shortcomings  of  the  current  system  include 
the  affront  to  the  state  courts  involved  in  unnecessary 
re-adjudication  of  their  decisions  by  the  lower  federal  courts; 
the  impossibility  of  ever  conclusively  ending  the  litigation  of  a 
criminal  case  on  account  of  the  open-ended  availeJjility  of 
federal  habeas  corpus;  the  waste  of  federal  and  state  resources 
involved  in  litigating  the  frivolous  and  redundant  petitions  of 
state  and  federal  prisoners;  and  the  virtual  nullification  of 


1/   See  Rose  v.  Lundy,  455  U.S.  509,  546-47  (1982)  (Stevens,  J., 
dissenting) ;  Schneckloth  v.  Bustamonte,  412  U.S.  218,  250 
(1973)   (concurring  opinion  ol     Powell,  J.,  joined  by 
Burger,  C.J.,  and  Rehnquist,  J.);  Burger,  1981  Year-End 
Report  on  the  Judiciary  21;  O'Connor,  Trends  in  the 
Relationship  Between  the  Federal  and  State  Courts  from  the 
Perspective  of  a  State  Court  Judge"  22  William  &  Mary  L. 
Rev.  801,  814-15  (1981) ;  Justice  Lewis  Powell,  Address 
Before  the  A.B.A.  Division  of  Judicial  Administration, 
Aug.  9,  1982.   See  also  Schnecltloth  v.  Bustamonte,  412  U.S. 
218,  249  (1973)  (Blac)tmun,  J.,  concurring);  Engle  v.  Isaac, 
456  U.S.  107,  126-28  (1982). 
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state  capital  punishment  laws  that  has  resulted  from  delayed  and 
repetitive  habeas  corpus  applications  in  capital  cases. 

Title  VI  incorporates  a  variety  of  reforms  responding 
to  these  abuses.   The  proposals  in  the  Title  originated  as 
S.  2216  of  the  97th  Congress,  which  was  the  subject  of  hearings 
before  the  Senate  Judiciary  Committee  in  April  of  1982.   The 
proposals  were  later  re-introduced  in  the  97th  Congress  by 
Senator  Thurmond  as  S.  2838  with  certain  clarifying  amendments 
resulting  from  the  hearings.   The  proposals  of  Title  VI  of  this 
bill  are  the  same  as  those  of  S.  2838.   The  intended 
interpretation  and  justification  of  the  proposed  reforms  have 
been  fully  set  out  in  prior  statements  of  the  Administration  and 
the  bills'  sponsors,  y      In  brief,  the  major  reforms  of  Title  VI 
are  as  follows: 

First,  Title  VI  would  establish  a  time  limit  on  habeas 
corpus  applications.   The  need  for  such  a  reform  was  cogently 
expressed  in  a  recent  statement  of  Justice  Powell: 

Another  cause  of  overload  of  the  federal  system  is  28 
U.S.C.   §2254,   conferring  federal  habeas  corpus 
jurisdiction   to   review   state   court   criminal 
convictions.   There  is  no  statute  of  limitations,  and 
no  finality  of  federal  review  of  state  convictions. 
Thus,  repetitive  recourse  is  commonplace.   I  know  of  no 
other  system  of  justice  structured  in  a  way  that 
assures  no  end  to  the  litigation  of  a  criminal 
conviction.   Our  practice  in  this  respect  is  viewed 
with  disbelief  by  lawyers  and  judges  in  other 
countries.   Nor  does  the  Constitution  require  this  sort 
of  redundancy,  "ij 

Title  VI  would  correct  this  situation  by  enacting  a 

one-year  time  limit  on  habeas  corpus  applications,  normally 


y        See  128  Cong.  Rec.  S11851-59  (daily  ed.  Sept.  21,  1982) 
(statement  of  Senator  Thurmond  concerning  S.  2838);  129 
Cong.   Rec.   S3147-48   (daily  ed.   March   16,   1983) 
(section-by-section  analysis  of  Title  VI  of  S.829);  The 
Habeas  Corpus  Reform  Act  of  1982:   Hearing  on  S.2216  Before 
the  Senate  Committee  on  the  Judiciary,  97th  Cong.,  2d  Sess. 
16-107  (1982)   (Administration  statements  and  testimony 
concerning  S.2216).   See  also  William  French  Smith, 
"Proposals  for  Habeas  Corpus  Reform,"  in  P.  McGuigan  & 
R.  Rader,  eds..  Criminal  Justice  Reform:   A  Blueprint  (Free 
Congress  Research  and  Education  Foundation  1983)  . 

y        Justice  Lewis  Powell,  Address  Before  the  A.B.A.  Division  of 
Judicial  Administration,  Aug.  9,  1982. 
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running  from  exhaustion  of  state  remedies.   The  proposed 
limitation  rule  may  be  compared  to  various  other  limits  presently 
imposed  on  the  review  or  re-opening  of  criminal  judgments  in  the 
federal  courts,  such  as  the  normal  90  day  limit  on  state 
prisoners'  applications  for  direct  review  in  the  Supreme  Court. 
It  would  provide  ample  time  for  state  defendants  to  seek  federal 
. review  of  their  convictions  following  the  conclusion  of  state 
proceedings.   It  would,  however,  create  a  means  for  control  of 
the  current  abuses  of  repetitive  filing  and  the  filing  of 
petitions  years  or  even  decades  after  the  normal  termination  of  a 
criminal  case. 

A  second  reform  of  Title  VI  addresses  the  problem  of 
claims  that  were  not  properly  raised  in  state  proceedings.   It  is 
particularly  disruptive  of  orderly  procedures  in  criminal 
adjudication  if  a  prisoner  who  failed  to  take  advantage  of  a  fair 
opportunity  to  raise  a  claim  in  state  proceedings  is  later 
allowed  to  raise  it  in  a  habeas  corpus  proceeding,  with  the 
potential  for  unsettling  a  criminal  conviction  long  after  it 
should  be  regarded  as  final.   Title  VI  would  establish  a  general 
rule  barring  the  assertion  in  federal  habeas  corpus  proceedings 
of  a  claim  that  was  not  properly  raised  before  the  state  courts/ 
so  long  as  the  state  provided  an  opportunity  to  raise  the  claim 
that  satisfied  the  requirements  of  federal  law. 

The  main  practical  import  of  the  proposed  rule  is  for 
cases  in  which  attorney  error  or  misjudgment  is  advanced  as  the 
reason  why  a  claim  was  not  raised  in  the  state  courts,  resulting 
in  its  forfeiture  under  state  rules  of  procedure.   A  procedural 
default  of  this  sort  would  be  excused  in  a  subsequent  habeas 
corpus  proceeding  if  the  attorney's  actions  amounted  to 
constitutionally  ineffective  assistance  of  counsel,  since  in  such 
a  case  the  default  would  be  the  result  of  the  state's  failure,  in 
violation  of  the  Sixth  Amendment  to  the  Constitution,  to  afford 
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the  defendant  effective  assistance  of  counsel.  £/   But  minor  or 
technical  errors  or  misjudgments  —  which  even  the  most  able 
attorney  will  sometimes  engage  in,  given  the  pressures  and 
complexity  of  criminal  adjudication  —  would  not  excuse  a 
procedural  default.   As  Justice  O'Connor  stated  for  the  Supreme 
Court  in  Engle  v.  Isaac: 

We  have  long  recognized  .  .  .  that  the  Constitution 
guarantees  criminal  defendants  only  a  fair  trial  and  a 
competent  attorney.   It  does  not  insure  that  defense 
counsel  will  recognize  and  raise  every  conceivable 
constitutional  claim.  5^/ 

The  approach  of  Title  VI  is  consistent  with  the 

clearest  interpretations  of  the  current  rules  by  the  federal 

courts  of  appeals.  §_/      The  establishment  of  this  interpretation 

on  a  uniform  basis  will  avoid  many  years  of  additional  litigation 

that  would  be  required  to  resolve  the  existing  uncertainties  in 

this  area  through  caselaw  development. 

A  third  major  reform  of  Title  VI  is  affording  finality 
to  full  and  fair  state  adjudications  of  a  petitioner's  claims. 
Justice  O'Connor  has  observed: 


If  our  nation's  bifurcated  judicial  system  is  to  be 
retained,  as  I  am  sure  it  will  be,  it  is  clear  that  we 
should  strive  to  make  both  the  federal  and  the  state 
systems  strong,  independent,  and  viable.   State  courts 
will  undoubtedly  continue  in  the  future  to  litigate 
federal  constitutional  questions.   State  judges  in 
assuming  office  take  an  oath  -to  support  the  federal  as 
well  as  the  state  constitution.   State  judges  do  in 
fact  rise  to  the  occasion  when  given  the  responsibility 
and  opportunity  to  do  so.   It  is  a  step  in  the  right 
direction  to  defer  to  the  state  courts  and  give  finality 
to  their  judgments  on  federal  constitutional  questions 
where  a  full  and  fair  adjudication  has  been  given  in 
the  state  court.  TJ 


4/        See  Cuyler  v.  Sullivan,  446  U.S.  335,  344  (1980)  ("The  right 
to  counsel  prevents  the  state  from  conducting  trials  at 
which  persons  who  face  incarceration  must  defend  themselvss 
without  adequate  legal  assistance."). 

5/    456  U.S.  107,  134  (1982). 

6/   See  Indivi(^lio  v.  United  States,  612  F.2d  624,  631  (2d  Cir. 
197971   "without  some  showing  that  counsel's  mistakes  were 
so  egregious  as  to  amount  to  a  Sixth  Amendment  violation,  a 
mere  allegation  of  error  by  counsel  is  insufficient  to 
establish  'cause'  to  excuse  a  procedural  default." 

2/  O'Connor,  Trends  in  the  Relationship  Between  the  Federal  and 
^tate  Courts  from  the  Perspective  of  a  State  Court  Judge,  TI 
William  and  Mary  Law  Review  801,  814-15  (1981). 
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To  be  full  and  fair  in  the  intended  sense  the  state 
adjudication  must  satisfy  a  nuinber  of  specific  requirements  which 
are  fully  set  out  in  the  legislative  history  of  the  proposal.  8^/ 
The  state  court  determination  must  be  reasoneible,  and  must  be 
arrived  at  by  procedures  consistent  with  appliczible  federal  law. 
This  standard  would  preserve  federal  re-adjudication  in  cases 
presenting  demonstrated  deficiencies  in  the  state  process.   It 
%rould,  however,  avoid  the  excesses  of  the  current  standard  of 
review  under  which  an  independent  determination  of  all  claims  is 
required  even  where  there  is  nothing  to  suggest  that  their 
consideration  by  the  state  courts  was  in  any  way  the  deficient. 

The  proposed  standard  is  similar  to  that  applied  by  the 
Supreme  Court  in  habeas  corpus  proceedings  prior  to  the 
unexplained  substitution  of  the  current  rules  of  ■ mandatory 
re-adjudication  in  Brown  v.  Allen.  £/   It  may  also  be  compared  to 
standards  of  review  currently  employed  in  various  other  areas  of 
federal  law.   One  exeimple  is  the  "good  faith"  standard  applicable 
to  judicial  review  of  state  executive  action  in  S  1983  suits, 
under  which  the  disposition  similarly  depiends  on  the 
reasonableness  of  the  state  official's  views  concerning  the 
requirements  of  federal  law.   The  effect  of  the  new  standard  of 
review  proposed  in  Title  VI  should  be  a  relatively  quick  and  easy 
disposition  in  federal  hzibeas  corpus  proceedings  of  most  claims 
that  have  previously  been  determined  by  the  state  courts. 


8/   See  128  Cong.  Rec.  S11852,  S11855-57  (daily  ed.  Sept.  21, 
TM2)  ;  The  Habeas  Corpus  Reform  Act  of  1982:   Hearing  on 
S.  2216  Before  the  Senate  Committee  on  the  Judiciary,  97th 
Cong.,  2d  Sess.  16-17,  41-42,  89-101  (1982);  129  Cong.  Rec. 
S3147-48  (March  16,  1983). 

£/    344  U.S.  443  (1953).   See  Ex  Parte  Hawk,  321  U.S.  114,  118 
(1944):   "Where  the  state  courts  have  considered  and 
adjudicated  the  merits  of  ...  (a  petitioner's]  .  .  . 
contentions  ...  a  federal  court  will  not  ordinarily 
reexzimine  upon  writ  of  habeas  corpus  the  questions  thus 
adjudicated  ....   But  where  resort  to  state  court 
remedies  has  failed  to  afford  a  full  and  fair  adjudication 
of  the  federal  contentions  raised,  either  because  the  state 
affords  no  remedy  ...  or  because  in  the  particular  case 
the  remedy  afforded  by  state  law  proves  in  practice 
unavailable  or  seriously  inadequate  ...  a  federal  court 
should  entertain  his  petition  for. habeas  corpus,  else  he 
would  be  remediless." 
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Title  VI  of  the  bill  would  also  maintain  the  general 
conformity  of  the  standards  for  collateral  proceedings  involving 
state  prisoners  and  federal  prisoners  by  creating  a  time  limit 
for  federal  prisoners'  collateral  attacks  and  clarifying  the 
rules  governing  excuse  of  procedural  defaults  in  such 
proceedings.   The  collateral  attacks  of  federal  prisoners  on 
their  convictions  present  many  of  the  same  problems  and  involve 
many  of  the  same  abuses  as  habeas  corpus  applications  by  state 
prisoners.   Imposing  reasonable  constraints  on  such  attacks  is 
accordingly  an  equally  appropriate  reform.   As  Justice  O'Connor 
observed  for  the  Supreme  Court  in  United  States  v.  Frady: 

[T]he  Federal  Government,  no  less  than  the  States,  has 
an  interest  in  the  finality  of  its  criminal  judgments. 
In  addition,  a  federal  prisoner  .  .  .  unlike  his  state 
counterparts,  has  already  had  an  opportunity  to  present 
his  federal  claims  in  federal  trial  and  appellate 
forums  ....   lw]e  see  no  basis  for  affording  federal 
prisoners   a  preferred   status  when  they   seek 
post-conviction  relief.  10/ 

Finally,  Title  VI  would  institute  reforms  recommended 

by  Judge  Henry  Friendly  1_1_/  and  Professor  David  Shapiro  1_2/  in 

the  procedure  on  appeal  in  collateral  proceedings  and  the 

operation  of  the  exhaustion  requirement.   These  reforms  will 

improve  the  efficiency  of  habeas  corpus  proceedings  and  reduce 

the  litigating  burdens  presently  associated  with  them. 


10/   456  U.S.  152,  166  (1982).  . 

U^/   See  Friendly,  Is  Innocence  Irrelevant?  Collateral  Attack  on 
Criminal  Judgments,  38  U.  Chi.  L.  Rev.  142.  144  n.9  (1970) 
(access  to  appeal  in  collateral  proceedings) . 

_12/   Shapiro,  Federal  Habeas  Corpus:   A  Study  in  Massachusetts, 
87  Harv.  L.  Rev.  321,  358-59  (1$73)   (exhaustion  of  state 
remedies  should  not  be  prerequisite  to  denial  of  claims  on 
the  merits) . 
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TITLE  VII  —  Drug  Enforcement  Amendments 
PART  A  -  Drug  Penalties 

Title  VII  of  the  bill,  which  contains  drug  enforcement 
amendments,  is  divided  into  two  parts.   Part  A  provides  a  more 
rational  penalty  structure  for  the  major  drug  trafficking 
offenses  punishable  under  the  Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (21  U.S.C.  801  et  seg.).   Trafficking  in 
illicit  drugs  is  one  of  the  most  serious  crime  problems  facing 
the  country,  yet  the  present  penalties  for  major  drug  offenses 
are  often  inconsistent  or  inadequate.   This  title  primarily 
focuses  on  three  major  problems  with  current  drug  penalties. 

First,  with  the  exception  of  offenses  involving  marihuana 
(see  21  U.S.C.  6m(b)(5)),  the  severity  of  current  drug  penalties 
is  determined  exclusively  by, the  nature  of  the  controlled 
substance  involved.   While  it  is  appropriate  that  the  relative 
dangerousness  of  a  particular  drug  should  have  a  bearing  on  the 
penalty  for  its  importation  or  distribution,  another  important 
factor  is  the  amount  of  the  drug  involved.   Without  the  inclusion 
of  this  factor,  penalties  for  trafficking  in  especially  large 
quantities  of  extremely  dangerous  drugs  are  often  inadequate. 
Thus,  under  current  law  the  penalty  for  trafficking  in  500  grams 
of  heroin  is  the  same  as  that  provided  for  an  offense  involving 


10  grams.   This  title  amends  21  U.S.C.  841  and  960  to  prov.ide  for 
more  severe  penalties  than  are  currently  available  for  major 
trafficking  offenses. 

The  second  problem  addressed  by  this  title  is  the  current 
fine  levels  for  major  drug  offenses.  Drug  trafficking  is  enor- 
mously profitable.   Yet  current  fine  levels  are,  in  relation  to 
the  illicit  profits  generated,  woefully  inadequate.   It  is  not 
uncommon  for  a  major  drug  transaction  to  produce  profits  in  the 
hundreds  of  thousands  of  dollars.   However,  with  the  exception  of 
the  most  recently  enacted  penalty  for  distribution  of  large 
amounts  of  marihuana  (21  U.S.C.  8M1(b)(6)),  the  maximum  fine  that 
may  be  imposed  is  $25,000.   This  title  provides  more  realistic 
fine  levels  that  can  serve  as  appropriate  punishments  for,  and 
deterrents  to,  these  tremer;dously  lucrative  crimes. 
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A   third   problem   addressed    by   this   title   is   the  diaparat* 
sentencing   for  offenses   involving  Schedule   I   and   II   substances, 
which   depends  on   whether   the   controlled    substance   involved    in   the 
offense   is   a   narcotic   or   non-narcotic   drug.      Offenses   involving 
Schedule   I   and   II   narcotic   drugs    (opiates   and   cocaine)    are 
punishable   by   a  maximum  of    15   years'    imprisonment   and   a   $25|000 
fine,    but   in   the   case   of  all   other    Schedule   I   and   II   substances, 
the     afimum   penalty   is   only   five  years'    imprisonment   and   a 
$15,000   fine.      The   same   penalty   is   applicable  in  the  case  of  a 
violation   involving  a   Schedule   III   substance.      This   penalty 
structure   is   at   odds   with   the   fact   that   non-narcotic   Schedule   I 
and    II   controlled   substances    include   such   extremely   dangerous 
drugs   as   PCP,    LSD,    methamphetamines ,    and   methaqualone ,    and 
federal   prosecutions   involving   these   drugs   typically   involve   huge 
amounts   of  illicit   income   and   sophisticated  organizations.      Title 
VII   would   correct   these   penalty   problems   in  the  areas   of   both 
drug  trafficking  and   importation/exportation  offenses. 


PART   E    -   Diversion   Control   Amendments 

The  Comprehensive  Drug  Abuse  Prevention  and  Control   Act  of  1970  (CSA) 
(P.L.    91-513)   has   been  in  effect  for  nearly  twelve  years,   during  which  time 
it  has   proven  to  be  a  relatively  effective  piece  of  legislation.     Through 
the  enforcement  of  its   provisions,   the  Drug  Enforcement  Administration  has 
actively  pursued  the  immobilization  of  major  drug  traffickers  and  has 
removed  from  the  illicit  market  significant  quantities  of  both  illicit 
and  diverted  licit  controlled  substances.     However,  over  this   period  several 
weaknesses   have  surfaced  which  adversely  affect  the  Federal   Government's 
ability  to  deal   effectively  with  the  menace  of  drug  abuse  in  the  United  States. 
Some  of  these  weaknesses   have  developed  due  to  the  changing  character  of  the 
i-Hicit  drug  trade  since  the  CSA  was  enacted.     Others  are  the  result  of 
omissions  or  unclear  language  in  the.  legislation.     The   proposed  Diversion 
Control   Amendments   included   in  Title  VII' of  the  Comprehensive  Crime  Control 
Act  of  1983  address   the  problem  of  diversion  of  legally  produced  controlled 
substances   into  the   illicit  market.      It  also  includes  provisions  to  reduce 
the  regulatory  burden  on  the  controlled  drug  industry. 
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The  problem  of  abuse  of  drugs  diverted  from  legitimate  channels  is  a  major 
one  that  is  not  generally  well  recognized.  In  its  September  10,  1970  "Report 
on  the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970,"  the 
Committee  on  Interstate  and  Foreign  Commerce  noted  that,  as  of  late  1969, 
almost  50  percent  of  legitimately  produced  amphetamines  and  barbiturates  were 
being  diverted  into  illicit  channels.   It  was  the  intent  of  the  CSA  to  provide 
for  a  "closed"  system  of  drug  distribution  for  legitimate  handlers  of  controlled 
drugs  in  order  to  reduce  this  level  of  diversion. 

Despite  the  provisions  of  the  Act,  it  was  reported  in  the  1978  GAO 
Report  entitled,  "Retail  Diversion  of  Legal  Drugs--A  Major  Problem  With  No 
Easy  Solution,"  that  diversion  and  abuse  of  legal  drugs  may  be  involved 
in  as  many  as  7  out  of  10  drug-related  injuries  and  deaths.   During  the 
period  1980-1982,  between  60-70  percent  of  all  emergcTicy  room  controlled 
substance  mentions  involved  drugs  that  are  legitimate  in  origin  (source: 
Drug  Abuse  Warning  Network).  A  more  direct  measure  of  diversion  is  the  ■ 
documented  diversion  by  convicted  violators.  The  first  21  practitioners 
convicted  under  Operation  Script,  a  pilot  program  directed  against  regis- 
trant violators,  were  responsible  for  documented  diversion  of  approximately 
20.6  million  dosage  units  of  controlled  substances.  Operation  Script  was 
the  forerunner  of  DEA's  ongoing  Targeted  Registrant  Investigation  Program  (TRIP). 
At  least  one  of  those  convicted  was  responsible  for  diverting  between  4  and  5 
million  dosage  units  a  year.  These  convicted  defendants  constitute  only  a 
portion  of  the  defendants  under  Operation  Script,  who  in  turn  make  up  only 
a  small  portion  of  the  total  number  of  registrants  involved  in  diversion. 
In  FY  1982,  DEA  Initiated  320  cases  involving  willful  diversion  by  registrants. 
An  example  of  the  success  of  these  actions  is  the  investigation  of  the  so- 
called  "store  clinics"  operating  in  the  Detroit  area.  We  estimate  that  these 
"clinics"  distributed  between  6  and  7  million  dosage  units  of  Preludin,  Desoxyn, 
Dilaudld,  and  Talwin,  all  highly  abused  drugs,  over  a  two-year  period.  Twenty- 
nine  indictments  were  returned  in  this  case  on  two  physicians,  seven  pharmacists, 
and  six  corporations  for  a  variety  of  drug  charges  including  illegal  distribu- 
tion, conspiracy  and  continuing  criminal  enterprise.  Similar  success  has  been 
achieved  in  cases  against  the  "stress  clinics"  which  act  as  "prescription 
mills"  for'the  diversion  of  methaqualone.  Clearly,  diversion  by  registrants 
appears  to  be  much  greater  than  had  previously  been  estiipated.  These  figures 
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involve  only  willful  diversion  and  do  not  include  theft,  fraud,  or  misprescribing 
which  add  to  the  problem. 

The  incentives  for  diverting  legally  produced  controlled  substances  are 
many  and  varied.   Certainly,  the  enormous  profits  involved  make  trafficking 
of  diverted  drugs  most  attractive.  A  single  dosage  unit  of  Dilaudid,  a 
synthetic  narcotic  which  can  be  purchased  by  a  pharmacy  or  doctor  for 
approximately  17«,  can  be  sold  on  the  streets  for  up  to  $60.00. 

Contributing  to  the  demand  for  and  the  price  of  diverted  drugs  is  the 
fact  that  heroin  availability  in  many  parts  of  the  United  States  has  been 
reduced  from  1971  levels  and  continues  to  remain  at  a  considerable  reduced 
level.  The  demand  for  a  wide  variety  of  diverted  drugs  to  supplement  poor 
quality  or  non-existent  heroin  continues  to  be  a  factor  affecting  the  diversion 
problem.  However,  it  is  clear  that  a  large  poly-drug  abusing  population 
has  developed  and  will  continue  to  have  a  preference  for  multiple  drug  use 
particularly  among  school  age  children.   In  some  cases,  legally  produced 
narcotics  have  replaced  narcotics  as  the  drug  of  choice. 

The  responsibility  for  enforcing  the  provisions  of  the  Controlled  Substances 
Act,  as  they  pertain  to  legally  produced  controlled  substances,  lies  with 
DEA's  Office  of  Diversion  Control.  Created  to  deal  specifically  with  this 
problem,  this  office  uses  a  wide  range  of  tools  to  combat  diversion.   It 
conducts  periodic  investigations  of  manufacturers  and  distributors;  criminal 
investigations  of  violative  registrants;  maintains  the  "closed  system"  through 
the  registration  process;  sets  production  limits  on  Schedule  I  and  II  substances; 
places  drugs  in  the  appropriate  schedule  of  the  CSA;  authorizes  and  monitors 
imports  and  exports  of  controlled  substances;  participates  in  international 
drug  control  bodies;  and  conducts  a  variety  of  other  activities  to  control 
diversion.  The  system  of  diversion  controls  in  the  United  States  is  recognized 
and  admired  worldwide. 

Despite  the  successes  of  our  diversion  programs,  a  major  problem  with  . 
combating  the  diversion  problem  continues  to  be  the  source  of  the  diversion. 
Under  the  provisions  of  the  Act,  DEA  has  been  successful  in  reducing  diversion 
at  the  manufacturer/distributor  level  to  a  relatively  small  portion  of  the 
total  drugs  diverted  each  year.  This  success  has  been  a  direct  result  of  the 
authority  to  regulate  this  level  of  the  "closed"  distribution  chain.  Registra- 
tion to  manufacture  and  distribute  controlled  substances  is  issued  only  when 
clearly  consistent  with  public  interest.  Authority  to  enforce  the  Act  through 
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administrative,  civil,  and  criminal  statutes  is  clear  at  this  level,  and 
mechanisms  exist  to  control  diversion.  This  same  level  of  authority  does  not 
extend  to  the  practitioner  level.   It  is  at  the  practitioner  level  that 
80-90  percent  of  all  diversion  occurs.  Registration  of  practitioners  is 
predicated  on  authorization  of  the  state  in  which  they  practice.  Grounds 
for  denial  or  revocation  are  extremely  limited. 

This  difference  in  the  level  of  authority  between  Federal  and  state 
governments  concerning  registration  requirements  established  their  respective 
roles  in  the  area  of  drug  diversion.  Since  the  inception  of  the  Act,  the 
Federal  effort  has  been  directed  primarily  at  the  upper  level  of  the  distribution 
chain,  the  manufacturers  and  distributors.  The  states  were  left  to  monitor 
and  enforce  compliance  at  the  practitioner  level.  However,  the  level  of 
diversion  at  the  practitioner  level  demonstrates  that  the  states  have 
not  been  able  to  maintain  effective  controls  against  diversion.  As 
reported  in  the  "Comprehensive  Final  Report  on  State  Regulatory  Agencies 
and  Professional  Associations,"  legislative  deficiencies  and  organizational 
and  resource  problems,  have  all  rendered  many  states  ineffectual.  As  a 
result,  the  Federal  Government  has  had  to  increase  its  support  of  the  states 
in  combating  practitioner  diversion.  This  support  has  taken  many  forms  and 
includes  both  enforcement  and  non-enforcement  efforts  and  a  provision  to 
expand  this  effort  is  included  in  the  proposed  amendments. 

A  major  part  of  the  Diversion  Control  Amendments  addresses  the  issue  of 
diversion  at  the -practitioner  level  where  it  is  estimated  that  80-90  percent 
of  diversion  from  legitimate  channels  occurs.  However,  we  have  not  strengthened 
our  ability  to  combat  the  diversion  problem  by  placing  undue  burdens  on  the 
drug  industry.  Whenever  possible,  these  amendments  move  to  reduce  the  burden 
on  the  vast  majority  of  registrants  who  abide  by  both  the  letter  and  the  spirit 
of  the  law.  Some  of  the  proposed  amendments  were  developed  as  the  result  of 
comments  received  from  industry  and  the  public  and  through  the  regulatory  review 
process. 

The  major  areas  that  the  Diversion  Control  Amendments  address  are  the 
following. 

1 .    Expansion  of  State  Assistance  Efforts 

In  the  GAO  Report,  "Retail  Diversion  of  Legal  Drugs,"  it  was  recommended 
that  Congress  enhance  the  Drug  Enforcement  Administration's  role- by  authorizing 
it  to  either: 
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—  exercise  direct  regulatory  authority  over  retail 
level  practitioners,  or 

implement  grant  programs  for  assisting  states  in 
controlling  diversion. 

Due  to  the  complexity  of  the  problem,  the  varied  degree  of  state  level 
capabilities  and  the  need  for  prompt  and  effective  action  at  the  practitioner 
level,  a  combination  of  both  avenues  is  most  appropriate.  The  Federal 
effort  will  continue  at  the  highest  level  of  practitioner  diversion,  where 
highly  complex,  multi-state  operations  clearly  warrant  Federal  action. 
However,  it  is  clear  that  the  bulk  of  the  enforcement  responsibility  will 
be  at  the  state  and  local  level  where  these  registrant  divertors  have  a 
significant  impact  on  the  abuse  of  drugs  in  their  locale.  To  increase  the 
ability  of  the  state  and  local  authorities  to  deal  with  this  currently 
overwhelming  problem,  we  have  proposed  a  new  state  assistance  effort  aimed 
against  the  diversion  of  legally  produced  drugs. 

We  have  proposed  an  amendment  to  Section  503  to  provide  new  grant  authority 
for  the  expansion  of  assistance  to  states  for  curtailing  practitioner  diversion. 
The  assistance  would  be  aimed  at  those  areas  which  have  been  identified  by 
DEA's  "Comprehensive  Final  Report  on  State  Regulatory  Agencies  and  Professional 
Associations,"  and  subsequent  GAO  reports,  as  the  major  problem  areas 
inhibiting  effective  state  action  in  curtailing  practitioner  diversion. 
These  problems  include  legislative  deficiencies,  organizational  and  resource 
problems,  and  inadequate  training.  Grants  would  be  established  for  a  specified 
term  with  appropriate  matching  funds  provided  by  the  state.  Each  grant  will 
be  for  a  specific  effort  aimed  at  the  diversion  problem. 

Through  the  expansion  of  its  ability  to  assist  the  states'  efforts,  DEA 
would  identify  and  provide  the  necessary  resources  to  correct  many  of  these 
deficiencies.   In  many  cases,  the  first  step  in  the  process  would  be  to 
establish  an  Evaluation  Task  Force  to  evaluate  current  state  capabilities 
and  to'identify  specific  needs.  Based  on  determined  needs,  funding  would 
then  be  provided  for  such  projects  as  the  preparation  of  improved  state 
legislation  regarding  controlled  substance  handlers;  revisions  in  state 
statutes  concerning  the  authority,  duties  and  responsibilities  of  state 
regulatory  boards;  establishing  improved  systems  of  controlled  substance 
licensing;  and  initiation  of  programs  to  establish  Administrative  Law  Judge 
provisions  to  adjudicate  actions  against  registrants. 
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The  expf.nsion  of  the  state  assistance  authority  of  DEA  is  a  significant 
step  in  ced'jcing  the  diversion  of  legitimately  produced  controlled  substances. 
The  Grant- 111- Ai deprogram,  combined  with  increased  support  by  DEA  in  the  areas 
of  training,  intelligence  support,  legal  assistance  and  cooperative  informa- 
>  tion. exchange,  will  be  part  of  a  comprehensive  program  aimed  at  combating 
practitioner  diversion  at  the  state  and  local  level. 

2.  Strengthening  of  Registration  Requirements 

Current  statutory  authority  to  deny,  revoke,  orjsuspend  the  DEA 
registration  of  a  practitioner  is  limited  to  three  criteria.  Action  can  be 
taken  upon  a  finding  that  a  registrant  has: 

r 

(1)  materially  falsified  an  application, 

(2)  been  convicted  of  a  drug-related  felony,  and 

(3)  had  their  state  license  suspended,  revoked  or  denied. 

The  first  criterion  has  proven  virtually  useless.  The  third  criterion 
is  very  limited  because  of  the  difficulty  states  have  in  taking  such  action. 
This  leaves  the  conviction  of  a  drug-related  felony  as  the  only  practical 
avenue  for  action.  Unfortunately,  many  practitioners  who  are  a  clear  and 
present  threat  to  the  health -and  safety  of  the  community  will  never  be  brought 
to  trial  in  the  overloaded  judicial  system.  These  registrants  will  continue 
to  divert  into  the  illicit  traffic  while  the  legal  system  slowly  grinds  on. 

Amendment  of  Section  303  expands  the  standards  for  practitioner  registra- 
tion beyond  the  current  sole  requirement  of  the  authorization  of  the  jurisdiction 
in  which  he/she  practices.  Additional  standards  pertaining  to  consistency 
with  the  public  interest  are  added.  They  include  the  recommendation  of  the 
appropriate  state  licensing  or  disciplinary  authority,  prior  conviction 
record  with  respect  to  controlled  substances,  and  compliance  with  applicable 
Federal,  state  and  local  laws  relating  to  controlled  substances.  This  amendment 
does  not  provide  for  a  detailed  Federal  review  of  all  practitioners,  but  pro- 
vides the  opportunity  for  action  in  the  most  egregious  cases.   It  also  provides 
for  the  full  protection  of  the  individual's  rights  through  administrative  pro- 
cedures that  provide  the  right  to  a  full  hearing  and  judicial  appeals. 

3.  Extended  Registration  Period 

The  amendment  to  Section  302  extends  the  registration  period  from  1  year 
to  3  years  for  practitioners.  The  practitioner  level  represents  almost  98  percent 
of  all  DEA  registrants.  This  move  will  reduce  the  paperwork  required  of  these 
registrants  and  will  provide  substantial  cost  benefits  to  the  Government. 
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These  benefits  will  be  used  to  provide  improved  service.  An  additional 
amendment,  necessary  to  maintain  an  effective  registration  system,  amends 
Section  307  by  requiring  registrants  to  report  changes  of  address. 
4.    Scheduling  Procedures  ,      '      * 

The  provision  for  an  emergency  scheduling  procedure,  to  be  utilized  in  the 
event  of  an  imminent  danger  to  the  public  safety,  is  added  to  Section  201. 
-This  provision  allows  DEA  to  control  a  drug  for  one  year  on  an  emergency  basis, 
during  which  time  final  determination  will  be  made  based  on  routine  scheduling 
procedures  under  Section  201.  Controls  would  be  limited  to  those  activities 
necessary  to  assure  the  protection  of  the  public  from  drugs  of  abuse  that 
appear  in  the  illicit  traffic  too  rapidly  to  be  effectively  handled  under  the 
lengthy  routine  control  procedure.  The  Department  of  Health  and  Human  Services 
is  provided  a  30-day-  period  during  which  they  may  stop  the  implementation  of 
control . 

-  5.    Miscellaneous  Regulatory  Provisions 

A  variety  of  other  provisions  involve  the  clarification  of  record  keeping 
requirements,  simplification  and  expansion  of  the  authority  to  exempt  con- 
trolled drug  preparations  without  abuse  potential  from  the  application 
of  the  regulatory  provisions  of  the  Act,  facilitate  the  importation  of  small 
quantities  of  controlled  substances  used  exclusively  for  scientific,  analytic 
or  research  purposes,  and  several  other  actions  to  ease  the  burden  on  the 
controlled  drug  industry  without  increasing  the  danger  to  public  safety. 

This  has  only  been  a  brief  description  of  the  key  proposed  amendments. 
We  are  available  at  any  time  to  meet  with  the  Committee  staff  to  discuss  each 

.proposed  amendment  in  detail  and  answer  any  questions.   We  believe  that  this 
is  a  balanced  package  that  will  decrease  the  burden  on  the  law  abiding  registrant, 
who  is  clearly  in  the  majority,  while  at  the  same  time  enhancing  our  ability 
to  successfully  attack  the  drug  diversion  problem. 

We  are  currently  embarking  on  the  largest,  most  comprehensive  effort 
ever  levied  against  drug  trafficking  and  abuse.  It  is  our  firm  belief,  which 
is  supported  by  death  and  injury  data,  that  no  such  effort  would  be  complete 
without  a  major  program  directed  at  the  diversion  of  legally  produced 
drugs  into  the  illicit  market. 
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TITLE ■ Vlil  -"  "JUSTICE  ASSISTANCE  ACT 

An  integral  part  of  the  President's  comprehensive  crime 
program  is  the  proposal  to  provide  assistance  to  state  and  local 
law  enforcement  In  order  to  enlarge  their  capacity  to  attack  the 
problems  of  violent  crime.   The  primary  responsibility  and  the 
direct  burden  for  enforcement  of  criminal  laws  and  programs  of 
crime  prevention  fall  on  state  and  local  governments,  which 
Increased  their  expenditures  for  criminal  justice  by  1A6  percent 
during  the  1970 's.   State  and  local  governments  account  for  87 
percent  of  the  total  expenditures  for  criminal  Justice.   Title 
VIII  is  a  couhterbalance  to  strengthened  Federal  law  enforcement 
by  providing  local  law  enforcement  with  additional  resources 
focused  on  violent  crime,  repeat  offenders,  victim/witness 
assistance,  and  crime  prevention. 

The  proposed  Justice  Assistance  Act  is  based  on  agreements 
reached  in  discussions  involving  members  of  the  Senate  and  House 
Judiciary  Committees,  representatives  of  the  Department  of 
Justice,  and  the  White  House.   It  closely  parallels  the  financial 
"assistance  provisions  of  legislation  passed  by  the  Senate  and 
■Hou^e  during  the  97th  Congress,  following  extensive  public 
"hearings.   It  embraces  the  concept  of  a  highly-targeted  program 
oT -financial  assistance  to  state  and  local  criminal  Justice, 
operating  within  a  new,  streamlined,  and  efficient  organizational 
structure.   The  proposal  Incorporates  the  lessons  learned  from 
past  experience  with  law  enforcement  assistance  programs  and 


focuses  the  available  resources  on  a  very  limited  number  of  high 
priority  objectives. 

The  state  and  local  financial  assistance  portion  of  current 
law  (the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968,  as 
amended),  has  been  phased  out.   No  funds  for  that  activity,  the 
former  Law  Enforcement  Assistance  Administration,  have  been 
appropriated  since  Fiscal  Year  1980.   The  prior  history  of  LEAA, 
however,  provides  us  with  some  Important  lessons.   It  shows,  for 
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example,  that  after  the  expenditure  of  $8  billion  over  12  years. 
money  alone  was  not  the  answer  to  the  problem  of  crime.   It 
demonstrated  that  a  program  whose  priorities  were  unclear  and 
constantly  shifting  resulted  In  minimal  payoff.   And  the  history 
Indicates  that  overly  detailed  statutory  and  regulatory 
specification  produces  mountains  of  red  tape  but  little  progress 
In  the  battle  against  crime. 

We  have  also  learned,  however,  that  the  concept  of  Federal 
seed  money  for  carefully  designed  programs  does  work,  and  that 
certain  carefully  designed  projects  can  have  a  significant  Impact 
on  criminal  Justice.  . 

Title  VIII  reflects  an  appreciation  of  these  lessons  and 
embodies  the  program  concepts  agreed  upon  last  year  In  the 
discussions  between  members  of  the  Senate,  the  House,  and 
representatives  of  the  Administration.   It  strips  away  the 
compU-cated  and  expensive  application  and  administrative  red  tape 
required  under  the  earlier  program  and  consolidates  the 
management  of  the  .program  in  a  single  unit  of  the  Department  of 
Justice.   Moreover,  it  continues  the  presently  authorized  Justice 
research  and  statistical  programs  and  insures  coordination  and 
Interaction  between  the  products  of  research  and  the  programs 
implemented  under  the  financial  assistance  provisions  of  the 
proposal. 

The  proposal  would  establish  within  the  Department  an  Office 
of  Justice  Assistance  (OJA),  headed  by  an  Assistant  Attorney 
General.   Within  this  office  would  be  three  separate  units — the 
Bureau  of  Justice  Statistics  (BJS),  the  National  Institute  of 
Justice  (NIJ),  and  a  new  Bureau  of  Justice  Programs  (BJP) — each 
headed  by  a  director  appointed  by  the  Attorney  General.   The 
directors  would  be  responsible  for  the  day-to-day  management  of 
their  units  and  would  have  grantmaking  authority,  subject  to  the 
delegation,  coordination-,  and  policy  guidance  of  the  Assistant 
Attorney  General. 
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-The  organizational  structure  established  under  current  law 
(JSIA)  was  Intended  to  admlrtlster  programs  for  which  $800  million 
were  authorized  and  was  expected  to  be  engaged  in  virtually  every 
aspect  of  the  state  and  local  criminal  Justice  systems.   The 
targeted  program  proposed  by  Title  VIII,  on  the  other  hand,  will 
operate  at  a  fraction  of  that  amount  and  does  not  require  the 
elaborate  administrative  structure  provided  In  current  law. 
Moreover,  the  unified  and  consolidated  administrative  structure 
under  the  direction  of  an  Assistant  Attorney  General  gives  new 
emphasis  to  Federal  participation  and  cooperation  with  state  and 
local  criminal  Justice.   The  Assistant  Attorney  General  will  be 
the  focal  point  of  the  Department's  interrelationship  with  state 
and  local  governments  and  will  serve  as  the  spokesperson  for  the 
Department  on  state/local  criminal  Justice  issues  and  as  liaison 
with  the  academic  communities  on  Justice  research  and  statistics. 

Both  the  National  Institute  of  Justice  and  the  Bureau  of 
Justice  Statistics  would  continue  to  carry  out  the  Justice 
research  and  statistical  programs  authorized  in  the  current 
statute.   The  Bureau  of  Justice  Programs  would  administer  the  new 
technical  and  financial  assistance  program.   All  would  be 
directly  involved  4n  strengthening  the  capacity  of  state  and 
local  criminal  Justice  to  address  the  problem  of  crime. 

Advising  the  Assistant  Attorney  General  would  be  a  Justice 
Assistance  Advisory  Board  appointed  by  the  President.   This 
Board,  replacing  the  two  separate  boards  currently  advising  the 
NIJ  and  BJS,  will  consider  the  full  range  of  criminal  Justice 
Issues. and  policies,  rather  than  the  compartmentalized  and 
narrower  view  of  only  research  or  only  Justice  statistics. 

Under  the  proposal,  the  BJP  would  have  the  responsibility  to 
provide  technieal  assistance,  training,  and  funds  to  state  and 
local  criminal  Justice  and  nonprofit  organizations.   This 
assistance  would  be  provided  through  a  combination  of  block  and 
dlsorctlonary  grant  funds. 
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The  block  grant  funding  will  provide  each  state  with  an 
allocation  based  on  Its  relative  population  and  a  proportional 
share  of  the  funds  are  to  be  passed  through  to  local 
governinents.   The  Federal  funds  would  be  matched  50/50  and 
Individual  projects  would  be  limited  to  no  more  than  three  years 
of  Federal  assistance.   Moreover,  the  use  of  the  Funds  is  limited 
to  specific  types  of  projects  which  have  a  demonstrated  track 
record  of  success. 

We  envision  a  simplified  application  procedure  for  block 
grant  funds  under  which  the  cities  and  counties  would  submit 
abbreviated  applications  to  the  State.   Essentially,  these 
applications  would  indicate  which  of  the  authorized  programs  the 
locality  intends  to  carry  out,  data  to  demonstrate  the  level  of 
need  for  assistance,  the  amount  of  funds  required,  and  the  level 
of  local' funds  available  to  match  the  Federal  dollars.   The  state 
office,  in  turn,  would  compile  the  local  applications  along  with 
those  from  state  criminal  Justice  agencies,  rank  them  according 
to  Indices  of  need,  and  submit  the  package  along  with  the  various 
certifications  required  under  the  Act  as  a  single  application  for 
the  state's  allocation  of  funds. 

The  discretionary  funds  would  focus  on  training  and 
technical  assistance,  multi-Jurlsdlctlonal  and  national  programs, 
and  demonstration  projects  to  test  new  antl-crlme  ideas. 

In  summary,  the  assistance  provisions  of  the  proposal  would 
reduce  from  four  to  one  the  number  of  Presldentlally  appointed 
officials,  replace  two  advisory  bodies  with  a  single  Board; 
consolidate  the  research,  statistical  and  financial  assistance 
efforts  into  a  single  organization  headed  by  an  Assistant 
Attorney  General;  eliminate  the  bureaucratic  administrative 
requirements  currently  imposed  on  state  and  local  governinents, 
and  provide  funds  and  technical  assistance  to  local  law 
enforcement  for  activities  directly  related  to  violent  crime, 
repeat  offenders,  victim/witness  assistance,  and  crime 
prevention. 
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Also  included  in  Title  VIII  is  a  provision  which  would 
establish  a  program  of  emergency  law  enforcement  assistance. 
Part  L  would  authorize  the  Attorney  General  to  approve  or 
disapprove  applications  from  state  governors  for  the  designation 
of  a  "law  enforcement  emergency  Jurisdiction",  when  an  uncommon 
situation  develops  in  which  state  and  local  resources  are 
Inadequate  to  provide  for  the  protection  of  the  lives  and 
property  of  citizens  or  for  the  enforcement  of  criminal  laws. 
When  such  an  emergency  exists,  assistance  in  the  form  of 
equipment,  training,  intelligence  information,  and  technical 
expertise  can  be  provided  by  Federal  law  enforcement  agencies. 
In  addition,  the  Office  of  Justice  Assistance  would  be  authorized 
to  provide  funds  to  the  emergency  Jurisdiction.   We  anticipate 
that  this  special  aid  would  be  made  available  in  a  very  limited 
number  of  situations,  such  as  the  child-murder  investigations  in 
Atlanta,  the  destruction  of  police  communications  by  Hurricane 
Frederick,  and  the  Mount  St.  Helen  volcanic  eruption. 

Two-  additional  matters  addressed  in  Title  VIII  pertain  to 
the  Public  Safety  Officers'  Benefits  program  and  the  Prison 
Industries  certification  authority. 

The  Public  Safety  Officers'  Benefits  Act  of  1976  (PSOB) 
authorizes  the  payment  of  a  $50,000  benefit  to  the  survivors  of 
law  enforcement  officers  and  firefighters  who  die  as  the  result 
of  an  Injury  sustained  in  the  line  of  duty.   Excluded  from 
benefits  under  the  Act,  however,  are  deaths  resulting  from  the 
voluntary  intoxication  or  Intentional  misconduct  of  the 
officer.   Our  experience  in  administering  the  program  over  the 
past  six  years  has  produced  evidence  of  some  difficulty  in 
applying  these  exceptions  in  full  accord  with  the  legislative 
history  of  the  Act.   Consequently,  Title  VIII  Includes  a 
definition  of  the  term  "intoxication".   Und«r  the  proposal,  no 
benefit  would  be  paid  when  the  deceased  officer's  blood  alcohol 
level  Is  between  .lOJt  and  .2Qt ,    unless  there  Is  convincing  • 
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evidence  that  the  officer  was  not  acting  in  an  intoxicated  manner 
immediately  prior  to  his  death.   No  payment  io  permitted  if  the 
blood  alcohol  level  is  .20%  or  greater. 

The  addition  of  language  to  exclude  PSOB  benefits  in 
instances  of  "gross  negligence"  is  a  formalization  of  the 
legislative  intent  expressed  by  the  original  sponsors  of  the  bill 
and  which  was  believed  to  have  been  adequately  addressed  by  the 
prohibition  against  payment  if  the  officer's  death  was  caused  by 
"intentional  misconduct".   However,  our  experience  and  litigation 
on  the  "gross  negligence"  issue  demonstrates  that  the  more 
specific  language  of  the  Administration-  proposal  is  required. 
(See  Harold  v.  U.S.  F.  2d  5^7    (Ct.  CI.  1980).) 

The  amendment  to  the  Prison  Industry  Enhancement  authority 
is  designed  to  increase  from  7  to  20  the  number  of  projects 
eligible  for  exemption  from  Federal  restrictions  on  the  sale  and 
transportation  of  prisoner-made  goods.   The  amendment  also  makes 
several  technical  changes  to  present  law  to  permit  prisons 
seeking  exemption  to  obtain  it  more  easily. 

The  original  Prison  Industry  Enhancement  legislation  was 
enacted  in  1979  as  part  of  the  Justice  System  Improvement  Act  and 
the  7  projects  It  authorized  have  been  designated.   The  early 
evaluations  of  the  program  indicate  that  the  designated  projects 
have  been  successful  in  teaching  inmates  marketable  Job  skills, 
•reducing  the  need  for  their  families  to  receive  public 
assistance,  and  decreasing  the  net  cost  of  operating  correctional 
facilities.   A  modest  expansion  of  the  program  to  20  projects 
will  permit  willing  and  able  prisons  to  participate  in  the 
program  and  allow  the  Department  to  better  evaluate  which  prison 
industry  projects  best  accomplish  the  program's  goals. 

One  technical  amendent  to  the  current  law  would  exempt  goods 
produced  by  designated  projects  from  a  Federal  law  which  permits 
a  state  to  keep  prison-made  goods  in  another  state  from  crossing 
its  borders.   The  final  amendment  would  require  states  to  provide 
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compensation  to  Injured  Inmates,  but  not  necessarily  under  the 
state's  workers'  compensation  law,  as  the  current  legislation 
requires.   This  change  Is  necessary  because  many  states  cannot 
offer  workers'  compensation  to  Inmates  under  their  own  laws. 

TITLE  IX  —  Surplus  Property  Amendment 

The  last  decade  has  seen  dramatic  increases  in  the  nation'' s 
prison  population.   Between  1973  and  1983  the  prison  population 
has  grown  from  204,211  to  over  400,000,  an  increase  of  98  percent 
in  one  decade.   By  comparison,  during  the  same  period,  the  total 
U.S.  population  has  increased  by  only  11  percent. 

The  rapid  rise  in  prison  population  has  overcrowded  correc- 
tional facilities  and  created  a  number  of  serious  problems. 
Overcrowding  results  in  increased  prison  violence.   Other 'nega- 
tive effects  of  overcrowding  are  idleness  and  a  reduction  in  the 
number  of  correctional  programs  available  to  inmates. 

More  than  half  of  the  State  correctional  systems  are  under 
court  orders  stemming  from  overcrowding.   Judges  are  sometimes 
reluctant  to  sentence  offenders  to  overcrowded  institutions. 
The  lack  of  adequate  prison  space,  in  effect,  hampers  the  opera- 
tion of  the  criminal  justice  system  at  all  levels. 

Many  States  have  responded  to  overcrowding  by  double-bunking 
and  using  tents  and  trailers.   While  this  approach  provides  a 
temporary  solution,  it  is  neither  satisfactory,  safe  nor  humane. 

The  construction  of  new  facilities  to  meet  this  need  is 
extremely  expensive.   It  can  cost  anywhere  from  $30,000  to  $90,000 
per  bed  to  construct  a  prison  facility.   And,  it  can  take  anywhere 
from  five  to  seven  years  to  obtain  funds  and  then  construct  and 
complete  a  facility.   An  immediate,  short-term,  low  cost  solution 
is  desperately  needed. 

One  solution  to  this  problem  is  amendment  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949  to  provide 
Federal  surplus  property  to  State  and  local  governments  for  cor- 
rectional use  at  no  cost.   Currently,  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as  amended  (40  U.S.C.  484) 
permits  transfer  of  surplus  federal  property  to  States  and 
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localities  for  public  benefit  use,  not  specif Icially  including 
correctional  facilities.   We  support  legislation  that  would 
amend  the  law  to  permit,  specifically,  transfer  of  federal  real 
and  related  personal  property  to  States  for  correctional  use. 
Caking  benefits  accrued  to  the  United  States  into  account  in 
fixing  the  sale  or  lease  price.   We  support  the  inclusion  of 
proposed  correctional  use  properties  as  eligible  for  transfer. 
In  order  to  encourage  and  facilitate  these  types  of  transfers 
and  to  meet  the  current  pressing  need  for  more  correctional 
facilities,  we  propose  that  these  transfers  be  permitted  without 
monetary  consideration  to  the  United  States. 

The  Attorney  General's  Task  Force  on  Violent  Crime  recommended 
in  its  first  report  that  the  Attorney  General  work  with  the  appro- 
priate governmental  authorities  to  make  available,  as  needed  and 
where  feasible,  abandoned  military  bases  for  use  by  States  and 
localities  as  correctional  facilities  on  an  interim  and  emergency 
basis  only.   The  report  also  asks  the  Attorney  General  to  work 
with  the  appropriate  government  authorities  to  make  available, 
as  needed  and  where  feasible,  federal  property  for  use  by  States 
and  localities  as  sites  for  correctional  facilities. 


As  a  direct  result  of  the  findings  of  the  Task  Force  on 
Violent  Crime,  the  Attorney  General  directed  the  Bureau  of  Prisons 
to  form  a  clearinghouse  for  correctional  facilities.   The  clear- 
inghouse, as  it  now  operates,  can  provide  information  to  concerned 
parties  and  serve  as  liaison  with  GSA  and  the  Department  of 
Defense  regarding  potential  correctional  facilities,  such  as 
former  military  bases.   We  view  the  clearinghouse  function  as  an 
information  pipeline  that  is  necessary,  but  independent  of  the 
surplus  and  disposal  actions,  which  should  be  performed  by  GSA. 
Four  States  have  acquired  surplus  property  for  correctional  use, 
but  under  existing  law  they  must  either  lease  or  purchase  the 
property  at  fair  market  value.   This  is  a  financial  burden  that 
many  can  hardly  afford  to  bear.   A  more  workable  solution  is 
needed. 

At  present,  State  and  local  governments  must  pay  for  surplus 
Federal  property  they  intend  to  use  for  correctional  purposes. 
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By  amending  the  Federal  Property  and  Administrative  Services  Act 
of  1949  to  permit  conveyance  or  lease,  at  no  cost,  of  appropriate 
surplus  Federal  properties  to  State  and  local  governments  for 
correctional  use,  we  can  provide  to  State  and  local  governments 
immediate  additional  capacity  while  relieving  State  and  local 
budgets  of  the  fiscal  burden  of  constructing  new  facilities. 

TITLE  X  -  REINSTITUTION  OF  CAPITAL  PUNISHMENT 

The  purpose  of  Title  X  of  the  Administration's  bill  is  to 
provide  constitutional  procedures  for  the  imposition  of  capital 
punishment.   Various  provisions  of  the  United  States  Code  now 
authorize  the  imposition  of  the  sentence  of  death  for  crimes  of 
homicide,  treason,  and  espionage.   However,  in  all  but  one 
instance,  these  sentences  are  unenforceable  because  they  fail  to 
incorporate  a  set  of  legislated  guidelines  to  guide  the  sen- 
tencer's  discretion  in  coming  to  a  determination  whether  the 
sentence  of  death  is  merited  in  a  particular  case.V   This 
requirement  was  first  articulated  by  the  Supreme  Court  in  its 
decision  in  Furman  v.  Georgia,  408  U.S.  238  (1972).   In  a  series 
of  decisions  following  Furman,  the  Court  has  given  further 
guidance  on  the  constitutional  requisites  of  a  statute  authoriz- 
ing the  imposition  of  capital  punishment.   Notable  in  this  series 
of  cases  was  a  group  of  landmark  death  penalty  decisions  in  which 
the  Court  held  that  the  death  penalty  was  a  constitutionally 
permitted  sanction  if  imposed  under  certain  procedures  and 
criteria  which  guarded  against  the  unfettered  discretion  con- 
demned in  Furman ,  but  which  retained  sufficient  flexibility  to 


2/  Only  the  death  penalty  provisions  of  the  aircraft  piracy 

statute,  49  U.S.C.  1473(c),  which  were  enacted  after  Furman  v. 
Georgia,  408  U.S.  238  (1972),  appear  to  comport  with  the  death 
penalty  decisions  of   the  Supreme  Court  over  th-e  last  decade. 
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allow  the  consideration  of  aggravating  and  ^litig£^.tlng  factors  in 
each  case.^/ 

In  the  decade  since  the  Furman  decision,  two-thirds  of  the 
States  have  enacted  laws  to  restore  the  death  penalty  as  an 
available  sanction  for  the  most  serious  crimes  when  committed 
under  particularly  reprehensible  circumstances.   During  this  same 
period,  the  Congress  has  on  several  occasions  considered  legisla- 
tion to  provide  constitutional  procedures  that  would  permit  the 
restoration  of  the  death  penalty  to  the  federal  criminal  justice 
system,  but  with  the  exception  of  a  death  penalty  provision 
included  in  anti-aircraft  hijacking  legislation  in  197^,  no  such 
statute  has  been  passed  by  the  Congress. 

As  the  decisions  of  the  Supreme  Court  over  the  past  ten 
years  have  made  clear,  the  death  penalty  is  a  constitutionally 
permitted  sanction  for  the  most  grave  offenses,  committed  under 
aggravating  circumstances,  provided  it  is  imposed  under  proce- 
dures that  guard  against  arbitrariness  and  disproportionality . 
Nonetheless,  enactment  of  legislation  to  permit  reinstitution  of 
the  death  penalty  at  the  federal  level  has  been  a  controversial 
issue,  because  of  strongly  felt,  but  disparate,  views  on  the 
propriety  of  restoring  the  availability  of  the  death  penalty  as 
an  element  of  the  federal  criminal  justice  system. 

We  are  aware  that  there  are  men  of  ability,  goodwill,  and 
conscience  who  believe  that  it  is  never  justified  for  society  to 
deprive  an  individual  of  life,  however  grave  and  despicable  may 
have  been  his  crimes  and  however  much  a  threat  his  actions  may 
pose  to  others  in  the  community  or  to  the  survival  of  the 
community  itself.   But  while  recognizing  these  views,  this 
Administration  does  not  subscribe  to  them.   As  both  the  President 
and  the  Attorney  General  have  repeatedly  indicated  in  public 
statements,  we  support  the  imposition  of  the  death  penalty  under 
carefully  circumscribed  conditions  for  the  most  serious  crimes  -- 


2,/  Gregg  v.  Georgia,  1428  U.S.  153  (1976);  Proffitt  v.  Florida, 

^28   U.S.  242  (1976);  Jurek  v.  Texas,  U2S  U.S.  262  (1976); 

Woodson  V.  North  Carolina,  428  U.S.  280  (1976);  and  Roberts 

V.  Louisiana,  428  U.S.  325  (1976).  '  
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a  position  also  held  by  a  majority  of  the  American  public. 3/ 

In  our  view,  the  death  penalty  is  warranted  for  two  princi- 
pal reasons.   First,  while  studies  attempting  to  assess  the 
deterrent  effect  of  the  penalty  have  reached  conflicting  results, 
we  believe  that  common  sense  supports  the  conclusion  that  the 
death  penalty  can  operate  as  a  deterrent  for  certain  crimes 
involving  premeditation  and  calculation,  and  that  it  will  thus 
save  the  lives  of  persons  who  would  otherwise  become  the  perman- 
ent and  irretrievable  victims  of  crime.   Second,  society  does 
have  a  right  —  and  the  Supreme  court  has  confirmed  that  right  -- 
to  exact  a  just  and  proportionate  punishment  on  those  who 
deliberately  flout  the  most  basic  requirements  of  its  laws;  and 
there  are  some  offenses  which  are  so  harmful  and  so  reprehensible 
that  no  other  penalty,  not  even  life  imprisonment  without  the 
possibility  of  parole,  would  represent  an  adequate  response  to 
the  defendant's  conduct. 

In  the  97th  Congress,  the  Senate  Judiciary  Committee  devoted 
considerable  effort  to  the  development  of  leg.islation  that  would 
establish  constitutional  procedures  for  the  imposition  of  the 
death  penalty  on  the  federal  level.   The  bill  reported  by  the 
Committee,  S.  114,  improved  on  bills  introduced  in  earlier 
Congresses  and  incorporated  provisions  to  comport  with  the  Supreme 
Court's  capital  punishment  decisions  over  the  past  decade.   The 
provisions  of  Title  X  of  the  Administration's  bill  are  based, 
with  only  minor  modifications,  on  this  legislation  approved  by 
the  Judiciary  Committee  in  the  last  Congress.   Also,  they  differ 
in  only  minor  respects  from  S.  538,  death  penalty  legislation 
now  pending  consideration  by  the  Committee .V 

The  primary  focus  of  the  provisions  of  Title  X  is  on  the 
establishment  of  constitutional  procedures  for  the  imposition  of 
the  death  penalty.   For  the  most  part,  the  scope  of  offenses  for 
Vhlch  capital  punishment  may  be  considered  as  a  sanction  remain 

3/  See  S.  Rep.  No.  97-143,  97th  Cong.,  1st  Sess.  19  (1981). 

V  The  Department's  report  on  S.  538  will  soon  be  transmitted 
to  the  Committee. 
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the  same  as  under  current  law.   One  significant  change,  however, 
is  an  amendment  that  would  (iermit  consideration  of  the  death 
penalty  for  an  attempted  assassination  of  the  President  which 
resulted  in  bodily  injury  to  the  President  or  which  otherwise 


came  dangerously  close  to  causing  the  death  of  the  President .2/ 
This  provision  was  incorporated  in  S.  1 1 U  by  the  Judiciary 
Committee  during  the  last  Congress.^/   In  three  other  respects, 
however,  the  bill  restricts  the  availability  of  the  death  penalty 
under  current  statutes.   First,  in  accordance  with  the  Supreme 
Court's  decision  in  Coker  v.  Georgia,  UBS  U.S.  58H  (1977),  the 
death  penalty  has  been  deleted  for  the  offense  of  rape.   Second, 
the  availability  of  the  death  penalty  for  peacetime  espionage 
has  been  limited  to  cases  involving  strategic  weapons  or  major 
elements  of  national  defense.   Third,  through  the  mechanism  of 
mandatory  threshold  aggravating  factors,  the  availability  of  the 
death  sentence  for  homicide  is  limited  to  instances  in  which  the 
defendant  either  intentionally  killed  the  victim  or  while  engaged 
in  the  commission  of  a  felony,  intentionally  participated  in  an 
act  which  resulted  in  the  death  of  an  innocent  victim  and  which 
the  defendant  knew  or  reasonably  should  have  known  would  result 
in  such  a  death. 

The  procedural  provisions  of  Title  X  may  be  summarized  as 
follows.   Under  these  provisions,  the  issue  of  the  propriety  of 
the  de^th  penalty  in  a  particular  case  is  the  subject  of  a 
separate  sentencing  hearing  held  after  the  entry  of  a  guilty  plea 
or  the  return  of  a  guilty  verdict.   The  death  penalty  may  be 
imposed  only  pursuant  to  such  a  hearing. 


5/  The  bill  would  also  authorize  the  death  penalty  for  murder  of 
a  foreign  official,  official  guest,  or  internationally  protected 
person  and  for  -homicide  committed  in  the  course  of  a  kidnapping 
--  offenses  which  do  not  now  provide  for  the  death  penalty 
because  they  were  enacted  or  amended  in  a  period   following 
Furman,  when  the  constitutional  requisites  of  a  death  penalty 
statute  were  unsettled. 

^/  A  memorandum  prepared  by  the  Department's  Office  of  Legal 

Counsel  on  the  constitutionality  of  such  a  provision  was  sub- 
mitted to  the  Judiciary  Committee  during  its  consideration  of 
S.  114  in  the  last  Congress'  and  is  reproduced  in  the  published 
hearings  of  the  Committee.   See,  Capital  Punishment,  Hearings 
before  the  Committee  on  the  Judiciary,  United  States  Senate  on 
S.  114,  97th  Cong.,  1st  Sess.  54-65  (April  10,  27  and  May  1,  1981) 


25-694  0-84-13 
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The  first  procedural  requirement  is  that  the  government 
file,  a  reasonable  time  before  trial,  a  notice  that  it  will,  in 
the  event  of  conviction,  seek  the  death  penalty  and  a  description 
of  the  aggravating  factors  it  will  seek  to  prove  as  the  basis  for 
the  penalty.   Generally,  the  sentencing  hearing  is  to  be  held 
before  a  jury,  either  the  jury  that  determined  guilt,  or  where 
the  defendant  was  convicted  on  a  plea  of  guilty  or  pursuant  to 
a  trial  without  a  jury,  before  a  jury  specially  impaneled  for  the 
purpose  of  the  sentencing  hearing. 

The  focus  of  the  hearing  is  on  the  consideration  of  evidence 
of  aggravating  and  mitigating  factors  bearing  on  whether  the 
death  penalty  is  justified  under  the  circumstances  of  the  case. 
Title  X  sets  out  specific  mitigating  factors  which  may  be 
considered,  but,  consistent  with  the  Supreme  Court's  decision  in 
Lockett  v.  Ohio,  M38  U.S.  586  (1978),  the  jury  may  consider 
other,  unenumerated  mitigating  factors  as  well.   Two  sets  of 
specific  aggravating  factors  are  set  out;  one  set  is  applicable 
to  offenses  of  treason  and  espionage  and  the  other  applies  to 
homicides  and  the  attempted  assassination  offense.   With  respect 
to  aggravating  factors,  the  jury  may  also  consider  ones  not 
specifically  enumerated.   However,  a  finding  of  an  aggravating, 
factor  or  factors  other  than  those  specifically  listed  in  the 
bill  cannot  alone  support  imposition  of  the  death  penalty. 

At  the  sentencing  hearing,  the  government  bears  the  burden 
of  proving  any  aggravating  factors  beyond  a  reasonable  doubt. 
With  respect  to  mitigating  factors,  the  burden  of  proof  is  on  the 
defendant,  but  his  proof  need  meet  only  a  preponderance  standard. 
The  jury  is  required  to  return  special  findings  concerning  any 
aggravating  or  mitigating  factors  it  determines  to  exist,  and 
such  findings  must  be  supported  by  a  unanimous  vote.   If  no 
aggravating  factor  is  found  to  e^ist,  or  if,  in  the  case  of  a 
homicide  offense,  one  of  the  mandatory  threshold  aggravating 
factors  is  not  found,  the  court  must  sentence  the  defendant  to  a 
sentence  other  than  death. 

Should  the  jury  return  findings  of  aggravating  factors  (in 
the  case  of  homicide  offenses,  aggravating  factors  in  addition  to 
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those  which  serve  as  a  threshold  limitation) ,  it  then  must 
proceed  to  determine  whether  these  factors  outweigh  any 
mitigating  factors  found,  or  if  there  were  no  mitigating  factors 
established,  whether  the  aggravating  factors  alone  are  sufficient 
to  justify  imposition  of  the  death  sentence.   Based  on  this 
consideration,  a  finding  of  whether  the  sentence  is  merited  must 
be  returned.   Where  the  determination  is  made  by  a  jury,  it  is 
to  be  by  unanimous  vote.   The  court  is  bound  by  the  unanimous 
decision  of  the  jury,  an  approach  upheld  by  the  Supreme  Court  in 
Gregg ,  supra  ■ 

Like  S.  1 1  **  as  approved  by  the  Judiciary  Committee  in  the 
last  Congress,  our  proposal  requires  an  instruction  to  the  jury 
before  whom  the  sentencing  hearing  is  held  that  it  not  consider 
the  race,  color,  national  origin,  creed,  or  sex  of  the  defendant 
in  determining  whether  the  sentence  of  death  is  justified.   Each 
juror*  is  to  certify  that  none  of  these  factors  entered  into  his 
decision. 

Title  X  also  includes  a  provision,  not  incorporated  in 
S.  1  T4  but  which  appears  in  the  death  penalty  bill  now  before  the 
Committee,  S.  538,  which  permits,  in  capital  cases  where  it  is 
determined  that  the  death  penalty  is  not  justified,  the  imposi- 
tion of  a  life  sentence  without  possibility  of  parole. 

Also  addressed  in  Title  X  are  the  appropriate  procedures  and 
standards  for  appellate  review  of  a  death  sentence.   Appeal  of 
the  sentence  is  to  be  filed  in  the  same  manner  as  an  appeal  of  a 
conviction.   Consolidation  of  the  appeal  of  sentence  with  the 
appeal  of  conviction  is  specifically  sanctioned,  and  review  in 
capital  cases  is  to  be  given  priority  over  all  other  appeals.   In 
its  review,  the  appellate  court  must  consider  the  entire  record 
of  the  case,  the  .procedures  employed  in  the  sentencing  hearing, 
and  the  findings  as  to-  particiilar  aggravating  and  mitigating 
factors'.   Affirmance  of  the  death  sentence  is  required  if  the 
appellate  court  finds  that  the  sentence  of  death  was  not  imposed 
under  the  influence  of  passion,  prejudice,  or  any  other  arbitrary 
factors  and  that  the  information  presented  supports  the  findings 
with  respect  to  aggravating  and  mitigating  factors  upon  which  the 


188 


sentence  was  based.   In  all  oth.er  cases,  the  appellate  court  must 
remand  the  case  for  reconsideration  under  the  sentencing  provi- 
sions of  this  Title. 

The  provisions  of  Title  X  of  the  Administration's  bill 
combine,  in  our  .view,  to  establish  procedures  for  determining 
whether  the  sentence  of  death  is  justified  in  a  particular  case 
that  comport  fully  with  the  constitutional  teachings  of  the 
Supreme  Court  over  the  last  decade.   We  believe  that  in  the 
carefully  delineated  circumstances  to  which  Title  X  would  apply, 
the  opportunity  for  imposition  of  the  death  penalty  should  be 
restored.   A  criminal  justice  system  limited  to  lesser  sanctions 
is  lacking  in  adequate  deterrence  and  fails  to  meet  society's 
need  to  exact  a  just  and  proportionate  punishment  for  the  most 
grave  and  reprehensible  of  crimes. 

TITLE  XI  -  Labor "Racketeering  Amendments;  and 

TITLE  XII  -  Foreign  Currency  Transaction  Reporting 
Amendments 

As  these  Titles  of  the  bill  are  before  the  Committee  on 
Labor  and  Human  Resources  and  the  Committee  on  Banking,  Housing 
and  Urban  Affairs  respectively  a  statement  of  their  provisions 
is  not  included  herein. 

TITLE  XIII  -  Federal  Tort  Claims  Act  Amendments 

Title  XIII  would  make  the  United  States  the  exclusive  defen- 
dant for  all  torts  committed  by  federal  employees  within  the  scope 
employment  and  would,  for  the  first  time,  make  the  United . States 
liable  for  torts  arising  under  the  Constitution  of  the  United  States. 
The  title  would  provide  for  the  substitution  of  the  United  States 
for  defendant  employees  acting  within  the  scope  of  their  employment 
in  all  suits  alleging  common  law  or  constitutional  torts.   Title 
XIII  constitutes  a  significant,  equitable  and  badly  needed  reform 
of  federal  tort  law. 

The  current  state  of  federal  tort  law,  at  least  in  the  area  of 
the  constitutional  tort,  is  unsatisfactory  and  counterproductive 
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from  the  perspective  of  every  participant.   Since  the  Supreme  Court 
announced  that  a  cause  of  action  was  available  against  individual 
federal  officers  in  1971,  federal  employees  have  been  the  subject 
of  an  increasing  number  of  suits  filed  personally  against  there  at 
every  level  of  government.  1^/   They  are  being  sued  for  doing  no 
more  than  carrying  out  the  duties  which  Congress  and  the  President 
have  ordered  them  to  perform.   In  a  society  where  virtually  every 
other  identifiable  group  is  protected  by  some  form  of  indemnity, 
insurance  or  rule  of  law,  this  exposure  to  personal  financial  ruin 
is  shocking  and  unconscionable.   In  reflecting  upon  this,  one  United 
States  District  Judge  has  beeen  moved  to  comment,  "The  effect  of 
this  development  upon  the  willingness  of  individuals  to  serve  their 
country  is  obvious."  2^/   If,  as  opponents  to  this  type  of  legisla- 
tion maintain,  deterrence  is  the  object  of  such  personal  suits,  that 
which  is  deterred  is  competent  government.   Effective  action  in  all 
is  chilled.   Resources  and  talent  are  diverted.   Careers  are  short- 
ened, recruitment  discouraged,  endless  nonproductive  litigation 
encouraged.   ^7 

Despite  the  ability  to  sue  federal  employees,  the  claimant, 
who  may  have  a  meritorious  claim  of  governmental  misconduct  in  vio- 
lation of  his  constitutional  rights,  in  practical  terms  has  virtu- 
ally has  no  remedy.   As  a  result  of  the  sound  doctrine  of  sovereign 
immunity,  the  United  States  cannot  be  sued  for  a  constitutional 
tort  because  it  has  not  consented  to  be  sued.  4/   As  a  result,  a 
plaintiff  frequently  faces  enormous  problems  in  attempting  to  even 
achieve  service  of  process  and  jurisdiction  over  individual  defen- 
dants and  may  only  look  to  the  individual  assets  of  those  persons 
should  he  obtain  a  judgment.   Our  records  indicate  that  of  the 
thousands  of  lawsuits  that  have  been  filed,  only  sixteen  have  re- 
sulted in  a  judgment  and,  of  those,  we  believe  that  only  six  have 
ultimately  been  paid.  b_l      Despite  the  fact  that  there  is  no  hope 
of  meaningful  monetary  recovery,  suits  continue  to  be  filed  at  an 
alarming  rate.   It  appears  that  they  are  often  prompted  by  reasons 
other  than  money  damages  such  as  personal  revenge  or  harassment  up- 
on a  public  official  or  as  a  means  of  collateral  attack  upon  an 
otherwise  legitimate  criminal  or  civil  enforcement  effort.   The 
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proportion  of  recoveries  to  the  number  of  law  suits  filed  also  . 
demonstrates  that  federal  public  servants  do  not  violate  the  rights 
of  their  fellow  citizens  with  any  significant  frequency.   Thus  the 
current  threat  of  personal  lawsuits  under  which  they  must  now  operate 
is  unfair  and  unjustified.   The  severe  disruption  that  these  lawsuits 
cause  in  the  lives  of  federal  employees  cannot  be  overemphasized. 

The  American  citizen  and  taxpayer  is  not  being  well  served  by 
the  current  state  of  the  law.   The  system  for  redress  is  not  func- 
tioning and  conscientious  federal  employees  are  traumatized  by  the 
threat  or  reality  of  suit,  sometimes  into  inaction.   In  addition, 
the  present  scheme  engenders  protracted  and  expensive  litigation 
which  costs  the  taxpayers  more  money  than  it  should  and  contributes 
to  the  serious  and  increasing  problem  of  backlogs  and  delays  in  the 
courts.   Because  the  constitutional  tort  or  Bivens  case  concerns  the 
personal  finances  of  the  individual  defendants  it  can  only  be  settled 
in  the  rarest  of  cases.   In  addition,  multiple  defendants  are  sued 
in  almost  seventy-five  percent  of  the  cases.   As  a  result,  conflicts 
of  interest  sometimes  arise  and  the  Department  of  Justice  must  hire 
private  counsel  to  represent  each  of  the  groups  whose  factual  posi- 
tions collide.   It  is  anticipated  that  the  cost  of  hiring  private 
attorneys  in  those  cases  will  exceed  $1,300,000.00  for  fiscal  years 
1982,  1983  and  1984. 

Previous  testimony  before  Congress  by  several  United  States 
Attorneys  on  similar  proposals  also  indicated  that  a  great  deal 
of  extra  attorney  time  is  required  for  each  matter  in  order  to 
deal  with  the  personal  concerns  and  trauma  of  the  individual 
defendants.   Those  same  witnesses  also  elaborated  on  the  very 
difficult  ethical,  client  relations  and  resource  problems  caused 
by  the  current  state  of  the  law.  b_l      The  decisions  that  must  be 
made  by  both  clients  and  Department  of  Justice  attorneys  who  repre- 
sent them  in  these  cases  are  often  excrutiating.   They  must  be 
made  despite  the  fact  that,  most  of  the  lawsuits  are  wholly  without 
merit  and  will  be  eventually  disposed  of  on  motion.   Many  of  the 
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cases  will  proceed  to  resolution  at  a  snail's  pace  at  large  mone- 
tary and  emotional  expense  to  all  parties.   Thus,  from  the  perspec- 
tive of  any  objective  observer,  the  current  scheme  of  civil  tort 
liability,  particularly  in  the'area  of  federal  constitutional  rights, 
is  a  failure. 

Were  Title  XIII  enacted,  federal  public  servants  would  no 
longer  be  subjected  to  the  specter  of  personal  financial  ruin  and 
inordinate  diversion  from  their  duties.   At  the  same  time,  their 
conduct  would  just  as  surely  be  amenable  to  the  scrutiny  of  the  , 
courts  through  an  action  brought  against  the  United  States  where 
the  reasonableness  of  the  actions  of  the  employee  could  be  chal- 
lenged.  The  citizen  would  gain  his  day  in  court  and  a  defendant, 
the  United  States,  amenable  in  every  case  to  personal  jurisdiction 
and  service  of  process,  a  defendant  who  would  be  in  a  position  to 
settle  cases  and  who  could  pay  any  judgments  awarded  to  the  plain- 
tiff.  Cases  would  proceed  much  more  expeditiously  to  trial  and 
resolution  with  the  cost  to  all  parties  drasti-cally  reduced. 

Opponents  to  legislation  of  this  nature  have  historically  re- 
lied upon  an  argument  best  summarized  as  one  of  accountability.   Al- 
though the  number  of  adherents  to  this  point  of  view  seems  to  be  de- 
clining, the  argument  is  that  the  threat  of  suit  deters  public  ser- 
vants from  doing  wrong.   The  short  answer  to  this  is  that  it  prevents 
the  public  servant  from  doing  anything,  including  what  is  right,. 
As  one  witness  before  Congress  has  stated,  "The  deterrence  we  have 
is  that  of  deterring  federal  employees  from  doing  their  duty."  l_l 
The  increasing  number  of  federal  officials  who  are  aware  of  the 
state  of  the  law  cannot  help  but  face  a  difficult  decision  with 
trepidation  because  of  what  should  be  an  extraneous  consideration 
for  his  or  her  personal  welfare.   The  law  enforcement  officer,  the 
welfare  case  worker,  the  probation  officer,  the  meat  inspector, 
the  contract  officer,  the  veterinarian,  the  revenue  agent,  the 
congressional  staffer,  the  personnel  manager,  the  job  foreman, 
and  even  the  forest  ranger  are  at  least  given  pause  and  perhaps 
prevented  from  carrying  out  the  very  mission  that  Congress  has  set 
for  them.   ^/ 

In  addition,  this  accountability  argument  places  too  much 
emphasis  upon  money  damages  as  the  only  meaningful  remedy  and  ignores 


192 


the  array  of  other  sanctions  available  ranging  from  agency  punish- 
ment including  termination,  to  a  finding  that  the  actions  were  beyond 
the  scope  of  employment  and  therefore  not  defensible  by  the  United 
States,  to  injury  to  professional  reputation,  to  criminal  prosecu- 
tion. 

Perhaps  the  best  rebuttal  to  the  deterrence  argument,  however, 
is  the  fact  that  its  acceptance  means  that  the  American  people  and 
government  continue  to  stumble  along  with  the  current  inadequate 
system.   In  other  words,  in  order  now  to  be  sure  of  having  the  nar- 
row, yet  very  unlikely,  legal  possibility  of  punishing  the  very  few 
through  civil  damages,  we  have  placed  in  jeopardy  and  confusion  the 
functioning  of  all  civil  servants  and  have  not  correspondingly  pro- 
vided the  plaintiff  with  a  remedy  that  he  or  she  can  expect  to  be 
realized.   The  current  "remedy"  of  deterrence  is  thus  grossly  dis- 
proportionate to  the  problem. 

Title  XIII  preserves  the  defense  of  qualified  immunity  on  be- 
half of  the  United  States  with  respect  to  constitutional  torts. 
It  is  important  to  point  out  that,  while  labelled  as  an  immunity, 
it  is  really  an  affirmative  defense  that  simply  gives  the  United 
States  the  opportunity  to  defend  the  conduct  of  its  employees  as 
having  been  reasonable.   The  Supreme  Court,  in  the  case  of  Harlow 
Fitzgerald,  102  S.Ct.  2727  (1982),  recently  defined  the  test  of 
qualified  immunity  to  be  one  solely  of  objective  reasonableness. 
Under  traditional  tort  law  analysis,  it  is  the  failure  to  act  as  a 
reasonable  man  in  violating  a  duty  owed  to  an  injured  person  which 
triggers  liability.   In  the  private  sector,  an  employer  can  assert 
the  reasonableness  of  the  conduct  of  an  employee  when  the  employer 
is  sued  for  a  tort  committed  by  the  employee.   Retention  of  the 
qualified  immunity  defense  would  simply  echo  that  legal  principle. 
Elimination  of  the  qualified  immunity  defense  would  be  a  declara- 
tion by  the  Congress  that  considerations  of  reasonableness  are  ir- 
relevant to  the  conduct  of  government  agents.   Taxpayers  would  pay 
damages  in  cases  when  courts  determined  with  hindsight  that  techni- 
cal violations  had  occurred  even  though  the  conduct  of  the  employee 
was  properly  motivated  and  eminently  reasonable.   Agencies  and 
agents  would  hesitate  to  act  for  fear  of  damage  claims  which  would 
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reflect  adversely  upon  theni  because  they  would  be  prevented  from 
defending  their  conduct  as  reasonable  in  court.   In  other  words, 
the  government  would  be  placed  in  a  situation  of  strict  liability 
were  the  defense  to  be  eliminated,  a  disadvantage  to  the  United 
States  clearly  contrary  to  existing  provisions  of  the  Federal  Tort 
Claims  Act  and  to  reason  and  sound  poli'cy.  9/   Additionally,  elimin- 
ation of  the  defense  would  seriously  detract  from  the  ability  of 
the  courts  to  fully  ventilate  and  get  to  the  truth  of  alleged  mis- 
conduct.  That  is  because  the  issue  of  the  reasonableness  of  the 
conduct  would  have  been  declared  to  be  irrelevant  to  liability;  and 
thus  so  would  many  of  the  pertinent  facts  be  rendered  irrelevant. 
Accordingly,  the  Department  strongly  urges  that  the  defense  continue 
to  be  retained. 

Enactment  of  Title  XIII  would,  for  the  first  time,  permit  plain- 
tiffs to  have  recourse  to  a  meaningful  defendant  because  the  United 
States  would  be  waiving  sovereign  immunity  for  constitutional  torts. 
This  is  a  major  reform  and  benefit  that  cannot  be  overstressed.   At 
the  same  time,  the  cloud  of  personal,  financial  liability  would  be 
removed  from  federal  officials  who  could  get  on  with  the  business 
of  proper  government.   Perhaps  most  importantly,  the  courts  would 
be  enabled  to  deal  with  the  serious  questions  that  arise  in  constitu- 
tional cases  of  this  nature  in  an  expeditious  and  meaninful  way  and 
award  genuine  relief  to  deserving  plaintiffs. 
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5/    Askew  V.  Bloemker.  S-CIV-73-79  (S.D.  111.,  Sept.  29,  1978).  DEA 
agent  was  held  personally  liable  for  violating  the  Fourth  Amendment 
rights  of  three  plaintiffs  by  conducting  a  search  without  probable 
cause  or  a  warrant;  the  jury  awarded  damages  of  $22,000;  plaintiffs 
agreed  not  to  enforce  the  judgment  against  the  uninsured  federal 
agent  but  rather  to  proceed  against  defendant  state  employees  who 
were  insured. 

Seguin  v.  Hightower,  No.  C76-182-V  (W.D.  Wash.,  Oct.  24,  1978). 
Customs  agent  helo  personally  liable  to  the  owner  of  an  impounded 
car  used  in  a  smuggling  scheme  because  the  agent  delayed  four  and 
one  half  months  in  initiating  forfeiture  action;  the  court  awarded 
the  plaintiff  $7,300  for  rental  value  of  the  car  plus  consequential 
damages . 

Jihad  V.  Carlson,  CA  No.  5-71-805  (E.D.  Mich.,  Oct.  18,  1976). 
Prison  guard  held  personally  liable  for  $992  to  inmate  for  viola- 
ting his  right  to  religious  freedom  in  placing  him  in  segregation 
for  refusing  to  shave  his  beard;  the  judgment  was  reversed  on  appeal. 

Weiss  v.  Lehman,  CA  No.  375-36  (CD.  Idaho,  July  14,  1978). 
Forest  service  ranger  held  personally  liable  for  $1,000  for  viola- 
ting plaintiff's  Fifth  Amendment  rights  by  destroying  property  owned 
by  plaintiff  which  had  been  apparently  abandoned;  the  Ninth  Circuit 
Court  of  Appeals  affirmed  the  judgment.   A  Petition  for  Writ  of 
Certiori  was  filed  in  the  Supreme  Court.   The  Court  granted  the 
petition  and  remanded  the.  case  for  reconsideration  (No.  80-2159, 
Oct.  5,  1981)  in  light  or  Parratt  v.  Taylor,  49  USLW  4509,  Hay  18, 
1981.   The  Ninth  Circuit  Court  of  Appeals  then  reversed  and  entered 
judgment  for  the  defendant. 

Halperin  v.  Kissinger,  424  F.Supp.  838  (D.  D.C.  1976)  and  434 
F.Supp.  1193  (D.  D.C.  1977).   Former  President  Richard  Nixon,  H.R. 
Haldeman  and  John  Mitchell  held  personally  liable  in  damages  for 
violating  plaintiff's  Fourth  Amendment  rights  in  authorizing  wire- 
taps. 

'   Dellums  v.  Powell,  566  F.2d  167  (D.C.  Cir.  1977).   Chiefs  of 
U.S.  Capitol  and  D.C.  Police  held  personally  liable  for  arrests  at 
Capitol  Building  during  anti-war  demonstration  in  class  action  with 
1,200  plaintiffs;  a  total  judgment  of  approximately  2  1/2  million 
dollars  plus  interest  was  entered  against  all  defendants  and  subse- 
quently paid  through  Congressional  action. 

Tatum  v.  MorCon,  562  F.2d  1279  (D.C.  Cir.  1977).  Inspector  of 
D.C.  Police  held  personally  liable  for  $500  for  disrupting  29  demon- 
strators at  the  White  House. 

Schoneberger  v.  Hinchcliffe,  CA.  No.  76-234  (D.  Vermont,  Sept. 
22,  1980) .   FBI  agent  personally  held  liable  for  $150  for  retaining 
a  firearm  (for  too  long  a  period)  seized  during  a  raid  for  illegal 
aliens. 

Saxner  v.  Benson,  CA.  No.  75-47-C  (S.C  Indiana  1981).   Three 
members  of  a  Federal  Corrections  Institution  Disciplinary  Committee 
held  personally  liable  for  $3,000  apiece  for  violating  an  inmate's 
procedural  due  process  rights. 

Hobson  V.  Jerry  Wilson,  et  al.,  D.  D.C.  Civil  Action  No.  76- 
1326.   A  total  of  $711,000  was  awarded  seven  former  antiwar  acti- 
vists against  fourteen  present  or  retired  officers  of  the  FBI  or 
the  Washington,  D.C.  police  department.   The  suit  charged  violation 
of  constitutional  rights  during  undercover  surveillance  activities 
in  the  1960s  and  7-Os.   The  verdict  was  complex,  awarding  different 
amounts  for  and  against  different  parties. 

Epps.  V.  United  States,  et  al. ,  D.  Md.  CA  No.  0-78-2373.   A 
judgment  of  $200,000  was  awarded  against  a  Field  Branch  Chief  of 
the  IRS  for  allegedly  vandalizing  the  property  of  the  plaintiff 
while  her  business  was  in  the  possession  of  the  IRS.   The  judgment 
was  subsequently  vacated  on  post  trial  motions. 
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Nees  V.  Bishop,  et  al. ,  D.  Col.  524  F.Supp.  I3l0  (1981).  $1,000 
was  awarded  Co  a  plaintiff  who  alleged  that  the  losing  defendant  had 
deprived  him  of  his  right  to  counsel  by  allegedly  advising  state 
custodial  authorities  that  he  need  not  see  a  state  public  defender 
since  he  had  been  incarcerated  on  a  federal  charge. 

Clymer,  Jr.  v.  Grzegorek,  et  al.  E.D.  Va. ,  CA  No.  80-1009-12 
(19827"!   Damages  of  $1,000  were  awarded  against  a  former  federal 
correctional  institution  warden  in  favor  of  a  prisoner  who  claimed 
overcrowding  and  understaf f ing  led  to  violence  and  an  assault  upon 
him. 

Whitney  v.  Skinner,  E.D.  Wash.  C-78-139  (1982).  A  judgment  of 

$9,000  was  awarded  to  a  Federal  employee  who  alleged  that  her 

rights  were  violated  by  her  supervisor's  action  that  "intimidated 
her  into  falling". 

Rodgers  v.  Hyatt,  83-1  U.S.T.C.  ^  9139  (10th  Cir.  1983).   The 
Tenth  Circuit  Court  of  Appeals  affirmed  a  jury  verdict  of  $1,000 
against  an  IRS  official  for  disclosure  of  tax  return  information 
notwithstanding  the  fact  that  the  information  had  been  fully  dis- 
closed in  a  prior  court  proceeding. 

Doran  v.  Houle,  D.  Mont.  79-14-GF  (1982).   A  group  of  veteri- 
narians were  awarded  $272,000  against  a  Federal  veterinary  inspec- 
tor on  the  allegation  that  he  wrongfully  denied  them  licenses  neces- 
sary for  innoculation  of  sheep.   The  jury  trial  lasted  ten  days  and 
was  the  subject  of  extensive  media  attention.   The  adverse  decision 
has  had  a  devastating  impact  on  the  individual  federal  defendant 
and  upon  the  Veterinary  Service.   It  is  presently  on  appeal  before 
the  Ninth  Circuit. 

6/    See,  testimony  of  Stanley  S.  Harris  and  Royce  C.  Lamberth 
before  this  Subcommittee  on  May  19,  982  and  the  testimony  of  Jerome 
F.  O'Neill,  John  S.  Martin,  Jr.,  and  William  B.  Cummings,  on  November 
13,  1981  before  the  Subcommittee  on  Agency  Administration  of  the 
Committee  on  the  Judiciary,  United  States  Senate. 

7^/   Testimony  of  Jerome  F.  O'Neill,  supra. 

8^/    In  an  article  entitled  "Suing  Our  Servants"  appearing  in  the 
1980  edition  of  The  Supreme  Court  Law  Review  published  by  the  Univer- 
sity of  Chicago,  (page  281)  Peter  H.  Schuck,  Associate  Professor  of 
Law,  Yale  Law  School,  makes  a  convincing  case  for  the  proposition 
that  the  most  frequent  targets  of  such  suits  are  the  everyday  public 
servants  who  operate  at  the  level  which  deals  directly  with  the  pub- 
lic.  It  is  important  to  understand  that  our  support  for  proposals 
of  this  nature  is  not  primarily  based  upon  a  desire  for  relief  of 
high  level  officials. 

9/    See,  letter  of  April  11,  1983  from  Deputy  Attorney  General 
Edward  C.  Schmults  to  the  Honorable  Charles  E.  Grassley  concerning 
the  qualified  immunity  defense. 
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Title  XIV  -  Miscellaneous  Violent  Crime  Amendments 

Title  XIV  in  divided  into  subparts  A  -  M  and  is  designed  to 
strengthen  a  number  of  provision  dealing  with  violent  crime.   It 
also  creates  a  limited  number  of  new  offense  involving  violent 
crime  to  fill  gaps  in  existing  law.  ~ 

Part  A  -  Murd-er-for-Hire  and  Violent  Crimes  in  Aid  of  Racketeering 

Section  1401  adds  a  new  section  16  to  title  18  to  define  the 
term  "crime  of  violence."   The  term  is  used  in  several  new  or 
revised  sections  as  a  result  of  other  provision  in  this  title 
such  as  section  1U02  proscribing  violent  crimes  committed  for 
money  or  other  consideration,  and  section  1403,  prohibiting 
solicitation  to  commit  a  crime  of  violence.  _The  definition  of 
the  term  "crime  of  violence"  is  taken  from  the  Senate  version  of 
the  Criminal  Code  Reform  Bill  (S.  1630,  97th  Cong.)  and  predeces- 
sor bills.   The  term  means  an  offense  that  has  an  element  the 
use,  attempted  use,  or  threatened  use  of  force,  or  any  other 
offense  that  is  a  felony  and  that  involves  a  substantial  risk 
that  physical  force  may  be  used  against  the  person  or  property  of 
another. 

Section  1402  proscribes  murder  and  other  violent  crimes  for 
hire.   It  is  similar  to  a  provision  contained  in  S.  2572  as 
passed  by  the  Senate  in  the  97th  Congress  and  would  add  two  new 
sections,  1952A  and  1952B,  to  title  18  of  the  United  States  Code. 
Although  designed  primarily  for  use  in  cases  of  murder-f or-hire 
carried  out  as  the  orders  of  organized  crime  figures,  section 
1952A  would  also  reach  other  such  calculated  murders.   Section 
1952A  follows  the  format  of  18  U.S.C.  1952,  interstate  travel  in 
aid  of  racketeering. 

Section  1952A  would  reach  travel  in  interstate  or  foreign 
commerce  or  -the  use  of  the  mails  or  a  facility  in  interstate  or 
foreign  commerce  (such  as  a  telephone  if  used  for  an  interstate 
call)  with  the  intent  that  a  murder  be  committed  in  violation  of 
state  or  Federal  law.   The  murder  must  be  planned. or  carried  our 
as  consideration  for  the  receipt  of  something  of  pecuniary  value 
or  a  promise  or  agreement  to  pay  something  of  pecuniary  value. 
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Both  the  person  who  ordered  the  murder  and  the  "hit-man"  would  be 
covered.   If  the  victim  is  killed  the  punishment  can  extend  to 
life  imprisonment  and  a  $50,000  fine  but  lesser  punishments  are 
provided  if  the  planned  murder  did  not  take  place  or  the  attempt 
resulted  only  in  an  injury  to  the  victim. 

Section  1952B  is  designed  to  deal  with  contract  murders  and 
other  violent  crimes  by  organized  crime  figures  which  do  not 
involved  interstate  travel  or  other  interstate  facilities  or  are 
committed  not  for  money  but  rather  as  a  part  of  membership  in  a 
criminal  organization.   This  section  proscribes  murder,  kidnap- 
ing, maiming,  serious  assaults  and  threats  of  violence  committed 
as  consideration  for  payment  or  a  promise  to  pay  anything  of 
pecuniary  value  from  an  "enterprise"  engaged  in  "racketeering 
activities."   "Racketeering  activity"  is  defined  as  set  forth  in 
the  RICO  statute,  section  1951,  and  "enterprise"  is  defined  as  an 
organization,  group  or  entity  whose  activities  affect  interstate 
commerce.   The  proposed  section  also  covers  murders,  kidnapings, 
maimings,  serious  assaults  and  threats  of  violence  committed  as  a 
means  of  gaining  entrance  into  or  improving  one's  status  in  an 
enterprise  engaged  in  racketeering  activity.   Attempts  and 
conspiracy  to  commit  these  offenses  are  also  covered.   The  person 
who  ordered  the  offenses  set  forth  in  the  section  could  also  be 
punished  as  an  aider  and  abettor  under  IB  U.S.C.  2. 

Part  B  -  Solicitation  to  Commit  a  Crime  of  Violence 

Section  1H03  adds  a  new  section  373  to  title  18  of  the 
United  States  Code,  to  proscribe  the  offense  of  solicitation  to 
commit  a  crime  of  violence.   This  section  is  of  principal  utility 
in  a  situation  where  a  person  makes  a  serious  effort  to  induce 
another  to  engage  in  activity  constituting  a  crime  of  violence 
but  is  unsuccessful  in  doing  so.   The  solicitor  is  clearly  a 
dangerous  person  and  his  act  merits  criminal  sanctions.   Yet  at 
present  there  is  no  federal  law  that  prohibits  solicitation 
generally,  although  a  solicitation  offense  was  included  in 
S.  .2572  as  passed  by  the  Senate  in  the  97th  congress  and  in 
S.  1630  (97th  Cong.),  the  proposed  federal  criminal  code  reform 
bill.   See  S.  Rept.  No.  97-307,  pages  179-186. 
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Only  solicitation  to  commit  a  crime  of  violence  is  here 
covered.   "Crime  of  violence"  is  defined,  in  a  new  section  16  to 
be  added  to  title  18,  as  a  crime  that  has  as  an  element  the  use 
or  attempted  use  of  physical  force  against  another's  person  or 
property,  or  any  felony  that  involves  a  substantial  risk  that 
physical  force  will  be  so  used.   Thus,  although  the  new  offense 
rests  primarily  on  words  of  instigation  to  crime,  what  is 
involved  is  legitimately  prescribable  criminal  activity,  not 
advocacy  of  ideas  which  is  protected  by  the  First  Amendment  right 
of  free  speech. 

The  punishment  provided  for  the  new  offense  is  up  to  one 
half  the  term  of  imprisonment  and  one  half  the  fine  authorized 
for  the  punishment  of  the  crime  solicited,  and  up  to  twenty  years 
imprisonment  for  solicitation  of  an  offense  punishable  by 
death. 1/ 

Part  C  -  Felony  Murder 

Section  1404  expands  the  definition  of  felony  murder  in 
18  U.S.C.  1111.   It  is  identical  to  a  provision  in  S.  2572  as 
passed  by  the  Senate  in  the  last  Congress.   Presently,  premedi- 
tated murder  is  murder  in  the  first  degree.   Under  common  law,  a 
murder  committed  during  a  common  law  felony  was  held  to  be 
committed  with  a  sufficient  degree  of  malice  to  warrant  punish- 
ment as  first  degree  murder,  but  section  1111  only  applies  the 
felony  murder  doctrine  to  killings  committed  during  an  actual  or 
attempted  arson,  rape,  burglary,  or  robbery.   The  amendment  would 
expand  the  list  of  underlying  offenses  by  adding  escape,  murder 
—  for  example  if  the  defendant  acts  in  the  heat  of  passion  in  an 
attempt  to  kill  A  but  instead  kills  B  —  kidnaping,  treason, 
espionage,  and  sabotage  since  these  crimes  also  pose  as  great,  if 
not, more,  danger  to  human  life,  as  the  four  presently  listed. 


^J      We  suggest  that  the  legislative  history  indicate  that 
"punishable  by  death"  refers  to  those  offenses,  such  as 
murder  (18  U.S.C.  1111),  in  which  Congress  has  included  the 
death  penalty  in  the  statute,  irrespective  of  whether  the 
penalty  is  presently  enforceable.   Alternatively,  the 
Committee  may  wish  to  amend  this  provision  to  apply  the 
twenty-year  penalty  to  solicitation  of  a  crime  that  covers  a 
sentence  of  up  to  life  imprisonment. 
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Part  D  -  Mandatory  Penalty  for  Firearm  Use  During  Violent  Crimea 
Section  TJOS  provides  for  a  mandatory  sentence  of  imprison- 
ment for  a  determinate  period  of  time  for  using  or  carrying  a 
firearm  in  a  federal  crime  of  violence.   This  section  is  similar 
to  one  included  in  S.  2572   2/  ag  passed  by  the  Senate  in  the 
97th  Congress  and  carries  out  one  of  the  recommendations  of  the 
Attorney  General's  Task  Force  on  Violent  Crime.   This  section 
amends  present  section  924(c)  of  title  18  which  attempts  to 
provide  for  a  mandatory  minimum  sentence,  but  is  drafted  in  such 
a  way  that  a  person  convicted  of  a  violation  may  still  be  given  a 
suspended  sentence  or  placed  on  probation  for  his  first  viola- 
tion.  Moreover,  present  section  924(0)  is  ambiguous  as  to 
whether  the  sentence  for  a  first  violation  may  be  made  to  run 
concurrently  with  that  for  the  underlying  offense.   In  addition, 
even  if  a  person  is  sentenced  to  imprisonment  under  section 
924(c),  the  normal  parole  eligibility  rules -apply.   Section  1405 
•eliminates  the  possibility  of  a  suspended  or  concurrent  sentence, 
probation,  and  parole.   A  person  convicted  of  using  or  carrying  a 
firearm  in  relation  to  a  crime  of  violence  would  be  sentenced  to 
imprisonment  for  five  years  for  his  first  conviction  and  ten 
years  for  a  subsequent  conviction. 

Part  E  -  Armor  Piercing  Bullets 
Section  1405  is  a  response  to  the  problem  of  criminal  use  of 
bullets  that  will  pierce  the  type  of  armor  -  resistant  clothing 
now  being  employed  by  many  police  departments.   The  recent 
publicity  given  to  the  so  called  "cop  killer"  bullets  has  posed  a 
new  threat  to  the  police  officers  and  public  figures  who  depend 
on  "body  armor  for  protection  against  surprise  handgun  attacks. 
The  section  adds  a  new  section  929  to  title  18  to  provide  for  a 
mandatory  term  of  imprisonment  for  using  armor-piercing  handgun 
ammunition  during  and  in  relation  to  a  federal  crime  of  violence. 


2/  While  Part  D  is  similar  to  a  provision  in  S.  2572,  Part  D 
-  has  been  drafted  to  ensure  that  it  applies  to  offenses  such 
as  bank  robbery  and  assault  on  a  federal  officer  which 
already  provide  for  an  enhanced,  but  not  mandatory   punish- 
ment for  the  use  of  a  firearm.   The  way  in  which  the  provi- 
sion in  S   2572  was  phrased  would  probably  have  precluded  its 
use  in  such  a'case  in  light  of  recent  Supreme  Court  decisions 
construing  section  924(c).   See  Simpson  v.  United  States,  435 
U.S.  6  (1978),  and  Buslc  v.  United  States,  446  U.S.  390 
(1980). 
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It  is  identical  to  a  provision  in  S.  2572  as  passed  in  the  last 
Congress.   A  mandatory  sentence  of  imprisonment  for  five  years  is 
provided  for  using  or  carrying  a  handgun  loaded  with  ammunition 
which  would,  if  fired  form  the  handgun,  pierce  the  type  of  body 
armor  commonly  worn  by  police  officers.   A  person  convicted  of  a 
violation  of  this  section  could  not  be  given  a  suspended  or 
concurrent  sentence  or  be  placed  on  probation  and  he  would  not  be 
eligible  for  parole. 

Since  the  new  section  would  only  he  effective  if  the  bullet 
is  used  or  carried  during  a  violent  crime,  it  does  not  threaten 
any  legitimate  sporting  or  recreational  use  of  any  type  of 
ammunition  of  firearm. 

It  should- be  noted  that  the  mandatory  punishment  for  the  use 
of  the  armor-piercing  ammunition  under  section  929  is  in  addition 
to  the  mandatory  punishment  for  the  use  or  carrying  of  the 
firearm  under  the  amended  section  924.   Thus  a  person  who  robbed 
a  bank  with  a  handgun  loaded  with  armor-piercing  bullets  would, 
if  charged  with  and  convicted  of  a  violation  of  18  U.S.C.  924  and 
929,  be  sentenced  to  a  mandatory  term  of  imprisonment  of  ten 
years  —  five  years  for  carrying  the  gun  and  five  for  the  bullets 
—  in  addition  to  any  punishment  for  the  underlying  bank  robbery 
offense.   This  cumulative  mandatory  punishment  for  firearms  and 
bullets  is  intended  to  serve  a  clear  notice  on  criminals  that 
they  face  substantial  jail  time  for  their  use  and  to  persuade 
them  to  leave  firearms  and  particularly  dangerous  bullets  at  home 
when  they  are  choosing  weapons. 

Part  F  -  Kidnaping  of  Federal  Officials 

Section  1407  proscribes  the  kidnaping  of  a  federal  officer 
in  the  performance  of  his  duties.   It  is  identical  to  a  provision 
in  S.  2572  as  passed  by  the  Senate  in  the  97th  Congress  and 
amends  the  present  kidnaping  statute,  18  U.S.C.  1201,  to  cover 
the  abduction  of  a  federal  officer  listed  in  18  U.S.C.  1114  if 
the  crime  is  committed  while  the  victim  is  engaged  in  his 
official  duties  or  on  account  of  his  official  duties.   Presently 
only  murder  and  assault  on  these  persons  are  federal  offenses  and 
kidnaping  would  not  be  covered  unless  the  victim  happened  to  be 
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transported  in  interstate  ooramerce  or  the  offense  was  committed 
in  an  area  of  special  federal  jurisdiction.   The  amendment  also 
complements  the  amendments  contained  in  the  next  section 
of  the  bill  which  proscribes  the  murder,  assault,  or  kidnaping  of 
family  meir.bers  of  federal  law  enforcement  officers  and  high  level 
federal  officials  if  the  offense  is  committed  to  impede  or 
retaliate  against  the  federal  officer  or  employee  because  of  his 
official  duties. 

Part  G  -  Crimes  Against  Family  Members  of  Federal  Officials 

Section  1^408  adds  new  section  115  to  title  18  to  make  it  a 
federal  offense  to  commit  or  threaten  to  commit  murder,  kidnaping 
or  assault  upon  a  close  relative  of  a  federal  judge,  federal  law 
enforcement  officer,  or  certain  federal  officials  if  the  purpose 
of  the  attack  is  to  impede,  interfere  with,  intimidate,  or 
retaliate  against  the  federal  employee  on  account  of  his  official 
duties.   Since  it  would  be  an  element  of  the  new  offense  that  the 
act  was  done  because  of  the  official  duties  of  the  employee,  the 
section  represents  no  real  expansion  of  federal  jurisdiction. 
The  scope  of  the  offense  is  linked  to  acts  done  with  a  purpose  to 
obstruct  or  retaliate  against  federal  officials  because  of  their 
job  -  related  responsibilities  --  acts  for  which  a  State  or  local 
jurisdiction  might  lack  the  necessary  deg^ree  of  interest  to 
vindicate  the  crime  and  for  which  federal  jurisdiction  is  thus 
appropriate . 

The  subjects  of  the  new  offense  are  family  members  — 
spouse,  parent,  brother,  sister,  and  other  relatives  of  the 
official  who  actually  live  in  his  household  —  of  those  govern- 
ment employees  and  officers  most  likely  to  be  subjected  to 
attacks  by  terrorists  or  other  criminals  in  an  attempt  to 
interfere  with  vital  functions  of  the  government  and  the  adminis- 
tration of  justice,  namely  law  enforcement  officers,  the 
President,  Vice  President,  Members  of  Congress,  Cabinet  officers, 
federal  judges  including  Supreme  Court  Justices,  and  person 
protected  by  18  U.S.C.  1 1 1 U .   In  part,  this  section  complements 
the  provisions  of  P.L.  97-285,  enacted  in  1982  to  protect  Supreme 
Court  Justices  and  cabinet  officers  themselves  by  making  attacks 
on  their  persons  federal  crimes. 


25-694  O  -  84  -  14 
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Part  H  -  Amendment  of  the  Major  Crimes  Act 
Section  1M09  amends  the  Major  Crimes  Act,  18  U.S.C.  1153, 
which  provides  for  federal  jurisdiction  over  the  serious  inter- 
personal crimes  listed  therein  if  committed  by  an  Indian  in  the 
Indian  country.   Presently  14  felony  offenses  are  covered.  The 
section  would  be  amended  to  add  the  offenses  of  involuntary 
sodomy  and  maiming  and  to  cover  larceny  only  if  the  property 
involved  is  worth  in  excess  of  $100.00.   A  crime  committed  by  an 
Indian  against  the  person  or  property  of  another  Indian  may  only 
be  prosecuted  in  federal  court  if  it  is  listed  in  section  1153. 
Other  such  interpersonal  crimes  must  be  prosecuted  in  tribal 
court  where  the  maximum  punishment  extends  to  six  months' 
imprisonment  and  a  $500.00  fine.   Such,  punishment  is  not  suffi- 
cient for  the  offenses  of  maiming,  traditionally  regarded  as 
among  the  most  serious  of  all  crimes,  or  for  involuntary  sodomy, 
which  frequently  involves  a  minor  child  as  the  victim.   Con- 
versely, tribal  courts  are  fully  capable  of  handling  petty 
larceny  of  amounts  less  than   $100.00  and  there  is  no  need  to 
continue  federal  court  jurisdiction  over  such  an  offense. 
Part  I  -  Destruction  of  Motor  Vehicles 
Section  1410  deals  with  the  destruction  of  motor  vehicles. 
It  is  identical  to  a  provision  contained  in  S.  2572.   It  amends 
the  definition  of  "motor  vehicle"  in  18  U.S.C.  31.  the  section 
that  defines  the  term  as  it  is  applied  in  18  U.S.C.  33  which 
proscribes  the  destruction  of  motor  vehicles.   Presently  "motor 
vehicle"  means  any  device  used  for  commercial  purposes  on  the 
highways  for  the  transportation  of  passengers  or  passengers  and 
property.   It  does  not  include  vehicles  used  to  transport  only 
car^o.   Another  statute  which  does  cover  the  actual  or  attempted 
i'    truction  of  cargo  moving  in  interstate  commerce,  15  U.S.C. 
1281,  is  restricted  to  the  destruction  of  the  cargo  itself. 
Thus,  there  is  no  federal  coverage  of  a  sniper  who  shoots  at  a 
cargo  truck  since  the  truck  carries  only  cargo  which  usually  is 
not  destroyed.   The  amendment  would  close  this  gap  by  expanding 
the  definition  of  "motor  vehicle"  to  include  a  device  used  for 
carrying  "passengers  and  property,  or  property  or  cargo." 
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Part  J  -  Destruction  of  Energy  Facilities 
Section  1111  is  also  similar  to  a  provision  in  S.  2572. 
It  adds  a  new  section  1365  to  title  18  to  make  it  a  federal  crime 
to  knowingly  and  willfully  damage  the  property  of  an  energy 
producing  facility  in  an  amount  that  exceeds  $100,000  or  to  cause 
any  amount  of  damage  which  results  in  a  significant  interruption 
or  impairment  6f  the  functions  of  the  facility.   The  penalty  for 
this  offense  may  extend  to  ten  years'  imprisonment  and  a  $50,000 
fine.   A  punishment  of  up  to  five  years'  imprisonment  and  a 
$25,000  fine  is  provided  for  the  lesser  included  offense  of 
knowingly  and  willfully  damaging  the  property  of  an  energy 
facility  in  an  amount  that  exceeds  $5,000.   The  term  "energy 
facility"  is  defined  to  include  all  types  of  electrical 
generating  plants,  and  other  facilities  involved  in  the 
distribution,  storage  or  transmission  of  electricity  or  other 
types  of  energy.   It  does  not,  however,  include  a  facility 
subject  to  the  jurisdiction  of  the  Nuclear  Regulatory  Commission 
since  the  damaging  of  such  facilities  is  already  proscribed  by 
12  U.S.C.  228^. 

Part  K  -  Assaults  on  Federal  Officers 
Section  1412  makes  three  amendments  to  section  1114  of  title 
18  which  proscribes  the  killing  of  designated  federal  officers 
and  employees  while  engaged  in,  or  on  account  of  the  performance 
of  their  official  duties. 

First,  section  1114  is  amended  to  cover  attempted  murders. 
Second,  its  coverage  is  expanded  to  include  certain  officers  in 
the  Intelligence  Community.   Third,  authority  is  given  to  the 
Attorney  General  to  designate  by  regulation  other  classes  of 
federal  officers  and  employees  for  coverage  under  section  1114,' 
an  approach  similar  to  that  in  several  of  the  criminal  code 
revision  bills.   This  would  provide  a  workable  mechanism  for 
extending  federal  protection  to  miscellaneous  classes  of  persons 
as  changing  needs  dictate.   18  U.S.C.  1114  is  also  used  to  define 
the  scope  of  coverage  of  18  U.S.C.  Ill  which  sets  out  the  offense 
of  assault  against  persons  "designated  in  section  1114."   Thus, 
by  virtue  of  section  Ill's  cross  reference  to  section -11 14  the 
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second  and  third  of  the  above  amendments  also  operate  to  modify 

and  scope  of  the  assault  statute. 

Part  L  -  Escape  from  Custody  Imposed  by  a  Civil  Commitment  Order 

Section  1413  is  designed  to  make  it  an  offense  to  escape 
from  confinement  ordered  pursuant  to  a  court  under  the  provisions 
of  28  U.S.C.  1826.   That  statute  empowers  a  judge  to  order 
confined  any  person  who,  without  just  cause,  refuses  to  testify 
before  a  federal  court  or  grand  jury.   Such  confinement  may 
extend  for  the  life  of  the  court  proceeding  or  the  term  of  the 
grand  jury.   Under  present  law  persons  who  escape  or  attempt  to 
escape  from  confinement  as  a  result  of  such  an  order  cannot  be 
prosecuted.   Moreover,  such  persons  are  on  occasions  already 
serving  federal  prison  terms  when  they  refuse  to  testify.   If  a 
federal  prisoner  is  ordered  civilly . committed  the  criminal 
sentence  is  suspended  for  the  duration  of  the  civil  contempt 
sentence  to  ensure  that  the  confinement  is  in  addition  to  and 
extends  the  time  of  the  confinement  for  the  criminal  sentence. 
See  28  C.F.R.  522.11(d).   This  in  effect  gives  the  prisoner  a 
"free  shot"  at  making  an  escape  while  confined  pursuant  to 
28  U.S.C.  1826.   Since  such  confinement  is  often  in  a  local  jail 
which  may  not  be  as  secure  as  a  federal  prison,  the  incentive  to 
attempt  an  escape  can  be  great.   Recently  an  unsuccessful  attempt 
was  made  to  prosecute  under  18  U.S.C.  751  two  persons  in  Arizona 
confined  in  a  local  correctional  center  pursuant  to  28  U.S.C. 
1825,  but  the  court  ruled  that  the  section  was  inapplicable. 
Section  1413  of  the  bill  would  eliminate  this  loophole  by  adding 
a  new  subsection  (c)  to  28  U.S.C.  1826  specifically  proscribing 
the  escape,  attempted  escape,  or  rescue  of  a  person  confined 
pursuant  to  that  section.   Moreover,  the  new  subsection  would 
cover  the  escape,  attempted  escape,  or  rescue  of  certain  danger- 
ously insane  persons  who  have  been  committed  under  the  provisions 
of  the  new  18  U.S.C.  4243  (added  in  Title  V  of  the  bill  dealing 
with  the  insanity  defense)  following  an  acquittal  by  reason  of 
insanity.   Punishment  of  up  to  three  years'  imprisonment  and  a 
$10,000  fine  is  authorized. 
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Part  M  -  Extradition  Reform 
This   part  would  create  a  new.  Chapter  210  of  Title  18  for 
international  extradition  laws.   Presently,  both  rendition,  which 
deals  with  the  return  of  fugitives  form  one  state  of  the  Untied 
States  to  another,  and  international  extradition  of  fugitives  are 
dealt  with  in  Chapter  209.   Under  our  proposal.  Chapter  209  is 
left  substantively  unchanged  as  it  pertains  to  rendition  and 
international  extradition  is  dealt  with  separately  in  the  new 
Chapter  210. 

The  changes  made  in  the  extradition  laws  are  designed  to 
update  those  laws  which  have  proven  inadequate  in  modern  times. 
Many  of  the  statutes  on  extradition  have  been  in  force  for  over 
100  years,  some  having  had  no  significant  alteration  since  1882 
while  others  have  not  been  significantly  amended  since  ISMS.   The 
marked  increase  in  the  number  of  extradition  requests  received 
and  made  by  the  United  States  in  recent  years  has  revealed 
problems  with  the  present  antiquated  laws.   Moreover,  the 
requests  have  generated  a  number  of  published  court  decisions  on 
constitutional  and  legal  issues  involved  in  international 
extradition.   While  these  judicial  interpretations  fill  important 
gaps  in  statutory  law,  we  believe  they  should  be  codified  in  new 
extradition  legislation.   Finally,  the  United  States  has  con-  . 
eluded  new  extradition  treaties  with  many  foreign  countries  in 
the  past  few  years.   The  language  of  the  present  law  is  not 
adequate  to  implement  some  of  their  provisions,  and  it  therefore 
impedes  fulfillment  by  the  United  States  of  its  international 
obligations. 

Accordingly,  the  new  Chapter  210,  which  is  virtually 
identical  to  S.  1940  as  passed  by  the  Senate  in  the  last  Congress 
on  August  19,  1982,  is  intended  to  make  the  following  improve- 
ments in  international  extradition: 

( 1 )   It  permits  the  United  States  to  secure  a  warrant  for 
the  arrest  of  a  foreign  fugitive  even  though  the  fugitive's 
whereabouts  in  the  United  States  is  unknown  or  even  if  he  is  not 
in  the  United  States.   This  warrant  can  then  be  entered  into  the 
FBI's  NCIC  system  so  that  if  the  fugitive  attempts  to  enter  the 
United  States  or  is  apprehended  in  the  United  States  for  other 
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reasons,  he  can  be  identified  and  arrested  immediately  for 
extradition  to  the  requesting  country. 

(2)  It  provides  a  statutory   procedure  for  waiver  of 
extradition.   This  feature  protects  a  fugitive's  rights  while 
facilitating  his  removal  to  the  requesting  country  in  instances 
in  which  he  is  willing  to  voluntarily  go  to  the  requesting 
country  without  a  formal  extradition  hearing. 

(3)  It  permits  both  a  fugitive  and  the  United  States  on 
behalf  of  the  requesting  country  to  directly  appeal  adverse 
decisions  by  an  extradition  court.   Under  present  law  a  fugitive 
can  only  attack  an  adverse  decision  through  habeas  corpus.   The 
only  option  available  to  the  United  States  acting  on  behalf  of  a 
requesting  country  is  to  refile  the  extradition  complaint  with 
another  magistrate . 3/ 

(4)  It  clarifies  the  applicable  standards  for  bail  at  all 
stages  of  an  extradition  case  by  adopting  standards  largely 
derived  from  Federal  court  cases. 

(5)  It  establishes  clear  statutory  procedures  and  standards 
applicable  to  all  critical  phases  of  the  handling  and  litigation 
of  a  foreign   extradition  request. 

(6)  It  sets  forth  specific  procedures  for  determination  of 
applicability  of  the  political  offense  exception  to  extradition 
and  removes  from  that  exception  violent  acts  committed  by 
terrorists  and  others  and  those  offenses  involving  international 
drug  trafficking. 

(7)  It  limits  access  to  United  States  courts  in  connection 
with  foreign  extradition  requests  to  cases  initiated  by  the 
Attorney  General. 

(8)  It  permits  use  of  a  summons  instead  of  a  warrant  of 
arrest  in  appropriate  cases. 

(9)  It  codifies  the  rights  of  a  fugitive  to  legal  repre- 
sentation and  to  a  speedy  determination  of  an  extradition 
request . 

(10)  It  simplifies  and  rationalizes  the  procedures  for 
authenticating  documents  for  use  in  extradition  proceedings. 


3/  Matter  of  Mackin,  668  F.2d  122  (2  Cir.  1981) 
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(11)   It  ifacilitates  temporary  extradition  of  fugitives  to 
the  United  States. 

I 
TITLE  XV  —  Serious  Non-Violent  Offenses 

Title  XV  deals  with  serious,  but  non-violent  crimes. 
PART  A  -  Product  Tampering 

Part  A  concerns  product  tampering,  which  is  also  the  subject 
of  S.  216.   Since  we  previously  testified  on  S.  216  before  the 
full  Committee,  which  has  since  favorably  reported  that  bill,  we 
will  not  discuss  the  product  tampering  provision  of  S.  829- 

PART  B  -  Child  Pornography 
Another  area  addressed  by  Title  XV  is  child  pornography.  The 
bill  amends  the  federal  child  pornography  laws  to  facilitate  the 
prosecution  of  purveyors  of  material  depicting  children  engaging 
in  sexually  explicit  conduct.   The  bill's  dhild  pornography 
provision  is  based  in  part  on  New  York  v.  Ferber ,  102  S.  Ct .  3346 
(1982),  in  which  the  Supreme  Court  held  that  material  showing 
children  engaging  in  sexually  explicit  conduct  could  be  banned 
even  though  the  material  might  not  meet  the  legal  definition  of 
obscenity  as  set  out  in  Miller  v.  California,  413  U.S.  15  (1973). 
Ferber  recognized  that  where  children  were  involved  the  State  had 
a  much  greater  interest  in  regulating  pornography.   Accordingly, 
the  bill  amends  18  U.S.C.  2252  to  cover  the  transportation, 
shipment,  receipt,  sale,  or  distribution  of  material  visually 
depicting  minors  engaging  in  sexually  explicit  conduct  whether  or 
not  the  conduct  is  legally  obscene,  as  the  law  presently 
requires.   In  addition,  the  section  eliminates  the  present 
requirement  that  the  material  must  be  sold  or  produced  for 
pecuniary  profit.   Experience  has  shown  that  a  certain  amount  of 
this  type  of  material  is  produced  and  traded  by  "collectors" 
rather  than  sold,  but  the  harm  to  the  children  involved  is,  of 
course,  the  same  regardless  of  the  motive. 


208 


PART  C  -  Warning  the  Subject  of  a  Search 

Title  XV  provides  for  a  new  type  of  obstruction  of  justice 
offense.   Under  section  2232  of  title  18,  it  is  a  misdemeanor  to 
impair  an  authorized  search  by  a  law  enforcement  officer,  such  as 
a  search  in  the  execution  of  a  warrant,  by  destroying  or  removing 
the  property  that  is  the  object  of  the  search.   It  is  not, 
however,  an  offense  to  warn  a  person  that  his  property  is  about 
to  be  the  target  of  a  search  so  that  he  can  himself  remove  or 
destroy  it.   Title  XV  fills  this  gap  by  making  it  unlawful  to 
give  notice,  or  to  attempt  to  give  notice  of  a  search  in  order  to 
prevent  the  authorized  seizing  of  any  property. 

PART  D  -  Program  Fraud  and  Bribery 

Another  area  covered  by  Title  XV  is  fraud  or  bribery 
concerning  a  program  of  a  private  organization  or  of  a  State  or 
local  government  that  receives  federal  financial  assistance. 
Presently,  18  U.S.C.  665  makes  theft  or  embezzlement  by  an 
officer  or  employee  of  an  agency  receiving  assistance  under  the 
■Job  Training  Partnership  Act  a  federal  offense.  However,  there 
is  no  statute  of  general  applicability  in  this  area,  and  thefts 
from  other  organizations  receiving  federal  financial  assistance 
can  be  prosecuted  under  18  U.S.C.  641  only  if  it  can  be  shown 
that  the  money  stolen  is  property  of  the  United  States.   However, 
in  many  cases  title  has  passed  to  the  State  or  local  government 
before  the  property  is  stolen,  or  the  funds  are  so  commingled  by 
the  State  or  municipality  that  the  federal  character  of  the  funds 
cannot  be  shown.   The  program  fraud  and  bribery  provision  of 
Title  XV  is  designed  to  remedy  this  situation  and  to  protect 
federal  assistance  programs  by  making  it  unlawful  to  steal, 
embezzle,  or  fraudulently  obtain  property  valued  at  $5,000  or 
more  from  an  organization  that  receives  federal  benefits  or  to 
give  or  accept  a  bribe  in  connection  with  such  an  organization  if 
the  matter  involves  $5,000  or  more. 

PART  E  -  Counterfeiting  of  State  and  Corporate  Securities 
and  Forging  of  Endorsements  or  Signatures  on 
United  States  Securities 

T.itle  XV  makes  it  a  federal  crime  to  counterfeit  or  forge 
State  or  corporate  securities.   Present  law  is  inadequate  to 
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combat  widespread  fraud  schemes  involving  the  use  of  counterfeit 
corporate  and  State  securities.   The  use  of  these  securities  as 
collateral  for  loans  and  for  other  illegal  purposes  has  a  serious 
detrimental  effect  on  interstate  commerce.   Moreover,  these 
crimes  commonly  reach  beyond  State  borders,  and  thus  local 
officials  are  generally  unable  to  cope  with  thera. 

Title  XV  also  prohibits  the  forging  of  an  endorsement  or 
signature  on  a  Treasury  check,  bond,  or  other  security  of  the 
United  States  and  the  passing  of  such  an  obligation  with  intent 
to  defraud.   The  bill  also  makes  it  a  felony  to  exchange  or 
receive,  with  knowledge  of  its  false  character,  an  obligaton  of 
the  United  States  that  has  been  stolen  or  bears  a  forged  endorse- 
ment . 

At  present,  violations  involving  forgery  of  endorsement 
or  fraudulent  negotiation  of  a  Treasury  check  or  bond  or  other 
security  of  the  United  States  are  prosecuted  under  title  18, 
section  U95.  However,  because  section  U95   was  not  drafted  to  deal 
with  Treasury  checks  or  bonds  or  other  obligations  of  the  United 
States,  many  of  the  variations  of  offenses  involved  with  the 
forgery  of  obligations  are  not  included  under  section  495.  " 
Similarly,  other  provisions  of  federal  law  are  inadequate  to 
prevent  the  types  of  violations  covered  by  this  part  of  Title  XV. 

The  proposal  would  make  it  possible  to  prosecute  both 
forgeries  of  endorsements  and  related  crimes  involving  oblij- 
gations  of  the  United  States  under  one  section.   It  would  greatly 
assist  the  Secret  Service,  which  has  the  primary  jurisdiction  to 
investigate  crimes  involving  obligations  and  securities  of  the 
United  States  and  which  would  have  jurisdiction  with  regard  to 
the  new  offense. 

PART  F  -  Receipt  of  Stolen  Bank  Property 

Title  XV  includes  a  provision  which  deals  with  the  receipt 
of  stolen  bank  property.   18  U.S.C.  2113,  proscribing  bank 
robbery  and  bank  burglary,  prohibits  the  receipt  of  property  with 
the  knowledge  that  it  was  stolen  from  a  bank.   Cases  under  this 
provision  have  held  that  the  government  must  show  that  the 
defendant  had  knowledge  that  the  property  he  received  was  stolen 


210 


from  a  bank,  not  merely  that  he  knew  that  it  was  stolen.   The 
offender's  culpability,  however,  is  not  altered  by  his  knowledge 
or  lack  thereof  as  to  the  source  of  the  stolen  property,  provided 
he  knew  that  it  was  stolen.   Therefore,  this  requirement  that  the 
defendant  knew  the  property  was  stolen  from  a  bank  is  unreason- 
able, and  the  bill  revises  18  U.S-.C.  2113(c)  to  eliminate  it. 
The  government  must  still  prove,  however,  that  the  defendant  knew 
the  property  he  was  receiving  was  stolen. 

PART  G  -  Bank  Bribery 

Title  XV  revises  and  brings  up  to  date  the  statute  dealing 
with  bribery  of  bank  officers.   Sections  215  and  216  of  title  18 
presently  cover  the  receipt  of  commissions  or  gifts  by  bank 
employees  for  procuring  loans,  but  they  are  inadequate,  unduly 
complex,  and  obsolete  in  many  respects.   For  example,  these 
sections  do  not  cover  bribery  of  employees  of  federally  insured 
credit  unions,  of  member  banks  of  the  Federal  Home  Loan  Bank 
System,  such  as  savings -and  loan  associations,  or  of  bank  holding 
companies.   The  bill  combines  existing  sections  215  and  216  to 
bring  up  to  date  the  list  of  covered  institutions  and  to  make 
other  needed  improvements,  including  the  prohibition  of  indirect 
as  well  as  direct  payments  and  an  increase  in  applicable - 
penalties. 

PART  H  -  Bank  Fraud 

Title  XV  adds  a  new  section  to  title  18  to  provide  for  an 
offense  of  defrauding  financial  institutions  which  are  federally 
chartered  or  insured.   Present  law  covers  the  offenses  of 
embezzlement,  robbery,  larceny ,.  burglary,  and  false  statements 
directed  at  these  institutions.   There  is  no  similar  statute 
generally  proscribing  bank  fraud,  and  federal  prosecution  of  a 
fraud  directed  at  a  bank  may  only  be  undertaken  if  the  government 
can  prove  the  elements  of  some  other  offense,  such  as  mail  or 
wire  fraud,  or  making  a  false  statement  to  a  bank.   The  utility 
of  these  statutes  has  been  greatly  diminished  by  Supreme  Court 
decisions  precluding  their  applicability  in  certain  cases  and  by 
the  increasing  use  of  private  courier  services  for  collection 
purposes  in  lieu  of  the  mails.   The  bank  fraud  provision  in 
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Title  XV  is  designed  to  fill  the  gaps  in  present  law  and  to 
provide  a  straightforward  way  of  preventing  bank  frauds. 

PART  I  -  Possession  of  Contraband  in  Prison 

Under  existing  law,  it  is  an  offense  to  take  contraband  into 
or  out  of  a  federal  penal  institution.   This  new  provision  would 
fill  a  gap  in  current  law  by  providing  sanctions  for  the  making, 
possession  or  receipt  of  an  object  if  the  object  may  be  used  as 
a  means  of  facilitating  an  escape  and  is  possessed  contrary  to 
a  rule  or  regulation  established  by  prison  officials.   More  serious 
penalties  are  provided  for  possession  of  narcotics  or  a  deadly  weapon. 
This  provision  will  strengthen  the  ability  of  federal  prison  offi- 
cials to  maitain  order  in  our  correctional  institutions. 


-  TITLE  XVI  -  Miscellaneous  Procedural  Amenglments 

PART  A  -  Juvenile  Prosecutions 

Sections  1601-1503  make  several  amendments  to  chapter  403  of 
title  18  concerning  juvenile  delinquency.   In  general  they  are 
designed  to  make  it  easier  to  prosecute  certain  hard-core 
juvenile  offenders  as  adults.   Similar  provisions  were  contained 
in  S.  2572.   Initially,  section  1601  amends  section  5031  to  lower 
from  eighteen  to  seventeen  the  age  at  which  an  act  that  would  be 
considered  a  crime  if  committed  by  an  adult  is  instead  considered 
to  be  only  an  act  of  juvenile  delinquency. 

Section  1602  contains  an  amendment  to  current  law  that  was 
recommended  by  the  Attorney  General's  Task  Force  on  Violent 
Crime.   The  Task'Force  report  indicates,  at  page  83,  that  it 
believes  that  the  federal  government  "should  have  the  opportunity 
to  prosecute  those  individuals  be  they  adults  or  juveniles,  who 
violate  federal  law."   Accordingly,  section  1602  amends  18  U.S.C. 
5032  to  provide  that  the  provision  relating  to  deferral  of 
juvenile  prosecutions  to  State  authority  does  not  apply  to  an 
offense  that  is  a  felony  if  there  is  such  a  substantial  federal 
interest  in  the  case  or  in  the  offense  that- the  exercise  of 


212 


federal  jurisdiction  is  warranted.   Under  present  law,  a  juvenile 
may  not  be  federally  prosecuted  unless  the  Attorney  General 
certifies  that  there  is  no  state  jurisdiction  over  the  offense  or 
that  state  programs  and  services  for  juveniles  are  not  adequate. 

Section  1602  also  amends  section  5032  to  permit  adult 
prosecution  of  anyone  over  fourteen  who  is  charged  with  a  crime 
of  violence  or  an  offense  described  in  section  841,  952(a),  955, 
or  959  of  title  21,  United  States  Code,  relating  to  drug  traf- 
ficking.  Under  current  law,  a  person  may  be  charged  as  an  adult 
only  if  he  is  over  16  and  is  charged  with  an  offense  punishable 
by  ten  years  or  more  in  prison,  life  imprisonment,  or  death. 

Section  1603  amends  section  5038  of  title  18  to  permit  the 
fingerprinting  and  photographing  of  a  juvenile  found  guilty  of  an 
act  of  juvenile  delinquency  that,  if  committed  by  an  adult,  would 
be  a  felony  crime  of  violence  or  an  offense  relating  to  drug 
trafficking  under  section  841,  952(a),  955,  or  959  of  title  21. 
Under  current  law,  the  name  and  picture  of  a  juvenile  cannot  be 
released  in  connection  with  any  juvenile  delinquency  proceeding. 
The  result  is  that  frequently  an  adult  with  an  extensive  record 
will  be  sentenced  as  a  first  offender  because  the  court  is  not 
familiar  with  his  juvenile  criminal  history.   This  amendment  of 
section  5038  is  consistent  with  recommendation  58  of  the  Attorney 
General's  Task  Force  on  Violent  Crime. 

PART  B  -  Wiretap  Amendments 
Section  1604  amends  section  2518(7)  of  title  18,  which  is 
part  of  Title  III  of  the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  to  provide  for  emergency  interceptions  of  wire  or 
oral  communications  in  life  endangering  situations.  A  similar 
provision  was  included  in  S.  2572,  and  in  S.  1640  as  passed  by 
the  Senate  on  March  25,  1982. 

Generally,  Title  III  requires  prior  court  authorization  of 
an  interception  of  communications.   However,  18  U.S.C.  2518(7) 
permits  an  emergency  interception  without  such  prior  authoriza- 
tion under  two  types  of  emergency  situations  when  there  is  not 
time  to  obtain  a  court  order:   those  involving  either  "conspira- 
torial activities  threatening  the  national  security"  or 
"conspiratorial  activities  characteristic  of  organized-  crime ." 
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The  absence  of  similar  specific  authority  to  Intercept  communica- 
tions in  emergency  situations  in  which  there  Is  an  imminent 
threat  to  human  life  has  been  of  grave  concern  of  law  enforcement 
authorities.   For  example,  terrorists  or  other  felons,  while 
holding  hostages,  may  use  an  available  telephone  to  arrange  with 
associates  strategy  to  force  action  on  their  demands  or  a  plan  of 
escape.   Similarly,  there  may  be  situations  in  which  plans  for  an 
imminent  murder  are  learned,  but  the  location  or  identity  of  the 
victim  is  unknown  or  law  enforcement  authorities  are  otherwise 
unable  to  take  measures  to  assure  his  safety.   In  such  situa- 
tions, the  interception  of  communications  may  be  necessary  to 
protect  the  lives  of  the  hostages  or  victims,  yet  time  for 
obtaining  a  court  order  may  not  be  available. 

Section  1604  would  amend  18  U.S.C.  2518(7)  to  provide  the 
needed  authority  to  make  an  emergency  interception  in  this  type 
of  imminently  life-threatening  situation.   It  also  amends  section 
2516  of  title  18  to  add  the  offenses  of  wire  fraud,  child 
pornography,  and  violations  of  the  currency  transaction  reporting 
statute  (31  U.S.C.  5322)  to  the  list  of  offenses  for  which  a 
court  ordered  interception  of  a  wire  or  oral  communication  is 
authorized,  and  to  ensure  that  such  an  interception  may  be  used 
in  the  investigation  of  the  new  witness  tampering  statutes,  18 
U.S.C.  1512  and  1513,  as  added  by  P.L.  97-291. 

PART  C  -  Venue  for  Threat  Offenses 

Part  C  is  designed  to  remove  an  unnecessarily  restrictive 
choice  of  venue  presently  placed  on  the  government  in  cases 
involving  mailing  or  telephoning  threatening  communications. 
Under  18  U.S.C.  3239,  venue  with  respect  to  the  offense  of 
threatening  or  mailing  threats  in  violation  of  18  U.S.C.  875, 
875,  or  877  lies  only  in  the  district  where  the  threat  was  first 
placed  in  motion  such  as  the  district  in  which  the  letter  was 
mailed  or  in  which  the  call  was  made.   This  statute  is  an 
exception  to  the  general  rule  contained  in  18  U.S.C.  3237  that  an 
offense  involving  the  use  of  the  mails  or  transportation  in 
interstate  or  foreign  commerce  is  a  continuing  offense  and  may  be 
prosecuted  in  any  district  form,  through,  or  into  which  the 
commerce  or  mail  matter  moves. 
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It  is  difficult  to  discern  any  reason  to  treat  venue  in 
threat  cases  differently  from  other  continuing  offenses,  as  a 
matter  of  right.   For  example,  there  appears  to  be  no  reason  to 
mandate  that  a  defendant  who  mailed  a  threat  be  tried  where  he 
mailed  it  but  allow  the  government  to  prosecute  a  defendant  who 
mailed  an  explosive  in  the  district  of  mailing,  the  district  of 
receipt,  or  any  district  through  which  it  passed.   Hence,  section 
3239  is  repealed. 

In  addition,  section  3237  is  reworded  to  make  it  clear  that 
the  importation  of  an  object  or  person  into  the  United  States  is 
a  continuing  offense  and  may  be  prosecuted  in  any  district  from, 
through,  or  into  which  the  person  or  object  moves.   Cases  such  as 
United  States  v.  Lember,  319  F.  Supp.  249  (E.D.  Va.,  1970)  have 
limited  venue  in  importation  cases  to  the  district  of  entry 
rather  than  of  final  destination.   This  has  created  difficulties 
as  the  witnesses  are  usually  located  in  the  place  of  destination. 
PART  D  -  Injunctions  Against  Fraud 

Part  D  is  designed  to  allow  the  Attorney  General  in  appro- 
priate cases  to  enjoin  a  violation  of  chapter  63  dealing  with 
wire  fraud  and  mail  fraud,  and,  as  amended  by  section  1508  of 
this  bill,  with  bank  fraud.   Current  law,  except  for  the  area  of 
securities  fraud  schemes,  contains  no  injunction  authority,  thus 
enabling  the  perpetrators  of  fraudulent  enterprises  to  continue 
to  victimize  the  public  even  after  the  filing  of  criminal  charges 
and  the  obtaining  of  a  conviction.   The  section  adds  a  new 
section  1345  to  title  18  to  allow  the  Attorney  General  to  put  a 
speedy  end  to  a  fraud  scheme  by  seeking  an  injunction  in  federal 
district  court  whenever  he  determines  he  has  received  sufficient 
evidence  to  initiate  such  an  action.   A  similar  provision  was 
contained  in  S.  1630  in  the  last  Congress.   Once  the  Attorney 
General  commences  the  case  for  injunction  relief,  the  Federal 
Rules  of  Civil  Procedure  apply  except  that  if  an  indictment  is 
returned  the  more  restrictive  discovery  rules  of  the  Federal 
Rules  of  criminal  Procedure  would  become  applicable. 
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PART  E  -  Government  Appeal  of  New  Trial  Orders 
Section  1607  deals  with  the  rights  of  the  government  to 
appeal  a  decision  of  the  district  court  to  grant  a  new  trial  to  a 
convicted  defendant.   It  is  similar  to  a  provision  in  S.  I630. 
Presently  18  U.S.C.  3731  allows  an  appeal  by  the  government  from 
a  decision,  judgment,  or  order  of  a  district  court  dismissing  an 
indictment  or  information  except  where  prohibited  by  the  Double 
Jeopardy  clause.   There  is  no  provision  for  a  government  appeal 
of  an  order  granting  a  new  trial  after  a  verdict  or  judgment, 
although  such  an  appeal  would  not  violate  the  Double  Jeopardy 
clause.   If  the  government  prevails  on  appeal  the  original 
verdict  or  judgment  can  simply  be  reinstated.   This  is  a  far 
better  way  to  correct  an  erroneous  decision  than  a  costly, 
time-consuming  new  trial,  the  only  alternative  under  present  law. 
Accordingly,  Part  E  amends  section  3731  to  allow  a  government, 
appeal  after  any  decision,  judgment  or  order  in  a  district  coUrt 
granting  a  new  trial. 

PART  F  -  Witness  Security  Program  Improvements 

This  part  of  the  bill  makes  several  improvements  in  the 

Witness  Protection  Program  as  presently  set  out  in  Title  V  of  the 

Organized  Crime  Control  Act  of  1970,  P.L.  91-'^52.   It  adds  a  new 

chapter  224  (sections  3521-3523)  to  title  18. 

Initially,  the  new  section  3521  expands  the  authority  of  th 
Attorney  General  to  provide  witness  protection  in  cases  other 
than  those  involving  organized  crime  and  broadens  the  definition 
of  witness  to  include  potential  witnesses,  victims,  and  their 
families.   Moreover,  the  new  section  also  gives  the  Attorney 
General  wider  discretion  to  order  the  kinds  of  protective 
measures  which  he  deems  necessary  than  are  authorized  under 
present  law.   The  Attorney  General  could  provide  official 
documents  to  enable  a  protected  person  to  establish  a  new 
identity.   He  could  provide  housing  and  transportation  of 
household  goods  to  a  new  location  if  a  protected  person  must  be 
relocated.   The  Attorney  General  could  also  provide  tax-free 
subsistence  payments  in  a  sum  established  pursuant  to  regulations 
for  such  time  as  he  deems  necessary.   The  Attorney  General  would 
also  be  authorized  to  assist  the  relocated  person  in  obtaining 
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employment.      Finally,    the   Attorney   General   would    be   authorized, 
in   his   discretion,    to   refuse   to   disclose   to   anyone   the    identity, 
location,    or    other   matter   concerning    a    protected    person.       In 
ruling   on   a    possible   disclosure,    he   would   be   authorized   to 
consider   the  danger   that   would   result    to   a    relocated   or    protected 
person,    the   detriment   a   disclosure   would    cause   to   the   general 
effectiveness   of   the    program,    and,    conversely,    the    possible 
benefit    to   the   public    that   might    result    from   a   disclosure. 

One    problem  with    the   present   Witness   Protection    Program   that 
has   arisen   occasionally   concerns   a   citizen   who   has   a   civil    cause 
of  action   against   a    protected   person   but   who   cannot    litigate 
because   he   is   unable   to   learn   of   the   person's   new   identity   or 
location.      Subsection    3521(c)    is   designed    to   deal   with   this   issue 
by   seeking   a   balance   between   the   usual    policy   of   nondisclosure 
and    the   right   of   an   innocent   person    to    litigate   for   civil 
damages.      The   Attorney   General    is   authorized   to   accept   service   or 
process   on   a   person   and    is   required    to   make   a   reasonable   effort 
to   serve    the   process   on   him   at   his    last   known   address.      If   a 
judgment   is   entered,    the   Attorney   General   must   determine    if   the 
relocated   person   has   made    reasonable   efforts   to   comply   with   its 
provisions.      If   the   Attorney   General   concludes   that   such    reason- 
able  efforts   at   compliance   have    not   been   made,    he    is   granted 
discretion   to   reveal    to   the   plaintiff   the   defendant's   location, 
after   giving   appropriate   weight    to   the   danger   to   the    protected 
person    that   will   be   caused. 

Title  XVI,   Part  G,  would  clarify  the  change  of  venue  provisions 
contained  in  18  U.S.C.    3237(b)  which  apply  to  certain  tax  offenses.     Section 
3237(b)    is  commonly  referred  to  as  the  "hare  venue  option"  because  it 
affords  a  defendant  the  right  in  certain  tax  prosecutions  and  under 
specified  circumstances  to  transfer  the  venue  of  the  prosecution  to  the 
district  of  his  residence. 

Section  3237(b)   of  Title  18  is  an  exception  to  18  U.S.C.    3237(a),  vhldh 
permits,  inter  alia,  prosecution  of  any  offense  involving  use  of  the  mails 
in  any  district  frran,   through,  or  into  which  the  mail  matter  involved  moves. 
Under  18  U.S.C.    3237(b) ,  a  defendant  has  the  cption  to  require  prosecution 
in  the  district  where  he  resided  at  the  time  of  the  alleged  offense  "v*ere 
an  offense  is  described  in  section  7203  of  the  Internal  Revenue  Code  of 
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1954,  or  where  an  offense  involves  use  of  the  nails  and  is  an  offense 
described  in  section  7201  or  7206(1) ,  (2) ,  or  (5)  of  such  Code  *  *  *  and 
prosecution  is  begun  in  a  judicial  district  other  than  the  judicial  district 
in  which  the  defendant  resides  *  *  *."  a  notion  to  treinsfer  prosecution 
must  be  filed  within  twenty  days  after  arraignment  of  the  defendant  on  an 
indictiTEnt  or  information.  The  correct  interpretation  of  Section  3237(b)  is 
of  critical  irtportance  in  prosecutions  directed  at  abusive  tax  shelter  and 
tax  protestor  scheines,  as  well  as  other  multi-defendant  tax  prosecutions. 

Itie  position  of  the  Justice  Departnent  is  that  the  here  venue  option  is 
available  only  in  tax  prosecutions  brought  in  a  district  other  than  the 
defendant's  place  of  residence  as  a  consequence  or  result  of  the  use  of  the 
mails  by  the  defendant.  Tlrte   Court  of  Appeals  for  the  Second  Circuit 
sustained  the  Government's  interpretation  in  In  re  United  States  (Clemente) , 
608  F.  2d  76  (1979),  cert,  denied,  446  U.S.  908  (1980),  holding  that  Section 
3237  (b)  is  applicable  at  most  only  in  situations  i»tiere  use  of  the  mails  is 
the  iDasis  on  which  the  prosecution  seel^s  to  establish  venue  in  a  district 
vtere  the  defendant  does  not  reside.  Thus,  the  court  rejected  the 
contention  that  a  defendant  is  entitled  to  change  venue  under  Section 
3237  (b)  in  a  case  in  which  the  prosecution  see)cs  to  establish  venue  on  the 
basis  of  criminal  conduct  wholly  apart  from  the  use  of  the  mails.  In 
reaching  its  conclusion,  the  court  pointed  out  that  the  mischief  at  which 
Section  3237  (b)  was  directed  was  the  prosecution  of  a  taxpayer  a  great 
distance  fron  his  residence  sinply  because  his  tax  return  had  been  mailed  to 
a  far  distant  office  of  the  IRS.  The  court  opined  that  the  interpretation 
of  the  statute  suggested  by  the  United  States  and  adopted  by  the  court 
"fully  meets  the  prcfclera  that  concerned  the  Congress."  608  F.  2d  at  79. 

In  United  States  v.  United  States  District  Court  (Solonon) ,  693  F.  2d 
68  (1982) ,  the  Court  of  i^jpeals  for  the  Ninth  Circuit  adopted  a  contrary 
interpretation  of  Section  3237 (b) ,  finding  that  \4iere  the  mails  are  used  as 
part  of  the  offense — such  as  to  file  tax  returns — defendants  who  did  not 
reside  in  the  district  of  prosecution  were  entitled  to  have  the  substantive 
tax  counts  transferred  to  their  district  of  residence  even  though  venue  was 
not  predicated  on  use  of  the  mails.  The  indictment  had  been  returned  in  the 
Southern  District  of  California  (San  Diego)  against  five  defendants  and  the 
court  acknowledged  that  virtually  all  of  the  alleged  criminal  activity  had 
occurred  in  San  Diego.  TVro  defendants  who  resided  in  the  San  Francisco  Bay 
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area  filed  motions  for  transfer  of  venue  under  Section  3237  (b)  and  the  grant 
of  those  notions  by  the  district  court  was  sustained  by  the  Ninth  Circuit. 

The  Ninth  Circuit  felt  that  its  reading  of  the  statute  was  conpelled  by 
the  plain  language  of  Section  3237(b) ,  holding  that  (693  F.  2d  at  70): 
"I'Jhatever  may  have  been  the  original  intent  of  the  bill's  sponsors,  the 
language  adopted  to  accomplish  those  goals  is  much  broader  than  that  which 
would  have  covered  the  situations  actually  considered  by  Congress."  Thus, 
the  venue  was  transferred  inasmuch  as  the  defendants  had  mailed  the  tax 
returns  at  issue  to  the  IRS,  despite  the  fact  that  the  transfer  would 
require  a  trial  "in  a  remote  district  with  no  connection  to  the  crime  exc^t 
the  fortuity  of  the  defendants'  residence  there."  693  F.  2d  at  70. 

Litigation  on  this  issue  is  pending  before  the  Court  of  J^peals  for  the 
Fourth  Circuit  in  United  States  v.  District  Court  (Nardone) ,  No.  83-1149, 
a  bizarre  case  that  might  aptly  be  described  as  "a  case  without  a  home."  In 
Nardone  three  individual  defendants  were  indicted  in  the  Southern  District 
of  \'fest  Virginia  for  various  offenses  revolving  aroxond  ten  fraudulent  tax 
shelters  involving  coal  properties  located  in  VIest  Virginia.  The  defendant 
Nardone  resided  in  New  York  and  filed  a  motion  to  transfer  venue  under 
Section  3237 (b) .  The  district  court  granted  the  motion  relying  on  reasoning 
similar  to  that  of  the  Solcanon  decision  and  the  case  was  transferred  to  the 
Eastern  District  of  New  York.  The  New  York  court  retransf erred  the  case  to 
Vfest  Virginia,  citing  the  Clemente  decision.  The  Vfest  Virginia  court  then 
refused  to  delay  the  prosecution  of  Nardone 's  two  co-defendants  and  refused 
to  redocket  the  prosecution  against  Nardone.  The  result  is  that  at  the 
present  time  Nardone  cannot  be  prosecuted  in  either  West  Virginia  or  New 
York.  The  United  States  has  filed  a  petition  for  mandamus  with  the  Fourth 
Circuit,  seeking  revieiv  of  the  decision  to  transfer  the  case  to  New  York  and 
requesting  that  the  Vfest  Virginia  court  be  oatpelled  to  hear  the  case. 

Nardone  illustrates  the  difficulties  caused  by  a  liberal  interpretation 
of  Section  3237.  The  trial  of  Nardone 's  two  co-defendants  comenced  on 
Decerrber  13,  1982,  and  continued  xmtil  January  5,  1983,  with  twenty-seven 
witnesses  testifying.  When  the  ijnpasse  over  the  place  of  prosecution  of 
Neirdone  is  resolved,  a  like  amount  of  court  tine  and  prosecutorial  resources 
will  again  be  expended;  another  panel  of  twelve  jurors  along  with  alternates 
will  be  called  to  serve;  and  the  various  witnesses  will  be' inconvenienced 
again  by  being  subpoenaed  to  testify  a  second  time.  Indeed,  if  the  case  is 
ultimately  transferred  to  Mew  York,  the  inconvenience  to  witnesses  required 
to  travel  frcxn  West  Virginia  to  New  York  to  give  testimony  will  be  great. 
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Finally,  the  scope  of  Section  3237(b)  and  of  the  Solonr>n  decision  is 
before  the  Ninth  Circuit  in  United  States  v.  Dahlstrcn,  Nos.  82-1137, 
82-1138,  82-1141,  82-1142  and  82-1143.  The  case  involves  five  defendants 
who  were  convicted,  following  a  jury  trial  in  the  Western  District  of 
Washington,  of  offenses  arising  out  of  the  promotion  and  sale  in  the  State 
of  VJashington  of  fraudulent  tax  shelters  in\'olving  foreign  trusts  and  sham 
transactions.  Ttte   trial  took  29  days  over  a  two-month  period;  the  evidence 
consisted  of  testimony  by  40  witnesses  and  the  introduction  into  evidence  of 
over  250  exhibits  (many  of  which  were  multi-document  exhibits) .  IVio  of  the 
defendants,  including  the  primary  defendant  Dahlstrom,  filed  motions  under 
Section  3237 (b) .  Dahlstrcn  was  a  resident  of  Texas  and  the  other  defendant 
resident  of  Arizona.  The  district  court,  prior  to  the  decision  in  Solonon, 
denied  the  motions.  These  two  defendants  now  contend  that  their  convictions 
should  be  overturned  and  their  cases  remanded  for  a  transfer  of  venue  and 
retrial  in  Texas  and  Arizona  respectively.  The  United  States  in  urging  that 
the  convictions  be  sustained,  contends  that  Solomon  is  distinguishable  on 
the  facts  and  alternatively  suggests  that  if  Solomon  would  require  reversal, 
the  natter  should  be  heard  by  the  Ninth  Circuit  en  banc. 

The   facts  of  the  Solcmon,  Nardone  and  Dahlstrcm  cases  are  conpelling 
evidence  that  whatever  the  correct  interpretation  of  current  Section 
3237 (b) ,  legislation  is  needed  to  expressly  oonfine  the  home  venue  option  to 
the  situation  which  prcnpted  its  enactment — a  prosecution  in  which  venue  is 
laid  in  a  district  where  the  defendant  does  not  reside  solely  on  the  basis 
of  the  receipt  by  the  IRS  of  materials  transmitted  by  mail.  Section  3237(b) 
was  intended  to  be  a  shield  against  the  power  of  the  Govemmsnt  to  prosecute 
a  defendant  in  a  district  remote  frcm  his  residence  on  the  basis  of  a 
mailing  to  a  distant  office  of  the  IRS.   It  is  not  and  should  not  be  a  sword 
enabling  a  taxpayer  to  transfer  prosecution  to  a  place  remote  frcm  the 
primary  criminal  acts  sinply  on  the  fortuity  that  the  defendant  resided 
there. 

The  Section  3237  (b)  issue  has  arisen  primarily  in  nulti-defendant 
prosecutions  of  persons  proroting  fraudulent  tax  shelters.  The  Justice 
Department  cind  the  IRS  have  given  high  priority  to  these  JcLnds  of 
prosecutions  because  of  concerns  about  the  adverse  iirpact  of  these  criminal 
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cictivities  on  tax  oarpliance  generally.  The  number  of  prosecutions 
involving  tax  shelters  has  increased  iji  recent  years.  There  there  has  been, 
however,  congressional  concern  that  a  greater  nuntoer  of  such  prosecutions 
have  not  been  initiated.  See  generally.  House  Hearings  before  the  Subcomm. 
on  Oversight  of  the  Ifouse  Cctnn.  on  Ways  and  fteans,  97th  Cong. ,  2d  Sess. 
(1982). 

Prosecutions  of  tax  shelter  cases  are  difficult  in  part  because  the 
transactions  in  these  cases  generally  are  extrerrely  ccitplex.  The  true  facts 
are  disguised  and  funds  raust  often  be  traced  through  multiple  corporations, 
partnerships  or  trusts.  The  witnesses  and  documentation  may  be  scattered 
throughout  the  United  States  and  even  overseas,  and  each  prosecution 
involves  a  major  conriitraent  and  outlay  of  resources  by  the  Justice 
Department,  the  IRS  and  the  courts.  Enactment  of  the  suggested  clarifi- 
cation to  Section  3237  (b)  would  siirply  ensure  that  the  public  need  not  bear  ■ 
the  cost  of  two  (or  in  cases  like  Dahlstrcm  three  or  possibly  even  more) 
substantially  similar  trials  arising  out  of  criminal  actions  taken  by 
persons  acting  in  concert.  The  amendnent  also  would  have  the  beneficial 
effect  of  avoiding  substantial  inconvenience  to  members  of  the  public 
necessarily  called  as  witnesses  in  such  prosecutions.  The  resources  of  our 
prosecutors,  investigators  and  the  courts  are  much  too  scarce  to  be 
squandered  unnecessarily  by  multiple  trials  of  the  prcnoters  of  these  tax 
illegal  tax  schemes. 


COMPREHENSIVE  CRIME  CONTROL  ACT  OF  1983 


WEDNESDAY,  MAY  11,  1983 

U.S.  Senate, 
Subcommittee  on  Criminal  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The   subcommittee    met    at    10:03    a.m.,    in    room    226,    Dirksen 
Senate  Office  Building,  Hon.  Paul  Laxalt  (chairman  of  the  subcom- 
mittee) presiding. 

Present:  Senator  Specter. 

Staff  present:  John  F.  Nash,  Jr.,  chief  counsel  and  staff  director; 
William  Miller,  general  counsel;  Beverly  McKittrick,  majority 
counsel;  and  Susan  Fanning,  chief  clerk. 

OPENING  STATEMENT  OF  HON.  PAUL  LAXALT,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEVADA,  CHAIRMAN,  SUBCOMMITTEE  ON 
CRIMINAL  LAW 

Senator  Laxalt.  All  right,  the  subcommittee  will  be  in  order. 

This  is  the  second  of  the  scheduled  hearings  on  Senate  bill  829, 
the  Comprehensive  Crime  Control  Act  of  1983.  Last  week,  this  sub- 
committee heard  from  the  Attorney  General  of  the  United  States 
and  from  other  distinguished  members  of  the  Department  of  Jus- 
tice and  the  Treasury  Department,  who  testified  in  support  of  the 
bill  from  the  point  of  view  of  Federal  law  enforcement. 

Today  we  are  honored  to  receive  testimony  from  eminent  offi- 
cials representing  the  perspective  of  State  and  local  law  enforce- 
ment officers.  Gov.  Charles  Robb  of  Virginia  is  the  chairman  of  the 
Committee  on  Criminal  Justice  and  Public  Protection  of  the  Na- 
tional Governors'  Association.  LeRoy  Zimmerman,  the  attorney 
general  of  the  Commonwealth  of  Pennsylvania,  is  the  chairman  of 
the  Criminal  Law  and  Law  Enforcement  Subcommittee  of  the  Na- 
tional Association  of  Attorneys  General.  And  District  Attorney 
Edwin  Miller  of  San  Diego  County,  Calif,  is  the  president-elect  of 
the  National  District  Attorneys  Association. 

The  appearance  of  these  gentlemen  before  the  subcommittee 
today  serves  to  remind  us  that  the  continuing  battle  against  crime 
is  fought  primarily  by  local  and  State  officers.  The  range  of  Federal 
criminal  law  jurisdiction  is  narrow  compared  to  the  jurisdiction  of 
the  States,  and  this  is  as  it  should  be.  The  Founders  of  our  Repub- 
lic intended  the  States  to  have  this  responsibility,  and  our  Consti- 
tution clearly  reflects  that  intent. 

Accordingly,  the  basic  purpose  of  Senate  bill  829  is  to  put  the 
Federal  criminal  justice  system  in  order,  not  to  make  unwarranted 
intrusions  into  the  areas  of  State  and  local  law  enforcement.  How- 
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ever,  the  extensive  reforms  included  in  S.  829  and  the  proposals  in 
the  bill  to  strengthen  our  ability  to  fight  organized  crime  and  to 
put  the  illegal  drug  industry  out  of  business  are  bound  to  have  a 
significant  effect  on  State  and  local  law  enforcement  efforts.  For 
this  reason,  it  is  important  to  have  the  advice  and  counsel  of  the 
organizations  represented  by  these  distinguished  witnesses  before 
us. 
[The  prepared  statement  submitted  by  Senator  Biden  follows:] 

Prepared  Statement  of  Senator  Joseph  R.  Biden,  Jr. 

I  would  like  to  welcome  today  the  prominent  government  officials  who  will  be  tes- 
tifying on  these  important  criminal  justice  initiatives.  As  elected  officials  I  am  sure 
they  have  heard,  as  I  have,  that  the  citizens  of  this  country  want  the  criminal  jus- 
tice system  to  work  better  than  it  has  to  date.  They  want  an  effective,  efficient  and 
fair  system  to  punish  law  breakers  and  to  protect  them  and  their  families  from  the 
personal  and  financial  hardships  that  result  from  crime. 

However,  if  we  are  to  ever  restore  the  publics'  confidence  in  our  commitment  to 
crime  and  drug  control  then  we  can't  continue  to  rhetorically  call  for  wars  on  crime 
or  drugs.  We  have  done  what  in  the  past  and  the  public  has  seen  us  lose  these  wars 
built  on  rhetoric. 

As  the  ranking  minority  member  of  the  Judiciary  Committee  I  found  the  Presi- 
dents proposed  cuts  to  law  enforcement  in  1981  to  be  inconsistent  with  his  state- 
ments for  strong  crime  control  measures.  Proposals  to  eliminate  434  positions  in 
DEA,  eliminate  all  justice  assistance  programs  to  State  and  local  agencies,  close  all 
State  and  local  drug  task  forces,  freeze  funds  for  undercover  investigations  do  not 
demonstrate  a  commitment  to  solving  an  unacceptable  crime  and  drug  abuse  prob- 
lem. Had  it  not  been  for  the  Governments,  State  attorney  generals,  law  enforcement 
associations,  and  the  U.S.  Congress  those  budget  cuts  would  have  had  drastic  impact 
on  the  Federal,  State,  and  local  response  to  crime  and  severely  damaged  the  morale 
of  many  hard  working  law  enforcement  people. 

I  believe  we  are  all  on  a  new  course  this  year  in  which  the  Congress  and  now  the 
administration  recognizes  you  can't  talk  about  a  serious  effort  to  make  in  roads  in 
the  crime  and  drug  problem  without  committing  resources. 

I  sincerely  believe  that  the  President  has  begun  to  commit  the  resources  to  im- 
prove our  law  enforcement  agencies.  The  increases  in  budgets  for  Federal  agencies, 
this  year,  the  start  up  of  the  task  forces  and  support  for  assistance  funds  for  State 
and  local  agencies  demonstrate  a  willingness  to  improve  our  law  enforcement  agen- 
cies. 

With  respect  to  the  administration's  bill  before  us  is  an  example  of  apparently 
well-intentioned  legislation  that  has  aroused  a  great  deal  of  criticism — with  one 
very  important  difference.  Most  of  this  bill  has  been  overwhelmingly  approved  by 
my  colleagues  in  the  Senate  and  a  substantial  portion  was  already  proved  by  the 
House.  In  addition,  last  Congress  the  Senate  and  House  Judiciary  Committee  mem- 
bers made  substantial  progress  in  agreeing  upon  bail  and  sentencing  reform  legisla- 
tion— so  much  progress  that  it  was  only  the  press  of  time  at  the  end  of  the  Congress 
that  prevented  those  measures  from  going  to  the  President  as  well.  Even  the  Presi- 
dent's veto  of  the  bipartisan  crime  bill  was  accompanied  by  a  strong  statement  of 
support  for  many  of  its  provisions. 

All  of  us  must  appreciate  the  necessity  of  once  again  passing  those  improvements 
in  current  law  on  which  agreement  has  already  been  reached.  In  addition,  it  is  clear 
that  the  sooner  we  pass  bail  and  sentencing  legislation,  the  greater  the  likelihood 
that  our  colleagues  in  the  House  will  also  act  on  those  reforms. 

By  this  process  we  are  virtually  assured  of  enactment  into  law  of  a  significant 
criminal  law  reform  package  of  legislation  in  the  98th  Congress. 

I  strongly  believe,  however,  that  the  administration's  proposal  may  delay  or  even 
prevented  that  result.  That  bill,  the  Comprehensive  Crime  Control  Act  of  1983  (S. 
829)  contains  provisions  which  were  not  in  the  package  which  passed  the  Senate  95 
to  1.  They  were  not  in  it  for  a  very  good  reason — we  were  unable  to  reach  agree- 
ment. Some  of  those  provisions — most  notably  changes  in  habeas  corpus  and  in  the 
exlusionary  rule  were  not  even  reported  by  the  Judiciary  Committee,  despite  many 
months  of  effort.  And,  we  all  know  that  any  proposal  to  establish  Federal  death  pen- 
alty procedures  faces  a  certain  filibuster.  Last  Congress  proponents  of  those  bills 
recognized  that  the  only  way  to  pass  a  comprehensive  package  of  legislation  was  by 
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moving  controversial  bills  separately.  That  decision  was  correct  last  Congress  and  it 
is  correct  this  Congress. 

Senator  Laxalt.  Gentlemen,  I  welcome  you  to  the  Subcommittee 
on  Criminal  Law,  and  I  look  forward  to  hearing  your  comments 
and  evaluations  of  the  crime  package. 

Our  first  witness  will  be  Gov.  Charles  Robb  of  the  Common- 
wealth of  Virginia. 

Governor,  we  are  delighted  to  have  you  with  us  this  morning. 
You  may  proceed  in  any  fashion  that  you  wish. 

STATEMENT  OF  HON.  CHARLES  S.  ROBB,  GOVERNOR,  COMMON- 
WEALTH OF  VIRGINIA,  ON  BEHALF  OF  NATIONAL  GOVERNORS' 
ASSOCIATION,  ACCOMPANIED  BY  RICHARD  N.  HARRIS,  DIREC- 
TOR, DEPARTMENT  OF  CRIMINAL  JUSTICE  SERVICES,  COM- 
MONWEALTH OF  VIRGINIA;  AND  NOLAN  E.  JONES,  STAFF  DI- 
RECTOR, COMMITTEE  ON  CRIMINAL  JUSTICE  AND  PUBLIC  PRO- 
TECTION, NATIONAL  GOVERNORS'  ASSOCIATION 

Governor  Robb.  Thank  you,  Mr.  Chairman.  I  am  delighted  to  be 
here  and  I  appreciate  very  much  the  invitation  to  appear  before 
you  principally  as  the  representative  of  the  National  Governors' 
Association,  as  you  indicated,  as  chairman  of  the  Committee  on 
Criminal  Justice  and  Public  Protection,  but  also  I  will  have  a  few 
comments  that  relate  to  some  of  the  things  that  we  are  doing  in 
my  own  State  and  others. 

I  think  that  the  testimony  that  I  have  given  to  you  and  members 
of  the  committee  in  written  form  pretty  thoroughly  addresses  the 
policy  positions  that  the  Nation's  Governors  have  enacted  formally, 
and  I  will  be  happy  to  elaborate  on  any  of  those  if  you  think  it  is 
appropriate,  but  I  will  not  cause  you  to  have  to  sit  through  an  ex- 
tensive reading  of  that  testimony  at  this  time,  in  accordance  with 
the  expressed  wishes  of  your  very  kind  invitation. 

Senator  Laxalt.  We  appreciate  your  consideration,  Governor. 

Your  full  statement  will  be  filed  in  the  record  for  the  benefit  of 
my  colleagues.  You  may  summarize  it,  characterize  it  in  any  fash- 
ion that  you  wish. 

Governor  Robb.  Thank  you. 

Obviously  the  Nation's  Governors,  the  States,  and  I  am  sure  that 
the  testimony  of  the  two  distinguished  representatives  of  the  State 
attorneys  general  and  district  attorneys  will  hit  on  a  number  of  the 
same  points,  but  we  are  very  obviously  concerned  and  we  applaud 
the  effort  of  the  Federal  Government  to  address  this  problem  at 
the  Federal  level.  And  I  will  say,  try  to  suggest  some  of  the  areas 
where  we  think  it  is  particularly  important  as  it  interacts  with 
State  policy  and  some  of  the  things  that  we  are  concerned  about. 

The  simple  statistics  that  compel  all  of  us  to  look  at  this  problem 
in  a  much  more  serious  way,  just  a  couple  of  them  that  most  of  us 
are  familiar  with,  but  if  every  2.4  seconds  we  have  a  crime,  obvi- 
ously we  have  a  pretty  serious  problem.  The  serious  crimes  of  rape, 
theft,  robbery  and  assault  affecting  some  25  million  households 
each  year  and  some  68  percent  of  our  American  public  are  con- 
cerned that  crime  is  on  the  rise  in  this  country.  And  I  think  that 
this  gives  some  indication  of  the  degree  of  public  concern  to  which 
we  are  all  responding  in  one  way  or  another. 
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Specifically  the  areas  of  the — Senate  bill  829 — maybe  I  should  di- 
gress at  first  and  simply  say  that  there  is  nothing  that  the  Nation's 
Governors,  in  terms  of  their  formal  policy  positions,  have  seen  in 
that  legislation  with  which  they  specifically  disagree  in  any  sub- 
stantive way.  There  are  a  number  of  areas  that  because  of  the  con- 
cepts of  federalism  that  we  would  not  have  addressed  in  our  policy, 
but  I  would  like  to  talk  then  about  some  of  the  areas  where  there 
is  specific  overlap  in  terms  of  some  of  the  concerns,  probably  the 
most  important  area  to  the  States  at  this  point  is  the  old  question 
of  narcotics  enforcement  and  illegal  drug  trafficking. 

We  had  a  symposium,  as  a  matter  of  fact,  that  led  off  the  most 
recent  meeting  of  the  Nation's  Governors  at  the  end  of  February  in 
which  the  Attorney  General,  William  French  Smith,  and  the  Direc- 
tor of  the  FBI,  Judge  Webster,  appeared  with  several  of  the  Na- 
tion's Governors  talking  about  this  specific  problem.  And  as  a 
matter  of  fact,  I  would  like  to  make  a  copy  of  the  proceedings  of 
that  available  to  you  and  to  other  members  of  the  subcommittee 
and  to  any  others  that  might  be  desirous  of  reviewing  some  of  the 
testimony  that  was  taken  in  that  particular  proceeding. 

Specifically  we  are  concerned  about  the  need  for  increased  educa- 
tion efforts.  We  are  concerned  about  the  need  to  intensify  interdic- 
tion efforts.  We  are  particularly  concerned  in  this  area  with  the  in- 
ternational scope  of  the  problem  as  discussed  in  some  detail  in  this 
particular  booklet,  which  I  will  leave  with  you  when  I  depart. 

We  recognize  the  international  scope  of  the  problem,  the  source 
question  which  is  clearly  beyond  the  realm  of  the  States  to  combat, 
and  we  rely  almost  exclusively  on  the  Federal  Government  in  that 
particular  area.  We  applaud  efforts  that  are  designed  to  interdict 
that  traffic  at  the  source  which  are  clearly  outside  of  our  own 
areas.  We  have  increased  our  own  State  surveillance  in  significant 
ways.  Virginia,  for  instance,  we  have  authorized — I  have  recently 
signed  an  executive  order  authorizing  the  National  Guard  to  in- 
crease surveillance  activities,  although  they  have  no  specific  en- 
forcement powers.  Our  State  police,  I  believe  most  recent  figures 
indicate  some  81  members  of  that  force  are  assigned  specifically  to 
this  particular  area.  So  it  is  a  problem  that  all  of  us  recognize  and 
all  of  us  are  dealing  with  in  one  form  or  another.  But  the  use  of 
the  military,  we  think,  is  a  valuable  component  in  this  entire  ap- 
proach. 

The  need  for  information  and  data  that  relate  to  the  drug  en- 
forcement question  is  one  that  we  share  across  the  board.  We  rec- 
ognize the  sensitive  nature  of  intelligence  and  information  that  is 
developed  in  the  drug  suppression  activities  and  the  reluctance  on 
the  part  of  agencies,  even  within  the  same  strata  of  government, 
much  less  across  State,  local,  and  Federal  boundaries  to  release  in- 
formation that  might  compromise  the  integrity  of  a  particular  in- 
vestigation. At  the  same  time,  we  think  that  there  is  a  clear  need 
for  as  much  centralized  intelligence  as  possible,  and  we  are  pleased 
that  this  is  addressed. 

There  is  a  need  for  obviously  a  concerted  street  enforcement  ac- 
tivity, and  much  of  this  is  clearly  a  State  and  local  responsibility. 
And  the  States  are  addressing  this  in  a  variety  of  different  ways. 
We  believe  that  there  is  need  in  this  particular  area  for  standard- 
ized legislation  and  the  Criminal  Justice  and  Public  Protection 
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Committee  is  currently  in  the  process  of  putting  together  a  pro- 
posed uniform  package  that  would  permit  all  of  the  States  to  take 
a  look  at  what  other  States  are  doing  so  that  the  major  traffickers 
will  not  be  able  to  pick  and  choose  between  points  of  entry  and  the 
various  differences  in  State  law  in  order  to  carry  out  their  activity. 

We  have  noticed,  particularly  in  the  Southern  States,  which  have 
been  hardest  hit  by  the  importation  of  drugs,  that  when  one  State 
increases  an  activity,  frequently  it  will  tend  to  divert  that  transpor- 
tation into  other  States.  And  we  have  had  a  meeting  with  the 
Southern  Governors  alone,  simply  to  talk  about  joint  efforts  to  ad- 
dress this  problem,  and  we  will  continue  to  work  in  that  particular 
area. 

Clearly  there  is  a  need  for  coordination  of  the  efforts  of  the  agen- 
cies at  all  levels,  and  we  are  pleased  that  that  is  addressed,  and  the 
Governors  will  continue  to  look  at  that  particular  question. 

The  question  of  forfeiture  reform  is  one  that  we  find  particularly 
appealing  because  it  seems  to  me  that  the  only  way  we  are  going  to 
have  a  major  impact  is  to  cripple  economically  those  who  engage  in 
drug  trafficking,  any  forfeitures,  and  it  is  addressed  in  both  this 
bill  and,  I  think,  slightly  to  a  different  extent  in  Senate  bill  830; 
that  would  remove  and  penalize  those  who  traffic  for  any  convey- 
ance that  is  related  to  it,  whether  it  is  planes,  boats,  cars,  the  pro- 
ceeds of  illegal  drug  trafficking  and  things  of  that  nature  seems  to 
us  to  be  a  step  in  the  right  direction. 

Florida  has  instituted  a  program  that  began  in  July  1982,  and  by 
May  1983  some  $658,000  already  had  been  deposited  in  a  Florida 
forfeiture  fund.  Virginia  law  took  effect  last  July.  Statistics  are  not 
yet  available  in  that  particular  area,  but  the  concept  of  requiring 
forfeiture  is  one  that  we  find  is  effective  and  certainly  pushes  in 
the  right  direction. 

Another  area  that  is  not  perhaps  as  critical  in  terms  of  your 
overall  consideration  of  the  bill,  but  one  that  the  States  feel  is  par- 
ticularly appropriate,  has  to  do  with  the  surplus  property  that 
might  be  available  for  penal  institutions,  some  39  States  at  this 
point  are  under  court  order  to  reduce  overcrowding  in  one  form  or 
another.  The  prison  population  continues  to  increase.  At  the  end  of 
1982  alone,  there  were  some  412,303  inmates  in  Federal  and  State 
prisons,  and  that  represented  an  annual  increase  of  some  43,000.  So 
it  is  a  problem  that  does  not  go  away.  It  becomes  more  difficult  to 
solve. 

In  Virginia,  like  many  other  States,  we  are  in  the  process  of  con- 
structing additional  prison  facilities,  and  we  have  to  plan  some  8  to 
10  years  down  the  road  in  terms  of  the  demands  on  our  system, 
and  most  other  States  have  the  same  problem.  And  to  the  extent 
that  Federal  properties,  surplus  Federal  properties  are  available  to 
help  in  some  of  the  capital  costs,  this  can  be  a  very  important  pro- 
vision for  us. 

Senator  Laxalt.  While  you  are  talking  about  facilities,  is  there 
any  movement  in  Virginia  or  some  of  these  other  States  in  connec- 
tion with  private  enterprise  perhaps  getting  into  the  field  where 
we  have  had  some  increase  to  that  effect? 

Governor  Robb.  Mr.  Chairman,  when  you  say  in  private  enter- 
prise  

Senator  Laxalt.  Yes. 
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Governor  Robb.  To  run  as  a  contractor? 

Senator  Laxalt.  No,  no,  not  operationally.  Simply  to  provide  the 
facility  and  lease  them  back  to  the  State  or  the  local  subdivision,  or 
perhaps  even  to  the  Federal  Government. 

Governor  Robb.  Mr.  Chairman,  I  cannot  cite  you  any  specific  ex- 
ample. In  Virginia  the  private  sector  is  very  much  concerned  about 
the  problem  and  are  assisting  in  a  variety  of  different  ways.  But  in 
terms  of  specifically  making  property  available,  I  do  not  have  any 
current  evidence  that  I  can  cite  to  you.  I  will  check  and  if  we  have 
anything  of  that  nature,  either  here  or  elsewhere,  I  will  be  happy 
to  provide  those — that  kind  of  information  for  you. 

In  terms  of  the  sentencing  reform  effort,  although  some  of  the 
efforts  that  are  addressed  go  beyond  the  scope  of  State  inquiry,  we 
are  particularly  pleased  with  the  increased  emphasis  on  sentences 
for  drug  violators,  those  that  commit  crimes  using  a  dangerous 
weapon,  and  those  that  involve  serious  bodily  injury  or  where  a 
death  results  in  those  particular  crimes.  I  think  most  of  the  States 
in  their  own  treatment  of  the  same  types  of  offenses  have  in- 
creased the  penalties,  in  some  cases  have  increased  mandatory  pen- 
alties, particularly  for  commission  of  crimes  with  firearms  ,  and  we 
certainly  applaud  that  particular  approach. 

Senator  Laxalt.  If  the  Governor  would  yield. 

While  we  are  talking  about  sentencing,  have  you  given  any  par- 
ticular thought  about  who  should  determine  the  sentencing  guide- 
lines, whether  they  should  be  judges  or  criminal  lawyers? 

Governor  Robb.  We  are  in  the  process  right  now  in  Virginia,  the 
National  Governors'  Association  has  not  specifically  addressed  the 
question  in  Virginia.  I  have  appointed  a  sentencing  task  force 
which  consists  of  legislators,  judges,  corrections  officials,  a  variety 
of  others,  who  have  professional  input,  and  a  task  force  report  is 
going  to  be  available  toward  the  end  of  this  year  to  provide  us  with 
this  kind  of  guidance. 

I  think  in  terms  of  any  personal  response  to  that  question,  I 
would  prefer  to  wait  until  this  committee  completes  its  work.  I  am 
not  aware  of  any  NGA  policy  position  that  would  reflect  specifical- 
ly on  that  question.  But  if,  subsequently,  I  find  that  we  have  any- 
thing that  addresses  it,  I  will  send  it  in. 

Senator  Laxalt.  As  you  move  along,  we  would  appreciate  very 
much  being  advised.  The  mix  that  we  have  in  connection  with  a 
group  that  is  finally  going  to  deal  with  this  is  going  to  be  critical 
obviously. 

Governor  Robb.  Again  I  will  be  happy  to  try  to  provide  any  addi- 
tional input  into  that  area  that  might  be  appropriate. 

There  is  another  area  that  we  find  particularly  appealing  that 
has  to  do  with  the  habeas  corpus  reform.  Clearly,  in  order  to  in- 
crease public  confidence  in  the  system  of  criminal  justice,  there  has 
to  be  some  degree  of  finality  to  the  process.  The  concept  of  both 
finality  and  swiftness,  we  happen  to  think,  are  important  elements 
in  the  entire  process.  And  as  you  know,  there  has  been  quite  a  bit 
of  concern  at  the  State  level  about  the  habeas  corpus  procedures 
that  permit  appeals  in  many  cases,  in  most  cases  to  be  honest,  that 
are  frivolous  in  nature  to  proliferate  and  to  extend  the  period  of 
time  until  the  final  conclusion  of  the  carrying  out  of  the  sentence. 
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Justice  Powell,  I  noted,  addressed  that  topic,  I  believe  it  was  in 
Florida.  I  do  not  recall  where  the  meeting  took  place  but  I  remem- 
ber reading  in  the  last  few  days  in  connection  specifically  with  the 
capital  punishment,  but  the  general  concern  remains  that  we 
manage  to  protract  those  appeals  to  the  point  that  the  certainty  of 
that  sentence  or  certainly  the  swiftness  provide  very  little,  if  any, 
real  deterrent.  It  is  a  measure — it  is  a  major  concern  for  all  of  us. 

Senator  Laxalt.  Do  you  see  any  need  for  the  Feds  to  obtain  any 
kind  of  jurisdiction  over  State  prisons  in  the  whole  area  of  habeas 
corpus  reform  or  otherwise? 

Governor  Robb.  Well,  I  think  to  the  extent  that  the  Federal 
courts  continue  to  protect  the  due  process,  and  that  portion  seems 
to  me  to  be  reasonable  as  is  consistent  with  the  Governors'  posi- 
tion. We  would  suggest  that  a  time  limit  for  raising  any  question, 
the  one  year  is  particularly  appropriate  and  we  would  suggest  that 
a  determination  as  to  factual  questions  as  long  as  they  have  been 
fairly  and  reasonably  ascertained  by  the  State  courts,  that  the  Fed- 
eral system  accord  appropriate  deference  to  the  State  courts  in 
that  area.  I  think  that  as  an  ultimate  protection  against  the  abso- 
lute violation  of  individual  rights,  we  would  not  object  to  that  rule 
but  it  ought,  in  our  judgment,  be  considerably  more  limited  and 
the  proposals,  as  I  have  had  an  opportunity  to  review  them,  cer- 
tainly move  in  that  direction  and  are  consistent  with  the  policy 
that  we  are  advocating. 

Senator  Laxalt.  I  rather  imagine  we  would  have  vigorous  consti- 
tutional challenges,  too,  if  we  attempted  to  exclude  ourselves  com- 
pletely from  that  area. 

Governor  Robe.  I  think  there  is  no  doubt  that  there  would  be 
constitutional  challenges.  It  may  be  that  the  Attorney  General  or 
the  district  attorney  may  have  some  additional  thoughts  on  that 
area. 

Senator  -  Laxalt.  So  your  thought  is,  and  it  coincides  with  the 
thought  of  the  subcommittee,  that  we  should  certainly  shorten  the 
process  in  some  fashion? 

Governor  Robb.  Absolutely.  And  almost  anything  that  is  done 
consistent  with  deference  to  due  process  that  we  are  all  concerned 
about  would  make  sense  to  us.  There  is  too  much  evidence  that  the 
failure  to  provide  swift  and  certain  punishment  contributes  to  the 
increase  in  criminal  activity  because  there  are  too  many,  particu- 
larly those  who  are  referred  to  from  time  to  time  as  career  crimi- 
nals, that  simply  know  that  the  system  is  not  going  to  cause  them 
to  have  to  pay  the  penalty  for  violating  our  laws  and  that  that  can 
be  protracted  and  dragged  out  in  such  a  way  that  it  becomes 
almost  a  mockery  in  some  cases. 

Senator  Laxalt.  We  are  close  to  that  already,  are  we  not? 

Governor  Robb.  In  another  area,  Justice  assistance,  generally  we 
think  that  there  is  clearly  a  Federal  role  in  providing  leadership, 
research,  technical  assistance,  and  training  coordination  of  the 
Federal  and  State  interests.  We  like  the  block  grant  approach.  I  do 
not  think  it  would  come  as  any  surprise  that  the  Nation's  Gover- 
nors and  most  of  the  States  as  a  general  policy  matter,  assuming 
that  the  same  degree  of  funding  is  available,  I  think  that  a  number 
of  these  areas  that  have  a  particular  State  nexus  can  and  ought  to 
be  administered  at  the  State  level.  And  consequently  I  think  we 
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are  consistent  in  our  desire  to  follow  up  and  support  efforts  to 
create  those  block  grants  where  the  controls  and  the  flexibility 
hopefully  is  increased,  where  the  States  is  50  individual  laborato- 
ries for  experimentation  in  a  variety  of  areas,  it  is  important  in  our 
judgment,  and  also  hopefully  where  the  same  general  level  of  fund- 
ing that  might  be  available,  there  has  been  some  evidence  in  other 
programs  that — programs  that  were  envisioned  as  approximately 
90-percent  funded,  in  the  categorical  grants,  when  transferred  to  a 
block  grant,  end  up  being  funded  at  considerably  less  and  the 
States  were  less  enamored  of  the  prospect  of  taking  over  those  pro- 
grams simply  because  the  expectations  remained  high  and  the  effi- 
ciencies of  the  States  could  effect  themselves,  were  diminished  by 
the  fact  that  the  funding  was  cut  considerably  more  than  it  had 
been  in  other  areas.  That  does  not  relate  so  much  to  this,  but 
simply  a  general  statement  that  most  Governors  do  not  hestiate  to 
articulate  whenever  they  get  a  chance. 

Senator  Laxalt.  We  noticed  last  year  in  the  federalism  effort  we 
underwent  that  this  was  a  principal  concern  which  we  heard  about 
not  only  from  Governors  but  from  mayors — the  assumption  would 
be  one  of  resources. 

Governor  Robb.  There  were  a  number  of  elements  about  the 
whole  question  of  federalism  and  New  Federalism  that  the  Gover- 
nors found  very  attractive.  And  if  we  can  find  an  appropriate 
forum  to  continue  that  discussion,  we  would  certainly  like  to  do  so. 

Mr.  Chairman,  I  will  conclude.  I  think  that  those  are  the  areas 
that  impact  specifically  on  the  States,  those  areas  in  which  NGA 
policy  positions  have  already  been  taken,  that  I  think  I  could  in 
good  conscience  represent  to  you  and  the  other  members  of  the 
subcommittee  reflect  the  consensus  of  the  Nation's  Governors.  Ob- 
viously there  are  individual  opinions  on  a  variety  of  other  areas 
and,  as  I  say,  I  am  not  aware  specifically  of  anything  in  the  pro- 
posed legislation  that  goes  against  the  grain  of  any  NGA  position. 
And  specifically  I  think  that  the  Nation's  Governors,  although  they 
might  want  to  take  issue  on  the  basis  of  personal  experience  or 
State  experience,  with  one  or  more  of  the  specific  provisions  in  the 
legislation,  would  applaud  the  overall  effort,  and  be  very  pleased  to 
be  generally  supportive. 

Senator  Laxalt.  Thank  you  very  much.  Governor. 

I  have  just  a  couple  of  questions  for  you  because  I  know  you  are 
operating  on  a  fast  track. 

Will  the  passage  of  major  Federal  criminal  reform  legislation,  in 
your  opinion,  encourage  the  States  to  adopt  similar  reforms? 

Governor  Robb.  The  answer  I  would  say  is  yes,  that  the  States 
are  already  moving  in  this  direction,  as  I  have  indicated,  and  in 
some  areas,  particularly  drug  enforcement,  we  are  preparing  to 
provide  guidelines  that  might  assist  States  in  addressing  this  par- 
ticular question.  But  the  answer  is  yes. 

Senator  Laxalt.  I  would  assume  NGA  would  be  out  in  front  to 
accomplish  that  result  because  if  we  can  have  a  uniform  applica- 
tion for  the  reasons  that  you  mentioned,  we  would  benefit. 

Governor  Robb.  NGA  would  be  very  pleased  to  work  with  you 
and  your  committee  and  Congress  and  the  President  and  various 
other  associations,  the  Conference  of  State  Legislators,  the  attor- 
neys general,  district  attorneys  and  all  others  who  are  concerned 
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about  this  particular  problem.  We  would  like  very  much  to  have  an 
opportunity  to  cooperate  on  this  area  as  much  as  we  can. 

Senator  Laxalt.  You  mentioned  the  problem  with  drug  traffick- 
ers. Of  course,  this  is  one  of  the  principal  problems  that  we  con- 
front. It  is  one  of  the  main  focuses,  really,  of  this  legislation. 

Do  the  provisions  of  the  bail  reform  section  of  Senate  bill  829  suf- 
ficiently address  the  problem? 

Governor  Robb.  We  are  very  pleased  with  the  bail  reform  provi- 
sions. To  be  perfectly  honest,  we  attempted  in  Virginia  to  provide 
some  specific  guidelines  in  bail  reform  and  we  have  not  yet  been 
successful.  We  are  going  to  continue  to  pursue  that  course. 

Some  of  the  guidelines  that  are  incorporated  in  S.  829  are  more 
specific  and,  to  that  extent,  we  find  it  extremely  helpful. 

Senator  Laxalt.  What  kind  of  problems  are  you  running  into? 
Are  they  mainly  political? 

Governor  Robb.  I  would  say  that  we  are  very  fortunate  in  Virgin- 
ia to  have  some  distinguished  representatives  of  the  defense  bar 
that  served  in  our  general  assembly  and  they  are  very  persuasive 
on  some  of  these  issues.  I  would  not  characterize  the  entire  argu- 
ment that  way,  but 

Senator  Laxalt.  I  know  what  you  are  saying. 

Governor  Robb.  But  I  think  you  follow  my  reasoning. 

Senator  Laxalt.  Does  NGA  favor  a  particular  Justice  assistance 
proposal?  You  indicated  that  generally  you  are  in  support  of  the 
concept.  Do  you  have  any  specific  proposal? 

Governor  Robb.  I  do  not  have  anything  specific  in  terms  of  policy 
at  this  point. 

I  will  be  happy  to  follow  up  with  any  additional  areas. 

Senator  Laxalt.  As  we  move  along 

Governor  Robb.  We  will  be  happy  to 

Senator  Laxalt.  If  you  see  anything  more  specific  than  has  gen- 
erally been  outlined,  please  let  us  hear  from  you. 

Governor  Robb.  We  would  be  delighted. 

Again  there  are  some  statistics  that  indicate  that  some  of  the  as- 
sistance in  the  past  has  provided  the  impetus  for  States  to  continue 
some  of  the  funding  and  some  of  the  things  that  they  have  done  on 
their  own  to  a  fairly  significant  degree.  And  so  assistance  in  some 
of  the  things  that  you  have  done  in  this  area  can  be  very,  very 
helpful  as  far  as  we  are  concerned. 

Senator  Laxalt.  Now,  finally,  in  your  statement — this  deals  with 
the  problem  of  insanity — in  your  statement  you  refer  to  the  verdict 
of  guilty  but  mentally  ill  which  some  States  have  adopted. 

Does  NGA  or  you.  Governor,  personally  favor  such  an  alterna- 
tive? 

Governor  Robb.  I  would  have  to  speak  personally  on  this  particu- 
lar question.  NGA  has  not  formally  addressed  that  particular  topic. 

I  do  support  an  approach  which  is  quite  similar.  As  a  matter  of 
fact,  we  proposed  as  a  part  of  the  crime  package  that  the  attorney 
general  and  I  jointly  introduce  in  the  1982  session  of  the  general 
assembly,  prior  to  the  notoriety  that  was  associated  with  that  par- 
ticular approach  and  the  shooting  of  the  President,  and  the  nation- 
al concern  that  was  raised,  it  was  set  aside  at  that  time,  it  was  con- 
sidered and  withdrawn  in  the  1983  session  of  the  general  assembly. 
I  recognized  some  of  the  problems  in  that  area  but  personally  the 
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approach  makes  sense  as  long  as  the  concern  is  related  to  whether 
or  not  the  individual  who  is  being  tried  was  competent  to  under- 
stand the  seriousness  or  the  gravity  of  the  offense  at  the  time  and 
to  provide  some  mechanism  for  dealing  with  the  punishment  that 
flows  from  a  decision  that  was — from  an  individual  that  was  capa- 
ble of  making  that  kind  of  decision. 

So,  personally,  we  like  the  movement  in  that  direction,  but  I 
have  to  tell  you  on  the  basis  of  our  own  experience  that  we  have 
not  been  successful  yet  in  Virginia  in  enacting  that  legislation. 

Senator  Laxalt.  Finally,  what  do  you  think  are  the  advantages 
or  disadvantages  over  a  verdict  of  not  guilty  by  reason  of  insanity 
when  that  is  coupled  with  automatic  commitment  procedures  to 
assure  immediate  mental  examination? 

Governor  Robb.  I  am  sorry,  I  am  not  sure  that  I  got  it. 

Senator  Laxalt.  I  was  referring  back  to  the  verdict  of  guilty  but 
mentally  ill.  What  are  its  advantages  or  disadvantages  over  a  ver- 
dict of  not  guilty  by  reason  of  insanity  when  it  is  coupled — when 
the  verdict  is  coupled  with  automatic  commitment  procedures  to 
ensure  automatic  mental  examination  and  treatment? 

Governor  Robb.  I  am  not  sure  that  I  can  address  that  question 
with  the  specificity  that  I  think  would  be  helpful. 

Well,  let  me — it  is  sufficiently  technical  that  I  would  be  winging 
it,  I  am  afraid,  to  try  to  compare  the  two  at  this  point. 

I  will  be  happy  to  provide  some  additional  comment. 

Clearly  the  comments  that  I  already  made  indicate  which  side 
we  fall  on,  at  least  I  do  personally.  I  will  be  happy  to  follow  up  and 
send  you  some  additional  information  in  that  area. 

Senator  Laxalt.  Thank  you  very  much.  We  will  be  moving  and 
exploring  into  this  whole  general  area  as  we  move  along  anyway. 

Well,  Governor,  we  certainly  thank  you  for  coming  in,  and  I 
might  say  as  far  as  the  members  of  the  subcommittee,  and  certain- 
ly the  chairman  here,  we  recognize  that  we  on  this  level  cannot  do 
it  alone.  Most  of  the  work  has  to  be  done  on  the  State  and  local 
level,  and  I  speak  as  a  former  Governor  and  a  former  prosecutor. 

Governor  Robb.  We  recognize  that  part  of  your  background,  Mr. 
Chairman,  which  encourages  us. 

If  you  can  convey  some  of  those  same  thoughts  not  only  to  the 
members  of  the  subcommittee  but  to  some  of  your  other  colleagues 
in  the  Senate  and  the  House  in  terms  of  the  appropriateness  of  the 
Federal,  State  and  local  responsibilities,  you  will  find  some  very 
willing  and  eager  advocates  to  support  your  position  in  the  State 
Capitals  around  the  country. 

Senator  Laxalt.  Very  well.  That  is  comforting  to  know.  And  as 
far  as  the  subcommittee  is  concerned,  I  probably  experience  the 
same  general  problems  that  you  have  in  the  Assembly  from  time- 
to-time.  Thank  you. 

Governor  Robb.  Further  deponent  sayeth  not. 

Senator  Laxalt.  Thank  you  very  kindly. 

Governor  Robb.  Thank  you,  Mr.  Chairman. 

Senator  Laxalt.  And  we  will  stay  in  touch. 

Governor  Robb.  Thank  you. 

Senator  Laxalt.  All  right. 

[The  prepared  statement  and  additional  material  submitted  by 
Governor  Robb  follow:] 
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Prepared  Statement  of  Governor  Charles  S.  Robb 

Good  Morning. 

Mr.  Chairman,  and  distinguished  members  of  the  Subcommittee. 

\  am  pleased  to  have  the  opportunity  to  appear  before  you  today  to  discuss  S.S29, 
the  Comprehensive  Crime  Control  Act  of  19S3  and  its  impact  on  the  states.    I  appear 
before  you  today  in  my  capacity  as  chairman  of  the  Committee  on  Criminal  Justice  and 
Public  Protection  of  the  National  Governors'  Association.    The  views  that  I  share  with 
you  today  come  from  the  policies  adopted  by  the  National  Governors'  Association. 

Mr.  Chairman,  as  you  and  the  members  of  this  Subcommittee  know,  statecraft  is 
at  best  an  imperfect  science.    As  the  Congress  begins  work  on  a  major  legislative 
package  to  help  reduce  crime  in  our  country,  we  received  the  welcome  news  that  the 
crime  rate  has  gone  down  for  the  first  time  since  1977.    It's  not  clear  that  word  of  these 
hearings  produced  that  desired  result,  but  it's  a  thought  worth  consideration. 

While  we  may  not  have  the  exact  answer  to  why  the  crime  rate  has  dropped  for 
the  first  time  since  1977,  there  are  several  things  that  we  do  know.    We  know  that  in   1981: 

—  A  crime  was  committed  every  lA  seconds  in  our  country; 

—  Nearly  25  million  households  were  victimized  by  rape,  robbery,  theft  or  assault; 

—  More  than  20  percent  of  all  households  were  victims  of  at  least  one  larceny;  and 

—  Finally,  we  know  that  almost  one-half  of  our  citizens  feel  unsafe  to  walk  down  the 
street  in  their  own  neighborhoods,  according  to  a  Harris  poll. 

In  short,  crime  is  still  robbing  this  country  of  the  things  we  consider  most 
important.    It  is  claiming  the  lives  of  our  people,  invading  the  sanctity  of  our  homes,  and 
draining  billions  of  tax  dollars.   Worst  of  all,  crime  is  stealing  our  peace  of  mind  — 
making  us  a  nation  of  people  constantly  looking  over  our  shoulder  instead  of  looking 
ahead  to  where  we  should  be  going. 

I  don't  know  if  this  legislation  will  help  recapture  what  we  have  lost.    I  do  believe 
that  S.829,  the  Comprehensive  Crime  Control  Act  of  1983,  will  provide  important 
leadership  to  states  in  several  areas  —  using  the  states  as  a  laboratory  for  testing  new 
and  innovative  ideas. 

In  my  testimony  today,  I  will  highlight  those  areas  of  special  interest  to  NGA  and 
discuss  the  overall  impact  of  this  legislation  on  the  states.    I  will  also  present  some  of 
the  initiatives  that  we  have  taken  in  Virginia  to  deal  with  crime,  and  describe  initiatives 
of  other  states. 
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BAIL  REFORM 

The  bail  reform  in  provision  S.829  would  permit  the  court  to  consider  danger  to 
the  community  in  making  bail  determination.    Unfortunately,  present  law  would  allow  a 
dangerous  offender  to  go  free  if  his  past  record  demonstrates  an  insurance  of  court 
appearance. 

The  National  Governors'  Association  supports  reforming  the  bail  system  to  allow 
"danger  to  the  community"  to  be  a  consideration  for  releasing  an  individual.   Such  reform 
is  directly  responsive  to  the  one  critical  factor  in  the  public  fear  of  crime:   that  the 
system  upon  which  it  is  depending  for  protection  is  unconcerned  with  the  possible 
consequences  of  its  release  decisions.    We  also  feel  that  special  consideration  should  be 
given  to  constraints  on  the  release  of  individuals  with  prior  drug,  firearms  or  other  felony 
convictions.    Too  often  manufacturers  and  traffickers  of  illicit  drugs  are  released  on  bail 
only  to  flee  the  country  or  the  jurisdiction  in  which  they  are  arrested.   According  to 
Justice  Department  estimates,  there  are  approximately  3,000  drug  dealers  in  flight  from 
federal  warrants. 

We  in  the  Commonwealth  continue  to  grapple  with  the  bail  reform  issue.   Virginia 
law  permits  the  court's  consideration  of  an  accused  person's  possible  danger  to  himself 
and  the  public  when  granting  bail.   But  there  are  no  criteria  to  be  used  in  making  that 
decision.   During  the  1982  session  of  the  General  Assembly,  I  offered  legislation 
establishing  criteria  for  determining  the  danger  to  the  public.   These  criteria  included 
previous  violent  behavior  by  the  acoMcdt  use  of  firearms,  threatening  witnesses, 
narcotics  addiction,  multiple  prior  convictions  and  probationary  or  parole  status.   The 
measure  failed  to  pass  the  legislature,  but  we  will  continue  to  wrestle  with  this  issue. 

In  November  1982,  Florida  voters  approved  a  ballot  measure  permitting  judges  to 
use  discretion  in  setting  bail  in  certain  cases.   The  measure  is  aimed  at  drug  traffickers, 
especially  where  large  sums  of  money  are  involved.   Judges  are  permitted  to  deny  bail 
when  they  determine  that  a  defendant  would  be  likely  to  "jump"  bail  and  leave  the 
country. 

SENTENCING  REFORM 

The  National  Governors'  Association  supports  an  increase  in  penalties  for  large- 
scale  importation  of  drugs.    NGA  also  supports  tough  penalties  where  violence  is 
threatened,  a  dangerous  weapon  is  used  or  serious  bodDy  injury  or  death  results.    We 
believe  that  sentences  must  be  e^iilehh  wid  retjonai. 
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In  Virginia  we  are  studying  what,  if  anything,  we  should  do  about  our  present 
sentencing  practices  and  policies.    I  have  appointed  a  Sentencing  Task  Force  composed  of 
legislators,  citizens  and  criminal  justice  practitioners  to  examine  sentencing  practices 
and  policies  and  make  recommendations.    The  task  force  is  to  complete  its  work  by  this 
fall.    Their  report  will  provide  me  and  the  General  Assembly  with  valuable  guidance. 

1  do  know  that  several  states  have  developed  or  are  developing  special  programs  to 
deal  with  criminal  sentences.    Minnesota  has  been  using  a  sentencing  guidelines  approach 
for  several  years,  and  an  evaluation  revealed  a  73  percent  increase  in  imprisonment  of 
offenders  committing  serious  crimes,  and  a  72  percent  reduction  of  those  committing 
less  severe  offenses.    Minnesota  indicates  that  their  particular  guidelines  system  has 
allowed  them  to  deal  with  their  prison  capacity  problem  more  rationally.    The  National 
Institute  of  Justice  is  currently  funding  the  Maryland  Sentencing  Guidelines  Project.   The 
Project's  assigned  goals  are: 

—  Tc  increase  equity  in  sentencing,  i.e.,  to  reduce  unwarranted  variation  while 
retaining  judicial  discretion  to  individualize  sentences; 

—  To  articulate  an  explicit  sentencing  policy  while  providing  a  regular  basis  for 
policy  review  and  change; 

—  To  provide  information  for  new  or  rotating  judges;  and 

—  To  promote  increased  visibility  and  understanding  of  the  sentencing  process. 

Responsibility  for  overseeing  the  development  and  implementation  of  the 
guidelines  was  assigned  to  an  advisory  board  of  ten  judges  from  the  project  test 
jurisdictions.   To  broaden  the  perspective  of  the  board,  the  judges  added  eight  ex  officio, 
non-voting  representatives  of  the  legislative  and  executive  branches  of  government. 

Maryland  and  some  other  states  using  a  similar  approach  tell  us  that  the 
advantage  to  a  sentencing  guidelines  system  lies  in  its  ability  to  take  into  account 
systematically  and  publicly  the  most  common  variations  in  offenders  and  their  offenses, 
within  the  current  statutory  framework.    They  point  out  that  systematic  sentencing  can 
be  achieved  by  having  the  judiciary,  as  a  body,  agree  on  the  factors  to  be  considered  in 
making  sentencing  decisions.    Such  an  approach  is  apparently  intended  to  establish  a 
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policy  or  structure  within  which  judges  can  then  exercise  their  discretionary  powers.   It 
is  also  designed  not  to  be  overly  restrictive  by  the  inclusion  of  a  means  for  judges  to 
deviate  from  the  established  policy  in  compelling  circumstances. 

With  respect  to  the  sentencing  guidelines  approach  I  would  say  that  the  verdict  is 
not  in  yet  if  the  results  we  are  now  observing  in  the  several  states  utilizing  this  approach 
are  any  indication.   We  will  continue  to  watch  them  with  great  interest,  however. 
FORFEITURE  REFORM 

Mr.  Chairman,  recent  attention  to  forfeiture  reform,  intended  to  cripple  the  drug 
trafficker  economically,  is  attention  well-placed  and  resources  well-spent.    In  the  states. 
we  are  just  beginning  to  develop  new  forfeiture  laws  and  to  experience  the  results  of 
such  legislation. 

The  State  of  Florida,  for  example,  collected  $658,026.55  between  July  1982  and 
May  1983,  and  uses  it  to  administer  the  forfeiture  program  at  the  state  level.    Last  year, 
the  Virginia  legislature  passed  a  measure  providing  stronger  laws  regarding  the  forfeiture 
of  property  and  money  obtained  through  the  manufacture,  distribution  and  sale  of  illegal 
drugs.    This  measure,  which  took  effect  on  3u]y  1,  1982,  was  a  part  of  my  larger  crime 
package.    As  the  evidence  that  forfeiture  reforms  are  working  is  still  being  collected,  the 
nation's  Governors  strongly  support  this  provision  of  S.829. 
INSANITY  DEFENSE  REFORM 

Although  NGA  does  not  have  a  policy  regarding  this  issue,  insanity  defense  reform 
is  a  major  issue  in  several  states  which  could  serve  as  models  for  developing  a  federal 
statute.   In  its  final  report  in  August  of  1981,  the  Attorney  General's  Task  Force  on 
Violent  Crime  recognized  the  states  of  Illinois,  Indiana,  and  Michigan  where  an 
alternative  insanity  plea  verdict  of  "guilty  but  mentally  ill"  was  enacted  to  enable  juries 
to  respond  better  to  situations  of  criminal  insanity.   Under  the  law  in  these  states,  a  jury 
may  recognize  a  defendant  as  mentally  ill,  but  nevertheless  hold  him  responsible  for  his 
criminal  actions,  provided  that  mental  illness  does  not  negate  the  defendant's  ability  to 
understand  the  unlawful  nature  of  his  conduct  and  his  ability  to  conform  his  actions  to 
the  requirements  of  the  law.   Once  an  individual  is  incarcerated,  corrections  intake  units 
make  a  psychiatric  evaluation.   If  the  individual  is  found  to  be  mentally  ill,  he  is  sent  to 
the  state  department  of  mental  health  for  treatment.    If  he  is  ever  considered  to  be 
mentally  fit  during  the  period  of  the  sentence,  he  is  returned  to  the  department  of 
corrections  for  completion  of  his  sentence.   In  this  way,  the  individual  is  held 
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accountable  and  responsible  for  his  actions,  and  is  punished  accordingly. 

REFORM  OF  FEDERAL  INTERVENTION  IN  STATE  PROCEEDINGS 

The  National  Governors'  Association  believes  that  one  of  the  principal  factors 
contributing  to  the  decline  in  public  confidence  in  criminal  justice  is  the  lack  of 
certainty  and  finality  in  the  criminal  justice  system.    Although  certainty  and  swiftness  of 
justice  have  been  universally  accepted  as  strong  deterrents  to  criminal  activity,  the 
diminishing  ability  of  the  states  to  carry  out  the  judgments  of  their  criminal  courts  has 
led  to  an  erosion  of  certainty. 

We  believe  that  the  Writ  of  Habeas  Corpus  was  designed  as  a  shield  to  protect 
innocent  citizens  and  not  as  a  sword  to  frustrate  the  administration  of  justice.    Today, 
however,  some  of  those  commendable  procedural  safeguards  attached  to  the  writ  are 
being  abused  and  have  become  instruments  with  which  to  delay  or  stymie  justice. 

Because  of  these  and  other  problems  caused  by  the  abuse  of  the  Writ  of  Habeas 
Corpus,  amendments  to  federal  criminal  law  are  necessary  to  require  the  orderly  and 
timely  presentation  of  claims  on  behalf  of  criminal  defendants  and  to  restore  finality  to 
the  criminal  justice  process  and  a  proper  respect  for  state  court  factual  determinations. 
Federal  law  should  be  amended  to: 

—  Require  that  a  district  judge,  rather  than  a  magistrate,  conduct  any 
evidentiary  hearing  held  in  a  habeas  corpus  proceeding  involving  a  prisoner 
held  in  state  custody. 

—  Recognize  the  legitimacy  of  the  "contemporaneous  objection  rule"  which 
bars  litigation  of  issues  not  properly  raised  unless  "cause  and  prejudice"  is 
shown  for  failing  to  comply  with  state  procedural  requirements. 


Establish  a  reasonable  time  limit  within  which  state  prisoners  must  institute 
a  federal  habeas  corpus  action  which  challenges  their  state  court  conviction. 

Require  a  habeas  corpus  court  to  accept  state  court  findings  of  fact  where 
there  is  an  evidentiary  basis  for  that  finding  providing  the  petitioner  was 
accorded  a  full  and  fair  hearing  on  the  factual  issue. 
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The  reform  of  federal  habeas  corpus  proceedings  will  ensure  a  greater  finality  of 
state  crinninal  court  convictions  and  a  greater  deference  to  findings  of  fact  in  state 
criminal  proceedings.    This  proposal  is  not  designed  to  prevent  reasonable  review  of 
criminal  convictions  by  federal  courts,  but  to  prevent  the  filing  of  frivolous  and 
repetitious  petitions  for  habeas  corpus. 

NARCOTICS  ENFORCEMENT 

The  issue  of  drug  trafficking  and  organized  crime  is  a  major  problem  faced  by 
Governors.    It  was  discussed  last  year  by  the  Southern  Governors  at  their  annual  meeting, 
and  by  NGA  at  their  annual  meeting.   Furthermore,  NGA  sponsored  a  major  symposium 
on  "Illegal  Drug  Trafficking  in  the  United  States"  during  the  most  recent  winter  meeting 
here  in  Washington.    We  discussed  the  seriousness  of  the  drug  problem  with  Attorney 
General  William  French  Smith  and  Federal  Bureau  of  Investigation  Director  William 
Webster. 

I  have  attached  a  copy  of  the  Special  Governors'  Work  Session  proceedings  which 
fully  explains  the  activities  in  which  the  Governors  have  been  involved  regarding  the 
problem  of  illegal  drug  trafficking. 

The  National  Governors'  Association  unanimously  adopted  a  policy  calling  for  a 
comprehensive  approach  to  reduce  the  availability  of  illegal  drugs  and  the  adverse 
effects  of  drug  abuse  in  society.   This  approach  must  include  international  cooperation, 
drug  law  enforcement,  education  and  prevention,  detoxification  and  treatment,  and 
research.    We  feel  that  a  sound  policy  to  combat  drug  abuse  and  trafficking  must  address 
the  following  concerns: 


Need  for  Increased  Educational  Effort:    There  must  be  consistent  exchange 
of  information  and  ideas  among  the  various  disciplines  that  can  have  an 
impact  on  consumer  demand.    The  ultimate  long  term  success  of  drug  control 
efforts  is  not  possible  without  a  marriage  of  these  disciplines,  supported  by 
an  educated  and  involved  public.    Therefore  each  state  should  consider  the 
establishment  of  a  Blue  Ribbon  Statewide  Drug  Education  Commission 
involving  leaders  from  the  public  and  private  sectors. 

Need  for  Intensified  Eradication  and  Interdiction:    Military/Naval  Assistance 
to  State/Local  Governments:    The  federal  government  has  exclusive 
responsibility  for  coordinating  interdiction  of  drug  shipments  from  foreign 
countries  and  assisting  those  countries  in  the  eradication  of  drugs  at  the 
source.    This  should  be  a  top  priority  of  the  federal  government.    Also,  the 
Administration  is  urged  to  expand  the  role  of  the  military  forces  of  the 
United  States  in  air  and  sea  interdiction  efforts.    This  role  should  include  all 
regions  of  the  country,  and  should  represent  a  more  significant  effort  than 
presently  exists. 

Need  for  a  National  Reaction:    We  must  show  that  this  is  a  very  serious 
effort  to  combat  drug  abuse  and  trafficking  in  this  nation.   Over  the  past 
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decade,  numerous  states  have  been  adversely  affected  by  the  growing  drug 
problem.    These  states  have  taken  independent  steps  to  combat  the  problem; 
however,  their  resource  limitations  and  geographic  restrictions  have 
hindered  their  effectiveness.    The  federal  government,  realizing  the  national 
ramifications  of  the  drug  problem,  has  conducted  several  significant 
operations  which  have  lessened  these  restrictions  and  limitations,  such  as  the 
recent  Bush  Task  Force  in  South  Florida  and  the  creation  of  12  regional  task 
forces.    The  nation's  Governors  appreciate  this  effort  and  encourage  the 
federal  government  to  maintain  on  a  permanent  basis  the  federal  resources 
associated  with  this  effort. 

o  Need  for  a  Centralized  Information  and  Intelligence  Data  Base:   Law 

enforcement  agencies  involved  in  drug  control  have  historically  been 
hampered  by  lack  of  accessible  and  assessable  intelligence  information 
relating  to  illegal  trafficking.    A  centralized  system  to  receive,  analyze  and 
disseminate  information  among  state  and  local  law  enforcement  agencies 
must  exist  if  proactive,  non-duplicative  and  significant  targeting  efforts  are 
to  occur.    Such  a  system  must  interact  with  similar  systems  in  other  states 
and  the  federal  government. 

o  Need  for  Concerted  Street  Enforcement  Activity:    Local  law  enforcement 

agencies  must  provide  the  immediate  response  to  a  variety  of  community 
demands  in  crime  control.    It  is  difficult  for  those  agencies  to  dedicate 
already  strained  resources  to  provocative  drug  prevention  and  enforcement 
problems.    Governors  and  legislators  of  the  various  states  should  apply 
maximum  support  and  effort  toward  increasing  resources  (personnel  and 
equipment)  of  local  law  enforcement  agencies. 

o  Need  for  Standard  Legislation:    There  exists  a  great  deal  of  disparity  among 

the  states'  drug  laws.    There  is  evidence  that  smuggling  organizations  have 
taken  advantage  of  some  states'  deficiencies  in  legal  recourse  and 
probabilities  of  detection,  apprehension  and  prosecution.    Therefore,  each 
state  should  establish  a  legislative  committee  of  prosecutive,  enforcement, 
judicial  and  legislative  members  to  examine  and  develop  a  comprehensive 
system  of  model  and  uniform  laws  dealing  with  the  drug  problem.    Also,  a 
national  committee  should  be  created,  reporting  to  the  National  Governors' 
Association's  Committee  on  Criminal  Dustice  and  Public  Protection.   This 
committee  will  develop  a  comprehensive  system  of  model  and  uniform  laws 
dealing  with  the  drug  issue. 

o  Need  for  Greater  Prosecutorial  Commitment:    Heavy  court  dockets  and 

broad  responsibilities  minimize  prosecutors'  effectiveness  in  dedicating 
resources  to  the  prosecution  of  major  drug  smuggling  operations. 
Alternative  approaches  to  drug  prosecution  and  greater  levels  of 
coordination  among  circuits  dealing  with  multi-jurisdictional  organizations 
are  needed.    Prosecutors  should  take  steps  to  expedite  drug  enforcement 
cases,  as  has  been  successfully  accomplished  in  cases  involving  career 
criminals.    Additional  prosecutorial  resources  are  needed  to  provide  for 
dedication  to  prosecution  of  highly  financed  and  well  defended  drug 
organizations. 

o  Need  for  Coordination  of  Efforts  of  Local  Agencies:    There  is  generally  no 

mechanism  to  provide  for  local/state  agencies  to  pool  their  resources  and 
work  together  on  common  drug  targets.    Equipped  with  the  necessary 
legislation,  agencies  can  draft  contractual  agreements  to  effect  "joint  force 
operations"  or  "mutual  aid  pacts"  to  expand  resource  and  jurisdictional 
abilities  to  attack  drug  operatives.   States  should  consider  developing  the 
necessary  legislation  for  a  "mutual  aid  system,"  whereby  law  enforcement 
agencies  can  contractually  join  together  and  pool  their  knowledge,  resources 
and  skills  toward  investigatively  attacking  drug  smuggling  networks. 

Addressing  these  concerns  will  help  us  get  a  handle  on  the  illicit  drug  problem  in 

this  nation.    Some  of  these  concerns  are  of  a  state  and  local  nature  and  many  of  our 

states  are  dealing  with  this  issue,  as  1  explained  ur>der  the  forfeiture  reform  section  of 
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this  testimony.    However,  there  are  some  concerns  that  are  federal  in  nature  and  must  be 
addressed  by  the  federal  government,  e.g.,  interdicting  illegal  drugs  on  high  seas  and  at 
border  points,  and  dealing  with  major  source  countries. 

JUSTICE  ASSISTANCE 

The  federal  government's  role  in  crime  control  lies  in  the  areas  of  leadership, 
research,  technical  assistance,  and  training  and  coordination  of  the  federal  and  state 
interests.   It  has  a  special  responsibility,  however,  to  develop  and  test  alternative 
methods  of  improving  the  criminal  justice  system  and  to  adequately  support  research  on 
criminal  justice  problems  identified  by  state  and  local  governments.    The  federal 
government  can  further  provide  leadership  by  funding  mooe.  pngrams  in  criminal  justice 
and  law  enforcement  at  the  state  and  local  levels. 

Research  and  evaluation  efforts  that  are  most  likely  to  be  of  immediate  use  to 
state  and  local  criminal  justice  agencies  should  be  given  the  highest  priority  by  the 
federal  government.    The  National  Governors'  Association  recognizes  the  importance  of 
coordination  among  federal,  state  and  local  governments  in  dealing  with  the  crime 
problem.    Therefore,  state  and  local  criminal  justice  practitioners  should  be  involved  in 
the  research  effort  and  in  the  implementation  of  its  results. 

Title  VIII  of  S.829  contains  a  $90  million  justice  assistance  program  providing 
block  and  discretionary  grant  programs  to  states  and  localities.    Several  other  justice 
assistance  proposals  have  been  introduced  in  this  session  of  Congress  including  S.53 
sponsored  by  Senator  Arlen  Specter  and  H.R.2175  sponsored  by  Rep.  William  3.  Hughes. 
In  addition  to  direct  financial  assistance  to  states  and  localities,  these  proposals,  like 
S.829,  reauthorize  the  National  Institute  of  Justice  and  the  Bureau  of  Justice  Statistics 
which  provide  the  critical  criminal  justice  research  and  statistical  functions  at  the 
federal  level. 

Our  support  for  justice  assistance,  whether  financial  or  research  and  statistical,  is 
predicated  on  the  principles  of  federalism,  specifically  that  it  should  be  provided  through 
and  in  cooperation  with  the  states,  to  insure  proper  coordination  of  federal,  state  and 
local  resources.   We  have  learned  and  now  know  only  too  well,  that  targeting  limited 
resources  for  the  purposes  of  replicating  successful  programs  from  one  state  and 
community  to  another  is  the  best  method  for  implementing  change.   To  do  this 
appropriately,  we  need  to  focus  our  coordinated  efforts  on  projects  that  work. 

As  Governor  of  Virginia,  it  is  my  vi»w  that  this  title  could  provide  valuable 
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financial  and  technical  assistance  to  the  states  and  their  localities  in  the  fostering  of 
innprovements  and  innovations  in  the  criminal  justice  system.    Implementation  of  the 
block  grant  concept  of  federal  financial  assistance  provides  federal  recognition  of  the 
important  role  of  state  and  local  governments  in  criminal  justice. 

SURPLUS  PROPERTY  FOR  PRISONS 

There  are  approximately  39  states  and  territories  either  under  direct  court  order 
or  involved  in  pending  litigation  regarding  prison  population  overcrowding  and/or  general 
conditions.    Most  of  the  states  are  in  need  of  nev.  bed-space  to  house  prisoners.    As  of 
1978,  there  existed  a  shortage  of  over  6S,000  prison  bed-spaces.    While  states  are 
attempting  to  deal  with  this  problem  by  increasing  construction,  the  need  for  available 
property  would  relieve  some  of  the  burden  placed  on  states,  especially  some  capital  cost. 

According  to  the  Bureau  of  Justice  Statistics,  the  prison  population  continues  to 
increase.    From  several  scholarly  estimates  on  prison  population  predictions,  we  can 
expect  a  continued  increase  through  1990.    At  the  end  of  1982  there  were  'tl2,303 
inmates  in  federal  and  state  prisons,  which  represented  an  annual  increase  of  almost 
43,000  inmates,  and  was  the  highest  in  any  year  since  data  became  available  in  1923. 

In  recent  years,  37  states  passed  mandatory  sentencing  laws  and  several  others 
enacted  determinate  sentencing  statutes.    This  development  has  caused  prison 
overcrowding  to  reach  crisis  proportions.   Indeed  federal  judges  have  in  several  instances 
ordered  the  release  of  prisoners  short  of  their  prescribed  sentences. 

Therefore,  the  National  Governors'  Association  supports  the  donation  of  surplus 
federal  property  to  state  and  local  governments  for  urgently  needed  prison  space. 

CONCLUSION 

Mr.  Chairman,  the  problem  of  crime  in  this  nation  is  critical.   We  must  act  in  the 
name  of  our  domestic  defense.  Our  national  constitution  states  emphatically  that  "a 
more  perfect  Union"  was  formed  to  insure  domestic  tranquility.   However,  many  of  the 
nation's  citizens  do  not  live  in  peace,  but  in  fear,  fear  of  being  robbed  or  raped  if  they 
venture  out  in  their  own  neighberheed*. 

The  National  Governors*  AaaocUtion  intends  to  work  more  closely  with  the 
Congress  and  the  Administration  in  waging  this  battle  against  crime,  and  promoting 
peace  in  our  communities. 
Thank  you. 
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INTRODUCTION 

Illegal  drug  trafficking  represents  a  root  cause  of  many  of  this  country's  most 
serious  domestic  ills.  The  rate  of  violent  crime  remains  near  an  ail-time  high  level.  Data 
developed  by  the  Bureau  of  Justice  Statistics  indicate  half  of  all  inmates  housed  in  our 
overcrowded  prisons  were  regular  drug  users  during  their  criminal  careers.  Recent 
research  has  shown  that  drug-addicted  criminals  are  particularly  violent,  repeat  offenders, 
and  that  a  significant  proportion  of  all  serious  crimes  are  committed  by  a  small  core  of 
repeated  offenders,  many  of  whom  are  addicts. 

In  addition  to  cold  crime  statistics,  however,  there  is  a  terrible  human  toll 
associated  with  drug  abuse.  The  National  Institute  of  Drug  Abuse  has  projected  that  tens 
of  thousands  of  heroin  and  cocaine  users  may  suffer  drug  overdoses  this  year. 

The  economics  of  the  drug  trade  are  staggering.  Trafficking  is  estimated  to  be  an 
$80  billion  per  year  underground  enterprise  operated  by  a  variety  of  organized  criminal 
elements.  Trafficking  threatens  the  nation's  economy  and  undermines  its  governmental 
institutions. 

In  light  of  these  grim  statistics,  the  Administration,  the  National  Governors' 
Association,  and  the  National  Criminal  Justice  Association  have  developed  a  special 
Governors'  Project  as  part  of  an  overall  national  assault  on  organized  crime  and  drug 
trafficking.  The  project,  and  the  role  of  the  states  in  addressing  drugs  as  a  national 
priority,  were  the  themes  of  a  special  symposium  held  February  27,  1983,  in  conjunction 
with  the  mid-winter  meeting  of  the  National  Governors'  Association  in  Washington,  D.C. 
The  program  featured  top  Administration  law  enforcement  officials  and  Governors  who 
have  taken  lead  roles  in  the  areas  of  criminal  justice  and  public  protection. 

The  Governors'  Project  is  an  important  commitment  to  federal-state  cooperation 
and  coordination  in  addressing  the  pressing  problems  of  organized  crime  and  drug 
trafficking.  The  special  session  represented  both  the  culmination  of  a  lengthy  series  of 
planning  and  organizational  steps,  as  well  as  the  beginning  of  a  substantive  program 
designed  to  streamline  and  improve  the  way  all  levels  of  government  address  the  drug 
problem. 

The  project  is  already  bearing  fruit.  The  participation  of  Attorney  General  William 
French  Smith  and  FBI  Director  William  Webster  in  the  special  session  was  the  first  of 
what  will  be  twice-yearly  meetings  between  top  Administration  officials  and  the 
Governors,  to  discuss  policy  issues  of  mutual  concern  relating  to  drug  trafficking  and 
organized  crime. 

At  the  operations  level,  a  group  of  leading  state  drug  enforcement  program  experts 
has  been  selected  to  meet  on  an  as-needed  basis  with  top  federal  operations  officials  in 
Washington.  Meetings  have  already  taken  place.  Future  gatherings  will  guarantee  that 
the  states  are  fully  aware  of  federal  organized  crime  and  drug  trafficking  strategies,  and 
that  the  Administration  benefits  from  the  Input  of  knowlcdfaable  state  law  enforcement 
officials. 
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A  third  level  of  cooperation  and  coordination  between  the  federal  program  and  the 
states  will  soon  be  established  in  each  of  the  12  federal  core  cities.  Governors  will  be 
encouraged  to  select  lead  state  drug  enforcement  coordinators  to  meet  regularly  with 
federal  leaders  in  the  appropriate  centers  of  regional  task  force  operations.  In  this  way, 
states  and  their  Governors  will  have  direct  access  to  those  federal  efforts  and  decision- 
makers most  directly  affecting  them  on  a  day-to-day  basis. 

Finally,  the  National  Criminal  Justice  Association,  on  behalf  of  the  National 
Governors'  Association,  has  begun  an  effort  to  develop  new  resources  that  will  enable 
individual  states  to  reform  and  improve  their  drug  laws.  The  product  of  this  effort  will  be 
guidance  materials  for  Governors  and  state  legislatures  outlining  what  already  exists  at 
the  state  level  to  address  organized  crime  and  drug  trafficking,  and  things  states  should 
do  to  improve  and  expand  their  programs  to  make  them  more  effective. 

The  Governors'  Project  is  the  lynchpin  to  improve  on-going  relationships  between 
various  levels  of  federal  and  state  law  enforcement  officials.  It  has  generated  a  number 
of  new  ideas  which  will  serve  to  improve  the  nation's  ability  to  address  organized  crime 
and  drug  trafficking. 

Early  proof  of  this  is  a  White  House  announcement  March  23  that  Vice  President 
George  Bush  will  head  a  newly  formed  National  Narcotics  Border  Interdiction  System 
program  to  coordinate  the  work  of  federal  agencies  involved  in  the  interdiction  of 
imported  narcotics  and  drugs.  Creation  of  NNBIS  implements  the  Governors'  recom- 
mendation that  the  federal  government  take  exclusive  responsibility  for  coordinating 
interdiction  of  drug  shipments  from  foreign  source  countries. 


NGA  DRUG  POUCY  INITIATIVE 

BACKGROUND 

CHRONOLOGICAL  OUTLINE 

The  following  is  a  chronological  outline  of  developments  regarding  the  drug  issue. 

•  3uly  2?^,  1982  -  The  Southern  Governors'  Association  meeting  placed  illegal  drug 
trafficking  as  a  priority  issue  and  called  for  a  special  meeting  among  the 
southern  states. 


• 


• 


• 


August  8,  1982  -  Governor  Clements  of  Texas  discussed  the  drug  abuse  problem 
before  the  Governors  at  their  annual  meeting  in  Oklahoma.  NGA  approved  the 
policy  entitled  "Controlling  Illegal  Traffic  in  Narcotics." 

August  13-30,  1982  -  A  survey  of  Committee  Governors  identified  drug 
trafficking,  prison  overcrowding  and  sentencing  as  priority  problems. 

September  13,  1982  -  The  Southern  Governors  met  in  Tennessee  on  the  drug 
trafficking  problem.   A  policy  outline  was  developed. 

October  2,  1982  —  The  President  announced  his  comprehensive  drug  program  on 
his  weekly  radio  program. 


•       October  5,  1982  -  The  President  officially  released  his  comprehensive  program 
to  combat  drug  abuse  and  trafficking. 


• 


• 


• 


• 


October  ji*^  1982  -  The  Department  of  Justice  released  its  fact  sheet  on  the 
President's  initiative  to  combat  drug  trafficking  and  orgcinized  crime-  the  law 
enforcement  section  of  the  comprehensive  program.  The  Governors'  Project 
was  announced  in  this  package. 

November  12,  1982  -  Governor  Robb  initiated  the  Ad  Hoc  Drug  Working  Group 
(NGA/NC3A)  and  discussed  the  Committee  agenda  with  the  NGA  Executive 
Committee  in  Park  City,  Utah. 

November  18,  1982  -  Ad  Hoc  Drug  Working  Group  met  to  define  the  Governors' 
Project  referred  to  on  October  U,  1982. 

December  13,  1982  -  The  Staff  Advisory  Council  met  and  approved  the  Ad  Hoc 
recommendations  for  the  Governors'  Project. 
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January  6,  1983  -  Governor  Robb  wet  with  Attorney  General  William  French 
Smith  to  discuss  the  Governors'  Project. 

January  13,  1983  -  The  NGA/NC3A  Ad  Hoc  Drug  Working  Group  met  to  further 
refine  the  drug  policy  recommendations  as  developed  by  Governor  Bob  Graham's 
staff.  The  first  federal/state  drug  enforcement  operations  meeting  was  held  at 
the  Department  of  Justice, 

February  27,  1983  -  NGA  work  session  on  the  Illegal  Drug  Problem  in  America. 

February  28,  1983  -  The  Committee  recommended  and  approved  drug  policy. 

March  1,  1983  -  NGA  approved  new  drug  policy. 


"Illegal  Drug  Trafficking  in  the  United  States" 

Presentation  of 

Governor  Charles  S.  Robb 

Commonwealth  of  Virginia 

Chairman 

National  Governors'  Association 

Committee  on  Criminal  Justice  and  Public  Protection 

February  27,  1983 

Thank  you  for  coming.  Sunday  mornings  are  usually  reserved  for  less  arduous 
exercises.  For  those  of  you  accustomed  to  sermons  at  this  hour,  I  hope  that  you  won't  feel 
that  this  program  has  in  any  way  fulfilled  that  obligation. 

Preachers  and  politicians  do  have  a  lot  in  common  though.  We  have  all  the  right 
answers  unfortunately,  people  keep  changing  the  questions. 

We  generally  have  more  questions  than  answers  however,  to  what  has  become  one  of 
the  most  vexing  problems  in  America  —  drug  trafficking  and  abuse.   Questions  like: 

•  What  actions  are  necessary  to  regain  control  of  our  borders  and  reduce  the  flow 
of  drugs  into  the  country  and  through  our  states; 

•  What  continuation  of  events  and  programs  are  needed  to  restrict  production  at 
the  source  and  cut  the  supply  lines; 

•  Which  steps  can  be  taken  to  eliminate  demand; 
And  finally, 

•  What  has  changed  about  the  drug  problem  (in  addition  to  the  press  coverage) 
that  prompted  this  Sunday  morning  session? 

In  answer  to  the  last  questions,  the  principal  change  is  not  that  drugs  are  any  more 
deadly  —  although  drug  related  deaths  are  steadily  rising  —  but  that  the  dimension  of  the 
problem  has  grown  to  critical  proportion. 

I  would  like  to  try  to  set  the  stage  for  our  discussion  — 

•  The  Drug  Enforcement  Administration  estimates  that  in  1980  alone,  more  than 
4.3  metric  tons  of  heroin  were  imported  to  the  U.S. 

•  Between  t^O-i^&  metric  tons  of  cocaine  were  imported  into  the  U.S.  that  same 
year  which  represented  a  57%  increase  between  1979  and  1980. 

•  DEA  statistics  show  that  an  estimated  25  million  Americans  are  currently  users 
of  marihuana. 

As  each  Governor  here  today  is  only  too  well  aware,  the  illegal  drug  trade  in  the 
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U.S.  is  a  multi-bilUon-dollar  business.  In  fact  current  sales  are  estimated  to  be  in  excess 
of  $80  billion.  To  put  that  in  the  most  graphic  perspective,  consider  for  a  moment  that 
the  $80  billion  figure  is  more  than  the  combined  annual  profits  of  the  Fortune  100 
companies;  and  one-half  the  combined  budgets  of  all  of  our  50  states. 

In  short,  while  bankruptcies  threaten  the  future  of  historically  sound  industries, 
business  is  booming  in  the  drug  trade.  Sales  were  up  an  estimated  50%  from  1977,  while 
seizures,  during  fiscal  years  1977-81,  comprised  less  than  10%  of  the  estimated  supply  of 
cocaine,  heroin  and  other  dangerous  drugs. 

The  stimulative  effect  on  other  crime  is  immediate.  Data  from  the  FBI  show  that 
one  family  in  three  will  be  the  victim  of  serious  crime  this  year. ..50%  of  those  individuals 
who  are  now  in  prison  used  drugs  a  month  prior  to  the  offense  for  which  they  are 
incarcerated.  There  is  a  clear  link  between  trafficking  in  illegal  drugs  and  the  growth  of 
serious  crime  in  our  streets,  in  our  communities,  in  our  homes. 

The  problems  drug-related  crimes  create  for  law  enforcement  officials  are  multiple. 
There  are  too  many  drug  deals  and  too  few  police,  too  much  shore  line  and  too  few 
patrols.  There  are  too  many  cases  and  too  few  prosecutors  for  too  many  felons  and  too 
few  prison  cells. 

The  ultimate  concern,  however,  goes  beyond  the  economic  impact  and  the  law 
enforcement  burden;  it  involves  the  price  we  are  paying  as  a  society.  In  the  first  nine 
months  of  1982,  almost  10,000  people  suffering  heroin  overdoses  were  admitted  to 
emergency  rooms  in  820  hospitals  in  our  major  metropolitcin  areas.  During  the  same  six 
months,  those  same  facilities  treated  more  than  1^,500  people  suffering  from  cocaine 
overdoses  —  more  than  the  total  number  of  such  cases  for  all  of  1981. 

And  we  still  do  not  know  the  full  effect  that  today's  most  common  drugs  will  have 
on  future  generations.  But  the  effect  they  have  had  on  our  present  generation  should  be 
sufficiently  disturbing  to  prompt  us  to  act  without  delay. 

Obviously  our  individual  states  have  a  major  stake  in  size  and  type  of  law 
enforcement  effort  designed  to  reduce  drug  trafficking.  As  we  know  when  a  coordinated 
drug  crackdown  takes  place  in  Florida  or  Texas,  we  see  an  immediate  increase  in  drug 
drops  in  Tidewater,  Virginia  or  rural  Tennessee  and  in  each  of  your  states  —  creating  a 
"trickle  up"  situation  if  you  will.  Simply  put,  when  the  tap  is  turned  off  in  one  region,  the 
pipeline  pours  the  problem  out  into  another  region  —  many  of  which  are  poorly  equipped  to 
deal  with  the  problem  on  a  large  scale. 

As  Governors  we  realize  that  the  drug  problem  is  not  confined  to  state  boundaries 
and  it  does  not  recognize  territorial  borders.  It  is  a  problem  with  state,  national  and 
international  implications  and  it  is  going  to  require  a  great  deal  of  cooperation  if  we  hope 
to  make  auiy  permanent  headway  in  solving  it. 

At  every  level,  we  have  begun  to  put  in  place  some  of  the  necessary  initiatives  to 
deal  with  the  problem. 

♦  The  Southern  Governors'  Association  met  last  summer  and  began  a  coordinated 
initiative  which  has  led  to  policy  recommendations  every  state  can  utilize  if 
they  chose  to. 

•  I  appointed  an  ad  hoc  committee  of  operations  experts  and  policymakers  last 
fall  to  work  with  this  committee  on  the  drug  issue. 

*  President  Reagan  announced  an  eight-point  law  enforcement  initiative  in 
October  which  included  a  special  Governors'  Project. 

♦  In  January,  I  met  with  Attorney  General  Smith  who  we  will  hear  from  in  just  a 
minute  to  discuss  the  Governors'  Project  and  the  concept  of  federal-state-local 
coordination. 

This  last  item,  the  Governors'  Project,  which  brings  us  here  this  morning  is  an 
example  of  what  could  be  a  much  more  coordinated  approach,  that  I  believe  is  essential. 
The  project  emphasizes  the  development  of  new  and  improved  tools  to  attack  the  drug 
problem,  the  cteation  and  implementation  of  new  policies,  and  stronger  coordination 
among  various  levels  and  branches  of  government. 
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Improved  tools;  As  for  improved  tools,  the  states  need  better  laws  to  address  the 
trafficking  problem  effectively.  The  Governors'  Project  is  expected  to  develop 
guidelines  to  help  the  states  build  these  tools.  We  need  to  reform  our  bail  laws  so 
that  known  traffickers  cannot  walk  the  streets;  we  need  to  strengthen  forfeiture 
statutes  so  that  the  costs  of  trafficking  are  substantially  increased;  we  need  to 
impose  tougher  sanctions  on  those  convicted  of  serious  drug  offenses;  and  we  need 
to  improve  laws  permitting  cooperation  with  the  military,  particularly  in  coastal  and 
border  areas  where  international  trafficking  is  a  serious  problem. 

Innovative  policies;  In  the  area  of  innovative  policies,  individual  states  will 
obviously  benefit  from  a  package  of  balanced,  flexible  policies  which  can  be  tailored 
to  the  needs  of  each.  Bob  Graham  has  led  an  effort  to  produce  such  a  package,  and 
he  will  address  his  recommendations  this  morning. 

Coordination;  The  final  and  critical  part  of  the  Governors'  Project  is  better 
coordination.  A  major  complication  in  drug  cases  is  balancing  the  requirements  of 
undercover  operations  with  the  need  to  inform  other  law  enforcement  officials  of 
these  activities.  When  communication  lines  break  down  the  result  is  often  cops 
arresting  cops.  As  the  Governors'  Project  is  envisioned,  the  various  levels  and 
branches  of  government  will  work  more  closely  together.  Top  Administration 
officials  will  meet  twice  yearly  with  the  Governors  at  our  annual  meeting;  experts 
from  the  states  will  meet  regularly  with  and  contribute  their  ideas  to  lead 
operational  officials  in  Washington;  and  representatives  of  individual  Governors  will 
have  regular  access  to  enforcement  and  prosecution  teams  implementing  the  12 
regional  anti-drug  task  forces. 

In  conclusion,  the  purpose  of  the  symposium  is  to  explore  these  state,  interstate  and 
international  strategies  and  to  identify  ways  in  which  our  various  levels  of  government 
can  not  only  join  the  battle,  but  join  forces  in  waging  the  war  on  drugs. 

Attorney  General  William  French  Smith  and  Judge  William  Webster  have  been  the 
architects  and  engineers  of  the  newly  inaugurated  national  program  to  combat  drug 
trafficking  and  organized  crime  and  they  are  here  today  to  discuss  with  us  the  progress 
made  in  putting  that  program  in  place. 

After  we  have  heard  from  them,  we  will  have  the  opportunity  to  hear  from  three 
Governors  whose  states  have  taken  major  initiatives  to  deal  with  the  drug  trade  in  their 
states. 


Remarks  of 

The  Honorable  William  French  Smith 

Attorney  General  of  the  United  States 

February  27,  1983 

As  Governor  Robb  has  said,  last  October  the  President  announced  a  major. ..initiative 
directed  against  the  drug  trafficking  problem  and  organized  crime.  That  was  an  eight- 
point  program  and  one  of  those  points... was  a  Governors'  Project  designed  to  enlist  the 
aide  and  support. ..of  the  various  states.  We're  going  to  discuss  a  iittle  later  the  specifics 
of  the  Governors'  Project  from  our  vantage  point. 

I  would  like  at  this  point  to  introduce  my  colleagues  who  are  here  with  me: 
Jonathan  Rose,  the  Assistant  Attorney  General  in  charge  of  the  Office  of  Legal  Policy,  has 
direct  responsibility  for  the  Governors'  Project.  And  working  with  him  is  Ed  McNally. 
Also  here  to  respond  in  connection  with  the  12  task  forces  that  are  a  central  part  of  that 
program  is  Rudy  Giuliani,  the  Associate  Attorney  General. 

I  thought  that  before  calling  on  3on  Rose  for  specifics  on  the  Governors'  Project,  that 
I  would  give  you  a  little  background  as  to  how  we  happen  to  be  here  this  morning  at  this 
time  with  respect  to  this  program.  One  of  the  first  things  that  we  did  when  we  came  into 
office  was  to  appoint  the  Attorney  General's  Task  Force  on  Violent  Crime,  co-chaired  by 
former  Attorney  General  Griffin  Bell  and  your  colleague,  Jim  Thompson  of  Illinois. 

That  task  force  produced  6'f  very  excellent  recommendations. ..One  of  them  was  that 
the  U.S.  attorneys,  all  9^*  of  them,  be  directed  to  take  the  leadership. ..to  establish 
cooperative   relationships   with   state    and   local   law   enforcement   officials.      We    have 


245 


implemented  that  program  and  as  a  result  of  that  have  been  able  to  bring  together  a  fine 
resource  of  federal,  state  and  local  law  enforcement  efforts  and  to  develop  priorities 
based  upon  the  needs  of  those  9'*  districts,  which  of  course  will  vary  from  time  to  time; 
the  resources  will  vary;  the  priorities  will  vary. 

But  it  certainly  is  of  interest  that  every  single  one  of  those  districts  -  designated 
drugs,  and  particularly  in  connection  with  organized  crime,  as  being  the  number  one 
priority;  all  except  one.  Now,  that  one  has  also  reported  its  priorities  and  has  determined 
that  drugs  there,  too,  is  the  number  one  problem.  That  makes  it  unanimous.  There  is  no 
question  about  the  fact  that  drugs  are  the  number  one  problem  in  the  criminal  area  in  the 
country. 

Here  in  Washington,  from  an  organizational  standpoint,  we  established  for  the  first 
time. ..an  interagency  cabinet-level  group  to  coordinate  drug  enforcement.  We  also 
reorganized  the  Drug  Enforcement  Administration  itself,  particularly  at  the  top,  to  make 
it  a  tougher  organization.  And  most  significantly  of  all,  we  consolidated  the  Drug 
Enforcement  Administration  into  the  FBI  to  bring  for  the  first  time  the  nation's  leading 
law  enforcement  agency  into  contact  with  the  nation's  number  one  crime  problem. 

In  addition  to  that,  we  also  have  taken  steps  to  achieve  changes  in  legislation  and 
federal  law.  We  sought  and  were  able  to  obtain  from  Congress  an  amendment  to  the 
Posse  Comitatus  statute  which,  again  for  the  first  time,  permits  the  use  of  intelligence- 
gathering  capabilities  and  resources  of  the  armed  forces  in  the  battle  against  drugs. 

That  was  a  major  change.  That  intelligence  that  we  are  now  using  has  been 
invaluable,  to  say  nothing  about  the  resources  that  we  are  also  able  to  utilize  m  this 
battle.  Other  changes,  such  as  the  repeal  of  the  Percy  Amendment,  which  now  permits 
Paraquat  to  be  used  against  marijuana  in  source  countries,  has  been  very  successful. 
Other  changes  we  have  sought  but  we  have  not  achieved  as  for  now,  changes  such  as 
Governor  Robb  referred  to  dealing  with  bail  reform,  sentencing  and  a  variety  of  other 
changes  we  think  are  badly  needed;  we  will  introduce  very  shortly  an  omnibus  crime 
package  which  contains  these  and  other  changes... 

We  also,  for  the  first  time  —  recognizing  that  South  Florida  as  a  key  point  in  the  drug 
trafficking  area  —  organized,  under  the  aegis  of  the  vice  president,  what  has  become 
known  as  the  South  Florida  Task  Force.  This  involved  bringing  under  one  entity  the 
various  agencies  of  the  federal  government  dealing  with  drugs  and  drug  trafficking, 
including  for  example,  obviously  the  FBI  and  DEA,  Customs,  the  Department  of 
Transportation's  Coast  Guard,  the  IRS,  the  ATF,  the  Department  of  Defense  in  certain 
areas.  And  so  that  again,  for  the  first  time,  under  a  single  umbrella,  we  have  brought 
together  in  a  directed  effort  an  organization  to  deal  with  that  problem  in  South  Florida. 

By  every  measure,  the  South  Florida  Task  Force  has  been  a  great  success.  However, 
its  very  success  created  two  additional  problems.  First,  in  order  to  gather  that  group,  we 
had  to  pull  law  enforcement  personnel  from  other  parts  of  the  country.  Investigators, 
prosecutors,  even  judges.  Prison  space. ..created  a  problem.  So  that,  to  that  extent,  the 
South  Florida  Task  Force  has  created  certain  problems  in  other  parts  of  the  country. 

We  created  a  second  problem. ..with  respect  to  the  South  Florida  Task  Force. ..Drug 
traffickers  finding  it  more  difficult  to  do  business  there,  went  elsewhere.  Those  two 
problems,  together  with  other  considerations,  were  responsible  for  the  development  of  the 
program  which  the  President  announced  last  October. 

One  of  the  principal  elements  of  that  program  was  the  creation  of  12  new  task 
forces  based  upon  the  experiences  of  the  South  Florida  Task  Force,  around  the  country. 
They  are  not  the  same  as  the  South  Florida  Task  Force,  but  they  are  similar  and  based 
upon  that  experience. 

Those  task  forces  are  now  in  the  process  of  being  implemented.  We  expect  that  by 
summer  they  will  be  in  full  operation. 

Other  aspects  of  this  program  are  certainly  important  as  well.  We  are  going  to 
appoint  a  commission  on  organized  crime  to  focus  further  attention  on  this  problem. 
That's  along  the  lines  of  the  Kefauver  Commission. ..Other  programs  include  a  cabinet- 
level  committee,  an  annual  report  by  the  Attorney  General  to  focus  attention  on  this 
problem...and  of  course  additional  resources.  But  certainly  critical  to  this  overall 
program  is  the  relationship  between  the  federal  authorities  which  will  be  responsible  for 
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these   programs   and   the   states.     And,  of  course  that  is  the  genesis  of  the  Governors' 
Project  that  we  are  talking  about  today. 

I  want  to  say  that  I've  already  met  with  Governor  Robb,  chairman  of  your 
committee  in  this  area.  We  are  most  appreciative  and  gratified  for  the  enthusiasm  and 
support  that  we  have  seen  for  this  program  so  far.  We  want  to  do  everything  we  can  do  to 
involve  the  states  fully  in  this  effort.  It  certainly  is  a  problem  that  we  alJ  have  to  be 
concerned  about.... 

So  with  that  as  the  background... I  would  like  3on  Rose,  who  has  responsibility  for  the 
Governors'  Project,  to  briefly  outline  what  we  have  in  mind  ahead. 


Remarks  of 

The  Honorable  Jonathan  Rose 

Assistant  Attorney  General  for  Legal  Policy 

February  27,  1983 

We  have  begun  our  efforts  to  work  with  you,  recognizing  the  limitations  put  upon  us 
both  by  the  fact  that  this  is  not  only  a  state  and  local  problem,  which  you  fully  recognize, 
but  it  has  a  very  important  federal  dimension  because  of  its  interstate  and  international 
aspects.  We  have  tried  to  figure  out  ways  we  could  constructively  work  at  the  most  local 
level,  which  I'll  be  asking  Associate  Attorney  General  Rudy  Giuliani  to  talk  about  in  a 
minute,  at  the  task  force  level  with  the  local  prosecutors,  local  police,  to  try  to  best 
coordinate  our  joint  efforts  toward  this  common  problem. 

Our  role  in  the  Governors'  Project  is  basically  that  of  a  liaison  role  so  that  you  Cc.n 
get  the  kind  of  help  that  you  need  at  the  state  level,  and  at  the  Governors  level  at  the 
head  of  the  state  police  level.  You  have  access  to  the  Justice  Department,  and  the 
Attorney  General,  at  the  highest  level  for  the  kind  of  help  that  you  need. 

We  found,  for  example,  when  we  first  got  into  this  project,  that  there  was  no  one 
place. ..all  of  you  could  turn  to  find  the  various  things  that  were  available  to  you  in  terms 
of  training.  We  have  found  that  law  enforcement  training  is  something  the  federal 
government. ..has  a  long  history  of  ...the  FBI  has  done  it  for  years. ..very  successfully.  And 
yet  there  was  no  one  place  that  a  state  official  could  go  to  find  a  catalog  of  training 
programs  that  were  offered  by  the  federal  government  that  could  be  used  by  the  various 
people  that  they  might  want  to  send. 

We  have  developed  very  recently,  a  catalog  of  law  enforcement  training  programs 
that  are  available  from  the  U.S.  government  for  the  states  and  local  governments.  That's 
one  concrete  step  that  we  have  been  able  to  take  since  the  Attorney  General's  meeting 
with  Governor  Robb. 

The  second  thing  that  we  have  to  thank  you  for  is  the  strong  endorsement  of  the 
President's  program  to  try  to  move  these  task  forces  and  to  try  to  achieve  greater 
coordination  between  the  state  and  local  level,  and  also  your  specific  endorsement  of 
some  of  the  law  enforcement  measures.  We've  had  a  very  terrible  time  trying  to  convince 
Congress  that  all  of  the  tools  were  in  place  at  the  federal  level;  that  we  needed 
legislative  tools  to  combat  the  very  serious  drug  problem  that  we  face.  We  have  terrific 
support  from  virtually  every  Governor  in  convincing  the  Congress  that  without  these  tools, 
they  are  going  to  be  much  less  effective  at  the  state  and  local  level.  Also,  obviously,  if 
these  tools  get  enacted  as  a  matter  of  federal  statute,  they  become.. .examples  for  state 
legislatures. 

We  also  hope  to  serve  as  a  channel  of  communication  where  efforts  are  successful  in 
particular  areas  of  the  country.  We  hope  to  communicate  good  ideas,  good  pieces  of 
legislation,  good  projects  from  one  part  of  the  country  to  another  by  way  of  a  newsletter. 
If  you  find  this  useful,  we  hope  you'll  let  us  know  because  we  think  it  could  be  the 
beginning  of  a  nationwide  effort  to  communicate  and  share  good  ideas  in  this  very 
important  field. 

Finally,  I  would  simply  like  to  say  that  Ed  McNaily  on  my  staff  will  be  continually 
available  to  those  on  your  staff  who  have  problems  in  this  area.     Obviously  we  must 
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confront  the  fact  that  there  are  certain  coordination  and  operational  problems  that  do 
exist  in  this   field   from   the   standpoint  of   confidentiality,  but  we   would   like  to   try   to 
minimize  those  and  try  to  work  with  you  insofar  as  we  can  to  pool  the  kind  of  resources 
that   we   have.     We  obviously  are   all   incUned   to   budgetary    stringency   and   budgetary 
cutback... 

Remarks  of 

The  Honorable  Rudolph  Giuliani 

Associate  Attorney  General 

February  27,  1983 

The  purpose  of  those  Law  Enforcement  Coordinating  Committees  is  to  brinp, 
together  federal,  state  and  local  law  enforcement  so  that  we  can  plan  together  how  we're 
going  to  use  our  resources.  They've  made  many,  many  contributions  to  our  planning  and 
they  were  a  substantial  contributor  to  the  development  of  the  12  task  forces... 

When  Attorney  General  Smith  became  Attorney  General,  about  two  years  ago,  there 
were  1,800  federal  agents  involved  in  drug  enforcement.  With  the  bringing  in  of  the  FBI 
and    giving   them    jurisdiction    to    do    drug    work,    we   added    approximately   500   to   ^"" 
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additional  agents  to  the  effort  against  drugs.  And  with  this  additional  task  force  effort, 
we  will  add  another  1,200.  So  that  in  the  space  of  about  a  year  and  a  half,  you  will  have 
doubled  the  size  of  federal  agents  in  the  field,  able  to  do  and  ready  to  do  drug 
enforcement  work.  That's  a  very,  very  substantial  increase  in  the  number  of  federal 
agents  for  drug  enforcement. 

How  we  use  those  resources  is  really  the  key  to  whether  we  are  going  to  get  the 
impact  that  we  should  be  getting  out  of  that... 

We  would  like  to  work  with  you,  through  the  Law  Enforcement  Coordinating 
Committees,  in  developing. ..the  priorities  of  these  task  forces,  what  kinds  of  cases  they 
should  be  working  on,  how  the  agents  should  be  deployed. 

Each  one  of  the  task  forces  is  located  in  a  core  city.  But  it  is  intended  to  be  a 
flexible  task  force  to  go  where  the  problems  are  greatest.  We  have  no  special  wisdom  in 
determining  that.  Your  state  and  local  law  enforcement  probably  knows  as  much  if  not 
more  about  that  as  we  do. 

Each  one  of  the  task  forces  will  have  local  representation  on  the  planning 
committee,  and  we're  beginning  to  form  them  now... 


Remarks  of 
The  Honorable  William  Webster 

Director 

Federal  Bureau  of  Investigation 

February  27,  1983 

I  don't  want  to  overuse  the  term  for  the  first  time,  but  I  do  see,  as  I  finish  5  years  in 
Washington,  a  convergence  of  efforts  and  interest  in  the  drug  problem  from  the  chief  of 
police  of  the  smallest  hamlet  to  the  President  of  the  United  States.  And  1  think  this 
presents  a  unique  opportunity  for  all  of  us  in  government,  and  a  particular  challenge  to 
the  Governors  and  those  of  us  in  federal  law  enforcement,  to  carve  out  of  this  challenge  a 
more  effective  way  of  dealing  with  a  problem  that  touches  each  American  in  his  home,  in 
his  business,  in  the  quality  of  his  life. 

We  have  come  to  the  time  when  the  approach  to  federalism  has  been  making  more 
and  more  sense  to  me.  The  Law  Enforcement  Coordinating  Committees  are  illustrative  of 
the  kind  of  coming  together  that  is  possible  in  our  society  to  bring  all  levels  of 
government  to  bear  on  particular  problems. 

I  recall  my  days  as  a  United  States  Attorney  in  St.  Louis  in  1960,  and  my 
counterpart  in  St.  Louis  was  currently  Serator  Tom  Eagleton  who  was  the  circuit 
attorney.    We  were  good  friends,  we  attended  the  same  college  in  Massachusetts,  and  we 
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talked  about  getting  together  and  never  got  together  during  the  entire  time  we  were  in 
office,  to  discuss  problems  of  crime  in  our  community. 

That's  changed  today,  changed  very  significantly.  I  was  out  in  Salt  Lake  City  just  a 
few  weeks  ago  with  a  Law  Enforcement  Coordinating  Committee  meeting  with  every 
federal  agency  present. ..the  state  attorney  general,  a  full  array  of  state  officials,  and 
they  were  well  into  their  problems.  That's  encouraging. ..because  I  see  signs  of  increasing 
ability. ..that  in  the  real  world  we  are  providing  effective  assistance  where  it's  needed... 

This  brings  us  to  the  problem  of  drugs.  I  think  Governor  Robb  made  reference  to  the 
three-pronged  areas  that  need  attention  in  this  area.  The  control  of  sources  —  the 
Attorney  General  has  been  working  for  over  a  year  in  development  of  effective  programs 
to  reduce  the  source  where  it  is.  His  trip  around  the  world  to  some  of  the  major 
producers  of  drugs  and  narcotics  in  the  United  States. ..has  produced  assurances  of 
cooperation  and  in  very  real  instances  of  drug  eradication  programs  there.  More  will  be 
coming. 

The  amendment  to  the  Posse  Comitatus  Act  permitted  the  military  for  the  first 
time  to  assist  law  enforcement  agencies  in  the  interdiction  effort,  to  stop  the  flow  of 
drugs  at  the  border.  The  use  of  attack  helicopters,  the  availability  of  AWACS...even  the 
assistance  of  the  Navy. ..this  was  an  important  and  significant  development  in  what  we  are 
trying  to  do... 

I  think  we  are  here  this  morning  to  talk  primarily  about  what  the  federal 
government,  the  state  and  local  governments  are  doing  and  can  do  in  the  law  enforcement 
effort.  And,  incidentally,  if  we  were  to  interdict. ..all  of  the  products  coming  into  the 
country  we  would  still  have  a  major  problem  because  we're  growing. ..drugs  in  substantial 
quantities  in  specific  parts  of  our  country  where  it  is  becoming  an  increasingly  imporant 
economic  factor... 

The  Attorney  General  mentioned  the  bringing  together  of  the  FBI  and  the  DEA  to 
provide  a  more  effective  law  enforcement  program.  I'd  like  to  mention  just  a  few  of  the 
things  that  have  happened.  In  3une  1981,  the  Attorney  General  designated  the  Executive 
Assistant  Director  of  the  FBI,  Francis  "Bud"  Mullen,  to  be  Acting  Administrator  of  the  Drug 
Enforcement  Administration  and  tapped  us  to  develop  an  approach  to  a  close  realign- 
ment. The  committee  working  on  that  was  chaired  by  Rudy  Giuliani,  the  Associate 
Attorney  General. 

In  January  a  year  ago,  the  President  announced  a  new  program.  The  Attorney 
General  announced  the  beginning  of  concurrent  jurisdiction  in  drugs. ..to  the  FBI. 
Previously,  our  only  contact  with  drugs  had  been  through  our  organized  crime  enforce- 
ment effort. 

The  Drug  Enforcement  Administration  did  not  lose  any  of  its  machinery.  We  did  cut 
off  the  regional  posts  which  we  felt  were  unnecessary  bureaucracy  and  cutting  down  on 
efficiency.  But  all  of  the  vital  organs  of  the  DEA  remained  in  pface.  A  joint  committee 
worked  out. ..what  the  FBI  would  work  on,  what  DEA  would  work  on,  what  we  would  work 
on  jointly,  how  we  would  share  information,  how  we  would  disseminate  information.  We 
signed  off  on  that  in  March. 

In  the  year  that  the  FBI  has  had  concurrent  jurisdiction,  we  have  developed  over 
1,100  cases;  300  of  which  are  being  operated  jointly  with  the  Drug  Enforcement 
Administration.  These  are  not  street  cases.  This  is  not  an  effort  to  substitute  ourselves 
for  state  and  local  law  enforcement.  It  is  an  effort  to  carry  out  the  mandate  of  the 
Attorney  General  to  attack  the  organized  crime  apparatus  of  cartels,  motorcycle  gangs, 
traditional  organized  crime  families  which  have  now  been  identified  as  heavily  into  drugs 
and  narcotics. 

This  approach,  I  believe,  is  working  very  well. ..If  anything,  there  has  been  increased 
respect  between  DEA  and  FBI  agents  over  their  work,  and  there  has  been  increased 
efforts  on  our  part  to  insure  that  state  and  local  law  enforcement  agencies  are  tuned  in  to 
what  we're  doing,  how  we're  doing  it,  and  to  enlist  their  aid  and  assistance. 

We  have  put  in  place  without  any  additional  resources  500  manyears  of  FBI  effort 
during  the  past  year. 

We   have   been   cross-training  Drug  Enforcement   Administration   agents  with  FBI 
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agents.  Over  300  FBI  agents  have  attended  DEA  training  at  Glynco  in  Georgia.  We  have 
worked  out  the  sharing  of  our  laboratories.  The  FBI  has  all  the  forensic  work;  the  DEA 
laboratories  do  all  the  drug  work. 

The  use  of  FBI  accountants,  the  use  of  our  informant  network,  the  assistance  that 
we  are  now  providing  for  electronic  surveillance  —  court-authorized  wiretaps  —  are 
coming  to  bear  in  a  very  significant  way. 

We  have  tripled  the  number  of  important  court-authorized  wiretaps  being  operated 
by  DEA  as  a  result  of  the  availability  of  FBI  expertise  coming  in  to  assist  in  those 
questions.    And  it's  paying  off. 

The  FBI's  emphasis  has  not  changed.  We've  identified  the  role  that  we  think  we  can 
best  play  in  this  effort,  and  that  is  to  go  after,  through  our  investigative  efforts, 
organized  crime  in  drugs,  financial  crime  in  drugs,  and  public  corruption  in  drugs. 

To  do  this,  we  know  we  must  (conform)  our  efforts  with  those  of  other  state 
activities  which  have  been  carrying  this  battle  for  so  long.  It's  important  that  we  be  able 
to  deal  with  street  problems,  but  we  know  if  we're  going  to  reach  beyond  the  streets,  as  it 
is  our  historic  mission  to  do,  we're  going  to  need  all  the  help  and  assistance  of  state  and 
local  police  officers  that  we  can  get.  I  want  to  make  clear  to  you  that  in  the 
disseminating  of  information,  we  are  looking  for  more  and  mor"  effective  ways  to  insure 
that  informatics  is  shared.  It's  tragic  when  an  undercover  operation  by  a  federal  agency 
steps  on  the  shoes  of  an  operation  of  a  state  or  local  agency.  The  drug  task  forces  now 
offer  a  new  means  to  approach  the  problem  on  a  coordinated  basis.  I'd  like  to  emphasize  a 
few  things  as  1  see  them  as  these  task  forces  have  evolved.  There  are  12  regional  task 
forces  plus  the  Miami-South  Florida  task  force  which  also  covers  Puerto  Rico.  Originally, 
there  was  some  thought  about  putting  in  additional  task  forces  in  specific  cities.  Analysis 
showed  that  we  needed  to  cover  and  serve  the  entire  United  States,  and  that's  why  the 
regional  process  evolved. 

We  identified  core  cities  where  we  thought  these  efforts  would  best  serve  as  a 
vehicle  for  management  to  begin.  We  recognized  that  we  did  not  want  another  layer  of 
federal  bureaucracy  operating  within  those  regions,  but  we  did  need  effective  coordina- 
tion. And  we  did  need  new  resources.  Not  just  more  management,  but  new  resources. 
The  addition  of  these  will  almost  double  the  commitment  of  federal  resources  to  the  drug 
effort.  The  Governors'  Project  will  provide. ..an  avenue,  a  conduit  by  which  you  can  make 
your  wishes  and  concerns  felt  in  this  process. 

ADDITIONAL  COMMENTS 


FBI  Director  Webster  on  Public  Corruption;  I  think  this  is  an  area  that  should  be 
presented  to  the  Governors  for  their  consideration. ..We  have  already  identified. ..the 
tremendous  problem  that  develops  when  large  sums  of  cash  are  made  available  for  payoffs 
and  corrupting  of  our  public  officials.  We  had  a  case  in  Henry  County,  Georgia,  in  which 
the  sheriff,  the  chief  of  police,  the  probate  judge  and  a  manager  at  the  airport  were 
arrested  on  a  conspiracy  to  provide  a  safe  escort  service  for  drug  traffickers  landing  in 
Henry  County  and  being  escorted  into  Atlanta  for  distribution  of  their  drugs.  I  asked  the 
head  of  the  National  Sheriffs  Association  a  little  bit  about  this  and  he  came  up  with  an 
interesting  comment.  He  said,  "How  long  does  it  take  a  sheriff  earning  $9,000  a  year  to 
save  $50,000  that  he  might  get  just  by  being  somewhere  else  on  a  particular  evening?" 
This  is  the  kind  of  challenge  that  all  of  us  face  today.  The  FBI  is  not  immune;  the  DEA  is 
not  immune;  even  the  prosecutors  have  not  been  immune  from  this  kind  of  corrupting 
effect.  And  it  is  going  to  be  particularly  true  in  lower-paid  political  positions  where  the 
lure  of  a  little  bit  of  cash  for  doing  nothing—  nothing  violent,  just  being  somewhere  elso, 
or  even  providing  early  warning  —  I  think  it's  going  to  be  our  major  challenge  and  we've 
got  to  work  at  ways  to  improve  the  integrity  and  the  resistance  of  our  public  officials. 
Corruption  of  public  officials  is  a  key  part  of  organized  crime... 

Attorney  General  Smith  on  Source  Countries:  I  think  an  area  that  has  been  greatly 
neglected  in  this  drug  fight  has  to  do  with  source  countries  and  transient  countries.  I 
think  that  we  need  to  have  a  much  more  directed  effort  at  getting  at  the  source  countries 
and  transient  countries  and  working  with  them  and  aiding  them  to  get  at  this  probletn 
there,  before  it  gets  into  the  network.  For  example,  when  I  was  in  Pakistan,  the  day 
before  I  arrived  they  seized  100  kilos  of  pure  heroin  in  one  truck.    When  you  think  of  how 
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much  easier  it  was  to  get  that  100  kilos  there  before  it  had  been  cut  and  cut  agr.in...you 
see  a  dollar  spent  there  is  a  more  valuable  dollar  than  one  spent  anywhere  else  along  tiiL 
distribution  trail. 


QUESTION  AND  ANSWER  SESSION 

Governor  Charles  Robb  (Virginia);  Recently,  we've  seen  some  evidence  in  the  newspapers 
that  the  price  of  certain  controlled  substances  has  decreased,  notwithstanding  the 
President's  initiative.  Is  this  a  legitimate  indicator  of  success  or  lack  of  success  in  this 
area,  or  should  we  look  to  some  other  criteria  for  evaluating  the  success  of  our  efforts? 

FBI  Director  Webster:  There  are  so  many  factors  at  work  it  is  very  much  like  asking 
"what  causes  crime".  I  think  that  price  is  an  indicator  but  certainly  not  the  only 
indicator.  Supply  can  be  measured  in  part  by  what  we  are  able  to  interdict  and 
seize.  And  that  again  is  a  function  not  just  of  the  Department  of  Justice,  but  also 
the  Treasury  Department's  Customs  has  primary  responsibility  there  with  DE/a 
assisting.  The  availability  of  what  we  see  doesn't  necessarily  indicate  what's 
available.  It  depends  on  how  much  intelligence  indicates  is  coming  into  the  country 
to  be  consumed... 

Associate  Attorney  General  Giuliani;  It  is  difficult  to  measure  by  any  one  standard 
success  in  drugs  or  any  kind  of  law  enforcement. 

Governor  George  Deukmejian  (California);  In  the  explanation  that  we  have  heard  about 
the  cooperation  of  the  task  forces,  I  did  not  hear  any  mention  made  about  the  various 
regional  information  networks  that  are  in  existence.  I  know  some  of  those  there  were 
some  problems  with  them;  the  one  we  have  on  the  West  Coast  -  our  Western  States 
Information  Network  —  dealing  specifically  with  the  drug  problem;  we  have  found  to  be 
very,  very  successful  covering  nine  Western  states.  I  did  not  hear  in  any  of  the  discussion 
what  the  intent  is  with  respect  to  maintaining  their  involvement  in  the  task  force. 

FBI  Director  Webster;  Governor  Deukmejian,  we  are  very  much  aware  of  those 
systems.  Some  are  better  than  others,  particularly  with  respect  to  security.  We've 
got  to  resolve  those  questions,  which  we  are  currently  addressing.  It  is  very 
important  that  investigations  go  forward  without  any  kind  of  breach  of  security. 
Some  systems  were  not  originally  designed  for  that  level  of  security. 

Governor  Dckmejian;  How  successful  is  the  provision  that  has  been  recently  emphasized 
with  respect  to  the  seizure  of  assets  of  drug  people  dealing  in  drugs,  organizations  dealing 
in  drugs.  Can  anybody  at  this  point  give  us  any  indication  as  to  what  extent  that  has  had 
an  impact? 

Associate  Attorney  General  Giuliani;  Last  year,  we  came  pretty  close  to  seizing 
assets  comparable  to  the  entire  budget  of  DEA.  In  other  words,  DEA  came  pretty 
close  to  paying  for  itself  ...not  counting  drugs.  Three  major  changes  that  would  be 
very  helpful  in  federal  lew  would  be;  (1)  if  we  could  reach  the  profits  of  drug 
dealers.  When  they  invest  their  money  in  legitimate  businesses,  we  can  seize 
property  but  we  often  can't  seize  the  business  and  the  profit.  Legislation  that 
passed  the  Senate  last  year  would  permit  us  to  do  that.  (2)  Secondly,  more 
simplified  procedures  to  dispose  of  property.  Now  it  takes  two  or  three  years  to  go 
through  civil  forfeiture  proceedings  in  order  to  dispose  of  a  car  or  even  a  plane.  By 
that  time,  it  may  have  lost  all  value.  (3)  Number  three,  it  would  be  very  helpful  if 
some  or  all  of  those  proceeds  that  we  seize  would  go  into  law  enforcement  rather 
than  into  the  general  treasury.  If  you  turn  it  back  to  law  enforcement,  a  lot  of  the 
drug  enforcement  budget,  if  not  all  of  it,  would  be  offset  really  by  the  profits  of 
drug  dealers. 
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Remarks  of 

Governor  Dick  Thomburgh 

Commonwealth  of  Pennsylvania 

February  27,  1983 

Our  problem  in  Pennsylvania  is  somewhat  different  than  in  the  border  states.  We 
have  a  sizable  user  population  and  the  size  and  configuration  of  our  state  causes  us  to 
focus  upon  primarily  the  distribution  networks  within  our  state  and  in  particular  on  major 
metropolitan  areas.  For  example,  our  enforcement  efforts  last  year  resulted  in  the 
closing  down  of  17  major  laboratories  for  manufacturing  and  processing  of  narcotics  and 
dangerous  drugs.  We  also  had  a  unique  exercise  dealing  with  the  problem  of  look-alike 
drugs  which  is  a  spin-off  from  the  regular  traffick  we  are  all  familiar  with,  in  those  who 
seek  to  peddle  substances  which  are  in  fact  harmless  and  these  resemblances  can  have 
unfortunate  consequences  among  the  user  population  which  develops  a  familiar'ty  with 
look-alike  drugs  and  gets  a  pure  substance. 

Our  enforcement  activities  in  the  last  five  years  have  taken  a  poignant  leap  as  we 
have  introduced  techniques  into  law  enforcement  that  are  familiar  to  those  of  us  who 
have  been  engaged  in  that  effort  at  the  federal  level.  But  in  Pennsylvania,  for  example, 
five  years  ago  we  had  no  electronic  surveillance  laws.  We  do  have  and  do  utilize  a  court- 
authorized  electronic  surveillance  technique  today  with  great  advantage  in  this  area. 

Five  years  ago,  we  had  no  investigative  grand  jury.  We  have  had  statewide  grand 
juries  which  focus...on  narcotics  and  dangerous  drugs. 

Five  years  ago  we  did  not  have  an  effective  immunity  law  which  enables  us  to 
develop  cases  up  the  rungs  of  the  ladder  in  major  organized  crime  and  narcotics 
distribution  networks.   And  we  have  got  the  law  today. 

We  also  have  an  effective  victim  and  witness  protection  law  which  enables  us  to 
thwart  efforts  to  intimidate  and  terrorize  those  who  are  necessary  to  make  these  cases 
that  often  are  dependent  upon  departments'  undercover  operations  and  witnesses  wouldn't 
cooperate. 

Five  years  ago  we  did  not  have  an  independent  crime  commission  to  carry  out  its 
own  investigative  activity  and  acquaint  the  public  with  the  true  dimensions  of  organized 
crime  and  drug  trafficking. 

Five  years  ago,  we  did  not  have  an  independently  elected  attorney  general  with 
adequate  resources  to  deal  with  the  problem  of  crime  in  general.  An  attorney  general 
who  today  holds  office  and  focuses  attention  on  the  drug  problem  to  great  advantage  to 
the  state. 

In  short,  we  have  I  think,  through  the  cooperation  of  our  Pennsylvania  State  Police 
and  the  attorney  general. ..local  law  enforcement  agencies. ..play  a  real  role  and  have  a 
real  presence  and  offer  the  type  of  personnel,  expertise  and  commitment  that  federal 
officials  can  take  full  advantage  of  in  mounting  a  coordinated  effort  against  narcotics  and 
dangerous  drugs.  We  have  165  investigators  working  full-time  in  our  state  on  drug 
investigations  through  eight  regional  drug  strike  forces  which  are  dispersed  throughout  the 
state  and  which  will  integrate  very  well  in  terms  of  geography  with  the  land  configuration 
of  the  federal  effort. 

We  also  carry  out  a  number  of  training  operations  for  local  law  enforcement 
operations  and  every  one  of  our  state  troopers  is  rotated  at  one  time  or  another  through 
the  narcotics  and  dangerous  drugs  effort. 

We  recognize,  of  course,  as  is  the  theme  of  what  is  being  expounded  here  this 
morning,  that  there  is  in  addition  to  the  supply  side  interdiction  that  is  important  to  be 
carried  out  through  law  enforcement,  a  demand  side  to  the  drug  problem  which  depends 
upon  effective  programs  that  are  designed  to  prevent  persons  from  becoming  addicted 
either  physically  or  psychologically  to  drugs  of  various  kinds  and  which  also  encompass 
treatment  and  education  programs  which  are  designed  to  deal  with  the  before  and  after  of 
this  tragic  problem. 

We  have  a  very  effective  council  on  drug  and  alcohol  abuse  within  state  govern- 
ment... Joint   projects   are   carried   out   within   state   government   and    local    government 
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counterparts  in  the  fields  of  education,  prevention  and  treatment  in  an  attempt  to  mount 
an  across-the-board  effort.  Some  of  the  efforts  I  think  are  noteworthy  are. ..prevention 
networi<  which  was  developed  by  the  state  Department  of  Health  and  Education.  It 
trained  some  800  teachers  in  135  school  districts  in  drug  abuse  prevention  and  has 
developed  what  we  think  is  a  model  curriculum  to  support  that  effort  in  the  schools. 

We  have  an  employee  assistance  program  to  identify  and  assist  state  workers  with 
drug  and  alcohol  problems  that  works  in  cooperation  with  private  employers  to  enhance 
that  capability  which  has  a  very  harmful  effect  on  the  workforce  unattended  to. 

We  have  a  program  called  Treatment  Alternatives  to  Street  Crime  which  deals  with 
the  addict  criminal  and  in  an  effort  to  develop  alternatives  to  incarceration  on  an 
experimental  basis  in  11  of  our  counties  we  have  tried  to  divert  those  who  are  commiting 
addiction-connected  crimes  into  alternative  programs  so  that  we  can  assess  the  efficacy 
of  that  kind  of  alternative. 

We  have  federal  drug  treatment  programs  for  state  prison  inmates  as  well.  I  think 
what  we  are  most  gratified  with  respect  to  our  own  effort  is  that  we  have  seen 
considerable  progress  made  in  public  awareness  about  the  nature  and  extent  of  the  drug 
problem.  That  there  is  indeed  a  massive  underground  business  with  substantial  profits 
that  are  being  realized  from  trafficking  in  human  misery  and  that  there  is  much  that  can 
be  done  on  the  prevention  side  as  well  as  on  the  law  enforcement  side  to  deal  with  this 
problem. 


{  Remarks  of 

Governor  Lamar  Alexander 
State  of  Tennessee 
February  27,  1983 

I'd  like  to  add  my  appreciation  to  the  Attorney  General  and  Judge  Webster. ..for  the 
work  that  they've  done.  The  longer  that  I  stay  around  government,  the  more  I  think  that 
still  while  the  extra  money. ..is  very  helpful,  that  the  bigger  challenge  is  spending  what 
we've  already  got  well. 

And  quite  obviously,  during  the  last  six  months  to  a  year  in  our  state,  the  previous 
cooperation  and  coordination  with  the  federal  agencies,  what  we've  learned. ..has  helped  us 
to  do  a  much  better  job. 

We've  consolidated  out  efforts  through  the  TBI  (Tennessee  Bureau  of  Investigation); 
my  four-year  budget  plan  for  the  next  four  years  adds  some  resources  in  a  more  specific 
way  than  I  would  have  been  able  to  do;  and  we've  got  a  council  working  on  what  the  group 
that  Bob  (Graham)  got  together  in  December  says  should  be  our  number  one  project,  and 
that  is  to  decrease  the  demand  for  drugs,  and  we're  using  examples  from  other  states.. .We 
are  using  the  Florida  model  to  determine  some  of  the  civil  remedies... 

Those  are  specific  things  that  we  are  doing  in  our  state.  We  appreciate  the  work  of 
other  states  and  efforts  a  number  of  the  Governors  made  and  a  number  of  the  law 
enforcement  officers  made  in  the  meeting  in  Nashville,  September  15  and  16. 

Remarks  of 

Governor  Bob  Graham 

State  of  Florida 

February  27,  1983 

I,  too,  want  to  express  my  appreciation  to  the  Attorney  General. ..outstanding 
cooperative  efforts  that  they  have  rendered  to  our  state  and  to  other  states. 

In  terms  of  state  action,  I  would  categorize  under  four  headings: 

First,  the  state  action. ..and  local  governments.  In  our  state,  and  I  think  it  would  be 
true  in  most  states,  local  governments  only  have  those  financial  resources  and  capabilities 
which  the  state  provides.    One  or  two  responsibilities  of  the  state  is  to  assure  that  local 
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governments  have  access  to  adequate  resources  with  which  to  fight  drugs  and  other 
criminal  activities.  In  our  state,  we  had  not  done  an  adequate  job  and  that  resulted  in 
many  of  our  local  law  enforcement  agencies  having  fewer  personnel  in  1981  than  they  had 
five  years  earlier.  The  last  legislature  substantially  increased  funds  to  local  government, 
which  resulted  in  an  immediate  increase  in  the  law  enforcement  capabilities  of  most  of 
our  local  communities. 

Second,  is  local  coordination.  Through  our  Department  of  Law  Enforcement  at  the 
state  level,  we  have  developed  mutual  aid  pacts  between  municipalities  and  counties  so 
that  more  effective  use  of  resources  is  available  to  government  and  can  be  used. 

Third,  is  state  assistance. ..We  operate  a  series  of  crime  laboratories  —  f oren- 
sics  —  which  do  the  primary  technical  support  for  local  law  enforcement. 

And,  finally,  training.  The  responsibility  for  setting  standards  and  training  law 
enforcement  officials  in  our  state  is  at  the  state  level. 

At  the  state  level,  first  there  are  law  changes.  We  have  substantially  increased  our 
legal  framework  for  drug  trafficking.  There  has  been  a  recent  case  involving  a  well 
known  football  player  who  received  a  long  sentence  under  our  minimum  mandatory 
sentence  for  persons  involved  in  drug  trafficking.  That  has  proven  to  be  a  strong 
deterrent  against  drug  trafficking  in  our  state.  The  only  ability  to  waive  that  minimum 
mandatory  under  our  law  is  to  get  the  person  to  agree  to  cooperate... 

We  have  both  a  criminal  and  a  civil  RICO  act  which  allow  the  confiscation  of  both 
the  items  and  the  products  of  the  criminal  conspiracy  which  again  has  proven  to  be  an 
effective  deterrent  and  a  significant  gain  in  resources  for  law  enforcement. 

We  recently  changed  our  bail  law  by  constitutional  amendment.  We  received  over 
70%  voter  approval  to  allow  us  to  increase  or  even  deny  bail  to  people  who  we  have 
reason. ..a  judge  has  reason  to  feel  cannot  be  restrained. ..regardless  of  the  monetary 
amount;  particularly  this  is  a  problem  with  drug  trafficking. 

A  second  goal  of  the  state  is  statewide  investigation,  enforcement  and  prosecution. 
We  have  centralized  intelligence. ..We  have  a  statewide  system  of  highway  checkpoints  to 
control  road  transportation  of  drugs... 

We  have  a  high-level  narcotics  organization  for  conspiracy.. .which  has  been 
particularly  aided  by  the  cooperation  of  federal  agencies.  We  also  have  a  program  in 
cooperation  with  federal  agencies  to  identify  profiles  of  suspected  drug  dealers  and 
organized  crime  traffickers. 

The  third  area  at  the  state  level  is  eradication.  We  have  had  an  extensive  manual 
eradication  program,  and  beginning  last  year  for  the  first  time  we  used  Paraquat  where 
the  scale  of  the  operation  is  such  that  it  is  not  feasible  to  do  it  manually.  In  my  opinion, 
it  is  appropriate  that  this  be  under  state  control  so  that  all  of  the  legitimate 
concerns  —  environmental,  health  and  otherwise  —  can  be  controlled  by  people  who  have 
appropriate  training  and  supervision  for  this  effort. 

And  finally,  at  the  state  level  is  an  effective  education  program. ..We're  going  to  be 
spending,  over  the  next  two  years,  over  $5  million  beyond  our  current  expenditures  on 
drug  education  programs  within  our  public  schools.    We  think  it  will  be  money  well  spent... 
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APPENDIX  A 


The  Governors'  Project 

A  Program  to  Cooperate  with  the 

Administration's  Effort  to  Combat 

Illegal  Drug  Trafficking  and  Organized  Crime 

January  6,  1983 


INTRODUCTION 

On  November  18,  1982,  the  National  Governors'  Association,  under  the  auspices  of 
its  Committee  on  Criminal  Justice  and  Public  Protection,  convened  an  Ad  Hoc  Group  of 
criminal  justice  policy  makers  and  practitioners  for  the  purpose  of: 

(A)  Responding  to  the  Reagan  Administration's  proposal  that  a  "Governors'  Project" 
be  incorporated  as  an  element  of  its  eight-point  attack  on  drug  trafficking  and 
organized  crime;  and, 

(B)  Deliberating  future  NGA  policy  in  the  area  of  drug  trafficking  and  organized 
crime  generally. 

The  Ad  Hoc  Group  was  assisted  in  its  efforts  by  Dr.  Nolan  E.  Jones,  staff  director  of 
the  NGA  Criminal  Justice  Committee,  and  staff  of  the  National  Criminal  Justice 
Association  under  the  direction  of  its  executive  vice  president,  R.  Thomas  Parker,  who 
served  as  facilitator  for  the  meeting. 

OVERVEW 

In  October  of  1982,  the  Reagan  Administration  made  two  announcements  of  its 
intent  to  intensify  its  focus  on  the  drug  problem  in  this  country  —  the  first,  placing 
enforcement  efforts  in  the  larger  context  of  the  elements  required  to  effect  a  compre- 
hensive campaign  to  prevent  drug  abuse  and  drug  trafficking;  the  second,  focusing  on 
enforcement  alone  and  providing  an  eight-point  program  directed  specifically  at  stopping 
drug  trafficking  and  destroying  the  criminal  organizations  responsible  ior  the  important 
and/or  production  of  illegal  drugs,  their  transportation,  and  distribution. 

One  element  of  the  administration's  eight-point  enforcement-oriented  program  was 
a  "Governors'  Project"  described  in  the  October  Itt  announcement  of  the  same  as  a  "major 
project  to  enlist  all  50  of  the  nation's  Governors  in  an  effort  to  bring  about  needed 
criminal  justice  reforms."  The  announcement  further  described  this  project,  in  general 
terms,  as  a  vehicle  to  aid  in  "coordinat(ing)  federal  efforts  with  state  and  local 
enforcement  programs";  a  source  of  assistance  to  the  states  in  developing  "resources  they 


1.  An  October  5  press  release  from  the  White  House  announced  the  "1982  Federal 
Strategy  for  the  Prevention  of  Drug  Abuse  and  Drug  Trafficking",  defining  this 
strategy  to  consist  of  activity  in  five  areas:  international  cooperation  in  eliminating 
foreign  sources  of  illegal  drugs;  domestic  enforcement  efforts  directed  at  halting 
trafficking,  and  destroying  organized  criminal  organizations  involved  in  illegal  drug- 
related  activities;  drug  education  and  prevention;  treatment  of  the  drug  abuser;  and, 
research  on  drug  abuse. 

2.  This  eight-point  program,  announced  October  l^f,  encompassed  the  following:  the 
creation  of  12  regional  task  forces  to  fight  drug  trafficking;  establishment  of  a 
Presidential  Commission  on  Organized  Crime;  a  "Governors'  Project";  creation  of  a 
cabinet-level  Committee  on  Organized  Crime;  increased  training  of  state  and  local 
law  enforcement  personnel;  reforming  certain  federal  criminal  laws  such  as  the 
exclusionary  rule  to  support  the  crack-down  on  drug  traffickers;  an  annual  report 
from  the  Attorney  General  on  the  status  of  the  fight  against  organized  crime;  and 
the  creation  through  construction  and  contracting  of  additional  jail  space  to  house 
drug  offenders. 
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need  for  a  full  role";  as  an  "important  forutn  for  the  states  to  tell  the  federal  government 
of  their  concerns  about  organized  crime  and  related  enforcement  problems";  and,  as  a; 
"invaluable  supplement  to  the  Law  Enforcement  Coordinating  Committees". 

In  its  efforts  to  gather  further  definition  from  the  administration  of  its  intent  in 
calling  for  a  "Governors'  Project",  the  Ad  Hoc  Group  met  with  Mr.  Richard  Williams  of 
the  White  House  Office  of  Drug  Abuse  Policy  and  Mr.  Rudolph  Giuliani,  Associate  Attorney 
General,  in  the  course  of  its  November  18  meeting.  Mr.  Williams  deferred  to  Mr.  Giuliani 
in  the  discussion  of  the  "Governors'  Project"  called  for  in  the  eight-point  program,  but 
urged  Governors  to  assume  a  role  in  drug  abuse  prevention  encouraging  the  designation  by 
the  Governor  in  each  state  of  a  prominent  individual  to  serve  as  the  lead  prevention 
advocate  on  the  behalf  of  the  chief  executive  of  the  state. 

Mr.  Giuliani,  in  addressing  himself  to  the  "Governors'  Project",  described  a 
"mechanism"  to  provide  the  opportunity  for  dialogue  between  the  Governors  and  key 
members  of  the  administration  on  issues  relating  to  drug  trafficking  and  organized  crime. 
He  mentioned  specifically  the  Attorney  General  of  the  United  States  and  the  Assistant  to 
the  President  for  Intergovernmental  Affairs  as  two  key  Administration  officials  who 
should  be  drawn  into  such  dialogue  with  the  Governors. 

Based  upon  its  deliberation  of  the  Administration's  call  for  a  ''Governors'  Project" 
and  the  references  made  by  the  Administration  in  so  doing,  the  Ad  Hoc  Group  concludes 
that  the  Administration  is  primarily  interested  in  initiating  dialogue  between  the 
Governors  and  key  Administration  officials  in  order  to  elicit  the  Governors'  support  and 
cooperation  with  the  recently  intensified  federal  efforts  to  crack  down  on  drug  trafficking 
and  organized  crime. 

THE  GOVERNORS'  PROJECT; 

The  Ad  Hoc  Group  recommends  that  the  nation's  Governors  agree  to  support  the 
Administration's  efforts  to  crack  down  on  drug  trafficking  and  organized  crime  but  that 
such  support  be  premised  upon  the  Administration's  full  and  continuing  commitment  to 
winning  the  "war  on  drugs";  assume  continued  federal  leadership  and  preeminence  in 
efforts  to  interdict  and  eradicate  drug  supplies;  and  call  for  greater  sharing  of  intelli- 
gence and  federally-controlled  resources  by  federal  enforcement  officials  with  their  state 
and  local  counterparts. 

The  Ad  Hoc  Group  further  recommends  that  the  "Governors'  Project"  also  include 
the  following: 

•  That  top  White  House  and  Department  of  Justice  officials  agree  to  meet  twice 
yearly  with  NGA  selected  Governors  to  discuss  policy  issues  of  mutual  interest 
and  concern  relating  to  drug  trafficking  and  organized  crime;  and  that  the 
meetings  be  held  in  conjunction  with  NGA's  annual  and  mid-winter  meetings  or 
other  mutually  agreed  upon  times. 

•  That  the  Department  of  Justice  be  asked  to  meet  with  and  to  include  selected 
representatives  of  the  nation's  Governors  on  the  internal  operational  working 
group  responsible  for  administration  of  the  12  regional  task  forces  at  the 
national  level;  that  these  representatives  be  given  equal  status  to  the  other 
members  of  that  body  and  involved  as  equals  in  their  decision-making;  that 
these  representatives  be  state  officials  actively  involved  in  policymaking  and/or 
ojjerations  in  drug  enforcement  at  the  state  level. 

•  That  in  an  effort  vo  insure  operational  coordination  between  the  federal  task 
force   effort    and    state   and    local    enforcement    programs,   each   Governor    be 
advised  to  appoint  a  state  drug  enforcement  coordinator  to  meet  on  a  regular 
basis  with  the  lead  administering  federal  official  within  each  of  the  12  regional 
task  force  areas  which  operates  within  or  encompasses,  undef  its  jurisdiction,  a 
given  state.    Coordination  meetings  between  all  Governor  appointed  state  drug 
enforcement  coordinators  and  the  appropriate  lead  federal  task  force  official(s) 
(core  area)  should  take  place  not  less  than  six  times  per  year. 


• 


That  the  National  Criminal  Justice  Association,  on  behalf  of  NGA,  identify 
major  areas  in  which  reform  of  state  criminal  statutes  might  be  undertaken  to 
support  state  efforts  to  combat  drug  trafficking  and  organized  crime  and 
develop,  for  dissemination  to  the  states,  a  report  on  drugs  and  a  guide  to  state 
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executive  and  legislative  branch  officials  in  the  formulation  of  legislation  in 
those  areas. 

That  the  principles  in  the  NGA  policy  entitled  Controlling  Abuse  and  Illegal 
Traffic  in  Narcotics  (B-6)  and  the  supporting  descriptive  NGA  Report  entitled 
Strategies  For  Drug  Control  Efforts,  together,  be  recognized  as  an  essential 
part  of  the  "Governors'  Project";  each  state  is  strongly  encouraged  to  consider, 
support  and  implement  all  or  part  of  the  recommendations  which  will  contribute 
to  a  balanced  state-based  drug  program. 


APPENDIX  B 

B.  -6 
CONTROLLING  ABUSE  AND  ILLEGAL  TRAFFIC  IN  NARCOTICS 

Illicit  drugs  have  contributed  substantially  to  the  crime  problem  in  our  states. 
Recent  studies  show  that  50  percent  of  all  prison  inmates  used  drugs  prior  to  the  offense 
for  which  they  were  arrested.  Illegal  profits  from  drug  trafficking  are  in  the  tens  of 
billions  of  dollars  annually.  States  cannot  effectively  control  crime  unless  the  traffic  in 
illegal  narcotics  is  controlled. 

The  illicit  drug  problem  goes  far  beyond  state  and  even  national  boundaries.  I*  is  an 
international  concern  which  can  be  controlled  only  if  addressed  in  an  international 
context.  The  Administration  should  consider  illegal  traffic  in  narcotics  as  a  crucial 
element  of  foreign  policy,  especially  when  negotiating  with  major  source  countries. 

Individuals  who  traffic  in  large  quantities  of  drugs  for  substantial  profit  merit 
treatment  in  the  criminal  justice  system  significantly  different  from  the  common  street 
user.  Court  appearance  by  dealers  who  make  astronomical  profits  can  be  assured  only  by 
setting  high  bail.  Fines  and  prison  terms  can  be  effective  deterrents  if  they  are  severe 
enough  to  counterbalance  extensive  profits.  Forfeiture  of  any  profit  realized  through 
drug  trafficking  must  be  a  clear  consequence  of  conviction.  The  Administration  and 
Congress  deserve  support  for  their  efforts  to  stiffen  provisions  in  the  U.S.  Criminal  Code 
which  apply  to  illegal  traffic  in  narcotics. 

The  amended  Statute  of  Posse  Comitatus  which  was  signed  into  law  by  the  President 
in  December  1981  also  deserves  support.  The  military  should  work  with  federal,  state  and 
local  officials  in  their  efforts  to  control  drug  smuggling  into  the  country  and  drug-related 
organized  crime. 

These  efforts  must  be  complemented  with  a  federal,  state  and  local  strategical 
comprehensive  approach  to  reduce  the  availability  of  illegal  drugs  and  the  adverse  effects 
of  drug  abuse  in  society.  This  approach  must  include  international  cooperation,  drug  law 
enforcement,  education  and  prevention,  detoxification  and  treatment,  and  research.  The 
following  points  should  be  considered  in  developing  comprehensive  sound  policy  to  combat 
drug  abuse  and  trafficking: 

•  Need  for  Increased  Educational  Effort:  There  must  be  consistent  exchange  of 
information  and  ideas  among  the  various  disciplines  that  can  have  an  impact 
on  consumer  demand.  The  ultimate  long  term  success  of  drug  control  efforts 
is  not  possible  without  a  marriage  of  these  disciplines,  supported  by  an 
educated  and  involved  public.  Therefore  each  state  should  consider  the 
establishment  of  a  Blue  Ribbon  Statewide  Drug  Education  Commission  involv- 
ing leaders  from  the  public  and  private  sector. 

•  Need  for  Intensified  Eradication  and  Interdiction:  Military/Naval  Assistance 
to  State/Local  Governments;  The  federal  government  has  exclusive  respon- 
sibility  for  coordinating  interdiction  of  drug  shipments  from  foreign  countries 
and  assisting  those  countries  in  the  eradication  of  drugs  at  the  source.  This 
should  be  a  top  priority  of  the  federal  government.  Also,  the  Administration  is 
urged  to  expand  the  role  of  the  military  forces  of  the  United  States  in  air  and 
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sea  interdiction  efforts.     This  role  should  include  all  regions  of  the  country, 
and  should  represent  a  more  significant  effort  than  presently  exists. 

•  Need  for  a  National  Reaction;  We  must  show  that  this  is  a  very  serious  effort 
to  combat  drug  abuse  and  trafficking  in  this  nation.  Over  the  past  decade, 
numerous  states  have  been  adversely  affected  by  the  growing  drug  problem. 
These  states  have  taken  independent  steps  to  combat  the  problem;  however, 
their  resource  limitations  and  geographic  restrictions  have  hindered  their 
effectiveness.  The  federal  government,  realizing  the  national  ramifications  of 
the  drug  problem,  has  conducted  several  significant  operations  which  have 
lessened  these  restrictions  and  limitations,  such  as  the  recent  Bush  Task  Force 
in  South  Florida  and  the  creation  of  12  regional  task  forces.  The  nation'*; 
governors  appreciate  this  effort  and  encourage  the  federal  government  to 
maintain  on  a  permanent  basis  the  federal  resources  associated  with  this 
effort. 

•  Need  for  a  Centralized  Information  and  Intelligence  Data  Base;  Law  enforce- 
ment agencies  involved  in  drug  control  have  historically  been  hampered  by 
lack  of  accessible  and  assessable  intelligence  information  relating  to  illegal 
trafficking.  A  centralized  systetn  to  receive,  analyze  and  disseminate 
information  among  state  and  local  law  enforcement  agencies  must  exist  if 
proactive,  non-duplicative  and  significant  targeting  efforts  are  to  occur.  Such 
a  system  must  interact  with  similar  systems  in  other  states  and  the  federal 
government. 

•  Need  for  Concerted  Street  Enforcement  Activity;  Local  law  enforcement 
agencies  must  provide  the  immediate  response  to  a  variety  of  community 
demands  in  crime  control.  It  is  difficult  for  those  agencies  to  dedicate  already 
strained  resources  to  provocative  drug  prevention  and  enforcement  problems. 
Governors  and  legislators  of  the  various  states  should  apply  maximum  support 
and  effort  toward  increasing  resources  (personnel  and  equipment)  of  local  law 
enforcement  agencies. 

•  Need  for  Standard  Legislat'on;  There  exists  a  great  deal  of  disparity  among 
the  states'  drug  laws.  There  is  evidence  that  smuggling  organizations  have 
taken  advantage  of  some  states'  deficiencies  in  legal  recourse  and  probabilities 
of  detection,  apprehension  and  prosecution.  Therefore,  each  state  should 
establish  a  legislative  committee  of  prosecutive,  enforcement,  judicial  and 
legislative  members  to  examine  and  develop  a  comprehensive  system  of  model 
and  uniform  laws  dealing  with  the  drug  problem.  Also,  a  National  Committee 
should  be  created,  reporting  to  the  National  Governors'  Association's 
Committee  on  Criminal  Justice  and  Public  Protection.  This  committee  will 
develop  a  comprehensive  system  of  model  and  uniform  laws  dealing  with  the 
drug  issue. 

•  Need  for  Greater  Prosecutorial  Commitment;  Heavy  court  dockets  and  broad 
responsibilities  minimize  prosecutors'  effectiveness  in  dedicating  resources  to 
the  prosecution  of  major  drug  smuggling  operations.  Alternative  approaches 
to  drug  prosecution  and  greater  levels  of  coordination  among  circuits  dealing 
with  multi-jurisdictional  organizations  are  needed.  Prosecutors  should  take 
steps  to  expedite  drug  enforcement  cases,  as  has  been  successfully  ac- 
complished in  cases  involving  career  criminals.  Additional  prosecutorial 
resources  are  needed  to  provide  for  dedication  to  prosecution  of  highly 
financed  and  well  defended  drug  organizations. 

•  Need  for  Coordination  of  Efforts  of  Local  Agencies;  There  is  generally  no 
mechanism  to  provide  for  local/state  agencies  to  pool  their  resources  and  work 
together  on  common  drug  targets.  Equipped  with  the  necessary  legislation, 
agencies  can  draft  contractual  agreements  to  effect  "jomt  force  operations'' 
or  "mutual  aid  pacts"  to  expand  resource  and  jurisdictional  abilities  to  attack 
drug  operatives.  States  should  consider  developing  the  necessary  legislation 
for  a  "mutual  aid  system,"  whereby  law  enforcement  agencies  can  contractual- 
ly join  together  and  pool  their  knowledge,  resources  and  skilJs  toward 
investigatively  attacking  drug  smuggling  networks. 

These  policies  are  to  be  included  as  a  part  of  the  report  entitled  The  Governor's 
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Project;     A  Program  to  Cooperate  with  the  Administration's  Efforts  to  Combat  Illegal 
Drug  Trafficking  and  Organized  Crime. 

The  National  Governors'  Association  also  wishes  to  commend  the  President  for  his 
initiatives  to  combat  abuse  and  illegal  drug  trafficking,  and  organized  crime.  Further- 
more, we  support  the  Presidential  initiatives  of: 

•  A   Cabinet  level  Committee  on  Organized  Crime,  chaired   by  the  Attorney 
General,  to  review  and  coordinate  all  federal  efforts  against  organized  crime; 

•  The  Attorney  General's  annual  report  to  the  American  people  on  progress  and 
needs  in  the  drug  fight; 

•  Additional    prison    and    jail    space    to    complement    the    need    caused    by   the 
creation  of  the  twelve  federal  task  forces;  and 

•  Emphasis  on  training  of  state  and  local  law  enforcement  personnel. 
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j  APPENDIX  C 

Strategies  for  Drug  Control  Efforts 


In  July  1982,  at  the  Annual  Meeting  of  the  Southern  Governors"  Association  in  Hilton 
Head,  South  Carolina,  the  southern  governors  agreed  that  international  drug 
trafficking  has  become  an  issue  of  major  regional  concern.  Governor  Lamar  .\lexander 
of  Tennessee  and  Governor  Bob  Graham  of  Florida  invited  govemors  and  state  law 
enforcement  officials  to  a  special  meeting  in  Nashville,  Tennessee  to  discuss 
strategies  for  handling  drug  trafficking  problems.  The  results  of  that  meeting,  held  in 
September  1982,  were  eight  policy  recommendations  for  states  to  enhance  drug 
control  efforts.  These  recommendations  subsequently  received  unanimous  concur- 
rence from  all  participating  states. 

On  October  14,  1982,  President  Reagan  announced  his  national  initiatives  to  combat 
dnjg  smuggling  and  organized  crime.  These  initiatives  are  consistent  with  the 
recommendations  developed  by  the  govemors  in  Nashville. 

An  ad  hoc  staff  group  of  the  National  Governors'  Association  (NGA)  met  in 
VC'ashington.  D.C  on  November  18,  1982,  to  define  the  role  of  the  Governors'  Project 
included  in  the  President's  initiatives.  The  group  also  agreed  to  work  with  staff  of 
Governor  Bob  Graham  of  Florida  to  prepare  an  implementation  strategy-  for  the  eight 
policv-  recommendations  approved  by  the  southern  states.  On  January'  13,  1983, 
Commissioner  Robert  Dempsey  of  the  Florida  Department  of  Law  Enforcement 
presented  an  implementation  strategy  to  the  ad  hoc  committee  for  their  review  and 
comment.  The  southern  govemors  wish  to  express  their  appreciation  to  the  members 
of  this  committee  for  their  willingness  to  work  on  this  endeavor. 

L'pon  adoption  of  the  implementation  strategy  by  the  NGA,  a  steering  committee 
should  be  appointed  immediately  to  oversee  and  ensure  implementation.  This 
steering  committee  should  submit  an  annual  report  to  the  NGA  on  progress  related  to 
these  initiatives. 

Both  the  President's  and  the  govemors'  recommendations  indicate  that  it  is 
imperative  that  implementation  of  drug  strategies  be  closely  coordinated  among  the 
states  and  at  the  federal  level. 


Executive  Summary 

The  foUcjwing  is  a  plan  for  implementmg  recommenda-  ^    Coocened  street  enforcement  activity,  urging 

uoos  for  drug  control  that  was  drafted  bv  an  ad  hoc  J    stronger  suppon  for  local  bw  enforcement  agencies 
group  torn  the  NGA  in  January  1983  The  following  eight  drug  control  personnel  and  equipment; 


iiems  were  identified  as  needed  for  bener  drug  control  in 
the  United  States: 


4 


6    Standard  legislation,  to  be  developed  in  each  suce 
and  through  a  natiorul  commiaee  formed  for  this 
purpose, 

7    Greater  prosecutorial  commitment,  with  the 
same  pnonrv-  given  to  drug  cases  as  to  other  priont>' 
luiiiiiciii  ui  uiuc  riuDoii  cuinmissions  in  cacn  siaie  areas;  and 

and  a  fedenJiv  sponsored  national  education  ,-_.  ,    _  , .       . 

program.  Q    Coonlinatlon  of  efforts  of  local  agencies  en 

^y    abling  agencies  to  pool  ir^formation  and  resources  for 
Intensified  eradication  and  Interdiction.  Le„  maximum  effort 

military/ naval  assistance  to  state  and  local 
governments,  focusing  on  the  destruaion  of  drugs 

at  their  source,  foreign  or  domestic,  and  onan  ^    ^  .    .  .  ,  .- 

increased  military  commitment  to  the  interdia.on  of       ^ach  recommendauon  is  accompanied  bv  specific  sugges- 
drugs  being  imported  bv  air  or  sea;  "«"  ^"'  *^'°"*  gONemors  might  take  or  suppon  TTiere 

is  also  a  comment  on  the  fiscal  impaa  of  each  recommen- 
National  reaction,  encouraging  the  conunuation  of       dation  and  wavs  in  which  this  might  be  minimized 
tfie  Bush  Task  Force  and  the  twelve  regional  task  ^  ^^^  „f  p„s,dential  initiatives  that  were  not  among  those 

^"^"^  developed  bv  the  NGA.  but  which  ne\erTheless  deserve 

Centralized  informatloo  and  Intelligence  data         gubernatorial  suppon.  is  included  at  (he  end  of  this 
base,  combining  and  coordinating  data  from  local.  document 

sute.  mulu  sate  and  federal  sources. 


260 


The  Governors'  Issues 


INeed  for  Increased 
Educational  Efforts 

The  problem  of  dpjg  abuse  in  our  society  is  related  to  so 
many  bctors  thaqp  caruiot  be  successfully  addressed  by 
any  single  discipline.  A  consistent  exchange  of  informa- 
tion and  ideas  among  the  various  disciplines  that  can 
affect  consumer  demarui  does  not  exist.  The  ultimate 
long-term  success  of  drug  control  efforts  is  not  possible 
without  a  marriage  of  these  disciplines,  supported  by  an 
educated  and  involved  public. 

Recommendation 

Each  state  should  consider  the  establishment  of  a  Blue 
Ribbon  Statewide  Drug  Education  G>minission  involving 
leaders  from  the  public  and  private  sectors.  This 
Commission  should  consist  of  high-level  representatives 
from  a  cross  seaion  of  disciplines  including  law 
enforcement,  prosecution,  judicial,  educational,  medical, 
legislative  and  citizen/parent/young  people  groups. 

Implementation  Strategy 

Q  Each  governor  should  consider  appointing  representa- 
tives from  a  cross  section  of  the  public  and  private 
sectors  to  a  Statewide  Drug  Education  Commission.  It 
is  imperative  that  the  membership  comprising  this 
Commission  be  commined  to  and  aggressive  toward 
accomplishing  the  goals  established  by  this  recom- 
mendation. The  Commission  should  direct  efforts 
toward: 

-  Private  Industry:  Providing  crime-specific  informa- 
tion, identifying  industry  prevention  programs  and 
fiinding  sources,  and  integrating  mutual  industry/ 
citizen.' enforcement  activities. 

-  Public  Awareness  and  Concern:  Coordinate  and 
organize  citizer«'  groups  and  programs^  develop 
citizens'  prevention  program  modgk;  de\'elop  media 
campaigns'  "technology  transfers";  and  integration 
with  civic  and  church  groups,  industry,  education 
and  enforcement.  The  Commission  should  consider 
the  'Texas  War  on  Drugs "  program,  which  has 
established  itself  as  a  model  in  this  area. 

-  Public  School  Education:  Assist  the  Department  of 
Education  in  developing  and  presenting  more 
relevant,  positive  and  proactive  curricula  in  law- 
related  education. 

-  Law  Enforcement.  Community  Organizations  arut 
Neighborhood  Coordination:  Provide  training  to  bw 
enforcement  personnel  in  order  to  promote  more 
effeaive  integration  of  enforcement  agencies  with 
community  educational  activities.  Existing  crime 
prevention  and  other  local  networks  should  be 
recognized  and  used. 

a  Governors  should  urge  that  a  national  effort,  ade- 
quately staffed,  be  undertaken  to  develop  program 
models  and  information  services  for  the  individual 


□  Governors  should  urge  that  the  federal  government 
develop  and  implement  a  national  education  program. 
In  this  regard,  the  President  has  recommended  that 
emphasis  be  placed  on  training  of  state  and  local  law 
enforcement  personnel.  Governors  should  be  encour 
aged  to  support  this  initiative. 

Fiscal  Impact 

The  fiscal  impaa  of  educational  efforts  can  be  minimized 
by  turning  to  the  private  sector  for  executive  resources, 
fund  raising  activities  and  creative  talent.  Membership  on 
the  Blue  Ribbon  Commissions  would  be  voluntary.  States 
could  also  save  rcsoures  by  promoting  drug  education 
through  existing  citizen  networks,  such  as  those  address- 
ing crime  prevention. 


2  Need  for  Intensified  Eradication 
and  Interdiction:  Military/Naval 
Assistance  to  State  and  Local 
Governments 

The  federal  government  has  exclusive  responsibilit>'  for 
coordinating  interdiction  of  drug  shipments  from  foreign 
countries  and  assisting  those  countries  in  the  eradication 
of  drugs  at  the  source.  As  a  result  of  intensive  lobbying, 
three  significant  developments  have  occurred  over  the 
past  year  that  have  had  a  positive  impact  on  eradication 
and  interdiction  efforts:  ( 1 )  relaxation  of  the  Posse 
Comitatus  doctrine,  allowing  the  miliury  to  provide 
assistance  to  civilian  law  enforcement  agencies;  (2)  the 
removal  of  the  Fttry  Amendment  to  the  Foreign 
Assistance  Act,  which  prohibited  foreign  govemments 
from  receiving  assisunce  from  the  U.S.  government  if 
herbicides  were  used  to  control  illicit  drugs,  and  (3)  the 
recent  efforts  made  by  the  national  administration  to 
suppon  eradication  efforts  in  foreign  countnes. 

Recommendation 

The  federal  government  should  adopt,  as  its  top  drug 
control  prionry,  the  eradication  of  illicit  drugs  in  source 
countries  and  the  interdiction  of  drugs  leaving  those 
countnes. 

The  United  States  should  continue  encouraging  foreign 
govemments  to  employ  eradication  methods,  including 
herbicidal  applications,  and  should  continue  to  absorb  or 
contribute  to  the  costs  of  some  of  the  more  critical 
programs  in  significant  source  countries  In  addition,  the 
militarv-  forces  of  the  United  States  should  be  called  upon 
to  make  a  ma/or  commitment  to  increa.se  their  level  of 
suppon  in  the  interdiction  effort. 
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Implemcntatloa  Stntegy 

D  GoMcmors  should  consider  adopcmg  a  resolution  to 
Gjngrtss  and  the  President  to  lu^e  the  federal 
government: 

-  to  keep  as  one  of  its  top  drug  control  pnonty 
programs  the  eradication  of  drugs  at  source  coun- 
tnes  and  to  continue  to  provide  adequate  funding  in 
subsequent  years 

-  to  de\«lop  improved  eradication  techniques. 

-  to  continue  to  conmbuie  to  the  cost  of  these 
control  efforts. 

-  to  continue  to  ericouiage  other  countries  to  utilize 
eradication  methods. 

□  Keeping  in  mind  the  tremendous  increase  of  domesti 
cally  grcA^-n  manjuana  and  clandesiine  manufiurture  of 
dangerous  drugs,  governors  should  support  eradication 
effbtrs  and  the  development  and  application  of 
inncAauve  measures  within  their  states  to  combat 
these  activities. 

a  Gcnemots  should  urge  the  nauonal  administration  to 
e>qnnd  the  role  of  the  military  forces  of  the  United 
States  in  air  and  sea  interdiaion  efforts  This  increased 
role  should  include  all  regions  of  the  country 

a  Governors  should  encouiage  their  sute  and  local  law 
enforcement  agencies  to  work  closely  with  and  seek 
assistatKe  from  the  military  forces  of  the  United  States 
and  develop  plans  with  military  forces  to  coordinate 
efforts  against  drug  trafficking. 

O  Governors  should  etKOuragc  their  respeaive  congres- 
sional delegations  to  provide  sufficient  funding  to  the 
militan,'  to  offset  the  costs  im-olved  in  panicipating  in 
civilian  drug  control  efforts. 

□  The  governors  should  consider  having  the  National 
Guard  and  all  other  approprute  resources  work  with 
state  and  local  law  eniforcement  agencies  in  drug 
interdiction  and  eradication  programs. 

RacaJ  Impact 

Sates  implementing  eiadication  efforts  will  experience 
costs  Cooperation  with  federal  eradication  efforts  is 
encouraged  to  minimize  those  expenditures.  Costs  may 
also  be  associated  with  National  Guard  activities  aimed  at 
assisting  state  drug  law  enforcement  These  costs  can  be 
minimized,  or  possibly  eliminated,  by  conduaing 
Natiorul  Guard  drug  enforcement  activities  in  conjunaion 
wnih  tegular  Guard  training  e.xercises. 


%J  Need  for  A  National  Reaction 

Over  the  past  detade.  numerous  sutes  liave  been  hun  bv 
the  growing  drug  problem.  These  states  have  taken 
independent  steps  tc  i  ombat  the  problem,  however,  their 
resource  limiutions  and  geographic  restrictions  have 
hindered  the  states'  effeaiveness  The  fiederal  govern 
ment.  realizing  the  national  ramifications  of  the  drug 
problem,  has  conducted  several  significant  operations  that 
have  lessened  these  restriaions  and  limitaiioas,  such  as 
the  recent  Bush  Task  Force  m  South  Flonda  and  the 
creation  of  twelve  regional  task  forces. 

Recoaunendatlon 

The  federal  government  should  be  encouraged  to 
maintain  on  a  permanent  basis  the  federal  resources 
associated  with  the  onginal  Bush  Task  Force  and  twelve 
new  task  forces 

Implementation  Strategy 

0  Each  governor  should  urge  his  her  respective  congres- 
sional delegation  to  maintain  and  continue  support  of 
the  onginal  Bush  Task  Force  and  the  twelve  new 
regional  drug  task  forces. 

D  The  governors  should  urge  that  top  White  House  and 
justice  officials  meet  twice  yearly  with  seleaed 
govemors  from  the  NGA  to  discuss  policy  issues  of 
mutual  interest  related  to  drug  trafficking 

a  Govemors  should  suppon  the  Presidential  Commis- 
sion on  Organized  Crime,  which  will  be  in  operation 
for  three  years.  Membership  of  this  commission 
should  include  a  representative  of  the  NGA. 

a  Govemors  should  request  the  Department  of  Justice  to 
include  state  representatives  having  policymaking  or 
operational  responsibilities  in  drug  enforcement  on 
the  internal  group  responsible  for  adminisienng  the 
regional  task  forces.  Further,  that  these  representatives 
have  appropriate  decisionmaking  status  in  the  group 
within  parameters  of  state  related  responsibilities. 
Further,  that  each  governor  should  appoint  a  state  drug 
enforcement  coordinator  to  meet  with  the  lead 
administrator  of  the  respeaive  task  force  on  a  specific 
periodic  basis. 

O  The  govemors  should  communicate  with  their  respec 

tive  state  and  local  law  enforcement  officials  to  aaivelv 

suppon  the  President's  initiative 
D  Govemors  should  consider  aaively  soliciting  public 

suppon  of  these  initiatives  through  speeches,  media 

and  other  public  information  resources 
O  Govemors  should,  through  their  respective  legisla 

tures.  ensure  that  adequate  resources  are  available  for 

states  to  coordinate  effeaiveh'  with  and  complement 

the  federal  task  force  efforts. 

Fiscal  Impact 

Each  state  must  analyze  its  investments  to  ensure  that  it  is 
taking  a  balanced  approach  to  drug  law  enforcement  .\ 
aate's  investment  prionties  should  reflect  the  seriousness 
of  the  drug  problem  in  tliat  sute 
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4  Need  for  A  Centralized  Informa- 
tion and  Intelligence  Data  Base 

Law  enforcemeni  agencies  involved  in  drug  control  have 
historically  been  hampered  by  lack  of  accessible  and 
assessable  intelligence  informauon  relating  to  illegal 
trafficking.  A  centralized  system  to  receive,  analyze  and 
disseminate  information  among  state  and  local  law 
enforcement  agencies  must  exist  if  proaaive,  non- 
duplicauve  and  significant  targeting  efTorrs  are  to  occur. 
Such  a  system  must  intetaa  with  similar  SN'stems  in  other 
sates  and  with  the  federal  government. 

Recommendation 

Each  state  must  establish  a  centralized  drug-related 
intelligence  system.  To  be  effective,  tlie  individual 
systems  must  ensure  input  from  and  response  to  local 
enforcement  agencies  and  should  interact  consistently 
with  appropriate  state  and  multi-state  systems  and  the 
Drug  Enforcement  Administration's  El  ftiso  Intelligence 
Center  (EPIC). 

Implementation  Strategy 

□  Governors  should  direct  their  primary  suie  drug 
enforcement  agency  to  begin  the  development  of  a 
sutewide  drug-related  intelligence  system,  with  analy- 
sis and  targeting  capabilities.  These  systems  should  be 
joined  with  the  other  appropriate  state,  multi-state  and 
fedeial  intelligence  systems. 

-  Sates  that  possess  such  systems  should  share 
concepts,  ideas  and  technologies  with  other  states. 

-  States  should  ensure  that  these  systems  provide  the 
iriformation  to  all  local  bw  enforcement  agencies 
within  their  respeaive  states. 

-  The  individual  states  should  ensure  that  their 
systems  are  linked  with  appropriate  systems  in  other 
states,  as  well  as  with  multi-state  and  federal 
intelligence  systems. 

a  Governors  should  recommend  that  their  appropriate 
law  enforcement  agencies  de\elop  a  mandatory  drug 
statistics  reporting  system  relev'ant  to  the  measurement 
of  the  drug  problem  and  the  impact  of  enforcement 
effons. 

Hscal  Impact 

Costs  associated  with  establishing  or  enhancing  state 
intelligence  systems  will  van-  from  state  to  state. 
Purchasing  a  new  computerized  system,  irKluding  both 
hardware  and  software,  is  an  expensive  process.  Where 
computer  systems  are  already  in  place,  such  as  in  those 
states  where  responsibility  for  collecting  UCR  data  is  at 
the  state  level,  costs  may  be  limited  to  de-zeloping 
necessary  software.  Some  personnel  enhancements  may 
also  be  necessary. 


5  Need  for  Concerted 
Street  Enforcement  Activity 

Local  law  enforcement  agencies  must  provide  the 
immediate  response  to  a  variety  of  community  demands 
for  crime  control.  It  is  difficult  for  those  agencies  to 
dedicate  already  strained  resources  to  proactive  drug 
prevention  and  enforcemeni  problems.  Howe\'er,  the  real 
direct  and  indirect  drug  related  crimes  must  be  dealt  with 
constantly  as  a  part  of  the  required  law  enforcement 
response  to  the  community  This  response  is  as 
adamantly  demanded  as  are  responses  to  violent  crime 
areas. 

Recommendation 

Governors  and  legislators  of  the  \-arioiis  states  should 
apply  maximum  suppon  and  effort  toward  increasing 
resources  (personnel  and  equipment)  of  local  law 
enforcement  agencies. 

Uuplementacion  Strategy 

□  Governors  should  consider  alternative  funding  options, 
such  as  private  sources  (foundatic.is,  etc.)  or  via 
legislati%-e  mechanisms  such  as  fine  and  forfeiture 
allocations  specifically  earmarked  for  drug  control 
enforcement  programs. 

D  Gov'emors  should  promote  adequate  federal  and  state 
suppon  of  local  law  enforcement  agencies.  Because 
the  drug  problem  is  one  of  national  scope,  federal 
resources  are  needed  to  suppon  critical  or  extraordi- 
nary state  and  local  enforcemeni  efforts  Governors 
should  also  stress  to  local  leaders  their  suppon  for  the 
allocation  of  needed  resources  to  conduct  drug 
enforcement  programs,  loint  operations  and  coopera- 
tive efforts. 

Fiscal  Impact 

State  government  statistical  systems  must  provide  gover- 
nors with  adequate  assessments  of  local  drug  trafficking 
problems.  Resource  suppon  will  \ary  from  state  to  state 
depending  upon  the  magnitude  of  the  problem,  i.e.. 
border  state,  source  state,  major  distribution  point,  etc 
Governors  should  assess  e.xjsting  investments  to  ensure 
they  are  addressing  the  problem  as  a  priont\'  matter.  In 
particuli-.  border  states  must  dedicate  a  portion  of 
available  new  resources  to  the  pnontv-  problems  of  drug 
trafficking  and  distribution. 
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O  Need  for  Standard  Legislation 

There  is  great  dispanrv-  among  the  sutes  drug  laws  There 
IS  evidence  that  smuggling  orgonizauons  have  taken 
advanuge  of  some  sates  deficiencies  in  legal  recourse 
and  probabilities  of  detecnon.  apprehension  and 
prosecuuon. 


RecoauDendadoii 

Each  state  should  establish  a  legislative  comminee  of 
prosecutive,  enforcement,  ludicial  and  legislative 
members  to  examine  and  develop  a  comprehensive 
svstem  of  model  and  uniform  laws  dealing  with  the  drug 
problem  The  sute  bar  issociations  and  law  schools 
should  be  included  in  this  effort  This  conuninee  can  be 
a  separate  entiry-.  or  a  pan  of  an  existing  sutewide  drug 
X'uvirv- 

Implementation  Strategy 

a  The  Governors  should  consider  the  establishment  of  a 
committee  opeiaung  within  their  rcspcaive  states  to 
examine  existing  legislation  and  determine  that  state's 
needs 

□  A  National  Comminee  should  be  created,  reporting  to 
the  NG\  GDmminec  on  Criminal  Justice  and  Public 
ProteCTion  This  committee  will  develop  a  comprehen- 
sive svstem  of  model  and  uniform  laws  dealing  with 
the  drug  issue  and  will  disseminate  the  model  drug 
legislauve  package  back  to  the  respeaive  states  for 
their  considerauon. 

n  The  Goviemors  should  sec  that  the  federal  government 
assign  appropriate  representauves  to  this  National 
Comminee  to  promote  uruformitv'  of  state  and  fedeial 
laws  and  serve  as  a  mechanism  to  transmit  states 
cofKems  to  the  federal  legislative  process 

Q  The  Nauonal  Comminee  should  consider  at  least  the 
following  Items  for  the  model  legislative  package: 

-  Racketeer  Influenced  and  Corrupt  Organizations  Act 
(RICO)  providing  for  the  prosecution  of  entire 
cnminal  organi2ations  and  civil  forfeiture  of  real  and 
personal  propertv'  used  in  the  course  of,  or  acquired 
with  the  proceeds  of.  their  criminal  activities. 

-  Drug  Trafficking  Lou's  providing  appropriate  sen- 
tences for  drug  violators  and  a  graduating  scale  of 
penalties  commensurate  with  the  seriousness  of  the 
viobtion.  and  permming  considerauon  of  foreign 
felony  drug  convictions  in  sentencing  drug  law 
violators 

-  Vtretaps:  providing  for  court-authorized  intercep- 
tion of  telephonic  communications  between  drug 
bw  V  lobtors. 


-  Mutual  Aid:  providing  for  definitions  of  interjurlsdic- 
uonal  authoniies.  liabilities,  agreements  and  re 
source  exchanges  within  and  among  the  vanous 
states. 

-  Mandatory  Reporting  of  Currency  Transactions 
requiring  financial  institutions'  reporting  of  certain 
transaaions  to  the  states  The  statute  of  limitations 
must  provide  sufficient  time  to  allow  full  use  of 
complex  law  enforcement  techniques  before  arrest 

-  Conspiracy  Prmtsions  providing  for  charging  those 
who  direct  or  participate  in  drug  smuggling  ventures 
to  be  sentenced  as  principals 

-  Mandatory  Reporting  of  Drug  Statistics  to  a  central 
entity  both  within  the  states  and  at  the  federal  level 
to  reduce  duplicate  reporting  and  to  establish  a 
valid  data  base  for  problem  assessment  and  resource 
allocation 

-  Contraband  and  Asset  Forfeiture  Reform  with 
application  of  fines  and  forfeitures  being  applied 
directly  to  law  enforcement  programs,  i  e.,  through 
trust  funds. 

-  State  Department  of  Reienue  Files  Access:  providing 
for  access,  vvith  appropriate  safeguards,  by  bw 
enforcement  agencies. 

-  Vitness  and  Victim  Protection:  providing  authority 
and  funding  required  and  making  it  an  offense  with 
significant  punishment  to  annoy  or  iniure  a  witness 
or  viaim  involved  in  the  criminal  lu-stice  process. 

-  Bail  Reform:  to  more  certainly  immobilize  drug 
traffickers  with  less  jvxlicial  discretion,  i.e.,  where 
smugglers  are  known  to  travel  internationally  or 
where  violence  is  predictable. 

D  Governors  should  urge  tfut  the  Congress  remove 
restnaions.  with  appropriate  safeguards,  that  prevt;nt 
the  Internal  Revenue  Service  from  sharing  intelligence 
regarding  criminal  activities  with  state  and  local 
authorities. 

D  The  President  has  asked  the  Congress  to  continue  its 
efforts  to  seek  passage  of  essential  cnminal  law 
reforms  The  specific  bws  mentioned  were  bail  reform, 
forfeiture  of  assets,  sentencing  reform  and  amendments 
to  the  exclusionary  rule  The  governors  should 
consider  supporting  the  Presidents  initiative  in  seeking 
passage  of  these  essential  reforms  and  ensure  that 
these  issues  are  coordinated  with  similar  state  legisb 
tion  reform  efTotts. 

Fiscal  Impact 

There  are  minimal  state  costs  associated  with  this  activitv. 
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7  Need  for  Greater 
Prosecutorial  Coaunitment 

Prosecutors  are  hindered  by  heavy  court  dockets  and 
broad  responsibilities  that  make  it  difficult  for  them  to 
dedicate  resources  to  the  prosecution  of  major  drug 
smuggling  operations.  Alternative  approaches  to  drug 
prosecution  and  better  coordination  among  circuits 
dealing  with  multi  jurisdictiorul  organizations  are  needed. 
Prosecutors  should  take  steps  to  expedite  drug  enforce 
ment  cases,  as  has  been  done  successfully  in  cases 
involving  career  criminals.  Additional  resources  are 
needed  for  prosecution  of  highly  financed  and  well- 
defended  drug  organizations. 

Recoaunendatlons 

Governors  of  the  various  states  are  urged  'o  eiKOurage 
prosecutors  to  include  drug  cases  as  a  pan  of  their 
lurisdiction's  priority  prosecution/career  criminal 
programs. 

Governors  should  develop  programs  that  will  anraa  and 
retain  competent  prosecuting  anomeys. 

Implementation  Strategy 

D  Governors  should  seek  strong  commitments  from  their 
respective  legislatures  to  ensure  that  prosecutive 
offices  are  given  the  necessary  support  to  recruit  and 
retain  qualified  prosecutors  for  specific  assignment  to 
drug  cases. 

D  Governors  should  urge  that  state  prosecutive  officials 
coordinate  with  federal  task  forces  and  U.S.  Attomeys 
to  minimize  duplicative  efforts  and  maximize  the 
impact  of  prosecutive  efforts.  This  effort  should 
include  the  newly  established  Law  Enforcement 
Coordinating  Comminees  (LEGO  and  other  recog- 
nized processes  created  to  prc-ide  muiiial  federal, 
state  and  local  assistance. 

□  Governors  should  encourage  state  and  local  prosecu- 
tors to  assume  leadership  in  the  development  and 
coordination  of  priority  drug  investigative  efforts  and 
priority  prosecution  strategies,  and  urge  implementa- 
tion of  special  judicial  processes  that  guarantee  fair 
and  speedy  adjudication  of  major  drug  cases. 

Fiscal  Impact 

Direa  state  jurisdiction  over  prosecution  responsibilities 
vary  from  state  to  state  Where  career  criminal  programs 
have  been  implemented  throughout  the  state,  major  drug 
cases  should  be  handled  on  the  same  expedited  basis  as 
a  way  of  establishing  pnonties  and  minimizing  expendi- 
tures associated  with  prosecution.  This  effon  should 
include  development  and  implementation  of  procedures 
for  handling  prosecution  of  both  career  cnminal  and 
maior  drug  trafficking  cases  on  a  priority  basis.  Where 
prosecution  is  a  shared  responsibilitv'  of  the  state  and 
local  governments,  all  levels  should  work  together  to 
expedite  the  prosecution  of  career  criminals  and  drug 
trajficking  cases  Most  costs  associated  with  a  new 
emphasis  on  the  prosecution  of  drug  cases  will  be  for 
personnel. 


8  Need  for  Coordination  of 
Efforts  of  Local  Agencies 

There  is  generally  no  mechanism  to  provide  for 
local/State  agencies  to  pool  their  resources  and  work 
together  on  common  drug  targets.  Equipped  with  the 
necessary  legislation,  agencies  can  draft  contractual 
agreements  to  effect  "joint  force  operations"  or  "mutual 
aid  pacts '  to  expand  resource  and  jurisdictional  abilities 
to  attack  drug  operatives. 

Recommendation 

The  varioiis  states  should  consider  development  of 
necessary  legislation  to  develop  a  'mutual  aid  system ', 
whereby  law  enforcement  agencies  can  contraaually  join 
together  and  pool  their  knowledge,  resources  and  skills 
toward  investigatively  attacking  drug  smuggling  networks. 

Implementation  Strategy 

O  The  Governors  should  coasider,  as  referenced  in  the 
legislauve  reform  section,  the  development  of  'mutual 
aid  "  legislation  to  ensure  that  the  law  enforcement 
agencies  within  and  among  the  various  states  can 
contraaually  join  together  to  effect  joint  force 
opeiations 

O  The  Governors  should  ensure  that  the  lead  state  law 
enforcement  agency  coordinates  with  local  law 
enforcement  agencies  so  that  their  operational  con 
cems  and  initiatives  are  effectively  coordinated  with 
federal  task  force  efforts. 

Fiscal  Impact 

Development  of  "mutual  aid"  systems  will  require  a 
dedication  of  time  by  existing  personnel  and  minimal 
suppon  resoLirces. 

Additional  Presidential  Initiatives 

In  addition  to  the  recommendations  made  by  the 
President  that  have  been  included  in  the  previous 
discussions,  the  following  presidential  initiatives  are  also 
worthy  of  strong  support  by  the  NGA 

O  The  President  has  called  for  a  Cabinet  level  Commmee 
on  Organized  Cnme,  chaired  by  the  .-Mtomey  General, 
to  review  and  coordinate  all  federal  efforts  against 
organized  cnme 

n  The  President  has  requested  thai  the  Anomey  General 
prepare  an  annual  report  to  the  Amencan  people  to 
report  on  progress  and  needs  in  the  drug  fight. 

D  The  President  has  requested  that  additiorul  pnson  and 
pil  space  be  provided  to  meet  the  need  caused  by  the 
creation  of  the  rwelve  task  forces. 

a  The  President  recommends  that  emphasis  be  placed 
on  training  of  state  and  local  law  enforcement 
personnel 
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APPENDIX  D 


FOR  IMMEDIATE  RELEASE  AG 

TUESDAY,  MARCH  1,  1983  202-633-2007 

Attorney  General  William  French  Smith  today  issued  the 
following  statement 5 

The  National  Governors'  Association  deserves  the  hearty  thanks 
of  the  American  public  for  the  far-reaching  policy  positions 
unanimously  adopted  in  its  plenary  session  today  in  support  of  the 
Reagan  Administration's  new  initiatives  to  combat  drug  trafficking 
and  organized  crime. 

Together,  the  positions  form  an  overall  program  that  recognizes 
the  partnership  approach  necessary  to  make  major  inroads  against 
crime  —  especially  drug  trafficking  and  the  enormous  aunount  of 
violent  crime  it  causes. 

This  partnership  of  the  states  and  the  Federal  government  is  an 
integral  element  of  the  program  announced  by  President  Reagan  last 
fall  to  take  unprecedented  steps  against  organized  drug  trafficking. 

Now  that  the  Governors'  Association  has  responded  in  kind,  we 
have  an  opportunity  of  historic  dimensions  in  the  struggle  agai.ist 
crime  and  lawlessness. 

On  Sunday,  I  participated  in  the  discussions  of  the  Associa- 
tion's Committee  on  Criminal  Justice  and  Public  Protection,  citing 
the  key  portions  of  the  President's  new  initiative  —  including  Drug 
Task  Forces,  a  Presidential  commission  on  organized  crime,  expanded 
training  at  a  Federal  facility  for  state  and  local  enforcement 
personnel,  and  major  criminal  law  reforms. 

I  also  discussed  in  detail  the  Governors  Project  —  which  is  at 
the  heart  of  the  President's  efforts  to  develop  new  levels  of 
cooperations  with  the  governors  and  the  states. 

The  Governors  Project  provides  a  forum  for  the  Governors  to 
give  us  their  ideas  and  concerns. 

It  will  help  to  coordinate  the  efforts  by  Federal  law  enforce- 
ment agencies  with  their  state  and  local  counterparts. 

25-694  0-84-18 
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And  it  is  now  operational.  Already,  meetings  have  been  held, 
more  meetings  are  scheduled,  and  a  steady  flow  of  information 

between  the  Federal  government  and  the  Governors  has  begun  

including  the  first  copy  of  a  weekly  organized  crime  report  from  the 
Justice  Department  to  the  Governors  that  was  distributed  on  Sunday. 

The  Governors  Project  has  been  set  up  at  the  highest  levels  in 
the  Justice  Department  —  headed  by  Assistant  Attorney  General 
Jonathan  Rose,  with  Edward  McNally  as  project  director.   Their  job, 
the  job  of  the  entire  Department,  is  to  serve  the  Governors.   It  is 
an  exercise  in  efficiency,  not  bureaucracy. 

All  of  us  in  Federal  law  enforcement  are  delighted  at  the  steps 
now  taken  by  the  Governors'  Association.   We  are  particularly 
pleased  at  the  Association's  own  Governors  Project,  developed  to 
parallel  the  Federal  initiative. 

The  Governors  have  pledged  to  cooperate  with  the  Administra- 
tion's drug  trafficking  and  organized  crime  program  and  have 
commended  the  President's  creation  of  it. 

We  applaud  the  specific  steps  taken  by  the  Governors  — 
including  proposals  to  develop  uniform  state  drug  laws,  greater 
street-level  enforcement,  greater  commitment  for  prosecution 
agencies,  and  more  coordination  among  local  and  state  agencies.   The 
Governors'  commendation  of  the  Administration's  efforts  to 
strengthen  the  U.S.  Criminal  Code  is  especially  critical  and  we  will 
call  on  their  support  for  our  renewed  Federal  reform  efforts  in  the 
current  Congress. 

The  President  and  his  Administration  are  fully  committed  to 
winning  this  war  on  drugs  and  organized  crime. 

During  our  discussions  on  Sunday,  1  was  impressed  with  the 
depth  of  the  commitment  by  the  governors  who  aired  their  views  — 
particularly  Charles  Robb  of  Virginia,  the  Criminal  Justice 
Committee  chairman;  and  Robert  Graham  of  Florida,  Lamar  Alexander  of 
Tennessee,  and  Richard  Thornburg  of  Pennsylvania. 

By  working  together,  we  can  make  a  difference  —  at  the 
Federal,  state  and  local  levels.   And  that  can  mean  significant 
improvements  in  the  level  of  safety  for  all  of  the  American  people. 
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Responses  of  Governor  Robb  to  Questions  of  Senator  Laxalt 
discuss  the  use  of  private  enterprise  dm  prisons. 

Several  state  prison  systems  are  involved  in  some  type  o£  prison  industry. 
The  sizes  and  types  of  industry  differ.   The  organizational  structure  and  training 
procedures  also  vary  according  to  the  industry.  Some  states  are  entering  into 
agreements  with  certain  industry  whereby  the  industry  provides  training  and 
equipment  to  the  inmates,  and  the  state  is  responsible  for  management  and  inmate 
supervision.   A  good  example  is  the  Stillwater  prison  in  Minnesota,  where  prison 
industries  are  supported  by  the  Control  Data  Corporation.   These  industry  programs 
are  operating  within  prison  walls. 

There  are  other  prison  industry  programs  where  inmates  cire  released  to  work 
outside  in  industry.   The  prison  administration  continues  to  supervise  inmates. 
These  programs  usually  allow  inmates  to  leave  the  prison  walls  for  work  during  the 
day,  and  return  for  supervision  at  night  and  all  non-working  time.  Of  course,  the 
classification  of  these  inmates  is  very  low,  so  they  are  not  a  threat  to  the 
community.   A  good  example  of  a  program  operating  on  this  scale  is  in  the  state  of 
Kansas. 

Another  use  of  private  enterprise  is  through  contractual  services.  Some 
state  prison  systems  operate  food  services  and  medical  services  on  a  contractual 
basis.   Service  providers  sometime  use  inmate  help,  but  they  are  paid  wages 
comparable  to  those  paid  outside  of  the  prison  walls.   Pennsylvania  uses  private 
contractors  to  provide  food  service  in  some  of  their  penal  institutions. 

There  have  been  discussions  in  some  states  about  leasing  private  property  for 
use  as  prison  facilities,  but  1  am  not  aware  of  any  major  initiatives  in  this  area. 
However,  it's  worth  exploring  and  has  potential  for  saving  resources,  esjjecially  on 
cost  of  property  and  some  building  and  equipment. 


2.        SHOULD  SENTENCING  COMMISSIONS  BE  UNDER  THE  ADMINISTRATION  OF 
THE  JUDICIARY  OR  EXECUTIVE  BRANCH  OF  GOVERNMENT? 

The  structure  of  a  sentencing  commission  will  more  than  likely  be 
determined  by  the  state  legislature  and  become  a  function  of  state  law.   In  some 
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states,  Minnesota  for  example,  the  state  law  not  only  defines  sentences,  but  also 
determines  the  capacity  of  the  state  penal  institution.   In  this  circumstance,  the 
sentencing  commission  can  operate  knowing  that  bed  space  is  available  for  a 
particular  sentenced  felon. 

Commissions  operating  under  the  judiciary  usually  attempt  to  structure 
sentences  within  the  confinements  of  present  state  law  so  that  there  is  more 
uniformity  in  the  administration  of  sentences,  and  some  rationale  for  deviations. 
This  is  accomplished  through  regular  meetings  of  the  Commission.    Maryland's 
Sentencing  Commission  is  administered  by  the  judiciary. 

Governors  have  generally  been  involved  by  appointing  task  forces,  as  I  have 
done  in  Virginia,  to  examine  the  overall  sentencing  policy  in  the  state  and  make 
recommendations  for  change.   These  task  forces  should  be  balanced  with  judicial, 
and  legislative  representation,  as  well  as  the  private  sector  and  citizen 
representation  —providing  a  broad  base  for  promoting  the  recommended  changes  of 
the  task  force. 


3.       SHOULD  FEDERAL  COURTS  BE  ALLOWED  TO  REVIEW  STATE  COURT 
DECISIONS  REGARDING  HABEAS  CORPUS  PROCEEDINGS? 

The  Writ  of  Habeas  Corpus  should  not  be  denied  to  anyone,  and  any  attempt 
to  do  so  would  probably  be  unconstitutional. 

However,  title  28  of  the  United  States  Code  could  be  amended  to 
accommodate  some  of  the  habeas  corpus  concerns.   The  Criminal  Justice  Report  of 
the  National  Association  of  Attorneys  General  recently  pointed  out  several  sections 
of  title  28  that  could  be  amended  to  accommodate  these  concerns.   The  first 
proposal  would  be  to  amend  28  U.S.C.  section  224*  to  prevent  litigation  of  issues  in 
federal  court  if  not  properly  raised  in  state  court  proceedings.   This  would  codify 
the  Supreme  Court's  decision  in  Wainwright  v.  Sykes,  433  U.S.  72  (1977),  which 
barred  the  litigation  of  issues  not  properly  raised  in  state  court  unless  "cause  and 
prejudice"  is  shown  for  failing  to  comply  with  state  court  procedures.   Requiring 
that  issues  must  be  raised  in  the  state  court  system,  absent  special  circumstances, 
is  the  only  fair  and  sensible  approach  to  the  administration  of  the  criminal  justice 
system. 

Another  proposal  would  amend  title  28  U.S.C.  to  create  a  reasonable 
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limitation  of  time  within  which  to  bring  a  habeas  corpus  petition.   This  amendment 
is  essential  in  order  to  bring  finality  to  judgments  of  state  courts.   Frequently, 
prisoners  wait  many  years  before  bringing  a  habeas  corpus  action  seeking  to  set 
aside  the  judgment  and  sentence.  In  such  instances,  witnesses  have  died,  or  other 
unusual  circumstances  render  the  state  incapable  of  refuting  the  prisoner's 
testimony  and  as  a  consequence,  he/she  prevails. 

Finally,  title  28  U.S.C.  could  be  amended  to  prevent  federal  courts  from 
holding  evidentiary  hearings  if  the  state  courts  have  fully  and  fairly  determined  the 
evidentiary  issue.  This  proposal  would  help  eliminate  duplicative  hearings- 


<».        WHAT  IS  THE  DIFFERENCE  AND  RATIONAL  BEHIND  "GUILTY  BUT  MENTALLY 
DLL,"  AND  -GUILTY  BY  REASON  OF  INSANITY  WITH  AUTOMATIC 
COMMTTMENT?" 

Under  the  verdict  of  "guilty  but  mentally  ill,"  a  jury  holds  a  person 
responsible  for  his  actions  under  the  law,  yet  recognizes  that  the  individual  is 
mentally  ill.   The  individual  is  sentenced  under  criminal  law  for  his  action.   Once 
the  individual  is  incarcerated,  an  evaluation  is  performed  at  corrections  intake 
center  to  determine  mental  status.   If  the  person  is  found  in  need  of  treatment,  he 
is  sent  to  the  mental  hospital  for  such  time  as  needed  for  treatment  during  the 
process  of  serving  time  for  the  offense  he  committed.   If  during  the  sentence  the 
individual  is  found  to  be  mentally  sound  again,  he  is  transferred  to  the  department 
of  corrections  to  serve  out  the  sentence. 

Once  the  individual  has  completed  his  sentence,  he  is  released  under  the 
same  provisions  as  other  parolees.   However,  if  there  is  reason  to  believe  that  the 
individual  continues  to  suffer  from  a  mental  illness,  then  the  state  can  enter  civil 
proceedings  to  have  the  individual  committed  or  continued  in  the  state  mental 
institution. 

"Guilty  by  reason  of  insanity  with  automatic  commitment"  would  allow  an 
individual  to  be  committed  to  a  mental  institution  indefinitely  for  a  particular 
offense.   The  individual  becomes  a  ward  of  the  state  mental  hospital  for 
observation  and  treatment  in  accordance  with  hospital  procedures. 

Some  legal  scholars  argue  that  the  verdict  of  "guilty  by  reason  of  insanity 


with  automatic  commitment"  could  violate  the  civil  liberties  of  the  committed 
individual.    For  example,  an  individual  found  "guilty  by  reason  of  insanity"  could  be 
committed  for  an  indeterminate  number  of  years,  whereas  the  normal  sentence 
would  be  limited  by  criminal  law. 

Under  "guilty  but  mentally  ill,"  the  individual  would  serve  a  specified 
sentence  either  in  the  mental  hospital  or  prison,  or  both. 
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Senator  Laxalt.  Our  next  witness  will  be  Attorney  General  Zim- 
merman of  Pennsylvania  on  behalf  of  the  National  Association  of 
Attorneys  General. 

General,  we  are  delighted  to  have  you  with  us  and  pleased  to 
hear  your  testimony. 

STATEMENT  OF  HON.  LeROY  S.  ZIMMERMAN,  ATTORNEY  GENER- 
AL, COMMONWEALTH  OF  PENNSYLVANIA,  ON  BEHALF  OF  NA- 
TIONAL ASSOCIATION  OF  ATTORNEYS  GENERAL,  ACCOMPA- 
NIED BY  MRS.  McINTYRE,  DEPUTY  ATTORNEY  GENERAL,  COM- 
MONWEALTH OF  PENNSYLVANIA 

Mr.  Zimmerman.  Mr.  Chairman,  thank  you. 

It  is  my  pleasure  to  appear  before  the  subcommittee  on  behalf  of 
the  National  Association  of  Attorneys  General  and  testify  in  con- 
nection with  and  in  support  of  the  Comprehensive  Crime  Control 
Act  of  1983,  S.  829. 

I  appear  on  behalf  of  my  colleagues,  on  behalf  of  the  National 
Association  of  Attorneys  General  and  in  support  of  a  number  of  the 
specific  aspects  of  this  particular  package.  My  testimony  reflects  a 
background  of  20  years  as  a  district  attorney  in  Pennsylvania  and  2 
years  as  Pennsylvania's  first  elected  attorney  general  and  statuto- 
rily defined  chief  law  enforcement  officer. 

I  share  your  concerns  and  the  concerns  of  this  subcommittee 
about  this  particular  legislation.  I  know  my  colleagues  do  that  as 
well. 

I  would  like  to  incorporate,  at  this  point,  for  the  record  my  writ- 
ten statement  so  that  I  can,  in  order  to  cut  down  on  the  time,  sum- 
marize it  and  make  specific  comments  in  certain  areas  and  certain- 
ly be  available  to  answer  any  questions,  Mr.  Chairman. 

Senator  Laxalt.  Surely.  Our  staff  has  had  an  opportunity  to  ex- 
amine the  full  statement.  I  have  seen  most  of  the  summary.  It  is 
extraordinarily  well  done.  I  appreciate  it. 

Mr.  Zimmerman.  Thank  you. 

With  your  permission  I  would  also  like  to  incorporate  the  testi- 
mony of  my  colleague,  the  attorney  general  from  Florida,  Jim 
Smith,  who  testified  last  year  on  the  urgency  of  the  need  for 
habeas  corpus  reform.  He  did  a  very  scholarly  analysis  that  I  think 
is  still  on  the  record  and  I  would  like  to  incorporate  it  here  with 
your  permission,  as  well  as  the  resolutions  of  the  National  Associ- 
ation of  Attorneys  General  in  this  area. 

Senator  Laxalt.  It  will  be  deemed  incorporated. 

Mr.  Zimmerman.  Thank  you,  Mr.  Chairman. 

The  legislation  proposed  deals  with  the  specifics  and  the  critical 
areas  that  concern  all  of  us  in  law  enforcement  across  this  Nation. 
The  problem  that  we  have  working  in  the  States  and  the  local  gov- 
ernments is  dealing  with  these  things  on  a  day-to-day  basis  and 
dealing  with  what  has  developed,  and  what  I  characterize  as  a 
crisis  of  confidence  in  the  criminal  justice  system  of  our  country. 
We  hear  that  recent  statistics  establish  the  fact  that  there  has 
been  a  decline  in  the  crime  rate,  major  crime  areas  in  this  country, 
and  certainly  I  cannot  quarrel  with  those  statistics.  However,  my 
concern  is  that  we  have  developed  over  a  period  of  time  what  I 
characterize  as  an  acquiescence  quotient  in  the  people  of  America 
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in  connection  with  crime.  Americans  have  developed  a  tolerance 
for  crime,  across  the  board  and  almost  now  a  willingness  to  accept 
a  certain  percentage  of  crime  in  our  economic  centers,  on  the 
streets  of  our  Nation,  and  in  other  places  as  well.  I  perceive  that  as 
a  very  dangerous  problem  that  confronts  us  in  this  country  today. 
That  is  why  I  urge  that  this  particular  S.  829  be  expedited  because 
it  deals  with  areas  that  have,  in  my  judgment,  created  this  acquies- 
ence  quotient  on  the  part  of  the  people  in  this  country. 

Senator  Laxalt.  Is  much  of  that  tolerance.  General,  due  to  the 
fact  that  we  in  law  enforcement  on  every  area  simply  are  not  doing 
our  job?  Is  that  part  of  the  problem? 

Mr.  Zimmerman.  I  think  that  is  a  part  of  the  problem,  Mr.  Chair- 
man. I  think  that  we  went  in  this  country  from  a  syndrome  of  "I 
won't  or  don't  want  to  be  involved"  to,  unfortunately,  my  acquies- 
cence quotient,  "Why  get  involved  because  really  there  is  nothing 
they  can  do  about  it?"  They  being  all  of  us  in  the  Congress,  in  the 
States  and  in  law  enforcement  as  well. 

Bail  reform  provided  for  in  this  package  is  an  extremely  impor- 
tant aspect  of  it  because  it  would  provide  that  judges  can  now  con- 
sider the  dangerousness  of  the  criminal  in  considering  bail  and  the 
amount  of  bail  rather  than  the  traditional  test  of  whether  or  not 
this  person  is  going  to  show  up  at  trial.  And  that  has  been,  I  think, 
one  of  the  major  areas  of  concern  on  the  part  of  the  everyday 
person.  They  go  to  court,  they  come  home  from  court.  There  has 
been  a  conviction  and  they  see  the  culprit,  the  defendent,  in  the 
same  supermarket  that  they  are  in  after  a  conviction  because  he  is 
out  on  bail,  or  after  an  arrest  because  he  is  out  on  bail.  I  think  bail 
reform  is — and  I  comment  on  it  first  because  of  my  concern  in  that 
particular  area.  I  think  the  Crime  Control  Act  would  make  crime 
control  a  reality  rather  than  just  another  theory  that  we  deal  with 
day  to  day  and  that  the  people  of  this  Nation  feel  that  we  are  deal- 
ing with  in  a  theoretical  sense.  It  brings  it  down,  to  a  common  de- 
nominator that  I  think  people  understand  in  this  particular  legisla- 
tion. 

The  National  Association  of  Attorneys  General  supports  a 
change  in  the  exclusionary  rule.  Evidence  that  is  gathered  in  good 
faith  should  be  allowed,  especially  if  it  was  obtained  within  the 
scope  of  a  lawful  warrant  issued  by  an  independent  detached  mag- 
istrate. Because  we  have  seen  time  and  time  again  that  these  kinds 
of  releases,  these  kinds  of  discharges,  these  kinds  of  exclusions  of 
important  evidence,  continue  to  erode  the  confidence  of  people  in 
our  system  of  justice. 

Senator  Laxalt.  Have  you  had  a  lot  of  problems  in  Pennsylva- 
nia, as  most  States  have  had,  with  respect  to  the  exclusionary  rule? 

Mr.  Zimmerman.  Certainly,  Mr.  Chairman.  I  could  sit  here  after 
20  years  as  prosecutor  and  2  years  as  attorney  general  and  give 
you  story  after  story,  and  I  would  be  happy  to  provide  some  of  that 
and  augment  the  record  for  the  information. 

Senator  Laxalt.  I  think  it  might  be  helpful  to  put  some  flesh 
and  blood  on  the  bones  of  this  exclusionary  rule.  I  think  it  helps 
the  members  of  my  subcommittee  who  have  had  experience  with 
prosecution  and  who  think  that  maybe  we  are  overstressing  the  im- 
pK)rtance  of  change  because  the  rule  affects  only  exceptional  situa- 
tions. And  we  are  really  playing  with  horror  stories.  I  happen  to 
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believe  that  it  has  become  almost  a  pattern  in  some  of  these  areas, 
and  if  people  like  you  in  the  field  can  point  out  specific  instances  of 
the  effects  of  the  exclusionary  rule — the  present  application  of  it — 
it  would  be  very  helpful. 

Mr.  Zimmerman.  We  will  be  happy  to  provide  some  of  that. 

Mrs.  Mclntyre,  my  colleague,  the  deputy  attorney  general,  has 
been  with  me  in  the  district  attorney's  office  for  many  years.  Again 
we  have  faced  this  problem  and  we  will  be  happy  to  supply  some 
additional  information  to  the  subcommittee. 

[Subsequent  to  the  hearing,  Mr.  Zimmerman  supplied  the  follow- 
ing information:] 

Impact  of  Exclusionary  Rule  on  Criminal  Cases 

Case  1015-82. — On  February  16,  1982,  Pennsylvania  narcotics  agents  and  local 
police  officers  served  an  arrest  warrant  in  Bristol  Township,  Bucks  County,  Pennsyl- 
vania. The  agents  arrested  the  target  individual  and  then  proceeded  to  conduct  a 
search  of  the  arrested  individual's  person  pursuant  to  lawful  arrest.  Inside  the  ar- 
rested person's  right  front  pants  pocket  was  a  small  plastic  bag  containing  a  white 
powder  suspected  to  be  methamphetamine.  There  were  also  in  plain  view  additional 
controlled  substances  and  several  deadly  weapons  displayed  on  the  walls.  Present  at 
the  time  of  the  execution  of  the  arrest  warrant  were  two  apparent  motorcycle  gang 
members.  The  agents  immediately  field-tested  the  white  powder  found  on  the  arrest- 
ed individual  which  indicated  positive  for  methamphetamine.  Based  upon  the  drugs 
seized  from  the  individual's  person  and  the  positive  field  test  as  well  as  the  other 
controlled  substances  in  plain  view,  the  agents  secured  the  area,  returned  to  a  dis- 
trict justice's  office,  and  received  a  search  warrant  for  the  residence  of  the  arrested 
individual.  Seized  pursuant  to  this  search  warrant  was  an  additional  ounce  of  meth- 
amphetamine and  some  marihuana.  On  September  11,  1982,  a  suppression  hearing 
was  held  in  Bucks  County  criminal  court  relative  to  the  execution  of  the  search 
warrant  referenced  above.  The  reason  given  by  the  judge  for  the  suppression  of  the 
evidence  was  that  even  though  a  field  test  was  performed  with  positive  results  on 
the  methamphetamine  found  on  the  arrested  individual's  person,  not  enough  was 
left  for  the  Bucks  County  crime  lab  to  positively  identify  the  remaining  amount  as 
methamphetamine.  The  judge  held  that  the  fact  that  one  ounce  of  methampheta- 
mine was  found  in  the  residence  following  execution  of  the  search  warrant  had  no 
bearing  upon  the  charge  for  possession. 

Case  2084-82.— On  October  2,  1982,  a  Pennsylvania  narcotics  agent  culminated  an 
investigation  begun  approximately  one  month  earlier.  The  agent  had  previously 
purchased  one  ounce  of  cocaine  for  $2,100.00  from  the  subject.  On  October  2,  1982, 
the  agent  was  to  purchase  one-quarter  pound  of  cocaine  for  $6,800,000.  When  he  ar- 
rived at  the  subject's  Delaware  County  residence,  with  the  subject  were  two  addi- 
tional unknown  individuals  who  approached  him  as  he  entered  the  residence  in  an 
attempt  to  search  him  for  weapons.  The  agent  indicated  he  had  a  weapon  and  that 
he  would  place  it  in  his  car  and  return  immediately.  It  was  requested  that  the  agent 
be  allowed  to  test  a  sample  of  the  cocaine  before  the  transaction  was  completed.  The 
agent  remained  seated  in  the  living  room  area  while  the  subject  went  into  the  kitch- 
en area.  When  the  subject  returned  from  the  kitchen  area  he  placed  a  clear  plastic 
bag  containing  a  white  powder  on  the  table  and  removed  a  nail  clipped  from  the 
bag.  When  asked  where  the  rest  of  the  cocaine  was,  the  subject  indicated  that  it  was 
"all  here,"  meaning  in  the  house.  The  field  test  of  the  drug  proved  positive  for  co- 
caine. Discussions  began  concerning  the  price  of  the  cocaine.  Finally,  the  agent  iden- 
tified himself  as  an  officer  and  arrested  the  subject  and  the  two  unknown  individ- 
uals. The  arrested  individuals  were  read  their  rights  after  which  the  agent  request- 
ed the  remainder  of  the  quarter  pound  of  cocaine  be  presented  or  the  agents  would 
search  the  kitchen  area  where  the  subject  went  to  get  the  above  referenced  sample. 
The  subject  indicated  he  did  not  want  his  mother's  home  torn  up  and  the  agent  told 
the  subject  he  could  consent  and  show  the  agents  the  location  of  the  quarter  pound. 
At  approximately  3:25  p.m.  the  subject  verbally  consented  and  instructed  the  agent 
to  come  upstairs.  The  subject  went  to  his  bedroom  and  pointed  to  the  bed  saying, 
"it's  under  there."  The  agent  looked  under  the  bed  and  observed  one  large  plastic 
bag  containing  approximately  four  ounces  of  white  powder  later  identified  as  co- 
caine, a  small  plastic  bag  containing  a  small  amount  of  white  powder  later  identi- 
fied as  cocaine,  two  TV  magazines  with  white  powder  on  them  and  a  spoon.  Again 
the  subject  was  read  his  rights  and  the  agent  removed  the  above-referenced  items 
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for  custody.  A  suppression  hearings  was  held  on  January  18,  1983  in  Delaware 
County  court.  The  trial  judge  suppressed  the  quarter  pound  of  cocaine  found  in  the 
subject's  bedroom  in  that  court  believed  that  the  subject's  consent  to  search  was  not 
voluntary.  However,  the  quarter  pound  of  cocaine  was  not  suppressed  as  to  the 
other  subjects  who  were  charged  with  conspiracy  with  the  primary  subject  in  that 
the  court  beleived  they  had  no  expectation  of  privacy  in  the  subject's  home;  there- 
fore, they  had  no  legal  standing  concerning  suppression  of  the  quarter  pound  of  co- 
caine. 

Case  504J-77.—A  Pennsylvania  narcotics  agent  prepared  a  search  warrant  on 
June  1,  1977  which  stated  that  he  received  information  from  a  confidential  inform- 
ant who  saw,  at  the  place  to  be  searched,  a  very  large  quantity  of  marihuana  and 
methamphetamine  in  possession  of  the  target.  The  informant  stated  that  he  ob- 
served the  target  selling  marihuana  and  methamphetamine  but  the  informant 
wished  to  remain  anonymous  because  of  fears  for  his  personal  safety.  The  informant 
indicated  that  he  saw  numerous  people  buying  drugs  and  that  he  himself  had  in 
fact  very  recently  purchased  one  ounce  of  marihuana  which  he  turned  over  to  the 
agent.  The  informant  indicated  that  the  ounce  of  marihuana  was  purchased  from 
the  target  at  the  location  stated  in  the  search  warrant.  The  place  described  in  the 
search  warrant  was  a  garage.  Found  in  the  search  of  the  garage  was  a  large  plastic 
bag  containing  a  large  quantity  of  loose  marihuana,  a  large  cardboard  box  contairi- 
ing  a  yellow  plastic  bag  containing  a  large  quantity  of  compressed  bale-form  mari- 
huana, a  smaller  cardboard  box  containing  a  white  plastic  bag  full  of  marihuana 
seeds,  a  large  Ohaus  scale  inside  a  cardboard  box,  a  white  cabinet  inside  the  tool- 
room containing  assorted  prescription-type  drugs,  two  clear  plastic  bags  containing 
quantities  of  marihuana,  counter-balance  scales,  and  a  strainer  containing  white 
powder  residue.  On  August  23,  1977,  a  suppression  hearing  was  held  in  Westmore- 
land County  court.  Defense  argued  that  the  agent  had  not  sufficiently  established 
reliability  of  the  informant  and  that  the  address  on  the  face  of  the  search  warrant 
was  incorrect.  Defense  counsel  based  his  later  argument  on  the  case  of  Common- 
wealth V.  Muscheck,  334  A.2d  248  (1975),  which  deals  with  the  issue  of  propriety  of 
address  in  a  warrant.  A  portion  of  the  opinion  indicated  that  unless  the  location  of 
search  was  clearly  distinguished  from  the  residence  of  the  owner,  the  affidavit  was 
ambiguous  and  would  fail.  The  evidence  was  suppressed  despite  the  large  seizure  of 
drugs  by  the  officers. 

Commonwealth  v.  McAfee,  230  Pa.Super.  336  (1974).  Although  a  search  warrant 
was  properly  signed  and  sealed  by  the  district  justice,  the  affidavit  of  probable  cause 
attached  thereto  was  not  so  signed  and  sealed.  This  defect  is  fatal  and  required  the 
suppression  of  all  evidence  seized  during  the  execution  of  the  judicially  authorized 
warrant. 

Commonwealth  v.  Gates,  4  D&C  3rd  239  (1977).  Evidence  obtained  as  a  result  of  a 
search  of  a  residence,  authorized  by  warrant,  was  suppressed  because  the  warrant 
application  failed  to  specify  that  the  evidence  to  be  seized  would  be  removed  or  de- 
stroyed if  not  seized  forthwith. 

Commonwealth  v.  Lovette,  498  Pa.  665  (1982).  Placing  the  defendant  and  his  com- 
panions in  a  police  vehicle  for  the  purpose  of  transporting  them  to  the  scene  of  the 
crime,  without  their  consent  and  without  exigent  circumstances  to  support  such 
action,  constituted  an  illegal  arrest  without  probable  cause  and  required  suppression 
of  the  evidence  linking  the  culprits  to  the  crime. 

Commonwealth  v.  Ball,  254  Pa.Super.  148  (1978).  Police  officers  searched  a  truck 
alleged  to  have  been  involved  in  a  hit  and  run  accident.  The  truck  was  parked  some 
150  yards  from  the  defendant's  home.  The  court  suppressed  the  evidence  seized  on 
the  basis  that  at  the  time  of  the  search  the  vehicle  was  not  so  mobile  that  the  op- 
portunity to  search  was  fleeting. 

Commonwealth  v.  Boyer,  236  Pa.Super.  214  (1975).  Police,  relying  on  confidential 
information  relayed  over  the  state  police  teletype,  stopped  a  vehicle  on  the  Pennsyl- 
vania turnpike  which  matched  the  reported  description.  Observation  of  the  interior 
of  the  vehicle  revealed  packages  of  heroin.  This  evidence  was  suppressed  because 
the  police  officers  did  not  possess  sufficient  probable  cause  to  believe  the  confiden- 
tial information  was  reliable. 

Commonwealth  v.  Novick, Pa. No.  14  M.D.  Appeal  Docket  1982,  (filed 

April  26,  1983).  Relying  upon  the  existence  of  a  Mutual  Aid  Pact,  a  police  officer 
arrested  an  arsonist  and  burglar  in  a  contiguous  jurisdiction.  The  Pennsylvania  Su- 
preme Court  affirmed  the  suppression  of  the  defendant's  confession  and  seized  phys- 
ical evidence  upon  a  determination  that  the  Mutual  Aid  Pact  has  no  force  and  effect 
because  of  improper  execution,  thus  rendering  the  arrest  illegal. 


274 

Mr.  Zimmerman.  You  know,  the  focus  has  been  wrong,  Mr. 
Chairman.  The  focus  has  been  on  what  the  police  are  doing  wrong, 
how  they  have  not  dotted  their  i's  or  crossed  their  t's  in  all  of  this 
when,  in  fact,  the  focus  ought  to  be  on  the  fact  that  this  evidence 
was  presented  by  a  police  officer  who  really  in  the  overwhelming 
number  of  cases  intends  to  do  the  right  thing,  to  follow  the  law 
where  he  can  understand  the  law,  and  that  is  another  area  of  con- 
cern as  well. 

Senator  Laxalt.  The  record  should  note.  General,  the  arrival  of 
someone  whom  you  know  as  a  prosecutor  also  in  the  State  of  Penn- 
sylvania, and  the  junior  Senator  from  the  State  of  Pennsylvania, 
Senator  Specter. 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

With  that  opportunity,  I  will  make  a  very  brief  statement. 

I  regret  that  I  could  not  be  here  at  the  start  of  the  testimony  of 
Attorney  General  Zimmerman,  but  there  is  a  very  hotly  contested 
issue  at  this  moment  in  Veterans  Affairs  on  a  major  matter  that  I 
had  to  be  present  to  make  a  quorum  for  and  to  attend  to. 

Senator  Laxalt.  Everything  in  Veterans  Affairs  is  hotly  contest- 
ed; is  it  not? 

Senator  Specter.  Well,  there  are  very  few  items  on  Capitol  Hill 
which  are  not  hotly  contested. 

Senator  Laxalt.  I  think  you  are  right. 

Senator  Specter.  That  is  both  the  vein  and  the  exhiliration  of 
our  purpose  here.  But  there  is  no  subject  with  greater  importance 
on  my  mind  than  crime.  Senator  Laxalt  and  I  have  worked  on  this 
for  the  past  2  years  and,  as  you  may  note,  Mr.  Chairman,  and  you 
alluded  to,  Attorney  General  Zimmerman  and  I  have  been  working 
in  this  field  since  the  mid  1960's.  He  was  a  very  distinguished  dis- 
trict attorney  of  Dauphin  County  when  I  was  the  DA  in  Philadel- 
phia and  we  have  worked  on  many,  many  projects,  invariably  in 
harmony.  He  brings  great  experience  and  great  wisdom  to  this 
field,  has  a  very  distinguished  record  as  district  attorney,  and  even 
a  more  distinguished  record  as  State  attorney  general  conducting 
investigations  and  prosecutions  and  doing  some  pioneering  work  as 
the  first  elected  attorney  general  in  Pennsylvania.  So  I  want  to  be 
here  to  present  him  to  this  panel,  albeit  late,  but  insert  it  in  the 
middle  of  the  record,  and  to  participate  in  the  hearing. 

Thank  you. 

Mr.  Zimmerman.  Thank  you.  Senator  Specter. 

Mr.  Chairman,  very  recently  I  had  the  privilege  of  testifying 
before  Senator  Specter  in  connection  with  a  number  of  the  matters 
that  we  are  talking  about  here  this  morning,  and  specifically  the 
Senator's  career  criminal  bill  which  is  important  to  all  of  us  in 
Pennsylvania.  And  at  that  time  I  underscored  the  need  for  many  of 
the  areas  that  we  are  talking  about  here.  Senator  Specter  and  I 
have  worked  together  and  we  in  Pennsylvania,  of  course,  know 
well  that  Senator  Specter  has  made  his  case  as  a  friend  of  law  en- 
forcement and  enjoys  an  enviable  record  as  a  former  prosecutor 
and  a  distinguished  Member  of  the  Senate.  I  thank  you  for  being 
here.  Senator. 

Senator  Laxalt.  1  might  say  that  as  far  as  those  of  us  on  the  sub- 
committee and  the  full  committee  are  concerned,  we  recognize  that 
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he  has  the  most  recent  experience,  but  he  is  fast  becoming  the 
guru  in  this  whole  area. 

Senator  Specter.  It  is  worth  a  lot,  Mr.  Chairman.  Thank  you. 

Mr.  Zimmerman.  Senator,  an  area  that  we  strongly  urge  move- 
ment on  is  the  reform  of  Federal  intervention  in  State  proceedings. 

1  suppose  if  I  were  to  characterize  two  areas,  among  others,  that 
cause  a  great  deal  of  concern  on  the  part  of  people  that  talked  with 
me  and  whom  I  have  listened  to  as  I  have  traveled  across  Pennsyl- 
vania and  across  this  Nation  as  chairman  of  our  Subcommittee  on 
Criminal  Justice,  they  are  the  lack  of  finality  of  judgment  and 
delay  in  a  criminal  justice  system.  Two  areas  of  genuine  concern 
that  people  simply  cannot  understand  why  they  cannot  be  changed. 

Well,  I  strongly  urge  that  this  particular  legislation  would  make 
a  significant  change  by  cutting  off  the  time  period  of  attack  in  the 
Federal  courts  where  State  matters  have  been  ventilated,  have 
been  considered  and  have  been  finalized.  There  must  be  some  point 
in  time  where  there  is  finality  of  judgment  if  we  are  to  punish 
criminal  offenders  and  articulate  the  fact  that  what  we  are  doing 
in  jails  and  prisons  today  is  in  fact  punishment  because  there 
cannot  be  an  awareness  on  the  part  of  the  individual  where  he  re- 
lates the  crime  that  he  has  committed  to  the  punishment  unless 
there  is  that  finality  of  judgment.  In  the  system,  perhaps  more  im- 
portantly in  that  person's  mind.  So  I  suggest  that  this  area,  the  bill 
would  limit  the  time  within  which  habeas  corpus  relief  can  be  pur- 
sued and  bar  Federal  intervention  in  cases,  as  I  said,  that  have 
been  fairly  and  fully  adjudicated  in  our  State  courts. 

Senator  Laxalt.  You  think  our  proposal  is  strong  enough? 

Mr.  Zimmerman.  Yes,  I  do,  Mr.  Chairman.  Yes,  I  do.  I  think  it  is 

2  years  after  finality  of  judgment  in  a  State  appellate  court  pro- 
ceeding, I  think  it  is  strong  enough.  I  think  there  has  to  be  that 
opportunity  but  I  think  that  there  has  to  be  a  period  which  is 
closed,  and  I  think  this  does  do  that. 

Senator  Specter.  Mr.  Chairman,  if  I  might  ask  a  question. 

Senator  Laxalt.  All  right. 

Senator  Specter.  Supreme  Court  Justice  Powell  spoke  out  on  a 
related  subject  on  the  application  of  capital  punishment  saying 
that  there  ought  to  be  finality  and  inclusion  of  the  appellate  proc- 
ess. 

How  would  we  structure  that  if  legislative  change  could  accom- 
plish that,  Mr.  Attorney  General,  in  your  judgment? 

Mr.  Zimmerman.  Well,  we  in  Pennsylvania  have  a  new  capital 
punishment  statute  that  provides  for  automatic  review  of  all  State 
convictions  where  the  death  penalty  is  imposed  in  a  limited 
number  of  situations  by  the  Pennsylvania  Supreme  Court  within  a 
prescribed  time  period.  When  that  is  done,  I  think  that  the  way  to 
address  it  would  be  a  narrowing  of  the  time  period,  limited  to  capi- 
tal offenses  in  order  to  put  finality. 

I  agree  with  the  concern  of  Justice  Powell  about  people  being  on 
death  row  an  inordinate  period  of  time,  and  this  is  happening, 
throughout  the  country. 

Senator  Specter.  How  can  we  deal  with  it?  Can  the  Congress 
constitutionally  legislate  a  time  limit  for  all  Federal  appeals  on 
State  court  cases? 
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Mr.  Zimmerman.  Well,  Senator,  I  am  reluctant  to  render  an 
opinion  as  attorney  general  at  this  point  in  time.  There  are  some 
complexities  and  I  would  anticipate  that  certainly  there  are  some 
areas  that  would  require  constitutional  analysis,  but  I  am  not  sure 
of  the  mechanics.  But  I  think  that  conceptually  that  is  the  way  to 
approach  the  problem. 

Senator  Specter.  As  I  read  Justice  Powell's  concern,  he  does  not 
like  the  repeated  appeals.  But  how  can  you  stop  them?  If  somebody 
is  raising  an  allegation  of  constitutional  magnitude  and  goes  before 
a  Federal  district  court  judge,  he  is  right  on  the  same  point  that 
you  are,  and  the  district  court  judge  has  to  consider  it.  Then  there 
is  an  appeal  to  the  court  of  appeals  and  an  application  to  the  U.S. 
Supreme  Court,  and  then  it  starts  all  over  again.  How  can  you  stop 
that? 

Mr.  Zimmerman.  I  Ihink  that  the  Congress  can  address  that  so 
long  as  the  law  takes  into  account  a  full  complete  fair  ventilation 
of  these  cases  on  appeal  through  the  State  system  and  at  least  once 
through  the  Federal  system.  I  cannot  see  that  going  beyond  that, 
requiring  an  endless  stream  of  Federal  review  is  necessary. 

Senator  Specter.  Well,  under  Pennsylvania  law,  as  you  say,  the 
State  supreme  court  has  an  obligation  to  review  every  capital  case. 

Mr.  Zimmerman.  That  is  a  new  statute,  Senator.  We  do  not  have 
a  track  record  on  that  but  it  is  going  to  be  interesting  to  see  how 
our  supreme  court  in  Pennsylvania  addresses  that  and  how 
promptly  our  supreme  court 

Senator  Specter.  Well,  you  could  work  it  out  so  that  every  case 
would  be  reviewed  as  in  Pennsylvania  law.  You  could  say  then  it 
would  be  mandatory  review.  Perhaps  the  simplest  way  to  handle  it 
is  to  require  mandatory  review  by  the  Federal  system.  But  some- 
body has  to  make  allegations  fair.  The  courts  cannot  go  through  a 
record  and  speculate  about  what  the  defendant  wants  to  raise.  The 
issue  is  if  the  defense  attorney  raises  allegations  of  error  and  it 
goes  through  the  Federal  system  and  then  comes  back  on  the  brink 
of  execution,  raising  new  points.  How  do  you  stop  that? 

Mr.  Zimmerman.  Well,  I  think  you  stop  it  if  the  Congress  says 
there  is  a  mandatory  review  of  every  conviction  where  the  death 
penalty  is  imposed.  It  must  take  place  within  a  certain  period  of 
time. 

Senator  Specter.  And  all  issues  not  raised  are  being  waived? 

Mr.  Zimmerman.  Are  waived. 

Senator  Specter.  The  doctrine  on  the  waiver  of  the  death  penal- 
ty of  a  constitutional  witness  is  very  tough. 

Mr.  Zimmerman.  I  know  it  is,  and  it  is  going  to  be  interesting  to 
see  how  our  court  addresses  it  in  Pennsylvania  in  years  ahead  with 
the  number  of  cases  that  we  have. 

Senator  Laxalt.  I  think  a  lot  of  it  is  going  to  rest  necessarily  in 
the  mind  set  of  the  Federal  judges,  whether  they  can  proceed  with 
these  summarily,  with  dispatch,  if  there  are  no  seconds,  or  if  they 
can  fool  with  the  judges  as  many  of  them  have  been  doing.  That 
has  caused  a  lot  of  the  problems  that  we  have. 

Mr.  Zimmerman.  I  think  that  is  correct,  Mr.  Chairman,  and  I 
think  it  is  true,  as  Senator  Specter  points  out,  we  talk  about  the 
mandatory  review,  if  everyone  knows  that  there  is  going  to  be  a 
review,  the  machinery  gets  into  process  very  quickly,  and  I  think 
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that  there  are  fewer  cases  where  you  are  going  to  be  concerned 
about  the  doctrine  of  waiver  in  capital  cases  because  they  are  going 
to  be  brought  together  and  focused  on  earher,  and  perhaps  to  a 
conclusion. 

The  forfeiture  provisions  of  the  statute  proposed,  I  think  would 
provide  a  model  for  the  States,  would  allow  transfer  of  the  seized 
assets  to  State  and  local  agencies  which  would  help  considerably  in 
our  antidrug  trafficking  efforts.  I  think  that  the  new  efforts  being 
made  by  the  President's  Drug  Task  Force  across  the  Nation,  and 
prosecution,  the  interdiction  efforts,  especially  the  south  Florida 
task  force's  success,  all  have  focused  the  people's  attention  on  the 
dimensions  of  the  drug  trafficking  problem  in  this  Nation,  and  that 
we  are  confronted  with  big  business.  We  are  confronted  with  people 
who  are  willing  to  accept  the  risk  of  arrest  and  conviction  and  even 
jail  for  the  high  profit  margin  that  is  in  major  drug  trafficking  en- 
terprises today.  And  where  we  can,  as  this  bill  provides  the  oppor- 
tunity to  get  the  assets,  whether  it  is  a  car  or  a  yacht,  whether  it  is 
a  condominium  or  whether  it  is  tracing  proceeds  through  those 
assets,  it  does,  for  the  first  time,  make  a  strong  dent  or  an  impact 
in  the  pocketbook  of  the  drug  traffickers,  the  economics  of  it.  And 
that  is  where  we  should  be  focusing. 

Senator  Laxalt.  Where  are  we  at  the  State  level  in  this  whole 
general  area? 

Mr.  Zimmerman.  Well,  I  think  you  will  find  a  variety  of  patterns. 
I  have  just  proposed  a  strong  forfeiture  provision  in  the  law  in 
Pennsylvania.  I  think  that  right  now  in  Pennsylvania  it  is  very  dif- 
ficult to  seize  an  asset  unless  you  seize  it  when  it  is  directly  in- 
volved or  used  in  the  commission  of  a  crime  in  drug  trafficking, 
and  there  is  no  tracing  provision  for  forfeiture  of  assets  that  are 
the  economic  gain  that  accrues  to  an  individual  involved.  So  I 
think  you  will  find  a  patchwork  or  quiltwork  pattern,  and  that  is 
my  point.  I  think  that  this  legislation  can  be  a  model  for  the  States 
to  follow  in  developing  forfeiture  statutes,  strong  forfeiture  statutes 
throughout  the  Nation. 

Senator  Laxalt.  Let  me  ask  you  as  a  practical  matter,  as  I  asked 
Governor  Robb. 

What  are  the  practical  chances,  assuming  we  go  forward  here,  of 
inducing  the  States  much  as  we  did  in  the  commercial  areas?  Re- 
member, we  went  to  uniform  laws  and  negotiable  instruments. 
What  are  the  realistic  chances  of  inducing  50  rather  independent 
legislatures  to  accept  our  guidance  and  move  along  in  areas  like 
forfeiture? 

Mr.  Zimmerman.  Well,  I  think  that  obviously  there  will  be  prob- 
lems. You  know  as  well  as  I,  but  I  think  that  there  is  an  area  of 
common  concern  that  perhaps  my  colleague,  Edwin  Miller,  the  dis- 
trict attorney,  may  be  addressing  in  his  testimony  here  this  morn- 
ing, and  that  is  a  concern  about  whether  or  not  these  assets  are 
going  to  go  to  the  Federal,  the  States,  or  to  the  local  governments. 
And  I  think  that  that  concern  could  be  the  nexus  for  developing  a 
Federal  statute.  It  might  be  of  some  interest  to  the  States. 

Senator  Laxalt.  Tell  me  this.  Obviously  just  as  a  political 
matter,  if  you  were  going  to  attempt  to  get  uniform  legislation,  I 
would  think  that  the  thrust  would  have  to  come  from  the  DA's  and 
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the  attorneys  general  essentially,  and  certainly  the  Governors,  but 
you  primarily. 

What  do  you  read  within  the  institution,  within  your  association, 
if  you  will,  as  an  attorney  general,  as  to  moving  forward  in  this 
fashion? 

Mr.  Zimmerman.  Oh,  we  feel  very  strongly  as  an  association,  in 
support  of  a  strong  forfeiture  bill  in  the  hope  that  it  would  be  a 
model  for  the  States. 

Senator  Laxalt.  That  second  step  is  being  considered  once  we 
move  that  they  would  politically  support  this  move  forward  in  an 
attempt  to  get  uniform  legislation. 

Mr.  Zimmerman.  Yes,  sir.  The  narrowing  of  the  insanity  defense 
as  incorporated  into  this  package  is  important  to  us.  A  limit  to 
those  unable  to  appreciate  the  nature  or  wrongfulness  of  acts,  and 
I  believe  that  is  the  ALI  test.  We  do  not  have  it  in  Pennsylvania. 
We  still  have  the  M'Naghten  Rule  in  Pennsylvania.  But  it  is  im- 
portant that  this  limitation,  this  narrowing  of  that  insanity  de- 
fense, be  enacted  into  law  and  that  the  burden  of  proof  be  placed 
where  we  feel  it  belongs,  as  attorney  general,  on  the  defense. 

The  National  Association  of  Attorneys  General  has  urged  and 
continues  to  urge  an  additional  verdict,  guilty  but  mentally  ill.  Par- 
enthetically, I  say  that  the  State  of  Pennsylvania,  has  just  enacted 
a  guilty  but  mentally  ill  piece  of  legislation  to  provide  a  fourth 
option  for  jurors.  As  you  know,  it  is  one  of  the  important  focal 
points  of  this  kind  of  legislation  that  a  jury  is  given  that  additional 
option. 

I  think  that  it  is  important  on  that  issue  to  make  one  more 
point,  that  you  have  the  opportunity  with  the  fourth  category,  the 
fourth  option,  guilty  but  mentally  ill,  for  the  jury  to  incorporate 
treatment  which  is  necessary  for  mental  illness,  and  we  all  agree. 
But  also  punishment  as  well  at  some  other  time  perhaps. 

Senator  Laxalt.  What  do  we  presently  have  on  the  State  level, 
yours  and  others,  if  you  know,  for  the  civil  commitments  of  Federal 
prisoners  who  have  been  found  not  guilty  by  reason  of  insanity?  Is 
that  machinery  in  place? 

Mr.  Zimmerman.  In  Pennsylvania  it  is. 

Senator  Laxalt.  Is  it  working? 

Mr.  Zimmerman.  Well,  it  is  too  soon  to  tell  against  the  backdrop 
of  the  guilty  but  mentally  ill  type  of  verdict.  But  we  have  had  long- 
standing machinery  operating  in  Pennsylvania  for  these  kinds  of 
commitments. 

Senator  Laxalt.  Would  you  be  able  to  deal  with  the  Hinckley 
case  in  Pennsylvania — with  that  type  of  factual  situation — for  civil 
commitment? 

Mr.  Zimmerman.  No,  we  would  not  have  been.  We  could  not 
have. 

Senator  Laxalt.  Other  States? 

Mr.  Zimmerman.  Patchwork,  quiltwork.  That  is  why  the  attor- 
neys general^have  advocated  a  strong  position  on  this  fourth — we 
debated  this  very  heavily  in  the  aftermath  of  the  Hinckley  case, 
which  I  am  sure  you  will  agree  has  generated  a  tremendous  degree 
of  heat  and  not  a  lot  of  light  after  it.  But  I  think  we  are  headed  in 
the  right  direction  and  I  would  be  opposed  to  abolishing  the  insan- 
ity defense.  I  will  not  get  into  all  the  background  of  that. 
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My  final  point,  Mr.  Chairman,  is  continued  funding  for  State  and 
local  anticrime  programs,  especially  those  that  focus  on  the  control 
of  violent  crime  and  repeat  offenders,  victim  witness  protection  in 
crime  protection,  whether  or  not  it  is  discretionary  grants  or  block 
grants.  As  I  have  said  before  in  conversations  with  Senator  Specter 
and  in  my  testimony,  it  is  essential  that  Federal  funding  come  fast 
to  the  States  and  to  local  governments.  We  need  it  to  preserve  the 
current  programs  that  have  proved  to  be  worthwhile  and  to  devel- 
op the  incentive  for  new  ones  as  well. 

In  conclusion,  Mr.  Chairman,  I  am  pleased  to  have  this  opportu- 
nity to  testify  on  behalf  of  my  colleagues,  the  National  Association 
of  Attorneys  General,  and  we  stand  ready  to  support  this  subcom- 
mittee's efforts  and  provide  any  additional  information  we  can  in 
order  to  help  get  this  legislative  package  moving.  We  can  talk 
about  a  strong  defense  on  our  shores,  but  if  we  cannot  make  our 
streets  safe,  we  face  a  plethora  of  criticism  out  there  on  the  part  of 
the  people  and  they  are  not  safe.  And  there  is  that  fear  that  per- 
vades our  senior  citizens  across  the  economic  lines  and  across  geo- 
graphical boundaries  of  this  Nation.  And  I  urge  that  you  continue 
your  efforts  as  chairman  of  this  subcommittee  to  make  this  pro- 
posed legislation  a  reality. 

Thank  you. 

Senator  Laxalt.  Thank  you  very  much,  General  Zimmerman. 
You  have  been  very  helpful. 

Let  me  ask  you  a  question.  Within  Pennsylvania,  what  is  the 
degree  of  cooperation  between  the  Feds  and  the  States,  State  law 
enforcement  people?  I  come  from  Nevada  where  it  has  not  always 
been  that  wholesome.  More  often  than  not,  we  have  conflicts  be- 
tween State  officials,  IRS,  and  the  FBI  and  the  rest.  How  does  it  go 
in  Pennsylvania? 

Mr.  Zimmerman.  I  think  it  is  vastly  improved,  Mr.  Chairman.  I 
think  the  traditional  boundary  lines  and  battle  lines  that  have  sep- 
arated and  sometimes  caused  contusions  or  aggravations  in  the 
past  are  being  healed,  and  there  is  a  more  positive  progressive 
movement  underway  in  Pennsylvania.  And  I  think  I  see  it  across 
the  country.  And  I  must  say,  in  large  measure,  Mr.  Chairman,  that 
is  due  to  the  creation  of  the  law  enforcement  coordinating  commis- 
sions that  now  exist  across  the  country  that  include  district  attor- 
neys, attorneys  general,  U.S.  attorneys,  and  various  other  persons 
in  the  enforcement  area  as  well.  They  are  in  place,  they  are  opera- 
tive and  we  are  meeting.  In  fact,  yesterday  I  had  the  opportunity  to 
meet  here  in  Washington  with  my  colleagues,  D.  A.  Miller,  the 
president-elect,  and  other  persons  in  the  law  enforcement  field, 
Federal,  State  and  local,  and  we  are  talking  about  problems  and  we 
are  proposing  solutions  to  some  of  these  disputes  that  exist  out 
there. 

Senator  Laxalt.  That  is  really  the  name  of  the  game.  If  these 
various  people  can  talk  with  one  another  and  exchange  their  views 
and  arrive  at  common  solutions,  that  will  overcome  a  lot  of  the 
structural  problems  every  time,  will  it  not? 

Mr.  Zimmerman.  Yes,  sir.  The  competition  has  to  be  together 
against  the  criminal  element  and  not  within  the  law  enforcement 
family  in  this  country. 
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Senator  Laxalt.  Let  me  ask  you  a  somewhat  technical  question, 
and  if  you  are  not  prepared  to  answer,  just  say  so. 

But  would  you  consider  a  search  conducted  pursuant  to  a  war- 
rant that  is  later  deemed  to  be  defective  to  be  a  good  faith  effort? 

It  is  something  that  is  going  to  arise,  and  we  have  been  kicking 
it  around  lately  and  we  do  not  quite  know  at  this  point  how  to 
treat  it  or  whether  to  treat  it  at  all. 

Mr.  Zimmerman.  Would  you  repeat  that  question  for  me? 

Senator  Laxalt.  Would  a  search  conducted  pursuant  to  a  war- 
rant later  found  defective,  be  considered  a  good  faith  effort  to  bring 
within  the  rule? 

We  would  think  so,  we  would  think  so  in  the  subcommittee,  but 
you  tell  us 

Mr.  Zimmerman.  Yes,  I  think  it  would  be.  I  think  it  would  be. 

Senator  Laxalt.  We  think  so. 

Mr.  Zimmerman.  I  think  that  is  really  the  essence  of  what  we 
are  saying. 

Senator  Laxalt.  We  are  trying  to  get  away  from  the  technical 
aspects,  the  technical  deficiencies,  and  get  to  the  substance  of  the 
effort,  are  we  not? 

Mr.  Zimmerman.  Yes. 

Senator  Laxalt.  Well,  let  me  ask  you  one  last  question. 

You  have  seen  the  package,  you  know  where  we  are  trying  to  go. 
Do  you  see  any  major  defect  in  our  approach  here? 

Mr.  Zimmerman.  No,  not  in  your  approach.  I  think  that  you  have 
focused  on  the  areas  of  concern,  the  areas  that  need  quick  move- 
ment, and  if  we  can  get  it  moving,  I  think  there  is  going  to  be 
strong  broad-based  support  from  the  attorneys  general,  and  I  am 
sure  the  district  attorneys.  Mr.  Miller  is  going  to  address  that  fact 
here  or  that  part  here  this  morning.  I  cannot  see  why  it  cannot 
move  and  why  it  cannot  be  successful. 

Senator  Laxalt.  Do  you  see  any  undue  infringement  on  the  lib- 
erties of  our  citizens? 

Mr.  Zimmerman.  No;  I  think  the  proposal  is  sensitive  to  the  con- 
stitutional dimensions  and  certainly  it  would  seem  to  me  that  al- 
though there  would  be  challenges,  certainly,  they  can  pass  constitu- 
tional muster. 

Senator  Laxalt.  We  appreciate  that  because  we  have  attempted, 
I  know  Justice  has  and  certainly  we  have  in  the  subcommittee,  to 
be  sensitive  to  those  concerns. 

Mr.  Zimmerman.  We  appreciate  that. 

Senator  Laxalt.  Senator  Specter. 

Senator  Specter.  Thank  you,  Mr.  Chairman.  Just  a  couple  of 
questions,  Mr.  Attorney  General. 

You  and  I  have  discussed  a  proposal  which  I  have  introduced,  S. 
889,  in  March,  which  is  a  matter  looking  to  the  future  where  an 
effort  is  being  made  to  direct  some  very  substantial  Federal  funds 
to  the  fight  on  crime.  The  statistic  frequently  used  is  that  last  year 
there  were  23,000  Americans  who  were  murdered  on  the  streets 
whereas  we  lost  nobody,  overseas,  at  a  time  when  we  are  in  a  de- 
fense budget  of  $240  billion.  We  are  not  quarreling  with  the  neces- 
sity now,  or  debating  whether  for  fiscal  1984  it  is  going  to  be  $270 
or  $280  billion,  and  that  more  ought  to  be  given  to  what  many  of 
us  call  domestic  defense.  The  proposal  embodied  in  S.  889  is  an 
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effort  to  allocate  1  percent  of  our  Federal  budget  somewhere  in  the 
neighborhood  of  $8  to  $10  billion  a  year  to  fight  crime  over  the 
course  of  the  next  10  years,  really  a  massive  serious  attack  to  allo- 
cate resources  of  $100  billion  which  many  of  us  believe  to  be  com- 
mensurate with  the  scope  of  the  problem. 

I  think  it  would  be  useful  to  supplement  your  testimony  on  the 
specific  package  which  Senator  Laxalt  has  developed  with  you  to 
get  your  general  comment  on,  that  kind  of  approach,  although  not 
necessarily  the  specific  contours  of  S.  889,  because  that  is  a  subject 
of  substantial  revision  and  modification. 

Mr.  Zimmerman.  My  response.  Senator  Specter,  obviously  would 
reflect  my  personal  views  and  not  the  views  of  the  national  associ- 
ation because  we  have  not  considered  that  proposal  as  of  this  time. 

I  said  in  the  past,  in  my  conversations  with  you,  and  I  will  say 
today  that  I  support  that  concept.  I  think  it  is  extremely  important 
that  that  kind  of  focus,  that  kind  of  dimensional  attitude  be  ad- 
dressed and  articulated  to  the  people  in  the  country  as  we  focus  on 
crime.  Because  we  have  gone  through  a  plethora  of  all  kinds  of  ef- 
forts, but  unless  we  make  that  kind  of  commitment,  that  kind  of 
dimensional  commitment  to  fight  on  domestic  defense,  as  you  have 
characterized  it,  and  when  we  do  that,  I  think  we  make  an  an- 
nouncement to  the  people  of  this  country  that  we  are  really  serious 
about  fighting  against  crime  and  we  are  going  to  attack  it  as  we  do 
other  things  that  are  of  high  priority  in  this  Nation. 

Senator  Specter.  One  specific  subject  and  that  will  conclude  my 
questioning — on  the  issue  of  prison  construction.  This  is  a  subject 
that  has  been  supported  by  many  of  us  here,  the  chairman  of  the 
full  committee  and  the  chairman  of  the  subcommittee.  Senator 
Dole  has  been  an  advocate  for  many  years,  Senator  Heflin  has  and 
so  have  I. 

In  full  committee  yesterday,  I  proposed  an  amendment  at  the  re- 
quest of  Senator  Dole,  on  behalf  of  the  two  of  us,  to  add  $100  mil- 
lion for  prison  construction  in  the  Justice  Assistance  Act,  a  modest 
program  which  we  talked  about  before. 

Mr.  Zimmerman.  Yes. 

Senator  Specter.  And  last  week  I  offered  an  amendment  to  the 
budget  resolution  to  encourage  State  court  judges  to  sentence 
under  habitual  offender  statutes  embodied  in  S.  58.  I  propose  that 
if  State  court  judges  would  impose  life  sentences  or  long-term  sen- 
tences for  habitual  offenders,  the  Federal  Government  should  un- 
dertake the  responsibility  to  construct  those  prisons.  The  Budget 
Committee  is  a  hard  place  to  get  enough  votes.  There  were  17  votes 
in  favor,  and  I  believe  the  sixties  or  seventies  opposed.  It  was  a 
Thursday  afternoon  and  it  is  difficult  to  table  Thursday  afternoon 
and  go  into  Friday.  But  it  was  a  start  and  it  attracted  attention. 
This  whole  process  of  legislative  change  is  a  long-term  process. 

I  would  be  interested  in  your  comments,  Mr.  Attorney  General, 
on  two  things.  First  is  the  desirability  or  the  necessity  of  Federal 
help  in  prisons  and  second,  any  special  incentives  that  you  think 
would  be  provided  by  saying  to  State  court  judges  if  you  sentence 
under  the  habitual  sentence,  you  will  not  have  any  worry  where 
they  are  going  to  be  placed. 
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Mr.  Zimmerman.  Let  me  answer  the  last  question  first.  And  I  am 
speaking  on  behalf  of  myself  and  not  the  National  Association  of 
Attorneys  General. 

I  think  that  it  is  irresponsible  for  those  of  us  in  law  enforcement 
in  this  country  to  talk  tough  about  mandatory  sentences,  talk 
tough  about  putting  people  behind  bars,  and  to  convict  them  unless 
we  take  the  responsibility  for  taking  the  initiative  to  provide  the 
essentials  of  carrying  out  the  sentences,  whether  you  are  talking 
about  the  State  or  the  Federal  sentence.  The  kinds  of  sentences  are 
important  to  the  States. 

We  in  Pennsylvania  have  just  finished  debating,  deciding  and  en- 
acting into  law  a  limited  sentencing  program  that  will  escalate  the 
population  in  Pennsylvania  for  the  next  7  years.  I  am  told  that  as 
of  the  end  of  1982  there  are  400,000  persons  behind  bars  in  this 
Nation,  the  highest  that  it  has  been  in  a  long  time.  I  think  that  the 
kind  of  sentences  that  you  are  talking  about.  Senator,  are  neces- 
sary and  acceptable  to  put  this  program  into  reality.  We  have  done 
that  in  Pennsylvania,  I  am  proud  to  say,  that  tie  into  our  manda- 
tory sentencing  program  a  per  capita  expenditure  program  for  ad- 
ditional prisons  to  carry  out  these  sentences.  That  is  the  kind  of 
help  that  the  Federal  Government  would  fashion  and  provide  to 
States. 

Senator  Specter.  Thank  you  very  much,  Mr.  Attorney  General. 

Senator  Laxalt.  Just  one  last  philosophical  observation. 

Senator  Specter  and  I  have  discussed  these  matters  and  will  con- 
tinue to  do  so.  And  the  thought  of  earmarking  1  percent  of  our  ef- 
forts here  to  really  get  at  crime  in  this  country  is  appealing  when 
you  are  talking  about  $8  to  $10  billion.  But  the  fact  is  that  we  have 
thrown  substantial  money  to  other  areas  of  domestic  concern  like 
poverty  and  education,  and  I  would  like  to  feel  that  that  has  result- 
ed in  some  dividends. 

If  I  thought  that  the  expenditure  of  $20  billion  would  markedly 
reduce  crime  in  this  country  and  make  our  streets  safer,  I  would  be 
right  in  front  of  the  lines,  but  I  have  a  basic  reservation  that  our 
throwing  money,  even  at  this  very  serious  problem,  is  going  to  do 
the  job.  It  would  seem  to  me  that  much  of  the  problem  rests  in 
legal  loopholes  which  we  as  lawyers  create  as  well  as  the  mind  set 
of  judges  at  both  the  State  and  the  Federal  level.  I  just  wonder 
really  whether  or  not  as  a  practical  matter  this  is  the  way  to  go? 

Mr.  Zimmerman.  Mr.  Chairman,  I  think  part  of  the  answer  to 
your  question  is  in  the  question  itself  as  you  phrased  it. 

We  have  in  the  past  thrown  those  moneys  into  those  kind  of 
problems,  only  to  see  little  if  any  result. 

I  think  that  the  kind  of  dimension  that  you  are  talking  about, 
the  1  percent  in  and  of  itself  articulates  implicit  need  for  a  very 
comprehensive  analysis  and  a  focus  on  certain  limited  areas,  vio- 
lent crime,  organized  crime,  professional  criminal  activities  and,  by 
the  way,  I  personally,  as  Senator  Specter  knows,  define  that  a  bit 
differently  than  organized  crime.  The  professional  criminal,  in  my 
opinion,  burglary  rings  are  all  over  the  place,  people  who  are  will- 
ing to  take  that  risk  get  caught  and  convicted  because  they  know 
the  profit  margin  is  there.  If  we  can  produce  attention  in  those 
areas,  not  just  throwing  it  in,  I  think  we  can  see  positive  results. 
But  the  fact  that  you  announce  that  kind  of  dimension  for  the  Con- 
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gress  is  what  is  significant  to  people  in  this  country  because  it  will, 
for  the  first  time,  just  to  pose  one  thing,  domestic  defense  to  na- 
tional defense  and  will  be  very  positive  and  very  positively  re- 
ceived. 

Senator  Specter.  Let  me  followup  with  just  one  more  question, 
Mr.  Chairman.  Is  it  going  to  do  any  good  to  spend  that  money?  The 
program  that  I  envision  focuses  on  the  career  criminal.  There  are 
two  efforts.  One  is  to  prevent  criminals  and  the  other  is  to  separate 
the  career  criminals  that  are  in  existence.  It  focuses  on  rehabilita- 
tion of  first  and  second  offenders.  We  turn  out  functional  illiterates 
without  trades  or  skills,  and  it  is  no  surprise  that  they  come  back 
once  they  become  career  criminals.  It  focuses  in  society  for  long  pe- 
riods of  time,  up  to  life  in  jail.  The  major  problem  in  this  country 
today  dealing  with  the  200,000  career  criminals  is  that  there  is  no 
place  to  put  them.  Jails  have  increased  42,000  last  year  so  they  are 
now  in  excess  of  430,000  people  in  Federal  jails.  And  just  to  con- 
struct the  prison  space  for  200,000  would  cost  between  $10  billion 
and  about  $50  billion.  We  cannot  begin  to  deal  with  this  career  ele- 
ment unless  we  have  space  to  separate  them.  All  of  those  men  and 
women  do  come  into  the  system,  and  we  have  a  chance  to  put  them 
away. 

My  question  to  you,  Mr.  Attorney  General,  is  would  we  achieve  a 
beneficial  effect  if  we  focus  on  the  career  criminal  and  try  to 
devote  1  percent  of  our  effort  to  that?  One  of  the  important  things 
that  LEAA  has  done  is  to  identify  career  criminals,  bringing  that 
term  into  the  lexicon.  I  would  be  interested  in  your  observations  on 
Senator  Laxalt's  question  as  it  would  focus  a  real  attack  on  the 
200,000  career  criminals  in  the  country. 

Mr.  Zimmerman.  Senator,  I  think  you  are  absolutely  correct 
when  you  say  that  you  have  placed  in  the  lexicon  of  law  enforce- 
ment the  career  criminal  and  the  program  involving  career  crimi- 
nals funded  by  LEAA's.  One  of  the  few  but  very  few. 

I  think  we  have  to  focus  on  the  career  criminal.  I  do  not  know  if 
I  undeistand  your  question.  You  are  saying  1  percent  would  relate 
totally  to  career  criminals? 

Senator  Specter.  Not  totally  because  there  is  too  much  more. 
But  that  would  be  the  main  focus.  My  main  focus  is  on  that  group, 
preventing  their  becoming  career  criminals,  or  once  they  incarcer- 
ate them  and  throw  away  the  key. 

Mr.  Zimmerman.  And  incorporated  in  that  kind  of  question 
would  be  a  willingness  to  separate  the  juvenile  from  the  adult  of- 
fender. I  think  we  have  developed  in  this  country,  by  the  way,  a  set 
of  career  juvenile  offenders  and  I  think  that  that  would  be  an  im- 
portant focus  as  well.  Whether  you  are  talking  about  career  crimi- 
nals, career  juvenile  offenders,  but  in  concept,  yes.  Senator,  I  think 
that  would  have  to  be  a  high  priority  in  the  1  percent. 

Senator  Laxalt.  Thank  you  very  kindly,  gentlemen. 

While  we  are  discussing  this.  Senator  Specter,  perhaps  you  could 
include  in  the  record,  if  you  have  not  already,  what  part  these 
200,000  career  criminals  play  in  the  total  crime  rate— you  gave  me 
that  number  and  I  thought  it  was  rather  interesting. 

Senator  Specter.  Mr.  Chairman,  these  200,000  career  criniinals 
are  said  by  the  experts  to  commit  as  many  as  300  robberies  or 
burglaries  a  year.  These  are  men  and  women  who  are  in  operation 
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every  night  and  they  commit  more  than  70  percent  of  the  robber- 
ies, burglaries,  and  major  crimes  that  are  reported.  Those  are  the 
statistics.  I  think  Attorney  General  Zimmerman  can  corroborate 
them. 

Mr.  Zimmerman.  Yes,  I  can,  and  I  would  add  one  other  thing, 
Mr.  Chairman,  if  I  may. 

Consistent  with  what  we  have  been  talking  about  in  the  last  few 
minutes,  and  that  is  the  Federal  program  for  surplus  properties  to 
State  prison  use,  that  is  important  as  well,  the  National  Associ- 
ation of  Attorneys  General  supports  that  concept  to  be  continued, 
while  we,  unfortunately,  debate  and  decide,  these  important  pro- 
posals. As  the  Senator  has  pointed  out,  the  streets  are  filled  every 
night  with  career  criminals  assaulting  and  terrorizing  people  of 
this  Nation,  and  it  is  tragic  today  that  the  constitutional  rights  of 
the  law-abiding  citizens  of  this  Nation  have  been  infringed  to  the 
extent  that  they  feel  and  they  believe,  and  I  go  back  to  my  acquies- 
cence quotient,  that  they  cannot  work  or  even  worship  where  they 
will  without  that  kind  of  fear  pervading.  That  is  why  I  urge  dili- 
gence and  fast  pursuit  in  the  proposals  that  you  have  before  you. 

Senator  Laxalt.  Thank  you  veiy  kindly.  Attorney  General.  You 
have  been  very  helpful.  We  will  continue  to  be  in  touch  with  you, 
you  can  be  assured  of  that. 

Mr.  Zimmerman.  Thank  you  very  much.  Thank  you,  Senator 
Specter. 

[The  prepared  statement  of  Leroy  Zimmerman  follows:] 
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Prepared  Statement  of  LeRoy  S.  Ziwerman 


Mr.  Chairman  and  Mambars  of  the  Criminal  Justice  Subcommlcta* 

Ic  Is  with  plaasura  chac  I  appear  before  the  Subcommittee 
on  Criminal  Law  to  present  testimony  on  the  Comprehensive 
Crime  Control  Act  of  1983,  S.829.   I  appear  before  you  on 
behalf  of  the  National  Association  of  Attorneys  General 
to  support  the  Association's  stand  on  specific  aspects  of 
Che  1983  crime  package.   X  would  note  that  X  had  Che 
recent  opporcunlty  to  present  testimony  before  the  Honorable 
Arlen  Specter,  Senator  from  Pennsylvania  and  member  of 
Chls  subcommiccee,  concerning  proposed  career  criminal 
leglslaclon.   At  that  time,  X  expressed  support  for  a 
Justice  AsslsCance  Act,  because  of  the  very  urgent  need 
for  federal  assistance  to  state  and  local  law  enforcement 
agencies  in  the  war  against  crime  which  is  being  waged  in 
the  alleys  and  streets  of  our  communities.   As  a  criminal 
prosecutor  of  years  standing,  I  have  seen  the  toll  the 
rising  crime  rate  has  exacted  from  our  economy,  our 
pursuits  of  happiness,  our  freedom  from  fear,  our  mobility, 
our  traditional  patterns  of  living. 

When  introducing  the  Comprehensive  Crime  Control  Act 
in  the  Congress,  Senator  Thurmond  noted  that  crime, 
"particularly  violenc  crime,  drug  trafficking  and  organized 
crime  --  is  one  of  the  major  concerns  of  the  people  of  the 
United  ScaCes"  and  that  "crime  and  the  fear  it  generates 
are  equal  in  importance  to  the  issues  surrounding  national 
security  and  the  economy."   I  echo  the  Senator's  concern 
but  add  that  what  we  are  confronted  with  today  is  the 
acquiescence  quotient  in  the  formula  of  our  criminal 
justice  system  that  law  enforcement  and  the  citizens  of 
chls  country  must  overcome.   Too  frequently  people 
accept  as  a  fact  of  life  that  there  will  always  exist 
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a  certain  percentage  of  crime  in  Che  streets,  in  government, 
in  the  market  place  and,  adjust  their  lives  accordingly. 
This  acquiescence  quotient  occurs  because,  in  my  opinion, 
the  criminal  justice  system  has  not  kept  pace  with  the 
times.   The  law  enforcement  community  has  not  been  as 
innovative  and  creative  as  has  the  criminal  community. 

Innovation  and  creativity  are  apparent  in  the 
legislation  you  are  now  considering.   I  urge  you,  as  the 
chief  law  enforcement  officer  of  the  Commonwealth  of 
Pennsylvania  and  as  a  spokesman  for  the  National  Association 
of  Attorneys  General,  to  move  with  all  deliberate  speed 
to  make  crime  control  a  reality,  not  another  theory. 

Specifically,  the  National  Association  of  Attorneys 
General  supports  federal  bail  reform.   Most  federal,  state 
and  local  bail  decisions  are  based  solely  on  the  likelihood 
that  the  defendant  will  appear  for  court  for  his  next 
scheduled  proceeding.   However,  since  the  rate  of  recidivism 
for  individuals  released  on  bail  is  extremely  high,  consid- 
eration must  be  given  to  the  dangerousness  of  the  defendant 
and  the  risk  to  the  community  should  he  be  released  on 


bail  pending  trial.   Legislation  which  requires  that  judges 
consider  the  danger  that  an  offender  poses  to  society  in 
addition  to  risk  of  flight  factors  in  deciding  the 
appropriateness  of  bail  is  essential  as  a  response  to 
the  rising  numbers  of  crimes  committed  by  persons  released 
on  bail.   Reform  of  bail  procedures  in  the  area  of  narcotics 
abuse  and  control  must  also  be  considered. 

The  exclusionary  rule  has  surely  outlived  its 
effectiveness.   In  a  formal  statement  presented  to  this 
subcommittee  last  week,  the  United  States  Department  of 
Justice  urged  the  exclusionary  rule  not  be  applied  in 
cases  in  which  law  enforcement  officers  who  conduct  a 
search  acted  in  a  reasonable  good  faith  belief  that  their 
actions  were  lawful. 
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The  fundamental  and  Legiclmace  purpose  of  che 
•xclualonary  rule,  to  deter  illegal  police  conduct  and 
promote  respect  for  the  rule  of  law  by  preventing  illegally 
obtained  evidence  from  being  used  in  a  criminal  trial, 
has  been  eroded  by  action  of  the  courts  barring  introduction 
of  the  truth,  however  important,  if  there  is  any  investiga- 
tive error,  however  unintended  or  trivial,  where  constitu- 
tional violations  have  occurred.   The  remedy  for  such 
errors  must  be  proportional  to  the  magnitude  of  the 
violation.   Evidence,  we  submit,  should  not  be  excluded 
from  a  criminal  proceeding  if  it  has  been  obtained  by  a 
law  enforcement  officer  acting  in  a  reasonable  good  faith 
belief  that  the  evidence  was  obtained  in  conformity  with 
the  Fourth  Amendment  to  the  Constitution.   This  is 
particularly  true  if  the  evidence  was  obtained  pursuant 
to  and  within  the  scope  of  a  warrant  which  was  issued 
by  a  neutral  and  detached  magistrate. 

The  Comprehensive  Crime  Control  Act  takes  a  giant 
step  toward  "reform  of  federal  intervention  in  state 
proceedings"  and  will  return  a  measure  of  certainty  to 
the  criminal  justice  system.   Public  confidence  in  the 
efficiency  of  the  system  is  sorely  tested  by  the  lack 
of  finality  in  criminal  cases,  by  the  never  ending 
availability  of  open  courts  within  which  to  pursue 
repetitious  and  frivolous  claims  for  relief  from  punishment. 
No  place  is  this  lack  of  finality  so  apparent  than  in  the 
broad  availability  of-.the  writ  of  habeas  corpus.   The 
expansion  of  the  writ  and  the  way  in  which  federal  courts 
have  accepted  the  invitation  to  use  the  writ  to  review 
•cate  court  Judgments  have  resulted  in  misuse  suid  abuse 
of  the  writ. 

In  a  statement  on  April  18,  1983  concerning  the 
.-denial  of  certiorari  in  the  case  of  Spalding  v.  Aiken, 
...U.S.  ,  No.  82-663,  Chief  Justice  Burger  cogently 
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recognized  the  need  for  habeas  corpus  reform  when  he 
said: 

The  time  has  come  to  consider 
limitations  on  the  availability 
of  the  writ  of  habeas  corpus 
in  federal  courts,  especially  for 
prisoners  pressing  state  claims 
which  were  fully  ventilated  in 
state  courts. 

and 

Claims  presented  by  way  of  habeas 
corpus  petitions  many  years  after 
conviction  impose  especially 
heavy  burdens  on  the  prison  system, 
on  society  and  on  the  administra- 
tion of  justice.   Our  willingness 
to  entertain  these  late  claims 
tells  prisoners  that  they  need 
never  reconcile  themselves  to 
what  has  happened:   They  need 
never  "make  peace"  with  society, 
learn  a  new  way  of  life,  or 
attempt  to  build  a  realistic 
future.   Our  society's  constant 
willingness  to  reopen  cases 
long  closed  tells  the  public  that  we 
have  no  confidence  that  the  laws 
are  administered  justly. 

We  urge  broad  reform  of  federal  habeas  corpus  procedures 
and  support  the  legislation  which  establishes  a  restricted 
time  period  within  which  habeas  relief  can  be  pursued,  and 
bars  federal  intervention  in  state  court  judgments  when 
full  and  fair  adjudication  was  had. 

Finally,  I  speak  in  support  of  Title  IV  -  Forfeiture; 
Title  V  -  Insanity  Defense  and  Title  VIII  -  Justice 
Assistance. 

Criminal  forfeiture  is  an  effective  means  of 
preventing  drug  traffickers  from  profiting  from  their 
Illegal  activities  by  ensuring  that  illegally  generated 
property  will  not  remain  in  the  hands  of  convicted 
criminals.   Title  IV  would  facilitate  the  ability  of  federal 
prosecutors  to  recover  money  from  drug  traffickers  and 
would  serve  as  a  useful  model  for  state  legislatures 
contemplating  similar  legislation.   Importantly  for  the 
states,  the  provisions  in  Title  IV,  amending  the  Tariff 
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Act  of  1903  which  would  authorize  the  transfer  of 
forfeited  property  to  any  state  or  local  law  enforcement 
agency  which  participated  directly  in  any  acts  which 
led  to  the  seizure  or  forfeiture  of  property,  would  serve 
to  enhance  significantly  both  state  and  local  drug  law 
enforcement. 

The  National  Association  of  Attorneys  General  supports 
the  narrowing  of  the  insanity  defense  as  promulgated  in 
Title  V  by  limiting  the  defense  to  those  who  are  unable 
to  appreciate  the  nature  or  wrongfulness  of  their  act; 
placing  the  burden  on  the  defendant  to  establish  insanity 
by  clear  and  convincing  evidence;  preventing  expert 
testimony  on  the  ultimate  issue  of  the  defendant's  state 
of  mind  and  establishing  procedures  for  the  civil  commitment 
of  persons  found  not  guilty  by  reason  of  insanity. 

The  Association  would  urge,  however,  the  establish- 
ment of  an  additional  verdict  of  guilty  but  mentally  ill 
with  the  burden  resting  on  the  defendant  to  prove  the 
mental  illness. 

The  National  Association  of  Attorneys  General  is 
on  record  as  supporting  continued  federal  funding  for 
successful  state  and  local  anti-crime  programs.   We  take 
no  position,  however,  regarding  the  internal  organization 
within  the  Department  of  Justice. 

The  need  for  this  funding  on  the  state  and  local 
level  cannot  be  seriously  questioned.   The  direct  burden 
for  the  enforcement  of  criminal  laws  falls  squarely  on 
state  and  local  governments.   The  continued  high  incidence 
of  crime  makes  this  burden  intolerable.   State  and  local 
law  enforcement  efforts  are  threatened  with  suffocation 
unless  additional  resources  in  the  form  of  federal 
financial  assistance  become  available.   Such  resources 
should  focus  on  high  priority  programs  for  control  of 
violent  and  repeat  offenders,  victim/witness  protection 
and  crime  prevention. 

May  I  conclude  by  encouraging  swift  congressional 
action  on  this  vital  legislation.   The  criminals  are  not 
sitting  back  waiting  to  see  what  plans  are  being  considered 
to  curtail  their  activities.   No,  they  are  on  the  streets 
every  day  and  night  in  every  city,  town  and  village,  plying 
their  nefarious  trades.   This  crime  package  is  innovative. 
It  can  make  a  real  difference  in  the  fight  against  crime. 
The  package  contains  not  mere  statutory  changes  but  provides 
enforcement  tools,  tools  which  will  mean  something  to  the 
cop  on  the  comer  and  the  citizens  he  is  there  to  protect. 
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Senator  Laxalt.  Mr.  Miller,  welcome.  We  appreciate  your  being 
here.  We  are  sorry  to  have  taken  so  long  but  we  lawyers  tend  to 
absorb  a  lot  of  unnecessary  time. 

Our  next  witness  for  the  record  is  Edwin  L.  Miller,  Jr. 

STATEMENT  OF  EDWIN  L.  MILLER,  JR.,  SAN  DIEGO  COUNTY  DIS- 
TRICT ATTORNEY,  PRESIDENTELECT,  NATIONAL  DISTRICT  AT- 
TORNEYS ASSOCIATION 

Mr.  Miller.  Thank  you,  Mr.  Chairman. 

Senator  Laxalt.  Are  you  the  new  president  or  president-elect? 

Mr.  Miller.  I  am  the  president-elect  of  the  National  District  At- 
torneys Association.  I  will  become  president  at  our  August  confer- 
ence. 

Senator  Laxalt.  Congratulations  and  good  luck. 

Mr.  Miller.  Thank  you  very  much. 

I  had  intended  to  read  my  introduction  and  incorporate  into  the 
record  some  of  the  provisions  and  then  read  my  position  on  the  ex- 
clusionary rule  and  then  NDAA's  position  on  the  expansion  of  Fed- 
eral jurisdiction  into  violent  crime.  But  in  view  of  the  questions 
that  you  have  asked,  perhaps  you  would  prefer  that  I  incorporate 
my  entire  statement  into  the  record,  in  order  to  give  you  more  of 
an  opportunity  to  ask  questions  that  are  of  particular  concern  to 
you. 

Senator  Laxalt.  We  would  be  pleased  to  do  that. 

Mr.  Miller.  All  right. 

Then,  with  that  in  mind,  let  us  incorporate  into  the  record  my 
entire  testimony  which  covers  the  supportive  testimony  with  re- 
spect to  proposed  reform  of  the  exclusionary  rule,  bail,  the  insanity 
defense.  Federal  intervention  in  State  proceedings,  sentencing,  and 
forfeiture. 

As  you  may  know,  our  position  with  respect  to  expansion  of  Fed- 
eral jurisdiction  into  violent  crime  is  reflected  in  the  murder  for 
hire  provision  and  is  opposed  by  the  National  District  Attorneys 
Association  for  the  reasons  that  I  state  in  my  testimony. 

Senator  Specter  touched  a  little  bit  on  the  career  criminal  area, 
and  I  am  very  close  to  that.  In  California  we  have  through  State 
funding  career  criminal  programs  in  all  large  district  attorneys'  of- 
fices. In  my  office  we  have  six  attorneys  who  vertically  prosecute 
career  criminals  for  robbery  and  for  burglary,  and  they  have  been 
highly  successful.  They  do  not  plea  bargain,  they  take  advantage  of 
the  new  determinant  sentencing  law  that  exists  in  California,  and 
sentences  are  maximum  for  those  individuals. 

Senator  Laxalt.  For  the  purpose  of  the  record,  would  you  state 
what  a  career  criminal  is  under  the  California  law? 

Mr.  Miller.  Well,  a  career  criminal,  in  short,  is  a  person  who  in 
effect  devotes  his  entire  career  to  the  commission  of  crimes  profes- 
sionally. In  our  instance,  robbery  and  burglary  in  California. 

Senator  Laxalt.  Is  there,  as  there  was  in  the  old  days  when  I 
was  a  prosecutor,  a  point  when  three  felonies  make  you  a  career 
criminal? 

Mr.  Miller.  Yes.  We  use  the  criteria,  a  point  system  which  is 
based  upon  the  person's  past  record,  the  nature  of  the  offense  that 
he  committed  and  the  particular  incident,  and  a  number  of  other 
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factors  that  go  into  a  profile  of  that  type  of  individual.  That  is  used 
to  select  certain  individuals  who  are  coming  into  the  system.  By 
following  that  criteria,  those  cases  are  shifted  to  the  career  crimi- 
nal program,  and  instead  of  handling  the  matters  horizontally, 
which  means  from  one  court  jurisdiction  to  another,  superior  court, 
pretrial  appellate,  pretrial  hearings  and  so  on,  where  different  at- 
torneys touch  upon  the  same  case,  in  the  area  of  career  criminal, 
there  is  absolute  total  concentration  on  each  case  carried  all  the 
way  through  by  that  individual  prosecutor. 

Senator  Laxalt.  How  is  that  handled,  on  a  countywide  basis? 

Mr.  Miller.  Countj^wide  basis.  In  California  we  have  12  separate 
district  attorneys'  offices  of  larger  size  who  have  those  kinds  of 
units.  We  were  the  first  career  criminal  program  on  the  west  coast. 
We  started  under  LEAA  back  in  1975,  our  program  was  used  as  a 
model,  and  LEAA  was  gracious  enough  to  give  our  office  an  award 
as  having  the  leading  career  criminal  program  in  the  country. 

Senator  Specter.  Mr.  Miller,  would  you  agree— if  I  may,  Mr. 
Chairman— with  the  ball  park  figure  of  about  200,000  career  crimi- 
nals in  the  country? 

Mr.  Miller.  You  know,  I  cannot  give  you  the  statistics,  but  lis- 
tening to  your  approach  to  this  thing,  I  would  like  to  give  you  some 
ideas  at  least. 

Senator  Specter.  I  would  be  interested  to  know  what  your  sense 
is.  It  is  a  hard  fiqure  to  come  up  with. 

When  I  was  district  attorney  in  Philadelphia,  we  put  the  figure 
of  2,500  with  some  substantial  experience.  When  Senator  Laxalt 
and  I  were  discussing  the  matter  many  weeks  ago,  and  he  asked 
me  for  a  national  focus,  I  came  up  with  a  figure  of  200,000.  I  dis- 
cussed it  with  people,  and  it  seems  to  be  a  reasonable  figure.  If  you 
project  the  number  of  crimes  that  career  criminals  commit,  there 
are  lots  of  studies  on  this,  they  go  into  thousands  a  year. 

Mr.  Miller.  We  have  studies  by  the  Rand  Corp.,  as  you  well 
know,  indicating  all  sorts  of  statistics,  both  in  numbers,  both  in  at- 
titudes by  the  prisoners  after  they  are  incarcerated,  what  the  pris- 
oner philosophy  is  with  respect  to  rehabilitation.  There  are  studies 
that  you  gentlemen  should  really  read  that  have  to  do  with  the 
whole  subject  of  career  criminals. 

Senator  Specter.  Unfortunately,  I  have  read  them. 

Mr.  Miller.  Have  you? 

Senator  Specter.  Yes.  It  is  disquieting  nighttime  reading. 

Senator  Laxalt.  May  I  ask  a  question  while  we  are  on  this 
before  it  slips  my  mind? 

You  have  been  into  this  in  San  Diego  County  since  1975? 

Mr.  Miller.  1975,  yes. 

Senator  Laxalt.  What  has  that  done  to  your  overall  crime  rate? 

Mr.  Miller.  The  crime  rate,  and  that  is  the  point  I  want  to 
make,  in  California — in  California  the  crime  rate  is  down  consider- 
ably, is  down  substantially. 

Senator  Laxalt.  In  relation  to  other  States? 

Mr.  Miller.  In  relation  to  other  States. 

Senator  Laxalt.  And  your  county,  in  relation  to  other  counties? 

Mr.  Miller.  No,  not  necessarily.  But  it  is  down  comparably  and 
probably  below  most  counties,  yes. 
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Bear  in  mind  that  the  other  counties  now  have  career  criminal 
programs  too.  But  the  thing  that  is  happening,  which  is  exceeding- 
ly important,  is  that  in  1978,  the  State  went  from  indeterminate 
sentencing  to  determinate  sentencing,  and  since  1978,  and  thereaf- 
ter, when  sentences  and  the  terms  for  punishment  in  California 
were  gradually  raised  in  the  area  of  violent  crime,  more  and  more 
people  have  been  sent  to  prison. 

If  my  figures  are  correct,  and  I  think  they  are,  there  were  some 
22,000  to  23,000  individuals  in  State  prison  in  1978,  and  there  are 
close  to  35,000  in  prison  now. 

Senator  Laxalt.  How  many  of  those  are  career? 

Mr.  Miller.  Well,  there  again  I  cannot  give  you  the  figure  but  it 
is  a  considerable  number.  I  mean  we  are  concentrating  on  recidi- 
vists. What  I  am  saying,  by  putting  the  recidivist  in  prison,  to  a 
greater  extent  it  has  had,  in  my  judgment,  an  effect  on  the  crime 
rate.  It  is  a  tough  way  to  go  because  now  the  State  is  feeling  the 
pinch  and  we  are  having  difficulty  finding  space  for  the  people  who 
are  going  to  prison. 

Senator  Specter.  California  has  authorized,  through  referendum, 
bonds  for  prison  construction? 

Mr.  Miller.  They  did  authorize  it  by  vote. 

Senator  Specter.  Which  is  really  surprising  for  a  proposition  13 
State. 

Mr.  Miller.  Well,  what  I  am  saying  is  the  public — the  public  was 
willing  to  pay  the  price  of  $500  million  to  build  some  new  prisons 
in  order  to  take  care  of  the  people  that  you  are  talking  about. 

Senator  Laxalt.  Was  this  in  the  1982  authorization,  the  1982 
election? 

Mr.  Miller.  The  1982  election. 

Senator  Laxalt.  And  they  authorized  $500  million? 

Mr.  Miller.  $500  million. 

Senator  Specter.  Is  that  one  referendum  or  were  there  two? 

Mr.  Miller.  Two.  One  had  to  do  with  jails 

Senator  Specter.  That  impressed  me,  Mr.  Chairman,  because  I 
found  that  California  authorized  the  funding  in  a  popular  election, 
considering  their  very,  very  heavy  parsimonious  attitude,  the  origi- 
nator of  proposition  13. 

Senator  Laxalt.  Well,  you  have  obviously  made  your  case. 

Mr.  Miller.  Yes.  But  here  is  another  problem  that  has  to  be  con- 
sidered. 

Under  the  determinate  sentencing  law,  people  sent  to  State 
prison  received  a  third  off  for  good  time.  The  pressures  of  the 
prison  population  are  such  that  the  legislature  made  a  modification 
this  last  year,  even  with  the  increase  in  the  sentences,  that  under 
certain  conditions,  certain  conditions  in  which  the  prisoner  per- 
formed certain  functions  and  does  work  in  education,  whatnot,  that 
they  would  have  the  good  time  reduced  from  one-third  to  one-half. 

You  know,  there  are  pressures  that  take  place  in  this  area  that 
have  an  effect  upon  the  actual  deterrent. 

Senator  Laxalt.  Are  those  mainly  economic  in  character? 

Mr.  Miller.  Well,  work  programs  and  restitution  efforts,  things 
of  that  sort,  but  my  feeling  is  that  that  is  a  good  approach,  and  I 
am  hopeful  that  it  is  going  to  have  a  lasting  effect. 
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Senator  Laxalt.  You  mean  the  career  criminal  approach  provid- 
ing space  for  their  detention? 

Mr.  Miller.  Determinate  sentencing  and  so  on,  yes. 

Senator  Specter.  I  think  it  would  be  useful,  Mr.  Miller,  to  the 
extent  that  you  can,  to  give  us  judgments  on  quantification,  that  is 
how  many  career  criminals  there  are,  how  many  offenses  they 
commit. 

Mr.  Miller.  Sure.  I  would  be  happy  to. 

Senator  Specter.  My  own  judgment,  after  having  been  in  the 
field  for  a  long  time,  is  that  that  200,000  is  a  realistic  judgmental 
figure;  that  is  you  project  500  crimes  a  year,  it  is  on  the  conserv- 
ative side,  robberies  and  burglaries  for  career  criminals — I  see  nod- 
ding in  the  affirmative.  If  you  multiply  500  by  200,000,  you  come  to 
100  million  felonies.  And  when  Senator  Laxalt  and  I  discussed  it, 
we  tried  to  put  it  in  specific  enough  terms  so  that  if  you  are  talking 
to  other  Senators  or  Congressmen,  that  it  makes  sense.  And  the 
projection  that  I  come  back  to  is  the  one  which  was  made  by  the 
National  Commission  on  Criminal  Justice  Standards  and  Goals  10 
years  ago  in  1973,  when  they  had  a  projection  that  they  believed-I 
served  on  that  Commission — that  we  believed  that  violent  crime 
could  be  reduced  by  50  percent  if  you  really  did  a  job,  and  there 
has  been  a  lot  of  development  since  on  the  criminal  development.  I 
would  be  interested  in  your  thoughts. 

Mr.  Miller.  I  would  certainly  be  delighted  to  put  together  all  the 
information.  I  have  reams  of  information  on  this  entire  subject, 
and  I  will  promise  you  that  you  will  get  a  package  from  me  that 
covers,  I  think,  every  relevant  aspect  of  the  career  criminal  pro- 
gram. I  would  be  happy  to  do  so. 

Senator  Specter.  Because  to  the  extent  that  we  can  document  its 
success,  we  have  a  chance  of  getting  people  onboard  to  make  it 
happen. 

Mr.  Miller.  Certainly.  But  we  have  statewide  reports  that  are 
issued  periodically  and  I  will  forward  those  to  you,  too,  which  show 
the  performance  of  the  various  offices  in  the  area. 

Senator  Laxalt.  Are  there  any  other  States  which  could  be  used 
as  pilots? 

Mr.  Miller.  Well,  I  am  sure  that  there  are.  I  do  not  want  to 

Senator  Laxalt.  We  will  get  into  that. 

Mr.  Miller.  But  one  of  the  reasons  that  I  mention  this  is  because 
in  your  crime  package  your  sentencing  is  going  to  determinate  sen- 
tencing, and  I  think  it  is  wise.  I  think  that  is  the  kind  of  Federal 
proposal  that  is  going  to  be  followed  by  other  States  just  as  the  bail 
reform  proposal  is  a  model,  and  for  those  States  that  are  unable  to 
make  changes  in  their  own  law  that  have  to  do  with  the  dangerous- 
ness  of  an  individual  to  others  and  to  the  community,  gradually 
the  States  will  take  guidance  from  the  Federal  Government.  So 
what  you  have  here  is  a  crime  package  that  I  think  is  superlative, 
in  general  it  is  superlative,  and  I  think  it  is  something  that  should 
be  kept  as  a  package.  And  I  think  once  it  is  enacted  into  law,  it 
will  have  a  tremendous  effect  on  crime  in  this  country.  I  really  be- 
lieve that. 

Senator  Specter.  I  want  to  express  my  regrets.  I  have  to  go  but  I 
will  study  the  balance  of  your  testimony  and  look  forward  to  the 
materials  from  you. 
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Mr.  Miller.  Thank  you.  Thank  you. 

Senator  Laxalt,  there  was  one  item  that  is  not  included  in  my 
testimony  that  I  would  like  to  bring  to  your  attention. 

The  National  District  Attorneys  Association  is  very  concerned 
with  the  current  excess  distribution  of  legally  manufactured  drugs 
which  we  believe  are  being  used  in  great  quantities  for  illegal  use. 
The  drugs  with  which  we  are  particularly  concerned  are  Metham- 
phetamine,  that  is  Desoxyn;  Phenmetrazine,  which  are  called  Pre- 
ludins;  Amobarbital,  known  as  downers;  Dialudid  and  Talvin  which 
are  flowing  in  from  foreign  borders. 

On  May  1,  1983,  the  board  of  directors  of  the  National  District 
Attorneys  Association  adopted  a  resolution  expressing  its  position 
on  this  matter,  copies  of  which  will  be  sent  to  each  Member  of  Con- 
gress. 

I  would  like  to  submit  that  resolution  to  you  at  this  time.  We  ask 
that  in  your  drug  offenses,  particularly  in  that  section,  that  you 
make  certain  that  the  restrictions  on  production  quotas  of  these 
listed  drugs  are  tightened  and  not  relaxed.  And  I  have  a  copy  of 
that  resolution. 

Senator  Laxalt.  It  will  be  ordered  filed  and  we  will  certainly 
give  your  request  every  serious  consideration,  Mr.  Miller. 

I  have  a  time  deadline,  too,  and  you  probably  do  as  well.  May  I 
ask  you  one  question  in  connection  with  good  time? 

You  indicated,  I  think,  if  I  recall  correctly,  that  you  originally 
went  to  25  percent  good  time  credit  and  then  went  to  a  50-percent 
level? 

Mr.  Miller.  A  third.  It  was  one-third  good  time,  and  under  cer- 
tain conditions  it  was  recently  altered,  or  at  least  the  opportunity 
to  take  advantage  of  one-half  good  time  was. 

Senator  Laxalt.  We  are  at  a  10-percent  level,  as  you  know,  in 
this  bill.  Are  we  unrealistic? 

Mr.  Miller.  Now,  your  bill,  you  mean  as  far  as  good  time? 

Senator  Laxalt.  Ten  percent  credit  good  time,  yes. 

Mr.  Miller.  Well,  as  I  understand  it,  under  current  Federal  law. 
Federal  prisoners  are  eligible  for  parole  after  a  third,  so,  I  would 
hope  that  when  you  go  to  determinate  sentencing  that  you  put  it 
up  around  two-thirds.  I  think  that  is  where  it  belongs. 

There  was  one  other  area  that  I  wanted  to  bring  to  your  atten- 
tion of  a  technical  nature  that  has  to  do  with  some  provisions  that 
you  have  under  the  insanity  defense.  And  if  you  will  take  a  look  at 
that,  my  recommended  changes  there,  I  think  it  would  be  benefi- 
cial to  you  because  I  see  over  the  horizon  some  problems  that  you 
are  going  to  face,  at  least  based  on  our  California  experience. 

Senator  Laxalt.  Do  you  have  those  as  suggestions  in  writing? 

Mr.  Miller.  Yes,  I  have  them  in  writing. 

Senator  Laxalt.  Are  they  contained  in  your  statement? 

Mr.  Miller.  They  are  contained  in  my  statement.  There  are 
three  separate  changes  recommended  of  a  technical  nature. 

Senator  Laxalt.  All  right.  We  will  take  a  very  close  look  at 
those. 

Mr.  Miller,  do  you  have  anything  else  to  offer  to  the  committee? 

Mr.  Miller.  No.  The  only  final  statement  that  I  can  make,  and  it 
is  covered  in  my  testimony  on  violent  crime,  I  think  that  that  is 
one  area  that  the  National  District  Attorneys  Association  opposes. 
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We  believe  that  the  prosecution  of  violent  crimes  should  remain 
with  the  local  prosecutor.  I  have  had  the  opportunity  to  serve  as 
both  the  U.S.  attorney  and  as  a  district  attorney,  and  I  can  tell  you 
that  a  lot  of  problems  are  encountered  in  that  delicate  relationship 
between  the  Federal  prosecutor  and  a  local  DA.  We  really  do  not 
need  that  kind  of  intrusion  into  local  prosecutions. 

Senator  Laxalt.  We  are  sensitive  to  that.  Certainly  I  speak  not 
only  for  myself  but  for  the  other  members  of  the  subcommittee. 
The  last  thing  we  want  to  do  in  this  package  is  to  intrude  unneces- 
sarily into  the  State  and  local  realm.  We  just  do  not  want  to  do 
that. 

Mr.  Miller.  It  just  causes  all  sorts  of  problems. 

Senator  Laxalt.  Well,  we  thank  you  very  much  and  we  look  for- 
ward to  working  with  you.  We  are  just  getting  started  on  this 
track.  It  is  going  to  be  a  long  while. 

Mr.  Miller.  I  just  want  you  to  know  that  the  National  District 
Attorneys  Association,  with  the  exception  of  that  area,  murder  for 
hire  and  violent  crime,  is  prepared  to  support  you  in  every  possible 
way  that  we  can. 

Senator  Laxalt.  That  is  very  reassuring,  to  say  the  least,  be- 
cause as  I  indicated  initially  here,  you  are  out  there  in  the  trench- 
es dealing  with  this  problem. 

Mr.  Miller.  Well,  we  think  the  crime  package  is  the  best  thing 
that  has  come  along  in  a  long,  long  time. 

Senator  Laxalt.  Thank  you. 

We  do,  too,  in  all  objectivity.  Thank  you  very  kindly. 

[The  prepared  statement  of  Mr.  Miller  and  resolution  follow:] 


296 


Prepared  Statement  of  Edwin  L.  Miller^  Jr. 


I  am  honored  to  have  this  opportunity  to  discuss  with  you  an 
enormously  complex  and  important  piece  of  proposed  legislation, 
H.R.  2151,  known  as  the  "Comprehensive  Crime  Control  Act  of  1983." 
As  a  former  United  States  Attorney,  the  first  person  to  be 
appointed  to  that  position  in  the  Southern  District  of  Cali- 
fornia, and  as  the  District  Attorney  for  San  Diego  County,  a 
position  to  which  I  was  first  elected  in  1970,  I  believe  I  have 
a  thorough  understanding  of  both  our  federal  and  state  systems 
of  criminal  justice. 

Although  I  must  confess  my  native  California  marches  to  the 
beat  of  its  often  peculiar  drummer,  many  of  our  states  follow 
the  lead  of  the  federal  government  in  the  implementation  and 
administration  of  the  criminal  law.  Thus,  any  action  the  Congress 
takes  with  respect  to  the  administration  of  criminal  justice  at 
the  national  level  has  a  tremendous  impact  upon  state  and  local 
prosecutions  and  the  way  our  state  courts  do  business.  In  addi- 
tion, of  course,  how  well  or  poorly  the  federal  system  deals 
with  crime  has  a  residual  effect  on  us  at  the  local  level,  for 
not  only  do  federal  crooks  also  practice  local  crime,  but  we  are 
the  communities  from  which  they  spring. 

I  an.  addressing  you  today  in  my  capacity  as  President-elect 
of  the  National  District  Attorneys  Association,  the  representa- 
tive organ  iza*.  i  or,  of  prosecutors  throughout  the  country.  It  is 
the  position  of  our  association  that  H.R.  2151  is  —  with  one 
exception  --  a  particularly  valuable  piece  of  proposed  legisla- 
tion and  one  which  our  association  earnestly  supports.  We  believe 
It  will  restore  some  much-needed  balance  in  our  criminal  justice 
system  and  that  it  will  result  in  a  greatly  heightened  responsive- 
ness of  that  system. 

Our  system  of  law  attempts  to  strike  a  balance  between 
competing  rignts.  We  weigh  society's  right  to  be  free  from  the 
fear  and  the  tyranny  of  crime  against  the  individual's  right  to 
be  free  from  unwarranted  state  interference,  and  attempt  to 
strike  a  balance.  We  define  the  legitimate  role  of  the  police. 
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We  set  forth  those  instances  in  which  a  magistrate's  warrant  is 
required  for  searches  or  arrests.  We  provide  regular  legal  mechan- 
isms for  the  full  and  fair  adjudication  of  disputes. 

In  our  system,  we  also  attempt  to  balance  the  interest  of 
the  federal  gc-.frnment  against  that  of  state  and  local  govern- 
ment. We  provide  feOtral  enforcement  power,  federal  sanctions, 
in  those  ir.  y.t  onces  in  which  individual  conduct  is  violative  of 
some  federal  standard  or  right.  In  other  words,  federal  law 
enforcfmcnt  is  limited  to  those  areas  in  which  the  conduct 
coaplainod  of  has  a  federal  nexus.  Prosecution  of  other  criminal 
conducr  is  reserved  for  the  states. 

This  proposed  legislation  attempts  to  redefine  the  balance 
in  both  these  areas.   First,   it   alters  the  balance  between  an 


ir.Gividual ' s  rights  against  the  government  and  the  government's 
rights  to  protect  society  from  crime.  In  that  area,  we  in  the 
prosecutorial  conrmuniry  believe  that  this  legislation  would 
actually  restore  balance  to  our  criminal  justice  system,  balance 
which  until  now  has  been  tipping  ever  farther  in  favor  of  the 
accused  and  to  the  detriment  of  the  innocent  citizen  seeking 
protection. 

Second,  the  bill  attempts  to  alter  the  balance  between  state 
and  federal  enforcement  and  prosecution,  granting  to  the  federal 
government  expanded  ability  to  take  over  some  criminal  matters 
which  are  wholly  inappropriate  for  the  federal  government,  and 
to  do  so  whenever  some  tenuous  federal  relationship  can  be 
alleged.  It  has  the  potential  to  deliver  unto  the  federal  govern- 
ment, then,  the  power  to  selectively  take  on  certain  cases 
deemed  important  or  newsworthy  enough  to  merit  federal  attention 
while  leaving  the  state  prosecutor  with  federal  cast-offs. 

It  is  not  surprising  that  we  who  are  state  prosecutors  are 
wary  of  such  a  proposal.  But  for  a  number  of  other  reasons  as 
well,  we  earnestly  oppose  the  federal  expansion  of  jurisdiction 
••  extraordinarily  unwise. 

Mith  the  exception,  then,  of  those  provisions  calling  for  an 
•  sp*r>«iao  of  the  role  of  the  federal  government,  the  National 
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Districi  Attorneys  Association  supports  the  Comprehensive  Crime 
Cont.roi    Act  of  19  83. 

Indeed,  xe  do  more  than  support  it.  As  NDAA ' s  representative, 
I  c-.'.gt'  passage  of  those  portions  of  this  bill  which  would 
sti-enq?:hen  the  government's  position  in  the  setting  of  bail  and 
would  t?tus  offer  our  communities  a  greater  measure  of  protec- 
tion; would  subst am ial ly  raodify  the  defense  of  insanity  so  as 
to  properly  place  the  burdtn  upon  tht-  person  asserting  such 
defense;  wouJd  ando  much  of  thi-  damage  done  by  the  courts  in  t he 
application  cf  the  Exclusionary  Rule;  would  reform  sentencing 
procedure  an  3  the  administration  of  our  laws  concerning  illicit 
drugs  and  narcotics. 

I  now  would  like  to  discuss  briefly  a  few  of  the  major  provi- 
sions of  this  pending  legislation,  indicating  why  NDAA  offers 
such  strong  support. 


GOOD  Fa:TH  exception  to  the  EXCLUSIONAPY  RL!LE 


Perhaps  the  most  highly  publicized  and  widely  supported 
section  of  the  bill  is  the  Exclusionary  Rule  Limitation  Act.  The 
National  District  Attorneys  Association  joins  the  President  and 
an  impressive  list  of  criminal  justice  scholars,  legislators, 
judges  and  citizens  across  the  nation  in  tendering  the  strongest 
possible  support  for  this  Act. 

As  you  know,  our  newspapers  are  filled  on  a  daily  basis  with 
s:ories  of  how  one  criminal  defendant  or  other  escaped  conviction 
due  to  a  "technicality."  Most  often,  that  "technicality"  is  the 
Exclusionary  Rule. 

In  general,  our  citizens  don't  understand  the  Exclusionary 
Rule.  Most  don't  even  know  such  a  thing  exists.  They  do  know, 
however,  that  in  too  many  cases  the  murder  weapon  or  the  seized 
narcotics  or  the  confession  is  kept  from  the  jury  and  justice  is 
thus  thwarted.  They  know  it,  and  they  resent  it.  They  resent  it 
-because  they  expect,  thty  demand,  a  criminal  justice  system 
which  'set'ks  out  the  truth  and  punishes  -known  Jawbreakers,  rather 
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thar.  CI  tystem  in  which  truth  bfcomc-s  but  a  rtst  stop  on  the 
headJong  i ac-  Toward  procedural  purity. 

Our  citizf.-.s  are  concerm-d  that  our  criminal  courts  have 
demanded  not  basic  fairness,  not  procedural  regularity,  but  proce- 
dural perfection  and  that  anything  short  of  perfection,  no  matter 
how  close  to  perfect  It  might  be,  is  by  definition  "error"  and 
reason  enough  to  suppress  evidence  --  often,  the  most  probative 
evidence . 

Tl.is  act  would  curt  part  of  that  problem,  while  still  provi- 
ding protection  for  the  legitimate  rights  of  our  citizens  to  be 
free  of  unreasonable'  police  conduct. 

Under  this  act,  good  faith  mistakes  made  by  Jaw  enforcement 
officers  in  the  collection  of  criminal  evidence  would  no  longer 
automatically  result  in  the  suppression  of  that  evidence. 

That  IS  to  say,  evidence  of  a  crime  could  not  be  excluded 
from  trial  due  to  a  minor  search  and  seizure  violation,  as  long- 
_as  the  officer  who  seized  the  evidence  acted  under  the  reason- 
able and  good  faith  belief  that  his  action  was  lawful. 

Currently  the  Exclusionary  Rule  visits  upon  our  law  enforce- 
ment officers,  our  courts  and  our  communities  a  nightmare  of 
confusion  and  conflicting  decisions. 

The  Exclusionary  Rule  was  born  of  a  noble  intent.  Certainly 
It  was  not  intended  to  create  chaos.  It  was  intended  to  hold 
police  behavior  in  check  by  taking  away  the  incentive  for 
officers  to  engage  in  court -defined  "illegal"  conduct  violative 
of  court -recogni zed  or  court -created  rights.  The  scope  of  the 
rule  has  now  expanded  beyond  its  legitimate  purpose. 

In  order  for  the  Rule  to  have  any  beneficial  effect,  two 
elements  must  be  present.  First,  there  must  be  certainty  as  to 
the  standard  of  acceptable  police  behavior.  In  order  to  teach  an 
officer  that  unacceptable  behavior  will  produce  no  usable 
evidence,  the  officer  must  first  know  at  what  point  behavior 
becomes  unacceptable.  Today,  he  simply  does  not  know  that  because 
the  courts  keep  retroactively  redefining  acceptable  police 
conduct  and  so  the  "lesson"  for  the  police  officer  is  wholly  lost. 
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Second,  there  must  be  some  reasonable  proximity  in  time 
beth-een  the  officer's  conduct  and  the  court  ruling  on  the  pro- 
priety of  that  conduct.  Again,  that  element  is  missing  in  our 
system.  An  officer  makes  a  search  incident  to  an  arrest  today 
and  it  will  not  be  for  perhaps  five  years  on  a  trip  through  the 
appellate  courts  that  today's  perfectly  proper  conduct  will  be 
pronounced  unacceptable,  "illegal,"  by  a  court  in  its  after- 
acquired  wisdom. 

Today's  chaos  comes  because  the  Exclusionary  Rule  does  not 
deter  police  misbehavior  because  it  does  not  punish  police  mis- 
behavior. Instead,  it  punishes  police  lack  of  prescience,  police 
inability  to  anticipate  years  in  advance  how  future  courts  are 
going  to  rule  on  search  and  seizure  issues.  No  one  quarrels  with 
deterring  misconduct,  but  we  should  not  punish  the  officer  who, 
in  good  faith,  tries  to  enforce  the  law  to  the  best  of  his 
abil 1 t y . 

Today's  system  has  become  so  unsure,  has  become  so  unable  to 
offer  guidance  to  the  officer  that  we  are  not  infrequently 
confronted  with  a  magistrate  who  issues  a  search  warrant,  only 
to  have  second  thoughts  and  suppress  the  evidence  properly  seized 
under  his  own  warrant. 

Today,  if  an  honest,  well  trained  and  experienced  police 
officer  who  earnestly  wants  to  follow  the  law  goes  to  see  an 
-honest,  well  trained  and  experienced  deputy  district  attorney 
who  earnest  iy  wants  to  follow  the  law  and  together  they  prepare 
an  affidavit  and  warrant  and  take  them  to  an  honest,  well 
trained  and  experienced  magistrate  who  earnestly  wants  to  follow 
the  ]aw,  and  the  magistrate  then  carefully  Seviews  the  affidavit 


and  the  warrant,  all  these  folks  have  about  a  75%  chance  of 
doing  everything  right. 

That  means  that  even  under  the  very  worst  scenario  from  the 
crook's  standpoint,  he's  got  at  least  a  25%  chance  going  in  that 
the  evidence  gathered  against  him  is  going  to  be  suppressed. 

I  submit  to  you  that  such  a  system  makes  no  sense  and  it's 
time  to  do  something  about  it.  This  bill  would  do  it. 
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In  considering  imposition  of  limits  upon  application  of  t he 
Exclusionary  Rule,  you  should,  I  respectfully  suggest,  pose  five 
quest  ions . 

f_i rst ,  does  the  Exclusionary  Rule  really  have  that  much 
impact  on  criminal  trials  that  it  is  something  we  should  concern 
ourselves  wii h? 

Emphatically,  yes.  About  90%  of  all  criminal  cases  in  the 
nation  are  conducted  in  state  courts.  The  only  major  study  of 
these  state  court  prosecutions,  completed  in  1982  by  the  National 
Institute  of  Justice,  has  concluded  that  the  Exclusionary  Rule 
has  a  major  impact  on  criminal  trials.  In  California,  over  a 
third  of  all  felony  drug  arrestees  are  ultimately  set  free 
because  of  senrch  and  seizuiu  issues.  From  1976  to  1979,  that 
amounted  to  over  4,000  felony  cases.  Of  those  persons  not  prosecu- 
ted, nearly  half  were  rearrested  within  two  years  of  release. 

Second,   would  establishing  a   "good  faith  exception"  to  the 
Exclusionary  Rule  weaken  its  deterrence  upon  police  misconduct? 
The  answer  to  this  question  is  just  as  emphatic  and  it  is  no. 
First   of  all,  to  believe  that  the  Exclusionary  Rule  effec- 
tively deters  police  misconduct  is  to  believe  in  the  tooth  fairy. 
It   is   a   simple   illusion,   for   the   rule   does   not   punish   the 
officer   for   misconduct,   it   punish(?s   society   by   allowing   a 
criminal  to  go  free. 

As  we  discussed,  the  Exclusionary  Rule  has  not  resulted  in 
any  certainty  of  standard  by  which  an  officer  can  gauge  his 
conduct . 

In  the  past  four  years  alone,  the  United  States  Supreme 
Court  nas  changed  its  opinion  by  split  decision,  no  less  than 
foi;r  times  as  to  exactly  what  parts  of  a  car  or  its  contents  an 
officer  may  search  without  a  warrant.  Clearly,  our  courts  are 
raking  a  valiant  effort  to  define  the  limits  of  the  Fourth 
A.-.vr.dr  •..••nt  .  Such  judicial  backing  and  filling,  however,  provides 
i:-:'i\.-  meaningful  guidance  to  police  officers,  for  while  the 
-^■iq'.-s  think  great  thoughts  and  write  rough  drafts  of  new  Fourth 
A.r.-,T  d.T  v-m   pronouncements,   the  officer   has  to  decide  whether  he 
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car.  dc  a  pat-down   for  weapons  on  this  Hell's  Angel  he's  just 
found  in  a  dark  alley. 

One-  of  the  more  pernicious  aspects  of  the  Exclusionary  Rule 
in  Its  present  form,  is  that  it  protects  only  the  criminal  and 
does  not  hing  for  the  innocent  citizen  who  is  wrongly  stopped  or 
searched  by  police.  It  is  an  ignoble  judicial  rule  which  gives 
100%  of  us  benefits  --  in  every  case,  at  every  time,  with  no 
exceptior;s  --  t-o  criminals,  at  the  expense  of  honest  citizens. 

Let  us  suppose  for  a  moment  that  an  officer  mistakenly 
enters  an  innocent  citizen's  home.  Let  us  suppose,  further,  that 
the  officer's  conduct,  while  technically  improper,  was  both 
reasonable  and  nade  in  good  faith.  What  benefit  comes  to  the 
innocent  citizen  from  the  Exclusionary  Rule?  None. 

The  invading  officer  found  no  drugs,  no  guns,  no  dead  bodies 
inside  the  innocent  man's  house.  The  innocent  man  is  not  prosecu- 
ted for  any  offense,  for  the  good  and  sufficient  reason  that 
he  has  committed  no  crime.  There  is,  therefore,  no  evidence 
to  suppress  and  no  trial  at  which  to  suppress  it. 

So  our  wronged  citizen  turns  for  relief  to  the  civil  courts. 
If  the  officer  did  act  reasonably  and  in  good  faith,  and  if 
he  can  so  demonstrate,  the  citizen  does  not  collect  a  penny. 
There  is,  you  see,  a  good  faith  exception  in  civil  law  which 
bars  such  recovery. 

I  submit  to  you  that  the  situation  is  incongruous.  The 
innocent  victim  is  denied  recovery  because  the  officer  acted 
reasonably  in  good  faith,  while  a  similarly  aggrieved  criminal 
defendant  enjoys  full  immunity  from  his  crime  because  criminal 
lav.  lacks  a  siT.ilar  good  faith  doctrine. 

I  submit  to  you  that  this  bill  evens  the  score:  it  limits 
the  criminal's  "recovery"  to  that  available  to  the  innocent 
victim  in  civil  court  and  does  not  allow  the  criminal  to  receive 
more  protection  than  does  the  honest  citizen. 

The  third  question  you  must  ask.  m  consideration  of  this 
matter  is  whether  the  good  faith  exception  could  be  used  to 
excuse  serious  Fourth  Amendiient  violations  by  the  simple  assertion 
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by  thi'  officer  that  he  was  acting  in  good  faith. 
The  answer  hero,  again,  is  no. 

Under  this  bill,  the  officer's  conduct  is  measured  by  the 
objective-  standard  of  reasonableness,  and  clear  or  serious  viola- 
tions of  a  right  of  privacy,  are  by  their  very  nature,  not  reason- 
able. 

"Good  faith"  is  a  recognized  legal  standard  that  can  be 
measured  objectively,  it  is  not  a  simple  incantation  to  be 
invoked  for  the  purpose  of  shielding  an  officer  from  the  conse- 
quences of  his  misdeeds. 

Fourth ,  we  must  ask  whether  the  Exclusionary  Rule  is  a  consti- 
tutional requirement  not  subject  to  statutory  amendment. 

Again,  no.  The  Fourth  Amendment  offers  protection  against 
unreasonable  searches  and  seizures,  but  a  whole  line  of  cases 
holds  that  the  Exclusionary  Rule  as  a  method  of  implement  ing 
that  constitutional  protection  is  judge  created,  not  Constitution 
created.  As  such,  it  is  susceptible  to  Congressional  modification. 

Fiftji,  does  this  proposed  exception  have  precedent  in  any 
statf  or  federal  law? 

Y^ i .  The  Fifth  Circuit  Court  of  Appeals  in  1980  outlined  a 
reasc-ai.le ,  qocd-faith  exception  to  the  Exclusionary  Rule. 
Another  case  is  p>ending  before  the  United  States  Supreme  Court. 
Appellate  courts  of  two  states  have  adopted  a  good  faith  excep- 
tion. Such  an  exception  has  been  written  into  state  law  in 
Arizona  and  Colorado. 

The  Exclusionary  Rule  has  been  called  "the  great  irrationa- 
lity in  cur  systtir  of  justice."  I  submit  that  the  "good  faith 
exception"  will  restore  some  rationality  to  the  rule  and  I  urge 
Its  adoption. 

BAIL  REFORM 

The  Comprehensive  Crime  Control  Act  of  1983  also  contains 
the  Bail  Reform  Act  of  1983,  an  importan*  and  overdue  overhaul 
of  the  manner  in  which  we  set  bail. 
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In  candor,  there  is  a  certain  amount  of  dishonesty  in  our 
baiJ  setting  procedure  today.  This  act  would  remove  that  and 
allo»j  the  courts  to  function  in  a  more  straightforward  fashion 
vniii.-  stii:  looking  out  for  the  safety  of  the  community. 

Under  current  law,  all  defendants  save  those  in  capital 
casts  are  entitlfd  as  matter  of  right  to  an  O.R.  release  or 
reasonable  bail,  the  only  purpose  of  that  bail  being  to  guarantee 
the-  defendant's  appearance  in  court.  The  danger  the  defendant 
POST'S  to  the  comraunity  or  to  particular  victims  or  witnesses  in 
thv  instant  case  is  not,  technically,  a  factor  to  be  considered 
m  setting  of  bail. 

The  courts  of  this  country,  however,  are  not  eager  to  set 
free  dangerous  offenders.  It  is  not  unusual,  then,  for  the  danger- 
ous nature  of  a  particular  defendant  to  be  noted  and  used  as  a 
factor  in  assessing  whetner  or  not  he  will  flee. 

That  approach  often  solves  the  temporary  problem,  but  it 
does  not  address  the  central  question,  which  is  not  whether  this 
defendant  will  flee  but  whether  he  will  hurt  someone. 

Under  the  proposed  act,  the  court  would  straightforwardly 
face  the  question  of  whether  a  defendant  is  suitable  for  pretrial 
release  at  all. 

No  longer  would  a  defendant  b*  entitled  almost  as  a  right  to 
an  O.R.  release.  Under  this  act,  a  court  would  have  available  a 
range  of  alternatives,  from  a  release  O.R.,  to  a  release  on 
specified  conditions  such  as  regular  reporting  to  law  enforcement 
or  the  posting  of  a  substantial  bond,  to  temporary  detention,  to 
detention  until  trial. 

Perhaps  more  importantly,  this  proposed  act  shuts  down  the 
revolving  door  through  which  arrestees  leave  the  jail  for  freedom 
on  bail  again  and  again  and  again  while  their  criminal  cases  are 
pending.  This  act  provides  a  presumption  that  a  violent  offender 
who  has  a  prior  conviction  for  a  violent  offense  which  was 
committed  while  on  pretrial  release  is  not  a  suitable  candidate 
for  bai  J . 

Often,  wtt    see  cam—     ill  «Mck  tiM  vielent  offender  was,  at 
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<he  tjrc*.  ol  the  offenst,  already  on  bail  for  assaulting,  or 
injur ino  some  other  citizen.  This  act  would,  in  tliose  cases 
before  the  federal  courts,  put  an  effective  stop  to  that  needless 
endangernent  of  our  conununi  t  les . 

The  moit  controversial  provision  of  this  act  is  its  explicit 
aut hor izat loi:  of  pretrial  detention.  Such  detention  would  be 
authorized  whtrt-  the  magistrate  determined  that  no  condition  or 
combination  of  conditions  would  assure  the  defendant's  appear- 
ance or  the  safety  of  another  person  in  the  community. 

This  act  would  change  existing  law  to  limit  the  court's 
discretion  in  the  setting  of  release  conditions  by  requiring 
that  the  magistrate,  on  his  own  motion  or  that  of  the  government, 
hold  a  hearing  upon  which  to  base  his  findings. 

This  requirement  of  a  hearing  and  judicial  findings  arising 
therefrom  provides  a  regular  and  fair  mechanism  by  which  to 
balance  a  defendant's  right  to  be  free  from  unreasonable  deten- 
tion  with   the   community's   right   to  be  free   from  unreasonable 
risk. 

I  find  the  provisions  calling  for  detention  to  be  well  thought 
out,  well  drafted  and  designed  to  protect  the  civil  liberties 
of  the  accused  while  protecting  the  safety  of  the  community. 
Thas  section  simply  declares  that  the  notion  that  an  accused 
has  a  civil  liberty  to  repetitive  releases  and  multiple  opportu- 
nities to  do  violence  to  his  fellows  is  silliness,  and  that 
at  some  point  the  court  must  take  into  consideration  the  defen- 
dant's dero.-st  rat  ed  t^-havior  and  make  the  not  unreasonable  deter- 
mination that  he  wlic  has  been  violent  numerous  times  in  the 
past  will  to  violent  aqain    and  shall  be  detained. 

The  proposed  act  aiso  does  awa.y  with  more  silliness  as  it 
tightens  provisions  for  bail  after  conviction  and  pending  appeal. 
One  proposed  requirement ,  for  example,  is  that  the  court  must 
find,  before  placing  a  convicted  defendant  on  bail,  that  his 
appeal  is  not  brought  frivolously  or  for  purposes  of  delay. 
That  siatply  i^^nhances  tht  integrity  of  the  judicial  process  and 
would   foster   an   increased   respect   for   the   criminal   justice 
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system's  ability  to  carry  through  with  sanctions  following  a 
convict  ion. 

The  National  District  Attorneys  Association  is  in  strong 
support  of  this  proposed  act. 

The  aims  of  this  Act  are  to  be  conunended.  These  comprehensive, 
provisions  provide  that  the  truly  insane  person  will  not  be  held 
criminally  responsible  for  his  insane  acts,   and  that  the  same 
person  will  not  be  prematurely  released  from  hospitalization  if 
h<  remains  a  danger  to  persons  or  their  property. 

Thf  Act  adopts  what  is  frequently  called  the  M'Naughten 
standard  of  insanity.  That  test  of  insanity  requires  the  criminal 
dw-fendant  to  prove  that  a  result  of  mental  disease  or  defect,  he 
(or  she)  was  unable  to  appreciate  the  nature  and  quality  or  the 
wrongf  l:^  ness  of  his  act. 

This  test  IS  not  new  to  American  crimirja!  law.  It  traces  its 
origins  lo  a  test  devised  in  the  British  Hou.5'i>  of  Lords  in  1843 
in  response  to  an  attempt  \43cn  the  life  of  the  Prime  Minister, 
Sir  Roi>.'rt  Peel.  ;it  has  been  adopted  in  numerous  states  and  has 
proven  to  i.e  a  fair  and  trust wc-r thy  test  of  criminal  insanity. 

The  y'^^aughten  t^st  focus-cs  on  the  cognitive  element  of 
orime  an;  *-e  ability  of  the  criminal  to  know  what  he  was  doing. 
If  the  offu-ier  can  show  he  did  r.ot  know  he  was  holding  a  gun, 
thought  it  «as  a  banana,  or  that  he  did  not  know  that  it  was 
wrong  to  pjt  the  gun  to  someone's  temple  and  pull  the  trigger, 
he  establishes  his  insanity. 

In  some  states,  other  tests  have  been  tried  which  add  a 
control  or  volitional  element.  These  tests  excuse  the  defendant's 
conduct  if  he  can  show  that  he  was  unable  to  control  his  conduct 
or  was  moved  by  some  irresistable  impulse.  Such  tests  should 
be  rejected  for  good  reason.  Psychiatric  guesswork  notwithstand- 
ing, there  simply  is  no  valid  or  reliable  way  to  distinguish 
whether  an  actor  performed  the  criminal  act  because  he  was  unable 
or  merely  unwilling  to  control  his  behavior.  Indeed,  the  impossi- 
bility of  the  task  is  likely  to  result  in  the  frustration  of 
the  fact-finding  process  and  ultimately  to  unjust  verdicts. 
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It  must  bf  renn-'mbL-red  that  M'Naughten  is  a  legal  test,  not 
a  medical  or  psychiatric  or  psychological  construct.  It  is  a 
narro^-  test  of  Ifgal  responsibl lity  intended  solely  and  exclu- 
sively lo  separate  the  truly  insane  from  the  merely  evil  or 
dangerous  who  commit  crimes. 

Criminal  acts  rarely  result  from  mental  disorder.  The  rela- 
tionship between  crime  and  insanity  is  not  well  understood, 
did  the  proliferation  of  experts  on  16  sides  of  each  issue  in 
forensic  psychiatry  is  testar.ert  to  the  state  of  confusion  that 
rtigns.  To  the  extent  that  a  more  expansive  test  of  insanity 
is  permitted,  a  legal  system  irvites  the  r.cral  judgments  of 
t  hr-  experts,  thinly  veiled  in  medicolegal  terms.  If  moral  judg- 
iti  nt  s  are  to  bf  made  at  all,  as  they  must  in  insanity  cases, 
thai  duty  befter  falls  on  the  jurors,  not  the  psychiatrists. 
1  urge  you  to  adopt  the  M'Naughten  test. 

A  aost  vital  feature  of  this  Act  is  the  allocation  of  the 
burden  of  proof  of  insanity  to  the  defendant.  The  most  widely 
criticized  aspect  of  the  insanity  law  in  some  jurisdictions 
IS  tht^-  impossible  burden  sometimes  placed  on  the  Government 
of  proving  someone's  sanity  beyond  a  reasonable  doubt. 

This  is  not  to  say  that  prosecutors  should  not  be  required 
to  prove  each  and  every  element  of  the  offenses  charged  beyond  a 
reasonable  doubt.  Indeed  they  should.  But  the  overwhelming 
majority  of  American  ]ur isdict ions  recognize  that  the  evidence 
of  the  defense  of  insanity  should  be  produced  by  the  defendant. 
The  defense  of  insanity  is  not_  a  defense  against  the  elements  of 
a  crime.  It  is  an  affirmative  defense  to  legal  and  moral  responsi- 
bility. It  says,  "even  if  I  did  it,  I'm  not  responsible."  As 
such,  it  IS  entirely  proper  that  the  defendant  have  the  burden 
of  establishing  non-responsibility.  A  defendant  is  required  to 
present  the  evidence  in  all  other  affirmative  defenses  and  this 
IS  particularly  fitting  in  the  case  of  insanity.  Such  evidence 
IS  peculiarly  available,  if  at  all,  to  the  defendant.  On  the 
other  hand,  evidence  to  establish  sanity  -  beyond  any  reasonable 
doubt  -  IS  frequently  unavailable  to  the  prosecution. 
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I  have  heard  judges,  prosecutors  and  defense  counsel  roundly 
denounce  the  Herculean  task  of  requiring  the  Government  to  prove 
anyone  is  not  insane  beyond  a  reasonable  doubt.  The  single  most 
attractive  provision  of  this  Act  is  to  fairly  require  the  accused 
to  prove  his  insanity  by  the  leaser  standard  of  clear  and 
convincing  evidence. 

The  standards  proposed  here  for  mental  competency  parallel 
those  now  employed  in  most  American  jurisdictions.  The  procedures 
carefully  balance  the  need  for  procedural  fairness  to  those 
hospitalized  for  psychiatric  care  and  the  need  to  protect  Ameri- 
cans from  dangerous  offenders. 

I  am,  however,  puzzled  by  one  provision  of  Section  4242 
(Page  173)  of  the  Act.  It  provides  that  upon  filing  of  defen- 
dant's not-ice  of  intent  to  raise  the  defense  of  insanity, ".. .the 
court,  upon  motion  of  the  attorney  for  the  government,  may 
order..."  a  psychiatric  examination.  In  most  jurisdictions  the 
procedure  requires  the  court  to  order  such  an  examination  and 
report.  It  is  hard  to  imagine  what  good  reason  exists  for  giving 
the  court  unfettered  discretion  to  deny  a  Government  request  for 
an  independent  examination.  One  could  even  expect  that  in  such  a 
case  the  only  psychiatrists  who  might  appear  would  be  those 
hired  by  tht-  accused.  The  Government  should  have  an  absolute 
right  to  appointment  of  additional  independent  psychiatrists  or 
even  the  psycniatrists  of  their  choice. 

Another  provision  of  the  Act  that  bears  closer  scrutiny  is 
Section  4247(i)  (P  194)  which  penrits  a  hospitalized  defendant 
to  petition  for  a  new  release  hearing  every  six  months.  Similar 
provisions  elsewhere  have  resulted  in  abuse.  Often  a  patient 
barely  returns  to  the  therapeutic  setting  before  he  is  busily 
conc^-rned,  not  with  therapy,  but  with  working  on  his  next  peti- 
tion for  release.  Often  such  a  patient  will  be  "out  to  court" 
for  Sfveral  months  at  a  time.  I  would  urge  you  to  consider 
setting  a  longer  period  between  such  petitions.  An  offender  who 
recovers  in  the  interim  would  not  be  disadvantaged,  since  the 
medical  director  is  required  to  promptly  advise  the  court. 
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Pinany,  the  proposed  amendnient  to  Rule  704(b)  of  the  Federal 
Rules  of  Evidence  (page  196)  ic  courting  disaster.  The  propo»al 
would  keep  a  mental  health  expert  from  expressing  an  opinion  as 
to  whether  or  not  the  defendant  had  a  particular  mental  state, 
for  example,  the  intent  to  Icill.  An  expert  is  permitted  to  opine 
in  florid  detail  every  fact  of  the  defendant's  sordid  life, 
every  wretched  thought,  every  psychotic  delusion,  yet  we  permit 
all  of  this  only  as  relevant  to  one  ultimate  fact  -  did  he 
intend  to  l^ill  his  victim?  Does  it  ma)^e  any  sense  to  prevent  the 
expert  from  giving  his  opinion  on  the  only  important  issue  in 
the  case?  I  say  no! 

We  tried  this  very  prohibition  in  California  in  Penal  Code 
Section  29.  The  result  was  to  confuse  jurors  even  more.  Why  - 
they  asl<  -  permit  all  this  confusing  and  contradictory  evidence 
and  yet  stop  short  of  the  one  question  they  need  the  most  help 
ta;th?  It  IS  no  answer  to  say  that  that  is  the  ultimate  issue.  We 
let  all  sjaecies  of  experts  testify  on  ultimate  facts  on  the 
theory  it  will  help  the  jurors  with  their  decision.  If  mental 
health  exp<yrts  are  ttj  be  permjtted  to  testify  at  all,  they 
should  be  permitted  to  state  their  conclusions  and  be  prepared 
tn  defend  the-. 

With  the  i-?w  technral  exceptions  or  questions  1  have  raised, 
I  cdn  assure  y'>u  NDAA  strongly  supports  enactment  of  the  provi- 
Sior.i  of  Title  V. 

HABEAS  CO??JS 

One  provision  of  the  legislation  currently  before  the 
Cominittee  which  is  of  great  interest  to  state  prosecutors,  and 
which  we  wholeheartedly  support,  is  the  section  entitled  Reform 
of  Federal  Intervention  in  State  Proceedings.  As  you  know,  30 
years  ago  in  Brown  v.  Allen,  the  Supreme  Court  opened  the  door 
to  liberal  reexamination  of  state  convictions  through  use  of  the 
Writ  of  Habeas  Corpus.  A  concurring  justice  in  that  decision 
expressed  concern  about  the  "floods  of  stale,   frivolous  and 
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repititious  petitions"  he  felt  were  then  inundating  the  lower 
federal  courts.  The  "flood"  ne  was  concerned  about  consisted  of 
541  petitions.  Last  year  over  8,000  habeas  corpus  petitions 
wt're  filed,  alinost  fifteen  times  the  number  Justice  Jackson 
t^.ought  so  excessive.  As  anyone  who  has  dealt  with  habeas 
corpus  litigation  can  tell  you,  the  vast  majority  of  these 
petitions  are,  in  fact,  stale,  frivolous  and  repititious. 

These  figures  give  some  idea  of  the  amount  of  prosecutorial 
and  judicial  resources  that  are  tied  up  in  thei?  suits.  But  the 
waste  of  legal  resources  is  not  the  true  measure  of  the  damage 
they  do.  The  damage  is  better  measured  by  the  less  easily 
quan- i£  !abi€>  harm  that  is  done  to  the  finality  and  dignity  of 
the  jcoQ'.Tient  of  conviction  entered  in  state  court.  A  final 
judgjTient  of  conviction  from  a  state  ought  to  terminate  the 
litigatiori  concerning  that  case  unless  it  is  manifestly  clear 
that  e  constitutional  error  has  been  committed. 

When  final  judgments  are  later  subjected  to  repititious 
collateral  attacks  on  often  trivial  grounds,  it  creates  the 
appearance  and  the  reality  that  criminal  justice  is  merely  a  game. 

The  most  important  way  the  bill  would  limit  stale  and 
repititious  petitions  is  through  proposed  18  USC  Section  22-44(e). 
That  section  would  establish  a  one-year  statute  of  limitations 
on  the  filing  of  habeas  corpus  petitions,  which  would  ordinarily 
commence  upon  exhaustion  of  state  appellate  remedies.  Consider- 
ing the  difficulties  inherent  in  a  retrial  years  after  a 
conviction,  when  witnesses  may  be  unavailable  or  may  have  for- 
gotten much  of  their  earlier  testimony,  this  limitation  is 
entirely  reasonable. 

State  prisoners  who  have  failed  to  raise  issues  in  the 
state  courts  should  not  be  permitted  to  commence  litigation  of 
those  issues  in  federal  habeas  corpus  proceedings.  This  bill 
places  a  reasonable  limitation  on  access  to  federal  court  in 
Ejch  cases  and  represents  a  fair  balance  of  the  legitimate 
interests  of  the  state  in  finality  and  of  the  prisoners  in  fair 
litigation  of  Constitutional  questions. 
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The  National  Di»trict  Attorneys  Association  is  also  pleased 
by  the  deference  to  state  courts  shown  in  this  bill.  It 
provides  that  a  writ  of  habeas  corpus  may  not  be  granted  with 
respect  to  any  claii*  which  has  fully  and  fairly  been  adjudicated 
in  state  courts.  U  also  establishes  that  any  factual  determina- 
tion which  has  been  fully  and  fairly  made  by  a  state  court  is  to 
be  presumed  correct,  and  that  the  defendant  must  overcome  this 
presumption  by  clear  and  convincing  evidence.  These  two  provi- 
sions will  go  a  long  way  toward  according  state  courts  the 
dignity  and  deference  they  are  entitled  to  under  our  federal 
system. 

These  reforms  have  the  full  support  of  NDAA.  They  will 
enhance  the  status  of  state  courts  by  eliminating  much  of  the 
post-conviction  'second  guessing"  that  presently  occurs.  They 
will  force  criminal  offenders  to  recognize,  and  come  to  terms 
with,  the  fact  that  they  have  been  found  guilty  in  formal  and 
solemn  proceedings. 

The  NDAA  wishes  to  express  its  support  for  the  provisions  of 
this  bill  regarding  sentencing  reform.  The  most  fundamental 
change  the  Association  sees  in  the  bill  is  the  complete  reform 
of  federal  law  relating  to  sentences  of  imprisonment.  As  stated 
in  the  report  accompanying  the  bill,  it: 

"moves  to  a  determinate  system,  abolishing  early  release 
on  parole  and  providing  for  the  first  time  that  the  sentence 
announced  by  the  sentencing  ]udge  will  be  for  almost  all 
cases  the  sentence  actually  served  by  the  defendant." 

The  NDAA  supports  the  sentencing  provisions  for  a  number  of 
nasons.  First,  they  finally  free  the  federal  criniinal  justice 
system  from  the  fictions  that  the  only  appropriate  correctional 
goal  is  rehabilitation,  and  that  imprisonment  is  an  appropriate 
ne'hod  of  rehabilitating  an  offender.  In  this  bill,  the  goals  of 
3ust  punishment,  deterrence  and  protection  of  the  public  assume 
their  appropriate  places. 

Secondly,  the  bill  restores  to  its  proper  ascendency  one  of 
the  most  fundamen*aj  notions  of  justice  found  in  our  civili- 
rar  Lo.-Jt  the  idea  that  the  punishment  should  fit  the  crime.  By 
iequ;:.T;g  the  est abl ishnent  of  sentencing  guidelines  proportional 
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to  tJie  Gravity  of  the  offense  and  the  history  of  the  offender, 
and  provizir-.g  for  review  of  sentences  whach  deviate  from  these 
guideJines,  the  act  ensures  that  just  sentences  which  do  not 
vary  inexplicably  from  defendant  to  defendant  will  be  imposed. 

Finally,  by  ensuring  that  the  sentence  pronounced  by  the 
court  will  in  almost  all  cases  be  that  actually  served,  the  bill 
removes  a  phenomenon  most  destructive  of  public  respect  for  the 
criminal  justice  systems:  the  spectacle  of  a  judicial  officer 
pronouncing  a  sentence  which  he,  the  defendant  and  the  public 
know  cannot  be  taken  seriously,  since  it  will  later  be  counter- 
manded by  the  parole  commissioner.  When  the  courts  once  again 
prounounce  sentences  that  will  be  carried  out,  it  will  add 
immeasurably  to  the  dignity  fo  the  judgment  of  conviction. 
FORFEITURE 

1  would  also  like  to  speak  in  support  of  the  expanded' 
criminal  forfeiture  provisions  contained  in  this  bill.  The  NDAA 
believes  that  forfeiture  of  profits  acquired  as  a  result  of 
criminal  activities  is  an  effective  means  of  punishing  and  deter- 
ring the  criminal  activities  of  organized  crime. 

The  possibility  of  losing  accumulated  profits  serves  as 
an  extremely  effective  deterrent  to  those  who  regard  their  illegal 
activities  as  a  business.  Moreover,  it  is  just  and  appropriate 
that  criminals  not  be  permitted  to  retain  ill-gotten  gains,  and 
that  the  proceeds  of  their  depredations  on  society  go  to  support 
governmental  services  thai  will  help  the  public.  In  recognition 
of  these  factors,  some  states  have  recently  enacted  extensive 
forfeiture  provisions. 

The  NDAA  finds  a  number  of  the  forfeiture  provisions  impres- 
sive. We  support  rhe  expansion  of  forfeitable  proceeds  to  include 
profits  from  RICO  or  drug  related  activities,  and  applaud  the 
intention  to  clarify  the  law  relating  to  forfeitability  of  profits 
d«riv-?d  from  RICO  activities.  We  further  support  the  expansive 
def i/iilions  given  of  the  types  of  property  forfeitable.  Organized 
crime  activities  may  involve  extraordinarily  complex  financial 
arrangeeents,  and  w«  believe  that  providing  for  forfeiture  of 
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virtual!/  any  property,  tangible  or  intangible,  real  or  personal, 
tainted  by  RICO  or  drug-related  offenses  will  provide  the  Govern- 
ment with  the  tools  it  needs  to  effectively  discourage  such 
cr  iminal  act  i vi t y . 

The  N3AA  finds  especially  impressive,  however,  the  provisions 
intended  to  prevent  criminal  offenders  from  hiding,  transferring 
or  otherwise  acting  to  prevent  forfeiture  before  the  Government 
has  an  opportunity  to  act.  The  provisions  for  a  pre- indictment 
temporary  restraining  order  and  issuance  of  warrants  for  the 
seizure  of  valuables  in  drug  cases  appear  properly  calculated 
to  prevent  defendants  from  performing  a  "sleight  of  hand"  with 
their  crime-related  assets  when  they  come  to  realize  they  are 
the  subject  of  an  investigation  under  Federal  law.  Perhaps  the 
most  innovative  provision  of  the  proposed  law  is  the  one  that 
permits  forfeiture  of  property  equivalent  in  value  to  property 
that  would  have  been  directly  forfeitable  when  the  defendant 
has  succeeded  in  making  forfeitable  property  unavailable.  This 
provision  will  go  a  long  way  toward  making  sleights  of  hand  that 
are  successfully  performed  an  unavailing  maneuver  for  organized 
crime  defendants  and  drug  traffickers. 

At  the  same  time  the  bill  appears  to  make  appropriate 
provisions  for  innocent  persons  who  unwittingly  invest  in  enter- 
prises supported  by  tainted  assets  or  who  purchase  forfeitable 
property.  By  committing  to  the  Attorney  General  the  administra- 
tive t.as>.  of  entertaining  petitions  for  remission  or  mitigation 
of  forfeitures,  the  bill  demonstrates  an  admirable  concern  for 
the  limitations  on  federal  judicial  resources. 


VIOLENT  CVlfZ 

We  are  particularly  concerned  with  Title  X.IV,  'Miscellaneous 
Violent  Crime  Amendments."  Our  concern  is  in  part  because  we  as 
state  and  local  prosecutors  see  a  portion  of  that  proposal  as 
misguided,  and  in  part  because  we  perceive  the  potential  for  an 
unnecessary  piecemeal  expansion  of  federal  jurisdiction  over 
crimes  which  traditionally  have  been  prosecuted  at  the  state 
level.     Such   expansion  of  federal   jurisdiction   is  not  only 
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unwarranted  by  any  current  or  forseeable  needs  of  the  criminal 
justice  system,  but  would  actually  hinder  law  enforcement  efforts. 

Specifically,  I  refer  to  Section  1952A,  having  to  do  with 
murd«-:  for  hire. 

This  provision  would  allow  United  States  Attorneys  to  select- 
ively prosecute  a  crime  that  should  be  handled  at  the  local 
level.  As  I  mentioned,  state  and  local  officials  have  traditional- 
ly prosecuted  violent  crime.  It  is  only  where  some  federal 
connection  exists  that  federal  prosecution  should  be  permitted. 
The  members  of  the  National  District  Attorneys  ftssociation  find 
it  somewhat  incongruous  that  any  expansion  of  the  federal  govern- 
ment's jurisdiction  could  be  contemplated  while  federal 
prosecutors,  as  now,  de-clme  prosecution  of  many  clearly  federal 
crimes  in  favor  of  the  states. 

In  fact,  the  entire  area  of  concurrent  federal  and  state 
jurisdiction  is  under  serious  review  by  the  metropolitan 
prosecutors,  state  attorneys  general  and  officials  of  the  U.S. 
Department  of  Justice.  In  many  cases  of  contemporary  concurrent 
jurisdiction,  there  exists  an  unclear  federal  policy  of  declining 
to  prosecute  cases  which  "don't  rise  to  the  dignity  of  the 
federal  court."  That  means  those  cases  are  dumped  upon  the 
states  or  not  prosecuted  at  all. 

The  existence  of  a  declination  policy  problem  involving 
already  established  federal  jurisdiction  raises  serious  questions 
as  to  why  there  should  be  a  further  expansion  of  federal 
jurisdiction  into  state  crimes.  State  and  local  prosecutors, 
who  have  received  a  number  of  federal  matters  for  prosecution 
because  federal  authorities  have  found  them  not  serious  enough 
for  the  federal  system,  are  a  bit  skeptical  about  a  federal 
incursion  into  stste  territory.  Not  only  do  we  see  no  need  for 
such  federal  intervention,  but  we  also  are  concerned  that  when 
an  evidently  busy  federal  system  takes  on  additional  responsibili- 
ties a  consequence  of  that  is  off-loading  additional  unwanted 
federal  cases  upon  us. 

Our  concern,  then,  is  that  criminal  matters  we  are  now 
actively   investigating  and  prosecuting  could  be,   under   this 
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titie,  taien  over  by  the  federal  government  at  th?  sole  discre- 
tion of  ".re  federaJ  government  and  in  return  we  cojld  be  given 
federal  Cc-:-offs  to  handle.  It  seems  that  no  one  is  served  by 
i:..-h  an  ar  1  ancement . 

Oi>t  explanation  for  the  proposal  is  that  murder  for  hire 
often  involves  organized  crime  activity,  a  proper  subject  for 
federal  attention. 

Although  it  is  true  that  organized  crime  is  involved  in 
contract  killing,  there  are  many  murders  solicited  and  committed 
for  money  that  do  not  involve  organized  crime  in  any  fashion. 
Indeed,  solicitation  of  an  undercover  policeman  by  a  ]ealous 
or  greedy  husband,  wife  or  business  partner  is  far  more  common 
than  a  murder  solicited  or  committed  for  money  which  involves 
organzed  crime. 

yet  all  murder  for  hire  would  be,  at  least  potentially, 
a  federal  matter  with  the  jurisdictional  touchstone  of  travel 
in,  or  use  of  a  facility  of,  interstate  commerce. 

Tr.e  expansive  score  of  section  1952A  means  that  virtually 
every  r.rder  for  hire  would  be  subject  to  investigation  and 
prosecuti.-r  by  two  law  enforcement  agencies  in  each  jurisdiction. 
For  exaiip;e,  if  the  initial  investigation  indicates  that  a  killing 
was  comr-.-.:ed  for  raorr^y  and  the  mails  were  used  to  transmit 
messages,  ran  the  FBI  step  in  to  take  over  the  investigation? 
And  if  that  investigation  goes  on  to  indicate  that  the  murder 
was  not  committed  for  hire,  rust  the  FBI  then  turn  the  case  back 
to  local  authorities?  Will  the  FBI  investigate  a  broad  range 
of  murder  cases  to  determine  if  money  was  paid  or  offered  for 
the  killing?  If  so,  and  if  the  determination  is  that  money  was 
not  paid,  Will  the  FBI  furnish  its  investigative  Material? 

The  possibility  of  confusion  or  conflict  regarding  who  should 
be  conducting  the  investigation  or  preparing  the  case  for  prosecu- 
tion IS  especially  acute  here  in  comparison  with  other  federal 
offenses,  since  the  elements  which  aake  murder  for  hire  a  federal 
offense  are  not  as  readily  ascertainable  as,  for  instance,  whether 
a  robbed  bank  is  federally  insured. 
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Moreover,  it  is  difficult  to  •nviaion  what  possible  benefit 
insures  to  the  community  as  a  result  of  making  murder  for  hire  a 
federal  offense.  Indeed,  there  are  substantial  risks  with  such 
a  proposal. 

The  aggravating  circumstance  of  a  hired  killing  which  in 
this  proposal  is  an  essential  element  of  the  crime  itself  is  not 
now  ignored  in  state  law.  Rather,  it  is  a  factor  used  in 
assessing  the  gravity  of  the  offense  which  may  result  in  a  more 
substantial  sentence.  In  California,  as  an  instance,  commission 
of  a  murder  for  financial  gain  is  one  of  the  special  circum- 
stances which  can  result  in  a  sentence  of  death. 

A  United  States  Attorney  prosecuting  under  proposed  section 
1952A,  however,  would  have  to  prove  each  element  required  to 
convict  under  state  law  and  would,  in  addition,  have  to  prove 
beyond  a  reasonable  doubt  the  elements  of  pecuniary  gain  and  the 
interstate  commerce  nexus.  If  he  proved  the  murder  but  failed 
to  prove  either  of  those  additional  elements,  he  would  lose  his 
entire  case.  At  state  court,  the  prosecutor  would  have  secured 
a  murder  conviction  and  jeopardized  only  a  longer  sentence. 

Further,  once  having  been  through  federal  prosecution  the 
defendant  has  a  claim  that  the  state  is  not  entitled  to  try  him 
under  state  law  for  the  same  set  of  facts.  So,  a  potential 
state  trial  is  placed  in  jeopardy  for  no  discernible  purpose. 

Section  1952A  is  not  the  only  portion  of  this  title  about 
which  I  have  serious  reservations.  Section  1952B  also  raises 
some  questions  and  I  would  recommend  that  your  committee  closely 
examine  each  section  in  this  title.  My  concern  has  to  do  with 
the  potential  for  expansion  of  federal  jurisdiction  for  no  good 
purpose. 

Section  1952B  does  not  appear  to  be  unduly  usurpatious  of 
local  authority  and,  indeed,  carries  with  it  even  the  promise 
of  a  local  benefit.  As  you  may  know,  many  years  ago  I  established 
a  program  of  cross-designating  state  and  federal  prosecutors 
so  that  artificial  jurisdictional  boundaries  would  not  hamper 
the  investigation  and  prosecution  of  important  cases,  and  recently 
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the  United  States  Attorney  General  ordered  similar  cross- 
designation  programs  in  every  federal  Judicial  district.  I  can 
easily  envision  my  depjties,  actively  investigating  a  criminal 
carte]  and  finding  conduct  which  fits  the  requirements  of  1952B, 
taking  the  case  to  federal  court  for  prosecution  at  the  direction 
of  the  United  States  Attorney  under  the  cross-designation  program. 
The  proposal,  then,  is  not  without  benefit. 

Yet,  in  any  area  in  which  the  federal  government  seeks  to 
•xpand  Its  jurisdiction  over  violent  crime  traditionally  handled 
by  the  states,  I  must  urge  caution.  I  must  expiess  to  you,  also, 
that  district  attorneys  of  this  nation  view  such  federal  expansion 
with  great  caution. 

It  is  not  that  we  canno<r  use  some  extra  help  in  the  fight 
against  viole.T.  crime,  particularly  organized  crime.  Rather, 
cjr  hesitation  coraes  from  what  I  believe  to  be  an  understandable 
res-rntiient  at  being  asked,  in  effect,  to  take  on  whatever  cases 
the  federal  prosecutorial  establishment  does  not  want  and,  by 
the  same  token,  to  give  over  any  important  cases,  any  what  we 
call  'high  visibility"  cases  which  the  federal  prosecutor  covets. 

Many  state  prosecutors,  including  iiyself,  have  experienced 
the  thrill  of  a  Onit-ed  States  Attorney  stepping  into  and  all 
over  a  case  which  has  high  publicity  value  even  though  such  a 
case  is  customarily  handled  at  the  state  level.  Unless  you  have 
observed  the  conflict  and  disruption  such  action  brings  into 
the  criminal  justice  system,  a  system  which  is  supposed  to  operate 
for  the  benefit  of  the  community  and  not  for  the  personal 
aggrandizement  of  its  players,  you  cannot  fully  appreciate  why 
the  National  District  Attorneys  Association  is  so  strongly 
opposed  to  unnecessary  federal  expansion  of  jurisdiction. 

Again,  it  is  not  the  position  of  the  National  District 
Attorneys  Association  that  either  of  the  sections  I  have  described 
are,  in  themselves,  offensive.  We  believe  the  murder  for  hire 
section  to  be  woefully  ill-advised,  and  we  are  only  cautious 
in  our  support  for  section  1952B  having  to  do  with  violent  crime 
committed  in  the  furtherance  of  racketeering  activity. 

In  sumriation,  the  National  District  Attorneys  Association 
offers  strong  support  for  almost  every  major  provision  of  this 
comprehensive  crime  control  act.  We  believe  that  it  is  measured 
in  approach,  wise  in  concept  and  salutory  in  the  affect  it  will 
have  on  both  the  administration  of  the  criminal  justice  system 
and  the  respect  it  will  foster  among  our  people  for  that  system. 
Thank  you. 
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RESOLUTION 


WHEREAS  the  National  District  Attorneys  Association  was  formed  to 
promote  and  foster  professionalism  and  effectiveness  of  effort  among 
Prosecuting  Attorneys  in  the  United  States;  and 

WHEREAS  the  National  District  Attorneys  Association  throughout  the 
United  States  has  worked  with  marked  success,  in  coordinating  prosecutorial 
services  to  increase  both  the  volume  and  effectiveness  of  prosecution;  and 

WHEREAS  legally  manufactured  drugs  and  narcotics  have  become  ever 
increasingly  the  root  cause  of  crime  in  our  communities,  sapping  the  human 
health  and  will  of  our  young  people;  and 

WHEREAS  according  to  the  Drug  Enforcement  Administration  Talwin  ("T's") 
has  through  its  increased  street  use  created  a  problem  for  law  enforcement; 
and 

WHEREAS  the  Winthrop  Laboratories,  the  largest  licensed  manufacturer 
of  Talwin,  has  embarked  on  a  phasing  out  program  of  Talwin  by  adding  .5 
milligrams  of  the  narcotic  antagonistic  ingredient  Naloxone  into  its  product 
thereby  eliminating  the  euphoric  effect  when  taken  intravenously  causing 
the  addict  to  suffer  immediate  withdrawal  which  thereby  limits  its  "street 
value";  and 

WHEREAS  the  flow  of  Talwin  into  the  United  States  will  not  be  abated 
by  the  actions  of  Winthrop  Laboratories  due  to  the  continuous  unmonitored 
flow  of  Talwin  through  foreign  borders,  thereby  creating  an  international 
control  problem;  and 

WHEREAS  in  1980  the  states  of  California,  Nevada,  Colorado, 
Louisiana,  Michigan,  Ohio  and  Pennsylvania  led  the  nation  in  the  amount 
of  Phenmetrazine  (Preludins),  each  receiving  at  least  101  grams  per  10,000 
population,  followed  closely  by  Texas,  Oklahoma,  Florida,  and  Indiana;  and 

WHEREAS  in  1981  the  stimulant  drugs:  Methamphetamine  (Desoxyn)  with 
149,853  grams  and  Phenmetrazine  (Preludins)  with  1,326,392  grams  were  manu- 
factured and  distributed  throughout  the  United  States;  and 

WHEREAS  in  1981  Amobarbital  capsules  (downers)  with  665,5000  grams 
and  Dialudid  with  82,911  grams  (enough  Dialudid  tablets  were  produced, 
according  to  the  1983  American  Cancer  Society  death  rate  projections,  to 
give  every  terminally  ill  cancer  patient  enough  medication  for  43  years) 
were  also  made  available  to  the  states  for  direct  retail  sales;  and 

WHEREAS  the  National  District  Attorneys  Association  is  especially 
cognizant  of  this  new  and  different  kind  of  drug  phenomenon,  the  over- 
zealous  production  of  legitimately  manufactured  controlled  substances  by 
pharmaceutical  firms;  and 

WHEREAS  the  President  of  the  United  States  has  recently  declared  a 
"war  on  drugs"  the  second  largest  business  in  America,  and  has  appointed 
a  task  force  to  fight  the  growing  influx  of  illegal  drugs  into  this  country 
such  as  cocaine,  marijuana  and  heroin;  and 

WHEREAS  pursuant  to  the  United  States  Code,  Volume  21  §811  the  Congress 
of  the  United  States  empowered  the  Executive  Branch  to  add  to,  transfer  from 
or  remove  any  drug  or  other  substance  from  established  controlled  substance 
schedules;  and 

WHEREAS  the  Congress  of  the  United  States  pursuant  to  the  United  States 
Code,  Volume  21  §826(a)  empowered  the  Executive  Branch  to  determine  the  total 
quantity  and  to  establish  production  quotas  for  each  class  of  controlled  sub- 
stances  in  schedules  I  and  II  to  be  manufactured  by  registered  pharmaceutical 
manufacturers  each  calendar  year  and  to  provide  for  the  estimated  medical, 
scientific  research,  and  Industrial  needs  of  the  United  States,  for  lawful 
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export  requirements  and  for  the  establishment  and  maintenance  of  reserve 
stocks;  and 

WHEREAS  pursuant  to  the  United  States  Code.  Volume  21  §826(b)  the 
Attorney  General  shall  limit  or  reduce  individual  production  quotas  to  the 
extent  necessary  to  prevent  the  aggregate  of  individual  quotas  from  exceeding 
the  amount  determined  necessary  each  year  by  the  Attorney  General;  and 

WHEREAS  despite  the  continuing  efforts  of  Federal,  State  and  local 
authorities  to  stem  the  flow  of  legally  manufactured  drugs  that  are  being 
diverted  into  illicit  channels  thereby  increasing  street  crime  and  escalat- 
ing this  already  paralyzing  social  problem;  and 

WHEREAS  the  National  District  Attorneys  Association  expresses  its 
strong  belief  that  the  amount  of  legitimately  manufactured  controlled 
substances  must  be  curtailed  by  pharmaceutical  manufacturers  in  order  to 
reduce  the  availability  of  these  drugs  being  diverted  for  illicit  purposes; 

NOW,  THEREFORE,  the  National  District  Attorneys  Association  urges  and 
encourages  the  United  States  Congress  to  provide  solutions  to  this  menacing 
problem,  and  urges  each  state  association  to  go  on  record  and  actively  seek 
a  solution  through  their  individual  state  congressional  delegations  and 
urges  each  state  association  to  go  on  record  as  actively  seeking  solutions 
through  their  individual  state  congressional  delegations;  and 

FURTHER,  BE  IT  RESOLVED  that  the  National  District  Attorneys  Association 
strongly  urges  and  endorses  Federal  action,  be  it  legislation,  regulation, 
criminal  sanctions  or  other  methods  to  address  this  urgent  problem  and  there- 
by impose  new  and  realistic  drug  quotas  for  the  manufacturers  of  controlled 
substances  under  the  authority  of  the  United  States  Attorney  General;  and 

FURTHER,  BE  IT  RESOLVED  that  the  National  District  Attorneys  Association 
forwards  this  resolution  to  each  and  every  member  of  the  United  States  Congress 
urging  them  to  address  this  most  urgent  problem  that  confronts  this  nation's 
law  enforcement  and  criminal  justice  system. 


Adopted  this  1st  day  of  May,  1983, 
in  Washington,  D.C.  by  the  Board 
of  Directors  of  the  National  District 
Attomeys  Association. 


Senator  Laxalt.  The  committee  will  now  stand  adjourned  subject 
to  keeping  the  record  open  for  the  inclusion  of  statements  to  be  in- 
serted by  Senator  Biden,  who  intended  to  be  here  but  who  was 
unable  to  do  so  because  of  conflicting  requirements,  and  for  the 
purpose  of  receiving  statements  from  any  of  the  other  members  of 
the  subcommittee  as  well.  We  thank  everybody. 

[Whereupon,  at  11:38  a.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 


COMPREHENSIVE  CRIME  CONTROL  ACT  OF  1983 


WEDNESDAY.  MAY  18,  1983 

U.S.  Senate, 
Subcommittee  on  Criminal  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
226  Dirksen  Senate  Office  Building,  the  Honorable  Paul  Laxalt, 
chairman  of  the  subcommittee,  presiding. 

Staff  present:  John  F.  Nash,  Jr.,  chief  counsel  and  staff  director; 
William  Miller,  general  counsel;  Beverly  McKittrick,  majority 
counsel;  Debbie  Murdock,  legislative  assistant;  and  Susan  Fanning, 
chief  clerk. 

Senator  Laxalt.  The  subcommittee  will  be  in  order. 

In  today's  hearing  on  Senate  bill  829,  the  Comprehensive  Crime 
Control  Act  of  1983,  the  subcommittee  will  hear  from  a  series  of 
witnesses  who  are  concerned  about  the  protection  of  individual 
rights  and  liberties. 

Senator  Steven  Symms  and  representatives  of  the  Gun  Owners  of 
America  and  the  Citizens'  Committee  for  the  Right  to  Keep  and 
Bear  Arms  are  here  today  to  testify  in  favor  of  individual  rights 
that  are  often  forgotten  in  discussions  about  anticrime  legislation; 
namely,  the  rights  of  Americans  to  protect  themselves  and  their 
families. 

The  Congress  must  also  be  alerted  to  any  possible  conflicts  be- 
tween society's  rightful  interest  in  ridding  our  lives  of  the  fear  and 
the  fact  of  violent  and  drug-related  crime  and  the  defendants' 
rights  to  fair  police  and  judicial  procedures.  There  are  no  more  ca- 
pable advocates  of  these  rights  than  the  other  organizations  repre- 
sented here  today — the  American  Civil  Liberties  Union  and  the 
State  and  Federal  Public  Defenders. 

Ladies  and  gentlemen,  we  welcome  you  all  to  the  Subcommittee 
on  Criminal  Law. 

Senator  Symms,  would  you  kindly  be  our  first  witness.  We  wel- 
come you  to  the  committee  and  look  forward  to  your  testimony. 

STATEMENT  OF  SENATOR  STEVEN  SYMMS,  U.S.  SENATOR  FROM 
IDAHO,  ACCOMPANIED  BY  LARRY  PRATT,  EXECUTIVE  DIREC- 
TOR, GUN  OWNERS  OF  AMERICA  AND  JOHN  M.  SNYDER,  DIREC- 
TOR OF  PUBLICATIONS  AND  PUBLIC  AFFAIRS,  CITIZENS  COM- 
MITTEE FOR  THE  RIGHT  TO  KEEP  AND  BEAR  ARMS. 

Senator  Symms.  Thank  you  very  much,  Mr.  Chairman,  and  I 
would  like  to  commend  you  for  your  quick  action  to  hold  these 
hearings  on  S.  829,  President  Reagan's  crime  control  bill.  I  am 
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hopeful  that  this  bill  will  quickly  make  its  way  through  the  Con- 
gress and  be  presented  to  the  President  for  his  signature. 

This  bill  deals  with  many  matters  of  criminal  law,  such  as  sen- 
tencing and  bail  reform,  which  are  desperately  needed  to  combat 
the  plague  of  crime  that  afflicts  our  Nation. 

My  purpose  in  appearing  before  the  committee  is  not  to  comment 
upon  what  the  bill  contains  as  much  as  to  comment  on  what  it 
should  contain.  My  purpose  here  is  to  comment  on  crime  and  how 
the  individual  living  in  a  society  that  can  provide  only  limited  pro- 
tection can  best  protect  himself,  his  family,  his  property. 

Mr.  Chairman,  there  appears  to  be  inherent  in  any  type  or  form 
of  Government  a  tendency  toward  paternalism.  Faced  with  a  prob- 
lem affecting  its  citizens,  governmental  units  tend  to  enact  legisla- 
tion in  response  to  the  problem. 

Unfortunately,  time  after  time  the  legislation  adopted  is  quite 
often  cosmetic.  This,  of  course,  accomplishes  nothing  to  solve  the 
problem  and  often  makes  the  situation  worse.  But  of  far  greater 
concern  is  the  fact  that  when  governmental  bodies  seek  to  solve 
problems  of  citizens,  these  bodies  often  do  so  at  the  expense  of  the 
rights  of  the  individual  members  of  our  society. 

This  tendency  of  Government  to  take  upon  itself  all  responsibili- 
ty for  the  well-being  of  its  citizens  also  requires  these  same  citizens 
to  surrender  their  individual  liberties.  As  the  responsibility  of  citi- 
zenship go,  so  go  the  individual  freedoms. 

One  of  the  major  problems  we  face  is  crime.  I  have,  in  previous 
statements  on  the  floor,  outlined  the  overwhelming  seriousness  of 
crime  in  our  country  and  of  its  impact  on  individuals  and  commu- 
nities. Each  member  of  this  body  is  aware  of  the  scope  and  impact 
and  I  will  not  here  repeat  the  sobering  statistics  of  crime  because  I 
am  sure  the  chairman  is  well  aware  of  it.  But  it  sufficient  to  state 
that  crime  in  the  United  States  remains  an  epidemic. 

Faced  with  this  situation,  it  is  natural  and  proper  for  all  levels  of 
government,  acting  in  their  respective  spheres,  to  attempt  to  bring 
the  problem  under  control.  In  the  majority  of  cases,  actions  taken 
by  governing  bodies  are  effective,  to  the  point  and  in  the  interest  of 
its  citizens  or  residents. 

Unfortunately,  in  a  few  cases,  not  only  is  an  adopted  solution 
meaningless  and  ineffective  in  fighting  crime,  it  is  actually  destruc- 
tive of  individual  rights.  Such  is  the  case  where  local  units  of  gov- 
ernment have  sought  to  halt  crime  within  their  boundaries  by  ban- 
ning the  individual  ownership  or  possession  of  firearms. 

Of  course,  this  banning  of  the  private  possession  or  ownership  of 
firearms  is  done  with  the  hope  that  somehow  it  will  stop  the  use  of 
firearms  in  the  commission  of  a  crime.  Such  a  hope  is  merely  that, 
a  hope.  Such  action  is  not  founded  on  reason.  It  is  not  founded  on 
logic  or  it  is  not  founded  on  an  understanding  of  the  nature  of 
crime. 

But  here,  of  greater  concern  is  that  this  action  on  the  part  of 
Government  interferes  with  the  most  basic  and  fundamental  civil 
right  of  an  American  citizen,  that  is,  the  right  to  protect  one's  self, 
one's  family  and  one's  property. 

Those  who  favor  and  push  for  such  legislation  will  say  that  it  is 
not  in  the  interest  of  the  individual  to  allow  for  private  possession 
or  ownership  of  firearms.  They  believe  it  is  the  responsibility  of 
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governmental  bodies  to  maintain  order  in  a  society  through  the  es- 
tablishment of  police  departments  and  other  law  enforcement 
agencies. 

This  type  of  thinking  is  what  I  alluded  to  in  the  beginning  of  my 
statement.  It  is  as  incorrect  and  paternalistic  as  it  is  destructive  of 
individual  rights.  In  frustration  over  the  inability  to  solve  a  prob- 
lem, governments  tend  to  enact  extreme  legislation  taking  upon 
themselves  the  prerogatives  of  citizens  under  the  guise  of  protect- 
ing those  citizens. 

In  the  case  at  hand,  we  have  the  situation  where  communities 
frustrated  over  the  crime  occurring  in  their  streets,  enact  ordin- 
ances that  erroneously  attempt  to  stop  this  crime  by  banning,  even 
in  one's  own  home,  the  ownership  or  possession  of  a  firearm.  In  so 
doing,  the  rights  of  the  individual  are  usurped  by  government  with 
the  promise  of  safer,  crime-free  streets. 

But  this  promise  of  crime-free  streets  is  a  deception  and  a  sham, 
however  well  meaning.  It  is  a  sham  because  the  very  basis  of  fire- 
arm prohibition  to  combat  crime  flies  in  the  face  of  reality. 

There  are  approximately  60  million  handguns  in  the  United 
States  today.  Less  than  one-half  of  1  percent  of  these  handguns  will 
be  used  in  the  commission  of  a  crime.  In  other  words,  over  99.6  per- 
cent of  all  handguns  in  possession  of  private  Americans  are  not 
used  in  the  commission  of  any  crime. 

Having  these  facts,  it  cannot  reasonably  be  concluded  that  pri- 
vate ownership  of  handguns  in  the  United  States  is  a  significant 
cause  of  crime.  As  Profs.  James  Wright  and  Peter  Rossi  found  in  a 
tl.S.  Department  of  Justice  study  entitled  "Weapons  and  Violent 
Crime,"  and  I  quote: 

There  is  little  evidence  to  show  that  gun  ownership  among  the  population  as  a 
whole  is  an  important  cause  of  criminal  violence. 

Further,  Professors  Wright  and  Rossi  found  that  laws  restricting 
handgun  ownership  or  possession  neither  curb  crime  nor  limit 
access  of  criminals  to  firearms.  Their  previously  mentioned  study 
supports  the  findings  of  Douglass  Murry  of  the  University  of  Wis- 
consin who,  in  a  study  of  the  Wisconsin  State  Council  on  Criminal 
Justice,  found  that,  and  I  quote: 

The  severity  of  handgun  control  laws  has  no  significant  effect  on  the  violent 
crime  rates  in  the  fifty  states;  thus  far  the  relationship  between  gun  laws  and  crime 
is  nonexistent. 

In  checking  the  results  of  the  Wisconsin  study,  Matthew  De  Zee 
of  Florida  State  University  agreed.  He  said: 

The  results  indicate  that  not  a  single  gun  control  law,  not  all  the  gun  control  laws 
added  together,  had  a  significant  impact.  Gun  laws  do  not  appear  to  affect  gun 
crimes. 

Commonsense  would  dictate  that  criminals  are  criminals  because 
they  break  laws.  An  individual  who  has  little  concern  for  laws 
against  assault,  robbery,  rape,  drug  trafficking,  or  murder  is  going 
to  have  little  concern  about  laws  restricting  or  prohibiting  his  pos- 
session of  handguns. 

More  and  more,  people  are  realizing  this  fact.  Even  D.C.  Police 
Chief  Turner  commented  a  little  over  a  year  ago,  "What  has  the 
gun  control  law  done  to  keep  criminals  from  getting  guns?"  The 
answer,  of  course,  was,  "Absolutely  nothing.  City  residents  ought  to 
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have  the  opportunity  to  have  a  handgun  and  to  legally  use  it  in 
their  homes." 

While  law-abiding  citizens  are  likely  to  comply  with  gun  control 
laws,  criminals  will  not.  Such  facts  should  surprise  no  one.  Crimi- 
nals, if  they  choose  to  obtain  weapons,  merely  deal  on  the  street 
with  other  criminals.  Such  dealing  is  identical  in  nature  to  that 
done  in  drugs  and  stolen  property  and  is  done  as  a  matter  of  course 
circumventing  any  gun  control  laws.  That  is  why  the  theory  of 
"gun  control  as  crime  control"  is  false  and  without  basis. 

An  ever-growing  number  of  Americans  are  concluding  reluctant- 
ly that  they  must  be  able  to  provide  for  their  own  self-defense. 
Such  a  need  of  self-defense  cannot  be  dismissed  or  taken  lightly.  In 
their  studies.  Professors  Wright  and  Rossi  found  that  half  of  all  the 
households  in  the  United  States  keep  firearms.  In  these  over  37 
million  gun-owning  households,  some  15  percent  or  over  5,550,000 
had  a  member  of  the  household  actually  use  the  gun  in  self-defense 
at  some  time. 

Those  who  seek  gun  control  make  vague  references  to  the  days  of 
the  wild  west  and  would  have  us  rely  solely  on  law  enforcement 
agencies  for  our  protection.  This  approach  is  not  realistic.  It  is 
little  comfort  for  an  unarmed  citizen  to  have  to  rely  on  a  police 
force  whose  resources  have  long  been  dangerously  stretched  thin 
and  whose  response  time  is  often  measured  not  in  minutes  but  in 
hours. 

Indeed,  the  courts  have  long  recognized  the  sheer  impossibility  of 
providing  police  protection  to  individual  citizens.  A  recent  D.C.  ap- 
pellate court  opinion  reaffirmed  a  well-established  and  uniformly 
accepted  rule  that  said,  quote,  "A  government  and  its  agents  are 
under  no  general  duty  to  provide  public  services,  such  as  police 
protection  to  any  particular  individual  citizen,"  end  of  quote. 

The  court  held  that  the  police  have  a  duty  only  to  the  public  at 
large  and  not  to  individual  members  of  the  community.  I  would 
have  to  just  divert  for  a  moment,  Mr.  Chairman,  and  say  that  after 
having  spent  this  last  weekend  in  the  country  of  El  Salvador  that 
the  point  is  driven  home  when  you  see  an  entire  population  being 
held  at  bay  by  criminal  terrorists  that  are  supported  from  out  of 
the  country — financed  by  the  Soviets  and  Cubans.  The  farmers  and 
people,  the  citizens,  in  El  Salvador  are  helpless  to  do  much  of  any- 
thing unless  they  can  get  the  Army  troops  there  on  time  to  protect 
their  property. 

And  I  was  thinking  in  your  State  or  in  my  State  how  difficult  it 
would  be  for  guerrillas  like  that  to  operate  because  of  the  armed 
citizens  who  could  take  care  of  their  own  property. 

Governments,  regardless  of  the  level,  do  not  have  the  necessary 
resources  and  cannot  protect  the  individual  against  crime. 

Now,  I'm  not  calling  for  the  arming  of  each  citizen  in  our 
Nation.  I'm  saying  that  the  right  of  an  individual  to  keep  and  bear 
arms  must  be  maintained.  The  right  of  an  individual  to  arm  him- 
self for  the  protection  of  himself,  his  family,  and  his  property  must 
be  maintained. 

The  Senate  has  already  taken  a  position  on  this  issue  during  the 
consideration  of  the  final  passage  of  the  Gun  Control  Act  of  1968.  It 
was  the  position  of  the  Senate  that — 
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No  governmental  agency,  including  state  or  political  subdivision,  may  legalize  the 
confiscation  of  otherwise  legally  held  and  used  firearms. 

The  people  of  our  Nation  are  being  robbed,  assaulted,  and  mur- 
dered. Resources  to  fight  crime  at  the  State  and  local  levels  are 
stretched  dangerously  thin.  Even  now,  before  both  Houses  of  this 
Congress,  we  have  legislation  that  will  provide  hundreds  of  mil- 
lions of  Federal  dollars  to  States  and  localities  to  help  them  fight 
crime. 

Yet,  as  these  States  and  localities  are  requesting  Federal  funds 
to  combat  crime,  many  localities  pass  laws  that  effectively  neuter 
an  individuals  best  protection  against  crime,  the  individual  him- 
self 

The  Federal  Government  cannot  be  called  upon  to  underwrite 
such  a  course  of  action  and  bear  the  additional  burden  of  giving 
Federal  crime-fighting  dollars  to  municipalities  that  forbid  a  citi- 
zen the  ability  to  protect  himself  For  this  reason,  I  have  intro- 
duced the  Firearms  Ownership  Act  of  1983,  and  at  the  proper  time, 
I  would  like  to  offer  a  modified  version  or  ask  the  distinguished 
chairman  to  incorporate  it  in  this  legislation  currently  being  con- 
sidered by  this  subcommittee.  I  hope  that  it  will  have  the  support 
of  the  members  of  the  panel. 

Specifically  the  language  of  the  amendment  would: 

One.  Make  a  policy  statement  that  the  Congress  is  in  favor  of 
citizens  being  able  to  protect  themselves. 

Two.  Make  a  policy  statement  that  no  level  of  government  may 
confiscate  or  legalize  the  confiscation  of  otherwise  legally  held  fire- 
arms, and 

Three.  Provides  for  a  cutoff  of  criminal  justice  or  law  enforce- 
ment funds  to  any  level  of  government  which  enacts  laws  that  re- 
strict the  private  lawful  ownership  of  firearms. 

Now,  the  purpose  of  the  bill  is  not  to  occupy  the  field  in  the  area 
of  firearms  legislation  to  the  exclusion  of  State  and  local  govern- 
ments. The  purpose  of  this  legislation  is  to  clarify  the  position  of 
the  Congress  as  previously  stated  that  no  governmental  agency,  in- 
cluding States  and  their  political  subdivisions,  may  legalize  the 
confiscation  of  otherwise  legally  held  and  used  firearms. 

This  legislation  does  not  provide  for  more  interference,  but 
rather  emphasizes  the  importance  of  recognizing  the  rights  and 
needs  of  the  individual  citizenry. 

Such  recognition  of  individual  rights  strengthens  our  heritage  of 
freedoms  and  liberties.  This  is  a  proper  role  for  Congress.  Madison 
saw  local.  State,  and  Federal  levels  of  government  acting  to  correct 
the  abuses  of  each  other  and  of  themselves  when  he  wrote  as  Pub- 
lius  in  the  Federalist  Papers: 

In  the  compound  republic  of  America,  the  power  surrendered  by  the  people  is  first 
divided  between  two  distinct  governments  and  then  the  portion  allotted  to  each  sub- 
divided among  distinct  and  separate  departments.  Hence,  a  double  security  arises  to 
the  rights  of  the  peopl^.  The  different  governments  will  control  each  other,  at  the 
same  time  that  each  will  be  controlled  by  itself. 

A  far  better  approach  than  the  myth  of  crime  control  through 
gun  control  is  to  foster  the  responsible  ownership  of  weapons.  This 
is  being  done  on  a  small  scale  at  local  levels  nationwide.  We  don't 
have  to  give  everyone  a  .38  special.  We  do  have  to  recognize  that 
the   wrong   people   already   have   them.    We   must,   as   President 
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Reagan  pointed  out,  encourage  those  who  desire  to  have  firearms 
to  learn  how  to  use  them  properly  and  safely. 

This  most  basic  of  all  civil  rights  can  be  of  immeasurable  benefit 
to  society.  As  the  Director  of  the  National  Institute  of  Justice 
stated  in  a  recent  report  on  citizen  involvement  in  combating  local 
crime, 

What  the  study  really  shows,  is  that  you  don't  have  to  just  sit  around  and  watch 
your  neighborhood  deteriorate  and  let  criminal  predators  come  in  and  take  over 
your  neighborhood,  your  parks,  and  your  city  streets.  You  no  longer  have  to  become 
prisoners  in  your  own  homes. 

Gun  ownership  by  individual  Americans  is  a  basic  part  of  secu- 
rity for  ourselves,  our  families,  and  our  property.  Responsible  fire- 
arms ownership  must  be  allowed  and  encouraged. 

But  we  recognize  it  is  a  basic  civil  right  of  immeasurable  benefit 
to  our  society  for  people  to  have  the  right  to  protect  themselves, 
and  as  the  Director  of  the  National  Institute  of  Justice  stated  re- 
cently in  a  report  on  the  citizens  involvement  in  combating  local 
crime,  what  the  study  really  shows  is  that  you  do  not  have  to  sit 
around  and  watch  your  neighborhood  deteriorate  and  let  the  crimi- 
nal predators  come  in  and  take  over  your  neighborhood,  your 
parks,  your  city  streets.  You  no  longer  have  to  become  prisoners  in 
your  own  homes.  Gun  ownership  by  individual  Americans  is  a 
basic  part  of  security  for  ourselves,  for  our  families,  and  our  prop- 
erties, and  responsible  firearms  ownership  must  be  allowed  and  en- 
couraged. 

That  is  why  I  would  hope  that  the  committee  would,  in  its 
wisdom,  incorporate  such  legislation  as  I  am  speaking  on  today 
into  this  bill  of  the  President's.  I  think  it  will  make  President  Rea- 
gan's crime  control  bill  somewhat  better  than  it  now  is. 

As  I  said  at  the  outset,  I  am  supportive  of  what  the  President  is 
trying  to  do  and  I  am  hopeful  that  the  bill  will  make  its  way 
through  the  Congress  and  I  hope  we  can  add  this  language  to  it.  I 
thank  you  very  much  for  your  patience  this  morning,  and  I  look 
forward  to  hearing  from  these  two  distinguished  gentlemen  that 
are  here  with  me  this  morning. 

Senator  Laxalt.  Thank  you  very  kindly.  Senator. 

Mr.  Pratt? 

STATEMENT  OF  LARRY  PRATT 

Mr.  Pratt.  Thank  you.  Senator.  I  appreciate  very  much  the  op- 
portunity to  appear  here  today  and  for  your  consideration  of  the 
Criminal  Code  and  in  particular  the  legislation  that  Senator 
Symms  has  presented. 

We  think  it  is  important  that  the  Congress  make  a  statement  re- 
garding the  firearms  freedoms  of  Americans.  Municipalities  such 
as  Morton  Grove  which  enact  ordinances  to  prohibit  private  posses- 
sion of  firearms  should  not  be  aided  by  the  Federal  Government. 

Law  enforcement  and  criminal  justice  funding,  we  think,  should 
be  cut  off  for  such  municipalities.  Not  to  do  so  would  tacitly  place 
the  Congress  in  a  position  of  affirming  firearms  prohibitions,  and 
this  is  not  permitted  by  the  Federal  Government  under  the  second 
amendment. 


327 

There  is  ample  empirical  support  for  disputing  the  wisdom  of 
handgun  prohibitions  or  for  that  matter  other  firearms  prohibi- 
tions as  a  tool  for  fighting  crime.  According  to  the  1981  uniform 
crime  reports  per  capita  handgun  ownership  increased  25  percent 
in  the  period  1974  to  1981.  Long  gun  ownership  rose  15  percent 
during  that  time.  Yet  firearm  involvement  in  murder  fell  8  percent 
and  handgun  involvement  fell  7  percent. 

In  other  words,  the  notion  that  firearms  availability  causes  crime 
is  simply  not  true. 

Morton  Grove,  111.,  and  Kennesaw,  Ga.,  have  chosen  opposite  ap- 
proaches to  fighting  crime,  and  their  experience  underscores  the 
folly  of  the  Morton  Grove  ordinance  and  the  others  that  have  pur- 
sued the  same  policy. 

Kennesaw  passed  its  well-known  ordinance  requiring  firearm 
ownership  for  those  with  no  conscientious  objection  in  order  to 
reduce  their  home  burglary  problem.  They  were  immensely  suc- 
cessful. Home  burglaries  dropped  from  42  to  2  in  1  year. 

Morton  Grove's  ban  has  had  no  provable  impact  since  the  drop 
in  home  burglaries  from  67  to  49  was  close  to  the  national  average 
which  dipped  during  the  same  time.  Also,  if  the  figures  in  both  mu- 
nicipalities were  adjusted  to  account  for  the  different  populations, 
Kennesaw's  drop  would  have  been  from  200  to  10. 

These  figures  give  convincing  support  to  the  argument  that  Con- 
gress should  not  be  assisting  the  criminal  justice  problems  of  mu- 
nicipalities such  as  Morton  Grove  where  they  refuse  to  deal  realis- 
tically with  crime. 

Some  might  argue  that  Congress  should  not  be  intervening  in 
local  affairs 

Senator  Laxalt.  Does  this  not  fly  in  the  face  of  something  I  have 
heard  about  to  the  effect  that  federalism  is  good? 

Mr.  Pratt.  Well,  if  we  are  going  to  be  consistent  on  that  position, 
I  think  we  would  have  to  take  an  awful  hard  look  at  just  about 
every  major  program  of  the  Federal  Government.  So  I  think  that 
while  we  are  dealing  with  a  situation  where  the  Constitution  clear- 
ly prohibits  the  Federal  Government  from  doing  anjrthing  to  inter- 
fere with  the  firearms  freedoms  of  individual  Americans,  that 
should  take  precedence.  Certainly  the  Congress  does  not  seem  to 
have  had  any  difficulty  in  getting  involved  in  local  affairs.  Evident- 
ly the  question  is  just  how  much. 

Senator  Laxalt.  I  understand  that,  but  the  overall  policy  ques- 
tion is  the  extent  to  which  the  Federal  Government  should  get  in- 
volved in  this  whole  area.  As  you  know,  we  are  in  by  virtue  of  the 
1968  act  which  precludes  confiscation.  That  is  an  affirmation,  I 
guess,  of  the  constitutional  protection.  But  I  am  playing  devil's  ad- 
vocate because  I  have  a  widely  diverse  philosophical  opinion  on 
this  subcommittee  and  I  have  to  ask  the  questions  which  I  am  sure 
will  be  addressed  to  me  later. 

How  far  should  the  Federal  Government  get  into  this  area?  If  a 
local  unit  of  government,  say  a  city  like  Morton  Grove — in  its 
wisdom  or  lack  thereof,  depending  on  your  perspective — passes  an 
appropriate  ordinance,  what  business  do  we  have,  really,  in  trying 
to  intrude  into  that  local  judgment? 

Mr.  Pratt.  Frankly,  Senator,  I  am  not  convinced — I  wish  I  could 
say  I  were,  but  I  am  not  convinced  that  the  second  amendment 
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would  apply  to  what  the  Federal  Government  could  do  vis-a-vis  a 
State  or  a  municipality.  I  believe  the  second  amendment  was  set  up 
as  a  protection  for  individual  citizens  against  the  Federal  Govern- 
ment. 

Senator  Laxalt.  I  think  so,  too. 

Mr.  Pratt.  But  by  the  same  token,  then,  using  that  same  logic, 
hopefully  the  Federal  Government  would  choose  not  to  aid  and 
abet  a  municipality  that  was  doing  something  that  the  Federal 
Government  should  not  be  doing. 

Senator  Laxalt.  That  is  the  distinction,  I  guess.  If  they  choose  to 
do  this,  they  are  on  their  own,  and  we  are  not  intruding.  By  the 
same  token,  we  are  not  lending  Federal  assistance. 

Mr.  Pratt.  Please  do  not  use  my  money  to  help. 

Senator  Symms.  Mr.  Chairman,  part  of  my  testimony  which  I 
submitted — if  I  could  just  comment  for  30  seconds  on  that. 

This  legislation  does  not  provide  for  more  interference  in  the 
State  and  local  matters,  but  emphasizes  the  importance  of  recogniz- 
ing the  rights  of  the  citizens,  and  as  Madison  said  in  the  Federalist 
Papers,  and  I  quote  him: 

In  the  compound  republic  of  America,  the  power  surrendered  by  the  people  is  first 
divided  between  two  distinct  governments,  and  then  the  portion  allotted  to  each 
subdivided  among  distinct  and  separate  departments,  hence  a  double  security  arises 
to  the  rights  of  the  people.  The  different  governments  will  control  each  other  and  at 
the  same  time  that  each  will  be  controlled  by  itself. 

So  I  think  with  that  historical  precedent,  what  we  are  saying  is 
what  Larry  Pratt  just  said  that  we  certainly,  would  be  within  our 
rights  as  Federal  legislators  to  defend  the  rights  of  the  individual 
citizens  that  are  also  our  constituents  in  addition  to  the  fact  that 
they  are  constituents  of  a  local  government. 

So  we  are  a  buffer  to  protect  our  constituents  from  local  govern- 
ments attempting  to  deny  them  the  rights  to  defend  their  lives, 
their  families,  and  so  forth. 

Senator  Laxalt.  Please  continue,  Mr.  Pratt. 

Mr.  Pratt.  That  concluded  my  testimony,  Senator.  Thank  you 
very  much. 

Senator  Laxalt.  Thank  you  very  kindly. 

Mr.  Snyder,  welcome. 

STATEMENT  OF  JOHN  M.  SNYDER 

Mr.  Snyder.  Thank  you,  Mr.  Chairman.  Let  me  thank  you  and 
the  subcommittee  for  this  opportunity  to  testify  in  support  of  the 
right  of  law-abiding  Americans  to  keep  and  bear  arms  and  of  legis- 
lative efforts  of  your  colleague.  Senator  Symms,  in  this  regard. 

Among  the  many  rights  cherished  by  our  citizens  since  the  incep- 
tion of  our  Republic,  perhaps  none  other  is  more  significant  or  in 
greater  need  of  congressional  reaffirmation  today. 

Without  the  right  to  keep  and  bear  arms,  the  other  traditional 
rights  which  we  cherish  may  be  placed  in  jeopardy.  This  is  because 
the  right  to  keep  and  bear  arms  serves  as  a  guarantor  of  our  most 
basic  right,  the  right  to  life  itself,  the  right  upon  which  all  of  our 
other  rights  depend.  Without  the  right  to  life  itself,  other  rights 
have  no  meaning  for  other  rights  presuppose  one's  in  fact  exercis- 
ing a  right  to  life. 
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This  right  to  Ufe,  then,  is  basic,  philosophically,  to  the  whole  con- 
cept of  rights  on  which  our  Nation  was  founded,  grew,  and  flour- 
ished. 

The  right  to  life  itself  supports  a  right  to  the  means  necessary 
and  therefore  to  the  use  of  the  means  necessary  to  preserve  that 
right  to  life.  This  includes  the  right  to  defend  one's  life  against 
those  who  illegitimately  would  deprive  one  of  it,  and  therefore  the 
right  to  keep  and  bear  those  arms  the  presence  and  use  of  which  is 
necessary  to  insure  a  proper  defense,  a  proper  and  effective  self-de- 
fense. 

One  of  the  arms  which  law-abiding  Americans  choose  to  keep 
and  bear  for  defense  of  life,  family,  and  property  is  the  handgun. 
Over  50  million  handguns  now  are  in  the  hands  of  private  Ameri- 
can citizens  and  that  number  increases  by  from  2  to  3  million  each 
year.  Obviously,  tens  of  millions  of  Americans  want  handguns  or 
they  wouldn't  be  owning  them  or  buying  them. 

When  handgun-ban  promoters  argue  that  about  11,000  murders 
each  year  are  committed  with  handguns,  they  fail  to  mention  that 
this  also  indicates  that  only  twenty-two  ten-thousandths  of  1  per- 
cent of  the  privately  owned  handguns  are  so  represented  by  these 
numbers. 

In  other  words,  over  ninety-nine  and  nine-hundred  and  ninety- 
nine  ten-thousandths  percent  of  the  privately  owned  handguns  in 
the  United  States  are  not  used  in  these  criminal  acts.  Also,  since, 
as  we  saw,  the  number  of  handguns  constantly  increases,  the  per- 
centage of  the  total  used  in  these  crimes  constantly  decreases. 

On  the  other  hand,  handguns  are  used  about  300,000  times  per 
year  for  self-protection  and  to  thwart  criminal  acts 

Senator  Laxalt.  How  is  that  computed?  I  have  always  been  in- 
terested in  that  number. 

Mr.  Snyder.  All  right.  That  is  computed  from  a  poll  conducted 
by  the 

Senator  Laxalt.  First  of  all,  is  it  a  practice  out  there?  When  I 
was  in  prosecution,  I  don't  recall  that  people  who  had  to  use  a 
handgun  in  self-defense — whether  it  was  a  domestic  situation  or 
otherwise — being  compelled,  under  the  law,  to  report  that  situa- 
tion. Do  they  do  so  voluntarily?  Or  are  there  laws  on  the  books  out 
there  that  compel  that  kind  of  reporting? 

Mr.  Snyder.  No,  Mr.  Chairman,  this  computation  was  not  based 
on  reports  received  by  law  enforcement  agencies.  This  was  a  survey 
conducted  by  Cambridge  Reports  which  is  ironically  the  Patrick 
Caddell  firm,  for  this  Eisenhower  Study  for  the  Prevention  of 
Handgun  Violence. 

It  was  on  the  basis  of  his  interviewing  people  across  the  country 
that  he  came  to  the  figures  upon  which  this  conclusion  is  based.  So 
it  was  not  law  enforcement  figures.  It  was  a  polling  survey. 

From  these  facts,  it  is  obvious  that  a  ban  on  the  private  posses- 
sion of  handguns  is,  in  effect,  a  ban  on  the  right  to  self-defense,  a 
ban  on  the  right  of  law-abiding  citizens  to  protect  themselves  from 
criminals  and  to  thwart  criminal  acts. 

However,  as  we  have  already  seen,  it  is  this  very  ban  on  private 
handgun  possession  which  is  at  issue  today. 

As  we  have  seen,  2  years  ago,  the  Board  of  Trustees  of  Morton 
Grove,  111.,  enacted  such  a  ban.  This  ordinance  has  caused  Gerald 
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Arenberg,  executive  director  of  the  American  Federation  of  Police, 
to  state  that,  "That  tells  criminals  this  town  is  easy  pickings." 

Senator  Laxalt.  Has  that  been  the  record  since?  Has  there  been 
a  higher  crime  rate  in  Morton  Grove  since  the  enactment  of  the 
ordinance? 

Mr.  Snyder.  In  violent  crime,  yes. 

Senator  Laxalt.  There  has  been? 

Mr.  Snyder.  Yes. 

Senator  Laxalt.  Substantial?  Well,  first  of  all,  how  long  has  that 
ordinance  been  in  effect  now? 

Mr.  Snyder.  Well,  the  ordinance  was  passed  2  years  ago,  just 
about  2  years  ago,  and  there  have  been  a  couple  of  Federal  court 
decisions,  also  one  State  court  decision,  on  that.  So  it's  been  on  the 
books  for  2  years.  The  figures  upon  which  this  Gerald  Arenberg 
was  basing  his  statements  were  for  1  year  in  which  he  was  able  to 
compare  the  situation  in  Morton  Grove  with  the  situation  in  Ken- 
nesaw,  Ga. 

He  was  making  a  comparison  on  the  effects  of  the  two  opposite 
approaches  to  firearms  ownership. 

Senator  Laxalt.  I  am  asking  this  for  the  benefit  of  my  colleagues 
more  than  myself,  I  guess.  But  is  it  your  testimony  that  since  the 
enactment  of  the  ordinance,  there  has  been  a  substantial  increase 
in  crime  in  Morton  Grove — violent  crime? 

Mr.  Snyder.  There  is  exactly  what  was  stated.  Senator.  In 
Morton  Grove  where  guns  were  banned  on  February  1,  1982,  total 
handgun  crimes  jumped  from  8  in  1981  to  10  last  year.  So  that  was 
a  tenfold  increase.  Pardon  me.  From  8  to  10,  that  is  a  25-percent 
increase. 

Senator  Laxalt.  During  what  period  of  time? 

Mr.  Snyder.  From  February  1,  1982,  until  the  end  of  that  year  as 
compared  with  the  same  period  in  1981. 

Senator  Laxalt.  By  any  objective  standard,  I  would  think  that 
this  is  a  fairly  safe  community,  when  you  are  dealing  in  these 
numbers.  Am  I  wrong  in  that  assumption? 

Mr.  Snyder.  Well,  it  was  a  safe  community  in  the  first  place.  It 
was  a  safe  community  before  the  handgun  ban  was  enacted  which 
led  many  people  to  believe  that  it  was  selected  by  the  proponents 
of  a  handgun  ban  because  the  evidence  was  already  there  to  indi- 
cate that  it  was  a  safe  community  in  the  first  place. 

And  it  is  ironic  that  there  has  been  an  increase  in  the  handgun 
crimes  of  violence  since  the  ordinance  went  into  effect. 

Senator  Symms.  Did  they  actually  get  rid  of  the  handguns? 

Mr.  Snyder.  I  think  the  last  I  heard,  less  than  20  had  been 
turned  in  though  it  is  estimated  that  from  hundreds  to  thousands 
are  actually  owned  by  the  citizens  of  the  community.  So  the  people 
are  not  abiding  by  the  statute. 

There  has  been  some  discussion  in  Morton  Grove  as  to  wheth- 
er  

Senator  Laxalt.  Well,  they  could  not  legally,  by  ordinance,  re- 
.  quire  confiscation,  could  they? 

Mr.  Snyder.  Well,  that  gets  into  a 

Senator  Laxalt.  You  are  getting  back  to  the  1968  Act  then. 

Mr.  Snyder.  That  gets  into  a  very  interesting  question,  Senator. 
The  State  of  Illinois  has  registration  statutes  on  its  books,  and 
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there  has  been  some  discussion  as  to  whether  or  not  the  authorities 
in  the  village  of  Morton  Grove,  when  the  legal  cases  are  finally 
handled,  if  they  are  handled  in  favor  of  the  village  of  Morton 
Grove,  have  the  right  to  use  the  registration  figures  and  addresses 
of  people  that  the  Illinois  police  have,  because  of  the  Illinois  State 
registration  act  to  confiscate  the  handguns  of  people  living  in 
Morton  Grove. 

Senator  Laxalt.  That  is  still  in  the  legal  mill,  is  it  not? 

Mr.  Snyder.  It  is  a  question  that  has  been  raised  by  a  number  of 
people,  and  obviously,  it  is  creating  a  lot  of  debate  or  reason  for 
debate  among  the  pro-gun  and  antigun  communities. 

Senator  Laxalt.  Very  well. 

Mr.  Snyder.  As  Mr.  Arenberg  stated: 

People  in  Morton  Grove  are  frightened  because  they  can  no  longer  legally  protect 
themselves.  They  are  frightened  of  being  defenseless  against  intruders,  rapists,  mug- 
gers and  so  on.  They  are  frightened  of  having  to  use  a  firearm  and  then  going  to  jail 
for  owning  it. 

Late  last  year,  a  three-judge  panel  of  the  U.S.  Court  of  Appeals 
for  the  Seventh  Circuit  in  a  2  to  1  decision  upheld  the  ban. 

As  Judge  Coffey  said  in  his  dissenting  opinion: 

The  majority  cavalierly  dismisses  the  argument  that  the  right  to  possess  common- 
ly owned  arms  for  self-defense  and  the  protection  of  loved  ones  is  a  fundamental 
right  protected  by  the  Constitution.  Justice  Cardozo  in  Palko  v.  Connecticut  defined 
fundamental  rights  as  those  rights  implicit  in  the  concept  of  ordered  liberty.  Surely 
nothing  could  be  more  fundamental  to  the  concept  of  ordered  liberty  than  the  basic 
right  of  an  individual  within  the  confines  of  the  criminal  law  to  protect  his  home 
and  family  from  unlawful  and  dangerous  intrustions. 

Senator  Laxalt.  Is  this  case  on  appeal  to  the  U.S.  Supreme 
Court  now? 

Mr.  Snyder.  The  Second  Amendment  Foundation  intends  to 
appeal  the  case  to  the  Supreme  Court;  yes. 

Those  two  Federal  appellate  judges  in  the  majority,  the  one  Fed- 
eral district  judge  who  initially  upheld  the  Morton  Grove  ban  and 
the  five  Morton  Grove  trustees  who  voted  for  the  ban  in  the  first 
place  have  denied  thousands  of  law-abiding  American  citizens  the 
right  to  possess  a  handgun  legally,  even  in  the  home,  for  defense  of 
life,  family,  and  property.  This  borders  on,  if  it  does  not  actually 
signify,  incipient  oligarchic  tyranny,  the  abrogation  of  a  people's 
civil  rights  by  a  small  minority,  a  minority  of  eight  people. 

If  this  situation  remains  unchallenged,  despite  the  overwhelming 
defeat  at  the  polls  of  a  proposed  handgun  ban  in  California  last 
year,  the  rights  of  minorities  in  Morton  Grove  and  places  like 
Morton  Grove  will  be  no  more.  The  handgun  ban  movement  is  com- 
mitted to  the  deprivation  of  this  civil  right  wherever  it  can  get  a 
majority  of  local  officials  to  go  along  with  it. 

Hence,  it  is  particularly  appropriate  that  Senator  Symms'  pro- 
posal, if  accepted  by  this  subcommittee  and  enacted,  would  cut  Fed- 
eral law  enforcement  or  criminal  justice  funds  from  going  to 
Morton  Grove  and  to  places  like  Morton  Grove.  Places  like  that  ob- 
viously do  not  want  their  citizens  to  be  able  to  protect  themselves 
from  criminals.  They  certainly  do  not  deserve  anticrime  funding 
from  law-abiding  taxpayers. 

It  is  just  as  obvious  that  we  cannot  rely  on  the  courts  to  protect 
us  in  the  maintenance  of  our  rights.  Too  many  judges  are  going  off 
halfcocked    following    Pied    Piper    ideologies    denying    individual 
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rights.  Consequently,  we  have  got  to  have  legislative  initiatives 
such  as  that  proposed  by  Senator  Symms  and  cosponsored  by  Sena- 
tors Hatch,  Helms,  McClure,  Stevens,  and  Zorinsky. 

By  accepting  this  proposal.  Congress  would  be  disassociating 
itself  from  the  ban-the-handgun  movement  in  the  United  States 
and  reaffirming  the  right  of  individual  law-abiding  American  citi- 
zens to  keep  and  bear  arms  for  protection  of  life,  family,  and  prop- 
erty as  well  as  for  other  legitimate  purposes. 

Obviously,  Mr.  Chairman,  we  heartily  support  this  proposal  and 
urge  this  subcommittee  to  support  it. 

Senator  Laxalt.  Thank  you  very  kindly,  Mr.  Snyder. 

Members  of  the  panel,  is  there  anything  you  see  in  this  crime- 
control  package  that  would  infringe  in  any  degree  upon  the  rights 
of  gun  people  in  this  country?  Is  there  anything  in  this  act  that 
infringes  in  the  least? 

Senator  Symms.  Mr.  Chairman,  I  do  not  think  I  am  capable  to 
answer  that. 

Senator  Laxalt.  Mr.  Pratt,  are  you  familiar  with  the  act? 

Mr.  Pratt.  From  what  I  know  of  it,  sir,  it  is  an  improvement  by 
some  measure  over  the  bill  that  was  in  the  Congress  last  year,  and 
I  think,  on  the  whole,  we  are  much  happier  with  it. 

Senator  Laxalt.  And  your  appearance  here,  I  guess,  is  to  reaf- 
firm the  rights  of  gun  owners  for  the  reasons  you  have  stated,  and 
to  solicit  the  support  of  the  subcommittee  in  favorably  acting  upon 
the  Symms  amendment,  is  that  essentially  the  thrust  of  it? 

Senator  Symms.  That  is  correct,  Mr.  Chairman.  We  have  two  or 
three  suggested  amendments,  and  I  would  be  happy  to  work  with 
the  committee  on  that 

Senator  Laxalt.  If  you  would,  we  would  welcome  it. 

Senator  Symms  [continuing].  Toward  something  that  would  be 
satisfactory.  I  think  what  we  would  like  to  do  is  to  make  a  policy 
statement  that  the  U.S.  Congress  is  in  favor  of  citizens'  rights  to 
protect  themselves,  and  in  so  doing  follow  up  with  the  policy  that 
no  local  government  can  confiscate  or  legalize  the  confiscation  of 
otherwise  legally  held  firearms  and  back  that  up  with  the  Federal 
stick  that  says  that  no  local  municipality  or  level  of  government 
that  does  allow  for  confiscation  will  get  any  more  law  enforcement 
funds. 

I  think  that  that  would  be  our  way  of  making  a  positive  state- 
ment. As  John  Snyder  so  aptly  stated,  it  will  put  the  Congress  on 
record  of  disassociating  ourselves  from  the  ban-the-gun  movement. 

Senator  Laxalt.  Let  me  ask  just  a  couple  of  general  policy  ques- 
tions, and  I  do  not  want  to  hold  you  too  long.  What  is  your  reaction 
about  possible  Federal  movement  into  the  area  of  waiting  periods? 
However  you  statistically  compute  it,  there  are  11,000  people  who 
are  dead  because  of  the  use  of  handguns. 

It  has  been  suggested  to  this  subcommittee — and  we  certainly 
have  dealt  with  it  an  awful  lot  in  the  full  committee — that  it  might 
serve  a  useful  public  purpose  for  the  Federal  Government  to  estab- 
lish a  uniform  holding  period. 

This  would  not  intrude  in  any  respect  or  cause  any  undue  regis- 
tration problems,  but  in  many,  many  of  the  cases  where  we  have 
had  difficulties — particularly  in  marital  disputes — a  reasonable 
holding  period  would  be  useful.  Most  recently,  of  course,  it  has 
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been  suggested — and  I  do  not  know  whether  it  is  true — that  had 
young  Hinckley  been  required  to  wait  to  secure  the  weapon  that  he 
purchased,  perhaps  what  happened  would  not  have  happened. 

I  would  be  interested  to  have  the  comments  of  the  panel  as  to 
whether  it  might  serve  a  useful  public  purpose  to  have  a  uniform 
Federal  holding  period.  I  know  your  concerns  are  getting  the  nose 
in  under  the  big  tent  and  have  it  move  from  there  to  something 
else. 

Mr.  Pratt.  Senator,  I  would  suggest  that  we  start  with  Mr. 
Hinckley.  There  was  a  case  of  extraordinary  premeditation  and  a 
14-  or  a  21-day  waiting  period  would  not  arguably  have  made  any 
difference  in  what  he  was  about  to  do. 

I  think  that  is  probably  the  case  in  many  domestic  disputes, 
which  as  a  rule,  are  not  something  that  flairs  up  all  at  once  result- 
ing in  an  instant  impulse  to  commit  murder.  Many  times  these 
things  cook  and  percolate  over  time. 

But  beyond  that,  we  are  talking  about  a  fundamental  freedom  of 
people  to  defend  themselves.  In  one  of  the  few  municipalities  where 
they  keep  records  of  this  sort,  in  Chicago,  the  most  recent  statistics 
that  I  am  aware  of  tell  us  that  the  citizens  are  more  successful 
than  the  police  in  killing  or  wounding  assailants. 

There  are  people  who  face  life-threatening  situations  that  devel- 
op suddenly,  and  I  do  not  think  it  is  the  business  of  Government 
which  cannot,  and  as  Senator  Symms  pointed  out,  will  not,  as  a 
matter  of  principle,  come  to  our  defense  at  our  beck  and  call  before 
a  crime  actually  occurs.  The  crime  must  occur  first  and  then  per- 
haps in  a  few  hours  the  police  will  be  there. 

Well,  that  is  not  satisfactory.  In  any  case,  I  do  not  think  that  it  is 
the  role  of  the  Government  to  wait  on  our  doorstep.  We  know  how 
the  waiting  periods  operate  in  places  like  New  York,  and  whatever 
you  might  say  in  such  legislation,  once  Government  officials  get  a 
hold  of  that  who  want  to  violate  the  second  amendment,  they  will 
make  it  impossible  for  citizens  to  obtain  the  means  for  their  own 
protection. 

Senator  Laxalt.  Are  you  saying  it  can  be  empirically  demon- 
strated that  holding  periods  have  not  resulted  in  the  savings  of 
lives? 

Mr.  Pratt.  New  York  City  would  certainly  indicate  that,  yes,  sir. 

Senator  Laxalt.  I  would  like  to  have  some  information  on  that 
for  members  of  the  subcommittee. 

Mr.  Pratt.  I  will  be  very  happy  to  get  some  material  together. 
Basically,  the  top  crime  cities  in  the  country  have,  from  our  point 
of  view,  the  worst  gun  laws,  the  most  stringent. 

Senator  Laxalt.  I  think  that  is  certainly  the  case. 

Gentlemen,  we  thank  you  very  kindly.  Do  you  have  any  closing 
statements  you  would  like  to  make  for  the  members  of  the  subcom- 
mittee Mr.  Snyder. 

Mr.  Snyder.  Senator,  in  answering  your  concluding  question 
there  with  regard  to  the  waiting  periods,  say  you  might  think  of 
putting  it  on  personal  terms.  Supposing  somebody  threatens  you 
this  afternoon.  You  are  going  to  want  to  defend  yourself  tonight, 
not  7  days  from  now.  You  are  going  to  need  the  protection  tonight. 

Senator  Laxalt.  I  suppose,  or  I  might  call  in  security. 
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Mr.  Snyder.  As  a  U.S.  Senator,  you  probably  would  not  have  any 
problem  doing  that,  but  the  average  American  citizen  does  not 
have  those  benefits. 

Senator  Laxalt.  I  know  what  you  are  saying,  but  if  there  is  an 
open  threat  of  the  type  that  you  describe,  I  would  hope  that  the 
police  would  respond  to  that  kind  of  thing. 

Mr.  Pratt.  That  is  not  their  policy.  Senator.  They  do  not  do  that. 

Senator  Laxalt.  I  know  they  do  not  in  many  areas.  I  just  happen 
to  come  from  an  area  where  if  the  police  did  not  respond  to  any- 
thing that  was  a  serious  threat,  they  would  be  in  deep  trouble.  It  is 
like  anything  else.  You  have  differences  in  these  situations  depend- 
ing on  the  people  involved. 

Mr.  Pratt.  That  is  another  reason  a  uniform  national  policy 
ought  to  be  avoided. 

Senator  Symms.  Mr.  Chairman,  if  I  could  just  say  in  closing,  you 
did  mention  the  Hinkley  case.  I  believe  that  we  should  correct  the 
laws  that  allow  for  such  results.  You  are  the  attorney,  I  am  not, 
but  the  insanity  plea  must  be  modified. 

I  think  that  for  us  to  allow  such  heinous  crimes  to  go  on  in  this 
country  and  allow  people  to  use  loopholes  in  the  law  to  plead  in- 
sanity or  whatever  else,  is  a  travesty  of  justice. 

If  it  would  not  deter  anybody  else  from  doing  it,  it  would  certain- 
ly deter  Hinkley  from  doing  it  again  because  we  do  not  know  what 
the  future  holds  for  him.  He  may  be  out  in  4  or  5  years  and  then 
decide  to  do  it  all  over  again. 

That  is  our  problem.  We  should  punish — we  should  give  justice 
to  those  people  who  commit  capital  crimes. 

Senator  Laxalt.  We  are  attempting  to  meet  this  in  the  package. 

Senator  Symms.  That  is  why  I  support  the  bill  because  I  think 
this  bill  is  heading  in  that  direction.  In  my  opinion,  in  a  general 
sense  of  direction,  that  is  what  the  bill  is  making  as  a  policy  state- 
ment that  we  are  going  to  try  to  give  expeditious  justice  to  people 
who  commit  capital  crimes  which  will,  in  fact,  protect  the  citizens 
of  this  country. 

I  think  the  President  is  on  the  right  track  with  it,  and  I  think  we 
should  support  it.  I  would  just  like  to  tighten  up  this  one  part  so 
that  we  can  even  assure  more  protection  for  individuals  to  be  able 
to  protect  themselves. 

Senator  Laxalt.  Of  course,  you  will  have  every  consideration, 
Senator. 

Senator  Symms.  Thank  you  very  much. 

Senator  Laxalt.  Thank  you  very  kindly,  all  of  you. 

We  now  have  as  the  next  panel  representatives  of  the  American 
Civil  Liberties  Union.  I  welcome  you  all.  Mr.  Shattuck,  Mr. 
Landau,  and  Mr.  Friedman.  My  staff  tells  me  that  you  have  done  a 
great  deal  of  work  on  this  bill,  and  I  want  you  to  know  on  behalf  of 
the  members  of  the  subcommittee,  that  we  appreciate  it. 


335 

STATEMENT  OF  THE  AMERICAN  CIVIL  LIBERTIES  UNION  PANEL 
CONSISTING  OF  JOHN  SHATTUCK,  NATIONAL  LEGISLATIVE  DI- 
RECTOR. DAVID  E.  LANDAU,  LEGISLATIVE  COUNSEL  AND  LEON 
FRIEDMAN,  PROFESSOR  OF  LAW,  HOFSTRA  (NEW  YORK)  LAW 
SCHOOL 

Mr.  Shattuck.  Thank  you  very  much,  Mr.  Chairman. 

We  are,  as  you  note,  a  panel  and  we  will  all  be  addressing  var- 
ious aspects  of  the  bill.  Let  me  just  introduce  the  subject  by  stating 
how  pleased  we  are  to  appear  here  this  morning  and  to  indicate 
that  we  have  a  lengthy  statement  and  appendices  which  we  would 
like  to  submit  for  the  record  and  will  not  read  or  otherwise  burden 
the  subcommittee  with  but  we  do  commend  the  material  to  you. 

We  have  attempted  to  cover  as  much  of  the  bill  as  we  could 
within  the  reasonably  short  time  available. 

Mr.  Chairman,  we  recognize  that  crime  is  a  problem  in  America 
today.  We  think  it  is  a  law  enforcement  problem  and  a  civil  lib- 
erties problem.  We  think  that  even  though  recent  statistics  show 
that  crime  rates  have  fallen  in  the  last  year  Americans  are  justifi- 
ably concerned  about  effective  law  enforcement  and  they  are  par- 
ticularly concerned,  I  think,  about  the  inability  of  particularly 
State  and  local  police  departments  but  some  Federal  departments 
as  well  to  perform  their  functions  because  of  substantial  budget 
cutting  that  has  been  necessitated  or  has  been  conducted  at  various 
levels  of  government. 

There  is  no  question  that  civil  liberties  are  affected  by  high 
crime  rates  and  that  inadequate  law  enforcement  resources  in 
many  respects  affect  civil  liberties.  On  one  level,  the  victims  of 
crime,  as  you  know,  Mr.  Chairman,  are  cheated  in  their  expecta- 
tion that  the  Government  will  protect  public  safety.  In  that  respect 
we  commend  you  and  the  committee  last  year  for  achieving  reason- 
able success  in  the  area  of  victims'  rights,  a  bill  that  we  were  proud 
to  be  able  to  assist  the  subcommittee  on  ' 

Senator  Laxalt.  It  was  a  start. 

Mr.  Shattuck.  It  was  a  start. 

But  we  are  deeply  concerned  about  another  aspect  in  which  civil 
liberties  are  affected  by  the  crime  problem,  and  that  is  the  substan- 
tial straining  of  resources  at  all  levels  of  government,  as  I  stated, 
where  the  pressure  builds  as  a  result  of  those  resource  strains  for  a 
cost-free  solution  to  the  crime  problem  which,  in  our  view,  is  not 
going  to  be  a  solution  at  all. 

The  temptation  is  great  when  resources  are  cut  from  law  enforce- 
ment agencies  to  blame  the  crime  problem  on  the  rules  and  proce- 
dures of  the  Bill  of  Rights  and  the  Constitution.  We  think  for  two 
reasons  it  is  essential  that  this  temptation  be  rejected. 

First,  as  we  will  tell  you  in  a  number  of  instances  throughout  the 
bill,  a  crime  fighting  program  that  is  based  on  the  curtailment  of 
civil  liberties  is  simply  not  going  to  be  effective.  It  is,  folly  to  expect 
that  curtailing  the  exclusionary  rule  and  the  right  of  Federal 
habeas  corpus  or  the  enactment  of  new  bail  laws  that  provide  for 
preventive  detention  or  the  reinstitution  of  capital  punishment  or 
the  abolition  of  parole  and  the  increased  use  of  incarceration  will, 
in  fact,  result  in  a  reduction  in  violent  crime. 
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Most  available  evidence  that  we  have  seen  and  we  have  cited  in 
our  materials  is  to  the  contrary.  Second,  and  I  know  you  would 
agree  with  us  on  this,  Mr.  Chairman,  it  is  fundamentally  wrong  to 
characterize  the  rules  of  the  criminal  justice  system  as  legal  techni- 
calities whose  sole  beneficiaries  are  guilty  persons  seeking  to 
escape  the  penalties  of  the  law. 

The  rules  of  the  system,  the  rule  against  warrantless  searches 
and  seizures,  the  requirements  of  due  process  of  law,  the  presump- 
tion of  innocence,  the  prohibition  against  cruel  and  unusual  pun- 
ishment, these  are  all  rules  that  were  fashioned  over  the  years, 
most  of  them  right  in  the  Constitution  itself,  to  protect  the  civil  lib- 
erties of  everyone. 

If  these  rules  are  rewritten  in  ways  that  affect  the  Constitution 
in  an  effort  to  come  up  with  some  kind  of  an  expedient  cost-free 
crime  control  program,  those  who  are  most  affected  will  not  be  the 
guilty.  They  will  be  the  innocent  and  they  will  be  all  citizens. 

Let  me  just  as  an  introduction  to  this  subject,  Mr.  Chairman 

Senator  Laxalt.  Before  you  move  on  to  that,  need  they  be  mutu- 
ally exclusive? 

Mr.  Shattuck.  Well,  we  do  not  think  they  are  mutually  exclu- 
sive so  long  as  the  constitutional  requirements  are  followed.  Those 
constitutional  requirements,  in  fact,  in  many  respects  aid  law  en- 
forcement, as  we  will  tell  you.  The  rules  that  the  police  need  to 
follow  in  conducting  searches  we  think  are  essential  for  law  en- 
forcement purposes. 

But  the  problem  that  we  have  with  large  parts  of  S.  829,  frankly, 
and  I  think  we  would  be  remiss  if  we  did  not  state  it  clearly  and 
upfront,  is  that  it  pares  down  many  of  these  constitutional  rules 
and  procedures  and  it  does  so  presumably  because  there  are  not 
substantial  resources  to  be  devoted  to  the  crime  fighting  program 
that  we  think  should  be  adopted. 

The  bill  is  comprised  of  16  titles.  Many  of  those  titles  have  al- 
ready been  separately  considered  and  rejected  by  one  or  more  com- 
mittees in  the  Congress,  and  in  our  view,  there  are  substantial  con- 
stitutional problems  throughout,  and  that  with  the  exception  of  the 
justice  assistance  act  provision  in  the  bill  which  we  believe  is  a 
useful  start  in  the  area  of  providing  resources  to  State  and  local 
authorities,  without  exception  there  are  very  few  resources  offered 
for  grossly  underfunded  crime  fighting  efforts. 

The  provisions  that  we  have  addressed  of  the  bill  fall  into  three 
categories.  The  rules  of  criminal  procedure  are  revised,  the  rules  of 
criminal  sentencing  are  revised,  and  third,  criminal  laws  are  re- 
vised. We  would  like  to  take  those  up  separately  starting  with  the 
rules  of  criminal  procedure  which  my  colleague.  Professor  Fried- 
man, will  address  for  a  brief  opening  period,  and  then  Mr.  Landau 
will  discuss  the  sentencing  issues,  and  if  time  permits,  I  will  sum- 
marize our  concerns  in  the  area  of  proposed  criminal  law  changes. 

Senator  Laxalt.  Very  well.  Thank  you. 

Professor  Friedman? 

STATEMENT  OF  LEON  FRIEDMAN 

Professor  Friedman.  Thank  you.  Senator  Laxalt. 
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BAIL 


I  am  to  talk  in  about  10  minutes  on  bail,  the  exclusionary  rule 
and  habeas  corpus,  and  I  would  just  like  to  hit  the  high  points  of 
the  ACLU's  concern  in  each  one  of  these  areas. 

On  bail,  S.  829  would  greatly  change  the  current  philosophy  in 
the  protections  of  the  Bail  Reform  Act  of  1966.  Our  whole  system  of 
bail  in  this  country  rests  on  the  assumption,  unlike  other  countries 
in  the  world,  that  a  person  should  not  go  to  jail  just  because  he  has 
been  arrested  and  that  no  one  should  be  punished  until  there  is  a 
full,  due  process  trial  in  which  he  is  proved  to  have  committed  the 
crime  beyond  a  reasonable  doubt.  The  whole  notion  that  someone 
should  go  to  jail  and  be  incarcerated  and  lose  his  freedom  on  the 
say  so  of  a  policeman  who  arrested  him  somehow  goes  against  the 
presumption  of  innocence  and  against  the  whole  notion  on  which 
our  Bill  of  Rights  is  based. 

Indeed,  if  you  look  across  all  the  statistics  on  arrests  across  the 
country.  State  and  Federal,  the  fact  of  the  matter  is  that  about  40 
percent  of  all  the  arrests  are  eventually  dismissed  outright,  an- 
other 20  or  30  percent  the  person  may  be  found  guilty  but  may  not 
have  any  jail  time  as  his  punishment. 

So  if  you  look  at  all  the  arrests  across  the  board,  how  many 
people  eventually  are  found  guilty  of  the  crime  and  have  to  do 
some  time,  and  it  is  significantly  less  than  50  percent. 

Now,  if  you  reverse  the  presumption  on  bail  and  start  saying: 
"People,  you  have  to  stay  in  jail  until  your  trial,"  then  a  lot  of 
people  who  are,  indeed,  innocent  in  the  way  our  system  determines 
that  are  going  to  be  punished  nevertheless. 

Senator  Laxalt.  It  is  my  understanding  that  the  reform  is  not 
quite  that  sweeping,  though.  All  the  judge  has  to  find  is  that,  in 
addition  to  the  element  of  some  certainty  that  he  will  return  for 
the  next  judicial  proceeding,  to  find  that  he  or  she  is  a  dangerous 
person. 

Professor  Friedman.  I  wish  it  were  that  easy  to  find  that  out. 

Senator  Laxalt.  Well,  that  is  what  we  are  trying  to  get  at.  We 
certainly  do  not  want  to  infringe  on  the  rights  and  liberties  of 
people  and  suddenly  have  innocent  people  subjected  to  jail  time. 

But,  based  upon  records  that  have  been  submitted  to  us — and  if 
they  are  false  or  inaccurate  you  tell  us — there  is  a  high  incidence 
of  crime  in  this  country  by  people  who  are  out  on  bail. 

Professor  Friedman.  Well,  that  just  is  not  true,  and  if  I  could 
point  to  whatever  statistics  there  are  on  the  subect,  the  most  com- 
prehensive study,  the  Lazar  Institute  study,  in  1981,  indicates 
that — again,  everybody  plays  games  with  these  statistics — that 
people  who  are  out  on  bail  may  be  arrested  for  another  charge 
while  they  are  out  on  bail  and  that  may  run  in  the  15-percent 
figure  according  to  the  Lazar  study,  but  again,  we  are  assuming 
that  if  you  are  arrested  you  must  have  committed  the  crime. 

The  Lazar  study  shows  that  in  only  1.9  percent  of  the  cases  is 
someone  arrested,  and  convicted,  and  sent  off  to  jail  for  a  serious 
crime.  Now,  that  strikes  me  as  a  very  small  number. 

Now,  again,  in  4  percent  of  the  cases,  they  are  arrested  and  con- 
victed for  some  crime.  That  may  be  drunkenness  for  all  we  know, 
some  minor  misdemeanor. 
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So  we  are  at  the  very  bottom  end  of  the  spectrum  in  terms  of 
any  study  showing  that  people  who  are  released  on  bail  go  out  and 
commit  another  serious  crime  while  they  are  out  on  release.  It  is 
down  in  the  less  than  4  percent,  and  I  think  the  1.9-percent  figure 
is  the  one  that  really  points  to  what  we  are  talking  about. 

Senator  Laxalt.  Well,  assuming  that  is  the  case,  when  a  court 
finds,  based  on  his  track  record,  that  a  given  person  has  dangerous 
qualities,  why  should  that  person  be  turned  loose  on  society? 

Professor  Friedman.  Well,  Senator  Laxalt,  a  judge  looks  at  some- 
one and  sees  his  record  and  says:  "You  are  a  dangerous  person. 
You  are  the  1.9  percent  that  are  going  to  go  out  and  commit  a 
crime,"  it  is  simply  impossible  to  be  able  to  predict  that.  That  is 
the  real  problem. 

What  you  are  saying  is  that,  you  know,  arrest  the  usual  suspects, 
that  is  to  say,  if  you  got  a  long  track  record  of  arrests,  you  must  be 
one  of  those  people  who  are  going  to  do  it  in  the  future. 

It  becomes  a  self-fulfilling  prophecy.  The  number  of  times  that 
you  get  arrested  automatically  puts  you  in  the  category  of  someone 
who  is  not  going  to  be  released  the  next  time  around. 

Senator  Laxalt.  I  would  hope  not. 

Professor  Friedman.  It  is  simply  an  impossible  thing  to  predict. 
In  other  words,  to  stick  in  the  law  that  you  will  consider  the  possi- 
ble dangerousness  to  the  community  and  to  another  person  and 
have  a  judge  somehow  make  that  kind  of  a  judgment  strikes  us, 
strikes  me,  as  impossible  to  predict.  It  is  something  that  judges, 
and  psychiatrists,  and  sociologists  have  found  impossible  to  deter- 
mine for  the  future. 

The  same  issue  comes  up  on  sentencing.  The  same  issue  comes 
up  on  parole.  Are  you  the  kind  of  person  who  is  going  to  commit 
another  crime  in  the  future. 

Senator  Laxalt.  Are  you  telling  me  that  the  judicial  system  is  so 
bereft  that  they  could  not  make  a  finding  of  this  kind? 

Professor  Friedman.  I  respect  judges  and  they  have  very  difficult 
decisions  to  make.  They  have  to  decide  whether  it  is  $10,000  or 
$50,000  money  bail,  and  how  they  make  that  decision  is  difficult 
enough. 

But  for  a  judge  on  a  5-minute,  or  10-minute,  or  1  hour  determina- 
tion to  look  someone  in  the  eye  and  say:  "Well,  you  have  been  ar- 
rested twice  before.  You  have  been  convicted  of  burglary  and  as- 
sault, and  now  you  are  on  another  assault.  You  are  going  to  do  it 
again  while  you  are  out  on  bail,"  I  don't  know  how  any  judge  can 
make  that  kind  of  a  judgment. 

Senator  Laxalt.  Well,  you  have  opened  an  interesting  line  of  in- 
quiry, and  before  these  hearings  are  over  we  should  have  some 
judges  testify  as  to  whether  they  can  make  this  kind  of  judgment. 

Professor  Friedman.  I  think  that  would  be  a  very  good  idea. 

Senator  Laxalt.  It  would  be  interesting  testimony. 

Mr.  Shattuck.  Mr.  Chairman,  can  I  just  interject  one  sentence 
here  to  draw  your  attention  in  the  materials  that  we  have  submit- 
ted as  appendices  to  our  testimony  that  there  is  a  substantial 
amount  of  scholarly  research  that  has  been  conducted  on  this  ques- 
tion of  prediction  of  dangerousness,  and  there  is  no  study  that  we 
are  aware  of  that  says  that  the  kind  of  prediction  that  this  bill 
would  require  can  be  made  in  the  absence  of  a  full-scale  criminal 


339 

trial  which,  of  course,  is  the  very  thing  that  ultimately  the  defend- 
ant is  entitled  to  in  this  setting. 

So  there  is  a  great  deal  of  statistical  information  out  there.  We 
do  not  want  to  burden  you  in  our  prepared  statement  with  it,  but  it 
is  in  the  material. 

Senator  Laxalt.  You  be  assured  that  we  will  take  a  good  look  at 
it. 

EXCLUSIONARY  RULE 

Professor  Friedman.  If  I  can  turn  to  the  exclusionary  rule  which, 
of  course,  involves  a  whole  host  of  other  problems.  Once  again,  we 
have  a  problem  where  the  statistics  belie  any  notion  that  change  in 
the  exclusionary  rule  is  really  going  to  affect  the  rate  of  crime. 

The  General  Accounting  Office  study  in  1979  which  dealt  with 
the  Federal  system  talks  about  successful  suppression  motions 
being  made  in  one  1.3  percent  of  the  cases. 

Senator  Laxalt.  What  was  that?  1.6? 

Professor  Friedman.  1.3  percent  is  a  successful  suppression 
motion  made,  and  in  half  of  those  cases  the  defendant  is  convicted 
anyhow.  So  that  in  theory  all  we  know  is 

Senator  Laxalt.  What  numbers  are  we  talking  about  when  we 
translate  the  percentages  into  people  who  have  been  convicted? 

Professor  Friedman.  Well,  that  is  in  the  Federal  system.  That 
was  the  General  Accounting  Office  study,  Federal  only. 

Senator  Laxalt.  And  this  did  not  extend  into  the  States  and  lo- 
calities? 

Professor  Friedman.  No;  the  National  Institute  of  Justice  study 
in  Calfornia  which  was  released  in  December  last  year  made  a  5- 
year  study  or  a  4-year  study  in  California,  and  their  statistics  were 
equally  unimpressive,  if  I  may  say  so,  because  they  found  that  of 
the  520,000  cases  presented  to  prosecutors,  in  only  4,000,  which  is 
0.78  percent,  was  prosecution  rejected  for  search-and-seizure  rea- 
sons; 4,000  out  of  520,000. 

And  in  those  4,000  cases,  2,900  were  drug  cases  so  over  a  4-year 
period,  1976  to  1979,  prosecution  was  declined  for  search-and-seiz- 
ure problems  in  only  4  murder  cases,  4  out  of  520,000.  Rape  cases 
in  only  12.  That  is  not  percent.  That  is  total  numbers. 

Senator  Laxalt.  Four  cases  out  of  how  many  murder  cases? 

Professor  Friedman.  Well,  4  cases  out  of  a  total  of  520,000. 

Senator  Laxalt.  Those  are  total  cases.  Those  are  not  murder 
cases. 

Professor  Friedman.  I  understand  that.  I  have  a  figure  here  that, 
in  the  5-year  period,  there  was  648,000  murders,  rapes,  assaults, 
and  robberies  reported  to  the  California  police  in  that  same  period 
of  time,  serious  crimes;  648,000  murder,  rapes,  assaults,  and  robber- 
ies. 

Of  those  offenses,  1  in  2,500  resulted  in  prosecutorial  decisions 
not  to  proceed.  Again,  248  includes  134  assaults  and  88  robberies. 
This  is  in  a  4-year  period,  only  12  rapes  and  4  murders. 

Now,  that  is  a  very  small  percentage  of  serious  crimes.  Now,  it  is 
true  that  in  drug  cases  that  is  the  area  in  which  the  search  and 
seizure,  the  exclusionary  rule  has  worked  to  the  benefit  of  the  de- 
fendant, if  you  want  to  put  it  that  way. 
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But  the  effect  on  the  total  crime  rate  is  miniscule;  0.78  percent 
according  to  the  National  Institute  of  Justice  study. 

Now,  who  else  does  it  benefit.  The  other  people  it  benefits  besides 
a  few  drug  offenders  are  millions  of  American  citizens  and  their 
privacy  rights.  The  point  of  the  exclusionary  rule  is  to  give  a  bright 
line  definition  to  law  enforcement  officers  about  what  they  can  and 
what  they  cannot  do  in  invading  the  homes  of  Americans,  and  to 
the  extent  there  is  a  firm,  clearly  defined  bright  line  for  law  en- 
forcement officials  on  what  they  can  do  and  what  they  cannot  do, 
then  the  privacy  rights  of  tens  of  millions  of  other  Americans  are 
going  to  be  protected,  and  that  is  the  reason  for  it. 

The  testimony  of  law  enforcement  professionals,  the  commission- 
ers, Steven  Sachs,  the  attorney  general  of  Maryland,  the  people 
who  have  investigated  have  been  saying  that  the  exclusionary  rule 
is  the  most  important  device  they  have  to  inform  and  educate  law 
enforcement  officers  about  what  they  can  and  cannot  do. 

As  long  as  there  is  that  bright  line  definition  of  what  search  and 
seizure  means,  of  what  probable  cause  is,  of  what  the  warrant  re- 
quirement is,  then  millions  of  law-abiding  Americans  are  also 
going  to  be  protected  because  they  are  not  going  to  have  to  worry 
about  law  enforcement  officers  coming  into  their  homes  on  suspi- 
cion, on  a  whim,  or  anything  else. 

Senator  Laxalt.  We  are  not  doing  away  with  all  that,  are  we,  by 
simply  injecting  a  good-faith  test  into  the  rules? 

Professor  Friedman.  Well,  that  is  why  I  say,  and  I  know  we  have 
just  a  short  period  of  time,  but  the  minute  you  start  fudging  at  the 
edges  of  the  exclusionary  rule,  I  think  law  enforcement  officers  will 
agree,  that  the  clearer  the  line  is  the  better  it  is  for  them  so  that 
they  know  what  to  do. 

Senator  Laxalt.  That  is  the  gun  owners'  argument.  That  is  why 
they  do  not  want  to  talk  about  holding  periods. 

Professor  Friedman.  We  are  in  a  slightly  different  area  here. 
When  we  talk  to  a  law  enforcement  officer,  we  want  a  clear  line. 
Now,  the  minute  you  say  there  is  a  good  faith  exception,  that  what 
counts  is  not,  you  know,  what  the  law  is  but  what  a  police  officer 
thinks  it  is 

Senator  Laxalt.  Well,  I  would  hope  that  his  judgment  would  be 
based  upon  adequate  training  and  guidelines.  I  hope  that  police  of- 
ficers are  not  sent  out  blindly  without  some  degree  of  training. 

Professor  Friedman.  Yes;  but  there  is  no  incentive  to  train  them 
any  more  if  there  is  the  exclusionary  rule  gets 

Senator  Laxalt.  Do  you  really  believe  that? 

Professor  Friedman.  Well,  I  know  it  happened  before. 

Senator  Laxalt.  I  cannot  believe  that  in  sending  his  people  out, 
a  responsible  chief  of  police  or  a  sheriff  is  simply  going  to  say: 
"You  go  out  and  search  and  seize  without  respect  for  the  citizens' 
constitutional  rights."  I  just  cannot  believe  that.  It  would  be  the 
most  irresponsible,  red-neck  situation  one  could  conceive. 

Professor  Friedman.  Well,  it  is  not  quite  that  obvious.  What  hap- 
pens now  is  that  there  is,  in  the  larger  law  enforcement  places, 
very  strict  training.  This  is  what  the  latest  Supreme  Court  case  is. 
This  is  what  it  means.  There  is  a  lot  of  law  enforcement  education 
that  goes  on  now  based  on  the  latest  Supreme  Court  cases  in  the 
search-and-seizure  area. 
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What  I  am  saying  is  that  in  cost  cutting  and  everything  else,  if 
there  is  a  good-faith  exception,  there  is  an  incentive  to  cut  back  on 
that,  not  to  send  them  out  bhndly,  but  certainly  not  to  send  them 
out  with  the  kind  of  education  that  they  are  getting  now.  And  that 
is  the  bad  idea. 

Senator  Laxalt.  What  you  are  saying  is  that  to  move  from  the 
so-called  hard,  clear  line  will  remove  a  lot  of  incentive  for  the  offi- 
cers to  really  toe  that  line.  The  good-faith  exception  creates  a  gray 
area  which  might  pose  problems. 

Professor  Friedman.  Precisely. 

HABEAS  CORPUS 

I  do  not  know  how  much  time  I  have  on  habeas  corpus.  Perhaps  I 
would  just  say  a  couple  of  things  on  the  habeas  corpus  bill. 

If  there  is  one  thing  that  the  Federal  courts  are  supposed  to  do  it 
is  to  protect  the  constitutional  rights  of  citizens.  That  was  their 
function  way  back  when  when  James  Madison  introduced  the  Bill 
of  Rights. 

Senator  Laxalt.  That  is  given  as  far  as  this  committee  is  con- 
cerned. It  is  simply  a  question  of  abuse.  That  is  all  we  are  trying  to 
get  at. 

Professor  Friedman.  Well,  again  on  statistics — I  know  we  are 
throwing  a  lot  of  statistics  at  you  today — in  the  Federal  system  in 
the  last  year,  the  Administrative  Office  reports  165  habeas  corpus 
hearings;  165.  There  are  a  lot  of  petitions.  There  are  7,000  petitions 
filed  by  State  prisoners. 

How  many  of  those  State  prisoners  can  get  over  the  initial  bur- 
dens that  are  imposed  under  the  habeas  corpus  rule  and  with  frivo- 
lous cases  getting  thrown  out  and  with  cases  where  they  have  not 
exhausted,  how  many  are  serious  enough  to  mandate  a  trial  in  the 
Federal  system,  and  the  answer  is  165. 

And  some  of  those  are  1-day  trials.  So  that  the  burden  on  the 
system  is  minimal.  It's  true  there  is  paperwork  that  goes  through 
the  clerks,  they  have  to  get  these  pro  se  petitions  and  look  at  them. 

Senator  Laxalt.  Judges  feel  that  burden,  too,  though,  do  they 
not? 

Professor  Friedman.  The  Federal  judges? 

Senator  Laxalt.  I  hardly  ever  go  to  a  seminar  involving  Federal 
judges  that  they  are  not  complaining  very  strongly  about  their 
greatly  increased  workload  due  to  habeas  corpus  cases.  Are  they 
exaggerating  that  situation? 

Professor  Friedman.  They  may  have  a  lot  of  section  1983,  civil 
rights  cases,  but  the  total  number  of  trials  in  which  a  State  prison- 
er has  succeeded  or  gets  to  the  trial  stage  is  ust  insignificant.  It  is 
very  small,  and  it  seems  to  me  that,  again,  30  years  ago  in  the  Su- 
preme Court  in  Brown  against  Allen  held  that  a  State  court  deter- 
mination of  constitutional  rights  is  the  end  of  the  road. 

Once  that  has  happened,  you  then  can  come  back  into  the  Feder- 
al system  and  have  a  Federal  court  whose  function  it  is  to  interpret 
the  Constitution  to  take  another  look  at  this  and  to  perform  the 
functions  they  have  of  interpreting  the  Bill  of  Rights. 

Now,  it  seems  to  me  if  there  is  this  rather  insignificant  burden 
on  the  Federal  courts  that  ultimately  if  you  do  not  allow  the  Feder- 
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al  courts  to  do  this,  then  the  burden  goes  back  to  the  Supreme 
Court  to  review  each  and  every  proceeding  out  of  the  State  system. 

In  that  sense,  the  lower  Federal  courts  are  serving  as  surrogates 
for  the  Supreme  Court  who,  otherwise,  would  have  that  obligation, 
and  I  can  tell  you  that  in  the  one  area  where  the  Supreme  Court 
has  moved  in  that  area.  Stone  against  Powell,  where  they  said  that 
State  court  is  the  end  of  the  road  as  far  as  fourth  amendment 
claims  are  concerned,  you  see  a  lot  of  dissent  from  denial  of  cert  by 
Supreme  Court  justices  who  are  very  conscious  of  the  fact  that  if 
the  Federal  courts  cannot  overlook  what  the  State  courts  are 
saying  in  the  fourth  amendment  area  that  they  would  have  an  in- 
creased obligation  to  do  so,  because  there  must  be  some  ultimate 
Federal  say  so  on  what  the  Constitution  means.  A  Federal  court 
say-so  on  what  the  Constitution  means,  and  it  seems  to  me  the 
chief  defect  of  S.  829  is  to  overrule  Brown  against  Allen  and  to  de- 
prive Federal  courts  of  that  function  that  they  have. 

I  also  think  the  1-year  statute  of  limitations  is  far  too  short 
under  these  circumstances,  and  the  Wainwright  against  Sykes,  the 
cutback  on  cause  and  prejudice  which  limits  what  the  Supreme 
Court  definition  of  these  subjects  is  is  far  to  stringent  under  the 
circumstances,  and  I  leave  to  our  written  testimony  an  analysis. 

Senator  Laxalt.  Thank  you  very  kindly.  You  have  been  very 
helpful. 

Mr.  Landau? 

STATEMENT  OF  DAVID  E.  LANDAU 

Mr.  Landau.  Mr.  Chairman,  in  the  area  of  sentencing,  it  is  an 
area  which  has  been  debated  in  this  committee  and  in  the  Congress 
for  over  a  decade  now.  By  way  of  introduction,  I  think  we  would 
like  to  note  that  the  model  in  the  bill,  the  flat-time-sentencing 
model,  unlike  many  other  model  statutes  which  Congress  adopts 
which  may  serve  as  a  model  for  State  reforms,  the  States  have 
been  far  ahead  of  the  Federal  Government  in  sentencing  reform 
and  dozens  of  States  have  adopted  variations  of  the  flat-time-sen- 
tencing model. 

It  is  a  model  which  was  developed  in  the  early  1970's,  and  we 
have  some  experience  under  those  State  statutes,  and  we  would 
urge  this  committee  to  look  into  that  experience.  We  believe  that 
no  matter  how  good  the  intent  of  those  reforms  has  been,  they 
have  not  simply  worked  out  in  the  States  and  are  causing  prison 
population  explosions  which  we  read  about  every  day. 

A  large  part  of  that  explosion  according  to  the  studies  that  are 
now  being  done  is  due  to  the  sentencing  models  which  have  been 
adopted,  which  have  not  simply  limited  judicial  discretion,  but  vir- 
tually eliminated  it  in  the  sentencing  process,  giving  judges  no 
flexibility  and  leaving  no  post  sentence  administration  available  to 
adjust  the  prison  populations  in  severe  overcrowding  situations. 
That  is  one  of  the  principal  reasons  we  have,  I  think,  we  have  30 
States  now  under  court  order  for  unconstitutional  conditions  in 
their  prison  systems. 

As  far  as  the  specifics  of  S.  829  are  concerned,  the  bill  is  similar 
to  S.  2572  which  passed  the  Congress  last  year  and  also  similar  to 
the  criminal  code,  omnibus  Federal  Criminal  Code  revision  which 
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has  been  passed  out  of  this  committee  in  the  last  several  Congress- 
es. We  believe  that  it  does  include  several  valuable  reforms  such  as 
the  requirement  that  judges  for  the  first  time  state  on  the  record 
the  reasons  for  imposing  sentences  and  the  specific  inclusion  of 
community  service  as  a  permissible  condition  of  probation. 

But  we  believe  that  the  reforms  contained  in  the  bill  do  not 
outweigh  the  significant  flaws  in  the  sentencing  provisions.  They 
fall  into  three  areas. 

First,  the  Government  is  given  extraordinary  new  authority  to 
appeal  sentences  imposed  by  trial  courts,  and  there  are  two  prob- 
lems with  that  which  are  outlined  completely  in  our  appendies. 

First  is  the  double  jeopardy  clause  of  the  Bill  of  Rights.  We  be- 
lieve that  Government  appeal  of  sentences  does  violate  the  double 
jeopardy  clause.  Second  the  Government's  right  to  appeal  becomes 
a  powerful  new  weapon  in  the  arsenal  of  the  prosecutor  to  coerce 
plea  bargains  and  to  coerce  a  defendant  to  waive  his  to  appeal. 

The  second  major  problem  in  the  sentencing  provisions  of  S.  829 
is  that  the  bill  itself  is  substantially  tilted  toward  the  use  of  impris- 
onment as  a  sanction,  and  that  there  is  a  substantial  risk  that 
prison  terms  will  be  much  longer  than  under  current  law. 

Little,  if  any,  incentive  is  given  in  the  bill  for  judges  or  the  sen- 
tencing commission  to  devise  alternative  sentences  to  imprison- 
ment for  nondangerous,  nonviolent  offenders.  By  abolishing  parole, 
limiting  good  time,  the  bill  closes  the  safety  valves  of  the  present 
system  and  risks  longer  periods  of  incarceration. 

Under  current  law,  of  course,  most  offenders  receive  a  presump- 
tive release  date  of  one-third  of  the  sentence  the  judge  has  given.  If 
parole  release  is  abolished  and  statutory  maximums  remain  the 
same,  then  the  sentencing  commission  guidelines  can  go  as  high  as 
the  statutory  maximum  and  without  any  subsequent  reduction  by 
a  parole  release  mechanism,  which  means  in  some  cases  sentences 
could  be  as  much  as  two-thirds  higher  than  the  time  served  under 
current  law. 

Of  course,  we  have  to  consider  the  budgetary  impact  and  human 
impact  of  this  result. 

Now,  the  sentencing  commission  is  required  to  look  at  current 
time  served  but  that  does  little  in  the  end  to  mitigate  the  risk  of 
substantial  prison  sentences.  We  believe  that  there  should  be  some 
administrative  release  mechanism,  not  necessarily  the  parole 
system,  which  should  remain  in  effect  in  a  transitional  period  after 
the  guidelines  go  into  effect  which  would  be  able  to  monitor  the 
system  and  have  the  authority  to  order  the  early  release  of  offend- 
ers, looking  at  factors  such  as  prison  populations.  Certainly  we 
would  oppose  the  use  of  rehabilitation  and  dangerousness  as  a  cri- 
teria for  release  which  is  what  parole  is  all  about. 

Senator  Laxalt.  Do  you  see  any  existing  mechanisms  which 
could  handle  that? 

Mr.  Landau.  Well,  California  has  a  type  of  an  administrative 
mechanism  which  does  that  and  I  believe  the  Minnesota  model  and 
the  Oregon  model  also  have  administrative  agencies  which  do  per- 
form that  function.  They  do  not  set  a  release  date  and  determine 
when  a  prisoner  has  been  rehabilitated. 

The  presumptive  release  date  is  the  one  set  by  the  judge,  but 
they  do  have  authority  to  alter  that  release  date  under  certain  cir- 
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cumstances,  and  I  would  recommend  to  the  committee  to  look  at 
the  details  of  these  various  State  models.  There  are  so  many  of 
them,  particularly  look  at  the  Oregon  and  Minnesota  model. 

Senator  Laxalt.  Are  these  generally  within  the  purview  of  the 
executive  or  of  the  judicial  branch? 

Mr.  Landau.  There  is  a  split  authority  still.  There  are  sentenc- 
ing guidelines  which  are  similar  to  the  one  in  this  bill,  set  up  to 
guide  judicial  discretion.  But  then  there  would  be  an  executive 
branch  agency  which  would  monitor  the  post-sentence  administra- 
tion. Of  course,  for  other  reasons,  you  could  still  petition  the  court 
for  review  of  sentence  after  a  certain  period  of  time. 

I  would  like  to  note  in  the  sentencing  area  three  differences 
which  are  important  to  us  between  this  bill  S.  829,  and  the  bill  that 
passed  the  Senate  last  year,  S.  2572. 

First  of  all,  the  statutory  maximums  in  certain  categories  are 
longer  and  the  bill,  S.  2572,  had  some  longer  statutory  maximums 
in  the  criminal  code  rewrite.  We  believe  that  is  a  dangerous  expan- 
sion. I  think  we  have  to  carefully  review  these  categories  because 
they  sweep  across  so  many  criminal  statutes  to  look  at  what  the 
appropriate  statutory  maximum  should  be. 

Senator  Laxalt.  What  do  you  suggest  we  do — review  it  on  a 
crime-by-crime  basis? 

Mr.  Landau.  Well,  that  is  one  alternative  which  the  House  of 
Representatives  did  4  or  5  years  ago.  They  went  through  every  stat- 
ute and  categorized  the  statutory  maximum  according  to  the  new 
system  of  A,  B,  C,  D,  and  E  felonies.  At  least  that  way  we  can  look 
at  each  individual  crime  and  see  what  the  appropriate  statutory 
maximum  might  be,  and  in  some  instances,  it  may  be  appropriate 
to  raise  the  statutory  maximum.  In  other  instances,  we  may  want 
to  reduce  the  statutory  maximum. 

Senator  Laxalt.  Have  you  made  that  kind  of  analysis,  any  of 
you? 

Mr.  Landau.  We  have  not  done  that,  but  we  would  recommend 
the  bill  from  the  95th  Congress,  I  believe,  that  came  out  of  the 
House  Judiciary  Committee. 

Senator  Laxalt.  Does  that  meet  with  your  satisfaction? 

Mr.  Landau.  Generally,  yes;  with  some  specific  changes. 

Senator  Laxalt.  We  can  use  that  as  a  mark? 

Mr.  Landau.  Yes. 

The  second  difference,  and  it  is  a  very  important  difference, 
there  was  a  safety  valve  in  the  guideline  system  in  2572  which  re- 
quired that  if  the  sentence  was  above  the  minimum  range  of  the 
guideline,  then  after  that  minimum  range  was  reached,  in  other 
words,  that  time  had  been  served,  the  offender  could  petition  the 
court  for  review  of  sentence  and  reduction  for  sentence.  Automatic. 
That  petition  was  a  petition  of  right. 

That  safety  valve  has  been  eliminated  from  S.  829,  and  that  was 
an  important  safety  valve  given  the  abolition  of  parole. 

And  the  third  major  difference  is  in  the  consideration  of  actual 
time  served  in  the  development  of  the  guidelines.  Under  S.  2572, 
actual  time  served  was  the  starting  point  and  the  bill  required  the 
commission  to  use  actual  time  served  under  current  law  as  the  gen- 
eral rule  so  that  we  would  not  have  this  two-thirds  increase  in  sen- 
tences under  the  guidelines. 
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The  bill  in  section  9941  on  page  107  of  S.  829  changes  that  re- 
quirement, and  basically  creates  the  reverse  presumption,  that  is, 
that  current  time  served  in  many  cases  is  not  appropriate  and  the 
sentencing  commission  should  feel  free  to  go  above  current  time 
served  wherever  it  is  appropriate. 

We  believe  that  that  kind  of  mandate  will  lead  the  commission 
to  substantially  longer  sentences. 

The  final  flaw  briefly  in  the  sentencing  provisions  is  that  there 
are  a  number  of  inconsistencies  in  the  way  the  sentencing  guide- 
lines are  drafted,  a  number  of  conflicting  policy  matters  which  are 
given  to  the  commission  and  to  judges  which  may  lead  to  unwar- 
ranted disparity. 

For  example,  the  judges  can  consider  deterrence,  in  certain  cases 
rehabilitation,  in  certain  cases  community  view  of  the  offense,  and 
the  retribution  theory  of  punishment;  and  a  judge  could  say,  "I  am 
sentencing  this  person  for  purposes  of  retribution  but  I  am  giving 
another  person  who  committed  the  almost  identical  crime,  I  am 
sentencing  that  person  for  purposes  of  deterrence,"  and  you  get  a 
different  sentence. 

We  believe  that  the  guidelines  and  the  sentences  should  be  limit- 
ed to  the  so-called  just  desserts  theory  of  punishment,  that  is  the 
sentence  must  match  the  seriousness  and  gravity  of  the  offense  and 
the  role  of  the  defendant  in  the  offense,  and  other  considerations 
such  as  rehabilitation  and  deterrence  should  not  be  considered  in 
determining  the  appropriate  sanction. 

Briefly,  Mr.  Chairman.  I  would  like  to  review  the  capital  punish- 
ment sentencing.  Now,  that  is  the — 

Senator  Laxalt.  Can  you  do  that  very  quickly?  I  do  not  want  to 
rush  you,  but  unfortunately  my  questions  have  overly  extended 
this  hearing. 

Mr.  Landau.  This  is  identical  to  S.114  as  reported  by  the  Judici- 
ary Committee  and  we  have  a  lengthy  memorandum.  Of  course, 
the  ACLU  opposes  capital  punishment  under  all  circumstances. 

I  would  just  point  out  here  that  the  Supreme  Court  has  upheld 
capital  punishment  but  under  careful  limited  circumstances.  This 
bill  does  not  meet  with  the  Supreme  Court  decisions'  test  for  proce- 
dures, and  it  does  not  meet  it  in  two  areas,  substantively  and  pro- 
cedurally. 

First,  the  bill  applies  the  death  penalty  to  nonhomicidal  offenses 
such  as  peacetime  treason  and  espionage,  attempted  assassination 
of  the  President  where  there  has  been  no  death. 

The  Supreme  Court  has  made  very  clear  that  if  there  is  no  death 
resulting  from  the  offense,  capital  punishment  is  excessive  and  is 
unconstitutional. 

Second,  the  procedures  for  implementing  the  death  penalty.  Ag- 
gregating and  mitigating  circumstances  are  considered  and  certain 
aggregating  circumstances  have  been  struck  down  by  the  Supreme 
Court  already  but  they  are  included  in  this  bill.  Also,  the  proce- 
dures for  appellate  review  of  death  sentences  are  not  in  conform- 
ance with  Supreme  Court  decisions. 

We  urge  the  committee  to  review  our  memorandum  in  those 
areas. 

Senator  Laxalt.  Well,  I  would  hope  that  what  we  craft  here,  and 
what  you  tell  me  is  a  little  bit  surprising,  would  certainly  be  con- 


25-694   0-84-23 


346 

sistent  with  the  Supreme  Court  determination.  We  will  take  a  very 
close  look  at  that. 

Gentlemen,  I  wish  we  could  continue  this.  I  would  like  to  do  it 
for  much  longer  but  time  precludes  that. 

Mr.  Shattuck.  Mr.  Chairman,  before  we  conclude,  and  I  appreci- 
ate that  you  are  running  out  of  time,  but  I  do  not  want  to  leave 
you  with  the  impression  that  those  important  criminal  law  changes 
that  we  have  not  had  an  opportunity  to  discuss  in  this  testimony 
that  are  cited  on  pages  31  to  36  of  our  statement  and  in  the  appen- 
dices are  not  worth  discussing. 

We  are  very  concerned  about  some  of  the  changes  in  the  insanity 
defense  area.  We  are  extremely  concerned  about  the  amendments 
to  the  tort  claims  act,  the  international  extradition  laws,  the 
changes  in  the  Federal  wiretap  laws,  the  broadening  of  the  offense 
of  solicitation,  all  of  that  is  laid  out  in  our  prepared  statement. 

We  would  welcome  the  opportunity  to  amplify  or  explain  any- 
thing that  is  said  in  there.  We  really  do  consider  that  this  bill  is 
frankly  biting  off  much,  much  more  than  the  Congress  and  the 
country  can  chew  consistent  with  the  Constitution  and  the  Bill  of 
Rights. 

We  are  anxious  to  be  as  helpful  as  we  can  in  developing  a  rea- 
sonable criminal  justice  reform  proposal,  and  there  have  been 
measures  that  have  come  out  of  this  committee  and  out  of  the 
Senate  that  are,  indeed,  in  some  respects  reasonable  and  which  we 
have  supported. 

I  mentioned  the  victims  bill  before,  the  justice  assistance  amend- 
ments that  passed  the  House  just  the  other  day.  These  are  the 
kinds  of  things  that  are  going  in  the  right  direction. 

But  frankly,  when  you  take  on  these  criminal  procedures  and 
rules  that  are  intended  to  protect  everyone's  rights,  that  is  just  not 
the  appropriate  solution  to  the  crime  problem  in  the  country  and  it 
is  misleading,  because  it  really  misleads  the  people  into  thinking 
that  something  is  being  done  when  it  really  is  not. 

Resources  are  not  made  available.  Constitutional  rules  are 
changed.  The  statistics  that  we  cited  demonstrate  that  those 
changes  in  the  constitutional  procedures  are  not  going  to  result  in 
a  cutdown  on  violent  crime.  All  they  will  result  in  is  a  substantial 
cutback  on  the  constitutional  rights  of  citizens. 

Senator  Laxalt.  We  hear  you.  Thank  you  very  kindly  and  we 
will  make  certain — I  assure  you  of  this.  We  will  look  very  closely  at 
your  materials,  and  you  may  also  look  for  some  staff  followup.  We 
would  like  to  work  with  you  on  this. 

Mr.  Shattuck.  We  would  be  delighted  to  help. 

Senator  Laxalt.  Thank  you  very  kindly. 

Our  last  panel  consists  of  public  defenders  on  both  the  Federal 
and  State  level.  I  thank  you  both  for  coming.  I  thank  you  for  your 
patience.  I  wish  it  has  not  extended  quite  so  long  but  as  you  can 
see  it  was  almost  unavoidable. 

We  have  Edward  F.  Marek  who  is  a  public  defender  in  Cleve- 
land, Ohio,  and  Richard  J.  Wilson  who  is  the  director  of  the  De- 
fender Division  of  the  National  Legal  Aid  and  Defenders  Associ- 
ation. 

You  may  proceed,  gentlemen,  in  any  fashion  that  you  wish.  In 
view  of  the  little  time  remaining,  however,  please  summarize  your 
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prepared  statements.  Frankly,  on  a  topical  basis,  I  would  be  very 
thankful  if  you  could  just  give  us  your  view  of  some  of  this  prior 
testimony.  You  are  in  the  pit,  and  your  perspective  would  be  very 
valuable  to  the  members  of  this  subcommittee. 
[The  following  was  received  for  the  record:] 
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Prepared  Statement  of  John  Shattuck^  Havid  E,  Landau,  and  Leon  Friedman 

On  Behalf  of  The  American  Civil  Liberties  Union 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  John  Shattuck,  National  Legislative  Director  of  the 
American  Civil  Liberties  Union,  and  accompanying  me  are  David 
Landau,  ACLU  Legislative  Counsel,  and  Professor  Leon  Friedman 
of  the  Hofstra  University  Law  School.   We  are  pleased  to  appear 
on  behalf  of  the  American  Civil  Liberties  Union  to  offer  our 
comments  on  S.  829,  "The  Comprehensive  Crime  Control  Act  of 
1983."   The  ACLU  is  a  nationwide,  nonpartisan  organization  of 
approximately  250,000  members  devoted  solely  to  defending  and 
enforcing  rights  and  liberties  guaranteed  by  the  Constitution 
and  the  Bill  of  Rights.   For  many  years  the  ACLU  has  taken  a 
strong  interest  in  criminal  justice  issues  and  in  the  develop- 
ment of  reforms  that  provide  both  for  more  effective  law  enforce- 
ment and  for  the  protection  of  civil  liberties. 

Introduction 

Mr.  Chairman,  crime  is  a  serious  problem  in  America  today. 
It  is  a  law  enforcement  problem  and  a  civil  liberties  problem. 
Although  recent  statistics  released  by  the  Department  of  Justice 
show  that  crime  rates  have  fallen  over  the  last  year,  the  public 
is  justifiably  concerned  about  crime  and  what  government,  at  the 
federal,  state  and  local  level,  is  doing  about  it.   Law  enforce- 
ment resources  are  severely  strained  as  a  result  of  government 
budget-cutting  and  there  is  widespread  public  dissatisfaction 
with  the  inability  of  police  departments  and  law  enforcement 
agencies  to  adequately  perform  their  functions  of  solving  crimes 
and  apprehending  criminals. 

There  is  no  question  that  civil  liberties  are  adversely 
affected  by  high  crime  rates  and  inadequate  law  enforcement 
resources.   On  one  level  crime  victims  are  cheated  in  their 
expectation  that  the  government  will  protect  public  safety. 
The  victims  of  crime  are  entitled  to  compensation  and  assistance 
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for  the  harm  done  to  them,  not  as  a  civil  liberties  matter, 

but  as  a  matter  of  basic  fairness  and  decency.   On  another 

level  the  crime  problem  cuts  deeply  into  civil  liberties. 

When  law  enforcement  resources  are  severely  strained--when 

major  urban  police  departments  are  forced  to  cut  back  personnel 

(since  1968,  for  example,  the  New  York  City  Police  Department 

■has  been  reduced  from  30,000  to  20,000,  and  the  Boston  Police 

Department  has  dropped  from  2,500  to  1,620);  when  federal  law 

enforcement  agencies  such  as  the  lEBl,    the  Drug  Enforcement 

Administration  and  the  Bureau  of  Alcohol,  Tobacco  and  Firearms 

have  also  experienced  budget  and  personnel  reductions  in  recent 

1 
years  —  the  pressure  builds  for  a  political  "cost-free"  solution 

to  the  crime  problem.   Under  these  circumstances  the  temptation 

is  great  to  blame  crime  on  the  rules  and  procedures  of  the 

criminal  justice  system,  particularly  those  rules  guaranteed  by 

the  Constitution  and  the  Bill  of  Rights. 

On  two  levels  it  is  urgent  that  this  temptation  be  rejected. 

First,  a  crime-fighting  program  based  on  curtailing  civil 

liberties  is  bound  to  be  ineffective.   As  we  will  explain,  it 

is  sheer  folly  to  expect  that  cutbacks  in  the  exclusionary  rule 

and  the  right  of  federal  hcibeas  corpus,  the  enactment  of  a 

preventive  detention  statute,  reinstitution  of  federal  capital 

punishment,  abolition  of  parole  and  the  increased  use  of 

incarceration  will  result  in  a  reduction  of  violent  crime. 

Most  availcible  evidence  is  to  the  contrary.   Second,  it  is 

fundcunentally  wrong  to  characterize  rules  of  the  criminal 

justice  system  as  "legal  technicalities"  whose  sole  beneficiaries 

are  guilty  persons  seeking  to  escape  the  penalties  of  the  law. 

The  principal  rules  of  the  system — for  example,  the  rule  against 

warrantless  searches  and  seizures,  the  requirements  of  due 

process  of  law,  the  presumption  of  innocence,  the  prohibition 

against  cruel  and  unusual  punishment — are  rules  that  were 
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fashioned  to  protect  the  civil  liberties  of  everyone.   If  these 

rules  are  rewritten  in  order  to  promote  an  expedient  "cost-free" 

crime  control  program,  those  most  affected  will  not  be  the 

guilty  but  the  innocent. 

It  has  always  been  tempting  to  pare  down  the  laws  of 

criminal  procedure  in  order  to  get  at  criminals.   In  fact,  the 

temptation  is  so  strong  that  it  sometimes  seems  irresistible 

until  examined  more  closely.   In  A  Man  For  All  Seasons,  Sir  Thomas 

More  has  a  debate  with  his  daughter  about  whom  the  law  is  intended 

to  protect.   The  daughter  asks  whether  More  would  "give  the  devil 

the  benefit  of  the  law."   More  answers,  "What  would  you  do?  Cut 

down  a  great  road  through  the  law  in  order  to  get  after  the 

devil?"   The  daughter  answers,  "Yes,  I'd  cut  down  every  law  in 

England  to  do  that."   Then  More  replies,  "and  when  the  law 

was  down,  and  the  devil  turned  around  on  you,  where  would 

you  hide,  the  laws  all  being  flat?   This  country's  planted 

thick  with  laws,  and  if  you  cut  them  down,  do  you  really 

think  you  could  stand  upright  in  the  winds  that  would  blow 

2 
then?" 

S.  829  would  tear  up  many  of  the  rules  of  our  criminal 
justice  system  and  leave  the  public  exposed  to  major  infringe- 
ments on  rights  and  liberties.   No  legislation  has  been  proposed 
at  the  federal  level  in  the  last  decade  that  would  strike  as 
harshly  and  as  broadly  at  basic  constitutional  values.   More- 
over, it  is  difficult  to  imagine  any  legislation  that  would  be 
less  effective  at  curbing  violent  crime.   S.  829  is  comprised  of 
sixteen  titles,  nearly  every  one  of  which  has  already  been 
separately  considered  and  rejected  by  one  or  more  committees 
in  the  Congress.   There  is  virtually  nothing  new  in  the  bill  and 
there  is  little  that  is  constructive  or  is  likely  to  win  legis- 
lative approval.   The  bill  is  constitutionally  flawed  in  many 
of  its  provisions,  it  offers  few  resources  for  grossly  underfunded 

2     Robert  Bolt,  A  Man  For  All  Seasons  (Heineman  Educational  Books 
1960)  . 
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crirae-fighting  efforts,  and  it  cannot  pass  the  Congress.   It 
should  be  rejected  by  this  Committee. 

The  provisions  of  S.  829  that  threaten  civil  liberties  fall 
essentially  into  three  categories:   first,  revisions  of  criminal 
procedure;   second,  revisions  of  criminal  sentencing;   and  third, 
revisions  in  criminal  law.   Since  it  is  impossible  in  the  space 
and  time  available  to  cover  all  the  objectionable  features 
of  this  391  -  page  bill,  we  will  focus  in  the  balance 
of  our  testimony  of  its  most  glaring  problems. 

I.   CRIMINAL  PROCEDURE 
1.   Bail 

S.  829  would  reverse  important  procedural  protections 

enacted  by  the  Bail  Reform  Act  of  1966.   The  current  bail 
provisions  rest  on  the  creditable  assumption  that  (1)  a  per- 
son should  not  be  punished  by  pre-trial  detention  on  the  say-so 
of  the  police  officer  who  arrested  him  before  a  full  due 
process  trial  has  proven  him  guilty  of  the  crime;  (2)  there  is 
something  unfair  and  discriminatory  to  imprison  a  person  before 
trial  because  he  lacks  money  or  property  (often  in  very  small 
amounts)  to  post  bond;  (3)  bail  should.be  imposed  only  to  in- 
sure the  presence  of  the  defendant  at  trial;  (4)  every  other 
method  of  insuring  the  defendant's  presence  at  trial  should  be 
explored  before  money  bail  is  imposed  in  amounts  that  a  defend- 
ant cannot  meet;  (5)  there  should 'be  quick  review . by  higher  courts 
of  pre-trial  detention  conditions  that  keep  a  defendant  in  jail 
before  trial;  and  (6)  every  presumption  should  be  made  in 
favor  of  release  before  trial. 

The  Bail  Reform  Act  of  1966  was  a  truly  conservative 
enactment,  linking  American  law  with  early  English  common  law 
precedents.   As  in  many  other  areas,  the  Anglo-American  tradi- 
tion is  unique  in  the  world, which  is  precisely  why  we  enjoy 
more  freedom  than  any  other  society.   The  idea  that  a  police- 
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man's  arrest  alone  is  enough  to  detain  and  imprison  a  person 
until  he  stands  trial  may  be  the  rule  in  many  non-democratic 
societies.   But  we  have  rejected  that  notion.   Setting  high 
levels  or  not  permitting  release  because  the  government  claims, 
and  a  court  determines  that  his  release  "will  endanger  the 

safety  of  any  other  person  or  the  community"  is  a  start  down 
a  dangerous  road. 

More  importantly,  reversing  the  rule  in  favor  of  pre- 
trial release  is  a  serious  due  process  threat.   Careful  statisti- 
cal studies  have  shown  that  a  person  who  is  not  released  on 
bail  before  a  trial  is  twice  as  likely  to  be  found  guilty  than 
a  person  who  is  not  detained,  and  after  being  found  guilty  is 
likely  to  receive  a  heavier  sentence.   This  is  true  regardless 
of  the  type  of  crime,  the  amount  of  evidence  or  the  prior 
record  of  the  accused.   Being  in  jail  makes  it  more  difficult 
to  prepare  a  defense  and  puts  more  pressure  on  an  accused  to 
plead  guilty. 

Furthermore,  there  is  no  need  for  an  extensive  re- 
vision of  the  bail  procedure  system.   Again,  careful  statistical 
studies  indicate  that  very  few  accused  persons  released  on  bail 
commit  another  serious  crime  while  awaiting  trial  on  the  first 
charge.   The  Lazar  Institute  Study  of  1981  found  that  only 
1.9%  cf  all  defendants  released  before  trial  are  convicted  of 
and  imprisoned  for  serious  crimes  committed  while  on  release. 

S.  829  would  make  significant  changes  in  the  current 
system,  changes  which  would  lead  to  a  major  increase  in  pre- 
trial detention  with  little  if  any  effect  on  the  crime  rate. 
Instead  of  making  the  defendant's  presence  at  trial  the  only 
consideration,  a  judicial  officer  can  require  detention  of  any 
person  if  he  finds  his  release  "will  endanger  the  safety  of 
any  other  person  or  the  community."   Since  it  is  generally 
agreed  that  it  is  impossible  to  predict  whether  a  given  person 
will  commit  another  crime  in  the  immediate  future,  it  is  dif- 
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ficult  to  see  how  this  provision  can  be  intelligently  and 

fairly  applied. 

S.  829  also  requires  that  anyone  convicted  for  a  crime 
while  on  bail,  pending  trial  for  a  felony,  must  be  detained  for 
10  days.   It  also  provide^  for  an  elaborate  procedure  for  pre- 
trial detention  in  which  a  mini-trial  is  held  immediately  after 
arrest  to  determine  whether  a  person  should  be  released. 
There  are  presumptions  in  many  cases  against  a  defendant  (if 
he  had  once  before  committed  a  crime  of  violence  while  on 
release  pending  trial) .   The  rule  in  favor  of  bail  on  appeal  is 
reversed  and  a  person  may  be  released  only  if  a  court  finds 
that  an  appeal  is  likely  to  result  in  reversal.   Very  stiff, 
double  penalties  are  added  for  failing  to  appear  for  trial, 
which  probably  violate  the  Double  Jeopardy  Clause. 

All  of  this  is  undesirable,  unnecessary  and  dangerous 
to  our  liberties.  Moreover,  it  is  not  possible  accurately  to 
predict  who  among  a  given  group  of  criminal  defendants  would,  if 
released  before  trial,  commit  serious  crimes.   Studies  of  this 
question  demonstrate  that  neither  psychiatrists  nor  judges  can  make 
such  predictions  with  substantial  reliability.   To  achieve  even 
a  slight  reduction  in  the  rearrest  rate  --  and  a  reduction  in  the 
reconviction  and  imprisonment  rate  --  would  require  the  wholesale 
imprisonment  of  defendants  awaiting  trial. 

Effective  alternatives  are  available  for  curtailing 
crimes  committed  by  defendants  on  pretrial  release.   For 
example,  providing  various  services  and  supervision  to 
persons  awaiting  trial  has  proven  to  be  an  effective  alterna- 
tive to  preventive  detention.   The  General  Accounting  Office 
recently  conducted  a  study  of  the  pilot  federal  pre-trial 
service  agencies  program.   The  results  of  this  program  have 
been  dramatic.   The  new  arrest  rate  for  all  defendants  on 
release  has  decreased  to  3.9  percent.   The  failure-to- 
appear  rate  has  decreased  to  1 . 3  percent.   The  GAO  concluded: 
In  our  opinion,  these  statistics  indicate  that  pre- 
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trial  service  agencies  are  having  positive  effects  on 
the  bail  process.   By  interviewing  defendants  and 
verifying  information  about  them,  making  bail  recommen- 
dations to  judicial  officers,  supervising  defendants 
released  to  their  custody,  and  helping  selected  defen- 
dants obtain  needed  social  services,  pre-trial  service 
agencies  are  assisting  the  courts  in  making  better 
bail  decisions  and  are  contributing  to  the  downward 
trends  in  failure  to  appear  in  new  crime  rates  among 
defendants  on  bail." 

Legislation  to  extend  this  prograr*>  nationwide  was 
enacted  by  the  last  Congress. 

Speedy  trials  are  also  an  effective  and  constitutional 
alternative  to  preventive  detention.   Available  evidence 
suggests  that  the  least  likely  times  of  rearrest  are  shortly 
after  arrest  and  just  prior  to  trial.   Thus,  full  and  vigorous 
implementation  of  the  speedy  trial  rules  is  likely  to  be 
increasingly  effective  in  reducing  pre-trial  crime.   Appendix 
contains  a  full  discussion  of  the  ACLU  views  on  preventive 
detention. 

Aside  from  the  issue  of  whether  judges  should  consider 
dangerousness  in  making  pre-trial  release  decisions,  the 
procedures  in  S.  829  for  implementing  preventive  detention 
are  ineffective.   Unclear,  unspecific  procedural  require- 
ments will  exacerbate  the  evils  of  preventive  detention  and 
result  in  disparity  of  treatment  of  accused  persons  and 
excessive  imprisonment.   There  are  at  least  five  specific 
due  process  problems  in  S.  829: 

1)  Section  3142(e)  of  the  bill  creates  a  "presumption 
of  dangerousness"  in  a  whole  class  of  cases,  thus  altering 
the  underlying  concept  of  our  criminal  justice  system  — 
the  presumption  of  innocence  [Sec.  3142(e)]. 

2)  The  bill  makes  no  requirement  that  before  preven- 
tive detention  is  imposed,  a  judicial  officer  must  find 
that  a  substantial  probability  exists  that  the  accused 
committed  the  offense  for  which  he  is  being  charged.   A 
lawful  arrest  alone  will  be  sufficient  to  trigger  a  detention 
hearing.   Because  of  the  substantial  liberty  interest  involved 
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in  pre-trial  detention,  the  prosecution  should  show  more 
than  mere  probable  cause  before  detaining  a  person  before 
trial. 

3)  At  the  detention  hearing,  the  rules  of  admissibility 
of  evidence  in  criminal  trials  do  not  apply;  the  government 
may  offer  hearsay  and  proffered  information  [Sec.  3142(f) ]. 

4)  The  bill  may  deny  the  defendant's  Sixth  Amendment 
confrontation  and  compulsory  process  riths  because  it  grants 
defendants  only  the  limited  rights  to  "cross  examine  witnesses 
who  appear  at  the  hearing."   Thus,  the  bill  does  not  guarantee 
a  right  to  compel  the  presence  of  a  government  witness 

whose  testimony  ]Sec.  3142(f)]. 

5)  The  bill  does  not  protect  the  accused  against  the 
use  of  his  detention  hearing  testimony  by  the  prosecution 

in  subsequent  criminal  proceedings  [Sec.  3142(f)].   A  lengthy 
analysis  of  the  procedural  flaws  in  Title  I  is  attached  as 
Appendix   D 

2.   Exclusionary  Rule 

Title  III  would  add  a  good  faith  exception  to  the 

Exclusionary  Rule.   We  believe  that  such  a  law  is  not  only 

unwise,  it  is  beyond  the  power  of  Congress  to  enact.   The  Su- 

3 
preme  Court  may  alter  the  rule  in  Illinois  v.  Gates,  but  it 

can  be  done  only  in  a  constitutional  context. 

Fundamentally  we  believe  that  any  legislation  to 
eliminate,  limit  or  restrict  the  exclusionary  rule  is  uncon- 
stitutional, unwise  and  undesirable.   The  exclusionary  rule, 
though  a  judicially  made  remedy,  is  of  constitutional  dimension. 
Furthermore,  the  rule  serves  the  best  interests  of  both  law  en- 
forcement and  the  privacy  interests  of  all  Americans. 

It  is  our  position  that  there  is  no  need  for  attempting 

3 The  inadequacy  of  a  "good  faith  defense"  to  protect 

constitutional  rights  against  Fourth  Amendment  violations  is  fully 

discussed  in  the  ACLU's  amicus  brief  in  Gates,  attached  to  our 
testimony  as  Exhibit  E. 
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to  change  the  exclusionary  rule  at  this  time.   The  rule  is  simply 
not  a  serious  problem  for  law  enforcement  at  this  time,  particu- 
larly at  the  federal  level.   Put  another  way,  the  cost  of  the 
exclusionary  rule  to  society  is  quite  low.   Furthermore,  the 
cost  can  be  lowered  by  better  training  and  instruction.   The 
exclusionary  rule  is  not  a  bar  to  effective  law  enforcem.ent  but 
ineffective  law  enforcement.   Finally,  the  benefit  to  society 
and  law  enforcement  by  adhering  to  the  exclusionary  rule  is 
considerable.   It  is  sound  in  theory  and  it  works. 

Whatever  studies  have  been  made  of  the  exclusionary 
rule  emphasize  the  relatively  low  number  of  instances  in  which 
it  produces  the  evil  which  has  prompted  the  legislation  — 
setting  the  criminal  free  because  the  constable  has  blundered. 
The  GAO  study,  Impact  of  the  Exclusionary  Rule  on  Federal 
Criminal  Prosecution  (Report  by  the  Comptroller  General  of  the 
United  States,  April  19,  1979)  shows  how  rarely  suppression 
motions  are  made,  how  rarely  they  are  successful  and  how  seldom 
they  lead  to  release  of  the  defendant.   In  the  GAO  study  it 
was  found  that  in  only  16%  of  the  2408  cases  analyzed  was  a 
suppression  motion  made.   All  in  all,  in  only  1.3%  of  the  2804 
defendant  cases  (or  36),  was  evidence  excluded.   In  only  3% 
of  the  16%  was  the  motion  granted  in  total  and  in  only  about 
9%  was  the  motion  granted  in  part.   Typically  in  the  latter 
situation  the  defendant  will  move  to  suppress  some  evidence  in 
one  place  and  other  evidence  in  another  place. 

In  addition,  the  various  studies  made  of  the  impact 
of  the  exclusionary  rule  indicate  that  suppression  of  evidence 
does  not  occur  in  cases  involving  murder,  assault  or  rape. 
It  occurs  primarily  in  narcotics  or  gambling  cases.   A  study 
prepared  by  the  Institute  for  Law  and  Social  Research  confirmed 
the  low  incidence  of  dismissals  for  due  process  violations.   In 
less  than  1%  of  the  arrests  studied  was  prosecution  declined 
because  the  police  failed  to  protect  the  defendant's  consti- 
tutional rights  and  thereafter  it  beccime  a  problem  at  the 
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prosecutorial  level  in  only  2%  of  the  cases.   INSLAW,  "What 
Happens  After  Arrest,"  May,  1978.   In  a  later  study  "A  Cross- 
City  Comparison  of  Felong  Case  Processing,"  April,  1979,  INSLAW 
concluded  that  due  process  reasons  had  "little  impact  on  the 
overall  flow  of  criminal  cases  after  arrest."   Among  the  cities 
studied,  Washington,  Salt  Lake  City,  Los  Angeles,  New  Orleans, 
there  was  only  one  homicide  arrest  rejected  for  due  process 
reasons  and  no  rapes.   Drug  cases  accounted  for  most  of  the 
rejections . 

In  summary,  the  "cost"  to  society  of  the  exclusionary 
rule  is  quite  low:   very  few  defendants  walk  out  of  the  court- 
house free  of  all  charges  because  the  constable  has  blundered. 
Those  few  who  do  may  be  retried  on  other  charges  or  theories. 
And  the  cases  in  which  successful  suppression  motions  are  made 
rarely  involve  major  index  crimes,  murder,  assault,  or  rape. 

More  important,  the  "cost"  has  to  be  paid  only  be- 
cause a  law  enforcement  officer  has  not  followed  the  proper 
procedures.  As  we  said  above,  the  exclusionary  rule  is  a  bar  to 
ineffective  law  enforcement,  that  is,  it  operates  only  when  a 
blunder  has  occurred  by  the  police.   And  in  virtually  every 
case  in  which  suppression  is  required,  proper  operation  by  the 
police  would  allow  admission  of  the  evidence. 

In  case  after  case  decided  by  federal  courts  up  to 
the  Supreme  Court,  the  courts  tell  law  enforcement  officers  that 
they  managed  to  take  the  one  illegal  or  unconstitutional  path 
where  cmy  other  procedure  would  have  been  proper.   Why  does 
this  happen? 

While  we  were  preparing  this  testimony  we  did  some 
research  on  the  number  of  search  warrants  and  arrest  warrants 
obtained  by  federal  officers  from  federal  magistrates.   We  dis- 
covered what  we  consider  a  startling  statistic.   In  the  years 
from  1972  to  1980  there  has  been  a  steady  decline  in  the  number 
of  warrants  issued  by  federal  magistrates.   According  to  the  1980 
Annual  Report  of  the  Director  of  the  Administrative  Office  of 
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the  U.S.  Courts  (at  p.  140)  the  warrants  issued  over  the  years 
have  gone  down: 

Warrants  issued  by  federal  magistrates 

1972     1976     1977     1978    1979     1980 

search  warrants      7,338    6,068    5,203    4,491   4,606    4,756 
arrest  warrants     36,833   19,904   17,716   14,721  11,423    9,721 

The  Fourth  Amendment  requires  that  warrants  issue  for  both  arrests 
and  searches,  signed  by  an  independent  magistrate  who  has  de- 
termined that  there  is  probable  cause  for  a  search  or  seizure. 
Even  if  the  grant  of  a  warrant  is  now  quite  perfunctory,  war- 
rants serve  as  an  important  paper  record,  requiring  law  enforce- 
ment officers  to  memorialize  the  evidence  they  have  obtained 
before  a  search  or  seizure  is  made.   This  allows  a  court  to 
test  their  claims  and  weigh  their  evidence  in  a  later  adversary 
proceeding.   But  federal  law  enforcement  officers  are  seeking 
warrants  less  and  less. 

The  federal  rules  of  criminal  procedure  were  changed 
in  1974  to  allow  summons  to  be  issued  instead  of  warrants  in 
some  cases  but  since  only  1,552  summons  were  issued  in  1980, 
that  cannot  explain  the  difference.   More  important, the  rules 
were  changed  in  1977  to  make  it  easier  to  obtain  a  search 
warrant,  by  telephone,  yet  the  number  of  search  warrants  have 
declined  by  close  to  40%  since  1972. 

It  must  be  remembered  that  the  purpose  of  the  exclusion- 
ary rule  is  not  to  protect  a  handful  of  drug  dealers  and  allow 
them  to  go  free.   Contrary  to  what  White  House  counselors  may 
say,  the  ACLU  is  not  part  of  a  criminal  lobby  trying  to  get 
criminals  out  on  the  street  as  fast  as  we  can.   The  purpose  of 
the  exclusionary  rule,  and  the  Fourth  Amendment  is  to  protect 
the  privacy  rights  of  all  Americans,  in  particular  the  millions 
of  law  abiding  Americans  who  would  otherwise  be  subject  to 
seizure  of  their  persons  or  invasions  of  their  homes  because  the 
police  are  looking  for  a  criminal.   Without  the  protection  of 
the  Fourth  Amendment,  dragnet  arrests  or  seizures  and  indis- 
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criminate  breaking  into  homes  would  become  a  frequent  occurrence. 

Just  to  remind  the  Committee  of  what  could  happen,  a 
few  years  ago  there  was  a  search  for  the  so-called  Zebra 
killings  in  San  Francisco.   There  had  been  17  murders  of  whites 
in  late  1973  and  1974  and  two  young  black  males  were  described 
as  the  assailants.   The  police  department  issued  a  directive 
to  stop  and  pat  down  all  young  black  males  in  the  city  of  San 
Francisco,  20  to  30  years  old,  5 '8"  to  6"  tall.   A  lawsuit 
was  immediately  filed  to  stop  this  indiscriminate  frisking  of 
tens  of  thousands  of  innocent  citizens  who  merely  had  some  of 
the  same  physical  characteristics  of  the  suspects.    See 
Williams  v.  Alioto,  549  F.2d  13b  (9th  Cir.  1977). 

In  an  earlier  case  in  Baltimore,  Lanford  v.  Gelston, 
F.2d  (4th  Cir.  1966)  the  police  in  Baltimore  invaded 


300  private  homes  in  the  black  section  of  the  city  looking 
for  suspects  in  a  police  killing.   They  had  no  warrants  to  do 
so  and  in  most  cases  the  searches  were  based  on  unverified 
anonymous  tips.   They  broke  into  homes  at  all  hours  of  the  day 
or  night  without  verifying  the  tips  they  received.   A  federal 
court  issued  an  injunction  against  any  further  invasions. 

We  are  afraid  that  without  the  full  protection  of  the 
Fourth  Amendment  and  the  exclusionary  rule,  dragnet  arrests  or 
frisks  and  indiscriminate  break-ins  of  homes  could  become  a  far 
more  frequent  occurrence. 

The  importance  of  the  exclusionary  rule  as  the  es- 
sential remedy  to  protect  the  requirements  of  the  Fourth  Amend- 
ment has  been  repeated  in  case  after  case.   See  United  States  v. 
Calandra,  414  U.S.  338,  348  (1974).   At  its  heart  the  exclusion- 
ary rule  is  crucial  for  Fourth  Amendment  protection  for  two 
interrelated  reasons:   (1)  the  criminal  cases  excluding  evidence 
by  reason  of  the  exclusionary  rule  are  our  chief  means  of 
defining  the  limits  and  meaning  of  the  Fourth  Amendment; 
(2)   the  exclusionary  rule  provides  the  key  incentive  for  making 
law  enforcement  officers  obey  the  law. 
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Definition;   The  general  words  of  the  Fourth  Amend- 
ment are  not  self-defining  or  self-enforcing.   "The  right  of 
the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects  against  unreasonable  searches  and  seizures  shall  not 
be  violated  and  no  warrants  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  persons  or  things  to 
be  seized." 

What  is  probable  cause?   How  is  it  determined?   Are 
there  any  exceptions  to  the  warrant  requirement?  What  is  the 
plain  view  doctrine?   How  is  consent  determined?   How  far  may 
a  police  officer  search  incident  to  arrest?  What  is  a  Terry 
stop?   What  justifies  a  pat-down  of  a  suspect? 

We  have  now  built  up  an  elaborate  body  of  law 
answering  these  and  other  questions.   But  it  has  been  done  by 
state  and  federal  courts  applying  the  exclusionary  rule  in  case 
after  case  on  motions  to  suppress  evidence.   Without  the  exclusion- 
ary rule,  there  would  be  no  occasion  to  worry  about  probable 
cause,  plain  view,  consent,  pat-down,  Terry  stops  and  so  on.   It 
is  true  that  civil  suits  for  damages  under  42  U.S.  Section  1983 
require  the  definition  of  Fourth  Amendment  protection.   But 
Fourth  Amendment  violations  rarely  produce  Section  198  3  cases 
and  successful  actions  are  rarer  still.   Citizens  do  not  bring 
civil  suits  for  damages  under  Section  1983  for  bad  stops, 
searches,  arrests  or  seizures.   Suits  for  injunctive  orders 
generally  require  department-wide  or  jurisdiction-wide  problems 
before  relief  can  be  granted,  as  in  the  Williams  or  Langston 
cases.   It  is  only  because  of  the  exclusionary  rule  that  we  have 
built  up  a  basic  set  of  rules  of  what  the  Fourth  Amendment 
means.   That  definitional  and  educational  function  has  been  one 
of  the  chief  benefits  of  the  Weeks  and  Wolf  rules.   In  short,  the 
law  enforcement  community  have  learned  what  the  Fourth  Amend- 
ment means  primarily  because  of  the  exclusionary  rule. 

Enforcement;   Once  having  learned  what  the  rules 
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require,  the  police  must  be  given  an  incentive  for  obeying 
them.   It  defies  logic  to  say  that  the  Fourth  Amendment  means 
what  the  courts  say  it  means  but  the  police  do  not  have  to  pay 
attention  to  what  the  rules  are.   When  we  say  that  the  exclusion- 
ary rule  acts  as  a  deterrent  what  we  mean  is  that  the  courts 
are  telling  the  police  that  they  must  obey  the  law.   Otherwise, 
the  courts  would  become  accomplices  to  the  violations  that  occur. 
For  the  courts  to  tell  the  police  that  they  can  disregard  the 
basic  tenets  of  our  fundamental  charter,  that  the  rules  do  not 
mean  anything  as  far  as  they  are  concerned,  is  to  ignore  the 
entire  meaning  of  the  Bill  of  Rights.   When  James  Madison 
introduced  the  first  ten  amendments  to  the  Constitution,  he 
relied  on  the  courts  as  the  chief  mechanism  of  enforcement.   "If 
they  (the  amendments)  are  incorporated  into  the  Constitution, 
independent  tribunals  of  justice  will  consider  them  in  a  pe- 
culiar manner  the  guardians  of  those  rights,  they  will  be  an 
impenetrable  bulwark  against  every  assumption  of  power  in  the 
legislative  or  executive;  they  will  be  naturally  led  to  resist 
every  encroachment  upon  rights  expressly  stipulated  for  in  the 
constitution  by  the  declaration  of  rights."   Should  we  now  say 
that  Madison  was  wrong,  the  courts  should  not  be  a  guardian  of 
Fourth  Amendment  rights,  they  should  not  resist  encroachment 
into  privacy  rights  by  the  police,  that  they  should  be  a 
penetrable  bulwark  when  the  police  invade  our  homes.   To  tell 
the  police  that  they  can  violate  the  law  is  to  teach  society  a 
terrible  lesson,  as  Justice  Brandeis  said  in  his  famous  dissent 
in  Olmstead  v.  United  States,   277  U.S.  438,  483  (1928). 

"When  the  government,  having  full  knowledge, 
sought,  through  the  Department  of  Justice,  to 
avail  itself  of  the  fruits  of  the  acts  in  order 
to  accomplish  its  own  ends,  it  assumed  nioral 
respcnsibility  for  the  officers  crimes.... 
and  if  this  Court  should  permit  the  Government, 
by  means  of  its  officers'  crimes,  to  effect  its 
purposes  of  punishing  the  defendants....  the 
government  itself  would  become  a  lawbreaker. 

....  In  a  government  of  laws,  existence  of  the 
government  will  be  imperilled  if  it  fails  to  observe 
the  law  scrupulously.   Our  government  is  the 
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patent,  the  omnipresent  teacher.   For  good  or  for 
ill,  it  teachers  the  whole  people  by  its  example. 
Crime  is  contagious.   If  the  Government  becomes 
a  lawbreaker,  it  breeds  contempt  for  law;  it 
invites  every  man  to  become  a  law  unto  himself; 
it  invites  anarchy." 

As  Brandeis  said,  the  end  does  not  justify  the  means  since  the 
consequences  of  sanctioning  official  lawbreaking  would  bring 
"terrible  retribution."   The  police  would  learn  again  the  ad- 
vantages of  breaking  the  law,  at  a  terrible  cost  to  the  privacy 
of  us  all.   As  Yale  Kamisar  has  written,  it  was  only  when  the 
exclusionary  rule  was  applied  to  the  states,  that  state  police 
officers  began  to  pay  attention  to  the  requirements  of  the 
Fourth  Amendment.   Every  time  a  police  officer  asks  his  super- 
iors what  he  is  supposed  to  do,  when  he  can  invade  a  home  or 
stop  a  car  or  search  a  citizen  and  he  is  told  what  the  rules  are, 
then  the  exclusionary  rule  is  working.   We  cannot  retreat  into 
the  dark  days  before  Weeks  and  Wolf. 

3.   Habeas  Corpus 

Title  VI  of  S.  829  would  reverse  30  years  of  practice 
in  the  habeas  corpus  field  and  deprive  federal  courts  of  their 
chief  function  under  the  Constitution  —  namely,  to  protect 
the  constitutional  rights  of  its  citizens. 

We  first,  stress  that  no  case  has  been  made  for  a  change 
in  the  habeas  corpus  laws.   It  has  been  repeatedly  argued  that 
habeas  petitions  are  clogging  the  courts.   The  facts,  however, 
reveal  the  contrary.   In  the  year  ending  June  30,  1981,  there 
were  a  total  of. 211, 863  civil  and  criminal  filings  in  federal 
district  courts.   Of  these,  7,790  were  habeas  corpus  petitions 
of  state  prisoners.   This  means  that  only  3.67%  of  the  total 
filings  in  1981  were  habeas  petitions.   This  hardly  amounts  to 
clogging.   The  stage  at  which  most  habeas  petitions  are  disposed 
of  is  also  informative.   Of  the  7,302  habeas  petitions  terminated 
in  1981,  7,018  (96.1%)  were  dismissed  before  pre-trial;  only 
165  (2.2%)  terminated  during  or  after  trial. 
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The  most  disturbing  and  radical  change  proposed  by 
S.  829  is  that  it  would  require  a  federal  court  reviewing  a  habeas 
corpus  petition  to  accept  the  legal  determination  of  a  state 
court  on  a  federal  constitutional  issue,  so  long  as  the  state's 
court  conclusion  was  "fully  and  fairly  adjudicated."   Sec.  605. 
This  would  largely  overrule  the  Supreme  Court's  decision  in 
Brown  v.  Allen,  344  U.S.  443  (1953),  which  holds  that  federal 
courts  have  clear  authority  to  determine  questions  of  constitu- 
tional law  raised  in  habeas  corpus  petitions.   This  rule  was 
codified  by  Congress  in  28  U.S.C.  2254.   This  principle  has  become 
an  integral  and  important  part  of  our  law.   It  is  noteworthy 
that  since  Brown  v.  Allen  was  decided  nearly  three  decades  ago, 
no  member  of  the  Supreme  Court  has  suggested  that  it  be  over- 
rules.  It  is  only  in  the  special  situation  of  Fourth  Amend- 
ment claims  that  the  Supreme  Court  altered  the  rule  in  Stone 
V.  Powell,  and  said  that  adjudication  by  a  state  court  is  all 
that  is  necessary.   To  overrule  Brown  v.  Allen  is  to  provide 
that  all  state  criminal  convictions  which  have  been  "fully 
and  fairly"  adjudicated  at  the  state  level  will  be  insulated 
from  federal  review  no  matter  how  compelling  the  facts  or  con- 
stitutional claims  may  be. 

As  a  practical  matter,  S.  8  29  will  not  achieve  a  re- 
duction in  workload  for  the  federal  courts.   Petitions  will  still 
be  filed;  state  attorneys  will  be  required  to  respond  accordingly 
and  federal  courts  will  have  to  make  initial  determinations 
whether  the  claim  has  been  "fully  and  fairly"  adjudicated  in 
state  court.   Since  96%  of  all  habeas  petitions  are  summarily 
disposed  of  under  current  law,  S.  829  will  result  in  little 
workload  change. 

The  second  major  problem  in  S.  829  is  its  attempt  to 
broaden  the  circumstances  in  which  procedural  errors  are  insulated 
from  federal  review,  thereby  limiting  the  presentation  of  con- 
stitutional issues  in  federal  court.   Under  the  Supreme  Court's 
decision  in  Wainwright  v.  Sykes,  422  U.S.  72  (1977),  a  constitu- 
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tional  issue  not  raised  in  state  court  in  accordance  with  a 
state's  contemporaneous  objection  rule  is  deemed  forfeited 
unless  a  defendant  shows  "cause"  for  the  failure  to  raise  the 
issue  and  "prejudice"  arising  from  the  claimed  constitutional 
defect.   The  court  left  "cause"  and  "prejudice"  undefined  to 
protect  against  miscarriages  of  justice.   S.  829  would  severely 
restrict  the  definition  of  "cause."   In  so  doing,  it  could 
creat  serious  injustice.   Consider  for  example,  the  case  of  a 
defendant's  lawyer  who  suffers  a  stroke  after  conviction  but 
before  a  notice  of  appeal  is  filed.   The  notice  is  eventually 
filed  but  is  not  timely  and  the  state  considers  the  failure 
jurisdictional.   The  bill  would  foreclose  federal  habeas  relief 
no  matter  how  compelling  the  petitioner's  claim  may  be.   The 
bill  also  arguably  prohibits  constitutionally  ineffective  assist- 
ance of  counsel  from  being  considered  "cause." 

Given  the  variety  -Of..;>f actual  circumstances  presented 
in  habeas  corpus  petitions,  federal  courts  should  be  free  to 
-determine  whether  a  specific  by-pass  of  state  procedure  is 
justified  by  the  circnmatances  of  feiie  case.   Congress  cannot 
possibly  write  a  statuteivrtiich  covers  all  possible  situations  of 
injustice.   The  Supreme  Court  recognized  this  in  the  Wainwright 
decision  when  it  stated  that  the  new  test  would  not  prevent  "a 
federal  habeas  court  from  adjudicating  for  the  first  time  the 
federal  constitutional  claim  of  a  defendant  who  in  the  absence 
of  such  an  adjudication  will  be  the  victim  of  a  miscarriage  of 
justice?  344  U.S.  at  91.   Just  last  year,  the  Supreme  Court 
again  emphasized  the  necessity  of  flexibility  in  determining 
"cause." 

"The  terms  'cause'  and  'actual  prejudice'  are  not 
rigid  concepts.   They  take  their  meaning  from  the 
principles  of  comity  and  finality  discussed  above. 
In  appropriate  circumstances  those  must  yield  to 
the  imperative  of  a  fundeunentally  unjust  incar- 
ceration," Engle  v.  Isaac,  50  U.S.  LW  4359 
(April  5,  1982) . 

The  categorial  rules  in  S.  829  will  require  federal 

judges  to  close  their  eyes  to  miscarriages  of  justice. 
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A  third  major  problem  in  S.  829  is  the  proposed 
statute  of  limitations.   We  believe  that  current  law  is  ade- 
quate in  this  regard  and  the  proposed  limitations  raise  serious 
constitutional  questions  in  light  of  the  Article  I  prohobition 
against  suspension  of  the  writ,  particularly  insofar  as  it  may 
result  in  punishment  of  a  person  who  has  committed  no  crime. 
Rule  9(b)  of  the  Rules  Governing  Section  2254  cases  permits  a 
court  to  dismiss  a  habeas  petition  if  the  state  has  been  pre- 
judiced in  its  ability  to  respond  because  of  delay.   No  evidence 
has  been  presented  that  this  provision  is  insufficient  to 
protect  state  interests. 

Moreover,  the  one  year  limit  is  totally  unreasonable 
and  impractical.   The  problems  are  detailed  in  Professor  Cillers' 
statement.   They  include  the  lack  of  any  escape  clause  for  cases 
of  manifest  injustice,  the  inadequacy  of  the  one-year  period  to 
comply  with  the  suggestion  in  the  recent  decision  in  Rose  v. 
Lundy,  50  U.S.  L.W.  9272  (March  3,  1972)  that  all  claims  be 
filed  in  one  petition,  and  the  ambiguity  of  the  paragraphs 
which  set  forth  the  commencement  of  the  time  limit.   We  urge 
that  the  current  law  be  retained.   At  the  very  least,  the  time 
limit  should  be  extended  and  an  escape  clause  added  for  cases 
of  "manifest  injustice  on  the  issue  of  guilt  or  innocence  or 
on  the  legality  of  sentence." 

II.   CRIMINAL  SENTENCING 

1 .   Sentencing  Policies  and  Procedures 
The  ACLU  has  had  a  long-standing  interest  in  federal 
sentencing  reform.   We  have  carefully  studied  the  sentencing 
provisions  in  Title  II  of  S.  829,  which  are  identical  to 
the  provisions  in  S.  2572  of  the  last  Congress.   We  have 
concluded  that  while  including  several  valuable  reforms, 
these  provisions  have  a  variety  of  fundamental  problems. 
A  complete  analysis  is  attached  as  Appendix   G  .   The  reforms 
include  a  requirement  that  judges  state  on  the  record  their 
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reasons  for  imposing  sentences,  and  specific  inclusion  of 
community  service  as  a  permissible  condition  of  probation. 

The  reforms,  however,  do  not  balance  the  significant 
flaws  in  the  sentencing  provisions.   First,  the  government 
is  given  extraordinary  new  authority  to  appeal  sentences 
imposed  by  trial  courts.   Second,  S.  829  is  substantially 
tilted  towards  increasing  the  use  of  imprisonment,  and 
there  is  a  substantial  risk  that  prison  terms  longer  than 
under  current  law  will  be  widely  imposed  under  the  bill. 
Little,  if  any,  incentive  is  given  to  judges  or  the  proposed 
sentencing  commission  to  devise  alternative  sentences  to 
imprisonment  for  non-dangerous  offenders.   By  abolishing 
parole  and  limiting  good  time,  the  bill  closes  the  safety 
valves  of  the  system  and  risks  even  longer  periods  of  incarceration 
than  under  current  law.   Under  current  law,  most  offenders 
receive  a  presumptive  release  date  of  one-third  of  the 
sentence  of  imprisonment.   If  parole  release  is  abolished 
without  cutting  statutory  maximums,  time  spent  in  prison 
could  increase  indiscriminately  by  as  much  as  two-thirds. 
The  federal  prison  population  could  easily  double  in  a 
short  time.   The  budgetary  and  human  impact  of  this  result 
would  be  extremely  damaging  to  effective  crime  control. 
The  fact  that  the  sentencing  commission  will  consider  current 
actual  time  served  in  setting  the  guidelines  does  little  to 
mitigate  the  risk  of  substantial  increase  in  prison  sentence 
lengths.   For  this  reason,  an  administrative  early-release 
mechanism  should  remain  in  place  during  a  transitional 
period  after  the  guidelines  are  implemented.  Unlike  parole, 
this  mechanism  would  not  consider  rehabilitation.  Rather, 
it  would  be  limited  to  a  safety  valve  function,  considering 
factors  such  as  prison  populations. 

The  third  flaw  in  the  sentencing  provisions  is  that 
the  system  for  guiding  judicial  discretion  is  riddled  with 
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inconsistencies,  and  unwarranted  disparity  in  sentencing 
will  therefore  be  likely  to  continue.   For  example,  under 
Section  3553,  an  offender  could  be  sentenced  for  the  purpose 
of  deterrence  while  another  offender  who  committed  the  same 
crime  in  similar  circumstances  could  receive  a  different 
sentence  for  the  purpose  of  incapacitation. 

2.   Capital  Punishment 

Title  X  of  S.  829  would  reinstitute  the  death  penalty  for 
certain  federal  offenses.   Title  X  is  identical  to  S.  114,  as 
reported  by  the  Judiciary  Committee,  of  the  97th  Congress.   A 
memorandum  of  law  containing  our  complete  views  is  attached  as 
Appendix   H 

The  ACLU  maintains  that  the  death  penalty  under  all  circum- 
stances is  cruel  and  unusual  punishment  prohibited  by  the 
Eighth  Amendment.   Therefore,  we  strongly  oppose  the  enactment 
of  a  federal  death  statute. 

A  majority  of  the  Supreme  Court  has  so  far  declined  to 
hold  that  capital  punishment  is  unconstitutional. 
However,  the  Court  has  declared  that  the  death  penalty  is  only 
permissible  in  extremely  limited  circumstances  and  in  confor- 
mance with  tightly  drawn  procedures.   Title  X  of  S.  829,  fails 
to  meet  well-established  requirements  for  death  penalty  statutes 
and  is  therefore  unconstitutional  on  both  substantive  and 
procedural  grounds.   Substantively,  the  bill  does  not  restrict 
the  imposition  of  this  ultimate  sanction  to  a  narrow  class  of 
heinous  crimes  involving  the  taking  of  human  life.   Instead, 
it  impermissibly  authorizes  death  sentences  for  such  non- 
homicidal  crimes  as  treason  and  espionage,  in  contravention  of 
the  Supreme  Court  decision  in  Coker  v.  Georgia,  433  U.S.  584 
(1977).   In  addition.  Title  X  unconstitutionally  provides  that 
death  sentences  can  be  imposed  for  unintended  deaths  under  a 
felony-murder  theory. 

Title  X  also  is  marred  by  numerous  procedural  defects. 
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First,  it  does  not  require  that  findings  of  specific  aggravating 
circumstances  be  made  by  unanimous  vote. 

Second,  the  language  of  many  of  these  aggravating  factors  is 
unconstitutionally  broad  and  vague.   Third,  the  jury  is  given 
insufficient  guidance  in  determining  whether  to  impose  the 
death  penalty.   Fourth,  S.  114  burdens  the  defendant  with  the 
risk  of  non-persuasion  concerning  all  mitigating  factors,  in 
contravention  of  Mullaney  v.  Wilbur ,  421  U.S.  684  (1975). 
Finally,  the  bill  fails  to  adhere  to  the  constitutional  require 
ments   for  appellate  review  of  death  sentences. 

III.   CRIMINAL  LAW 
1.   Insanity  Defense 

1.    Insanity  Defense 

The  insanity  defense  is  based  on  a  simple  but  fundamental 
principle:   a  person  cannot  be  held  criminally  responsible  for 
acts  he  or  she  did  not  intend  to  commit  and  did  not  know  were 
criminal  as  a  result  of  a  mental  disease  or  defect.   Title  V 
of  S.  829  restricts  the  traditional  insanity  defense  and  makes 
several  other  changes  in  the  law  relating  to  procedures  for 
committing  persons  suffering  from  a  mental  defect  or  illness. 
-We  oppose  these  changes. 

The  most  significant  change  in  the  bill  involves  the  test 

for  determining  whether  a  defendant  can  invoke  the  insanity 

defense.   While  the  bill  retains  the  requirement  that  a  criminal 

defendant  be  able  "to  appreciate  the  nature  and  quality  of  his 

act,"  it  eliminates  the  separate  requirement  that  he  or  she  be 

able  to  "conform  to  the  requirements  of  the  law."   The  bill's 

section-by-section  analysis  states  that  "this  limitation  of  the 

insanity  defense  in  effect  eliminates  the  volitional  portion  of 

the  two-pronged  ALI-Model  Penal  Code  test  for  insanity  which  has 

4 
been  adopted  by  the  federal  courts". 


"129  CONG  REC.  S  3146  (March  16,  1983) 
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The  effect  of  this  narrowing  of  the  defense  is  to  permit 
the  criminal  conviction  of  a  person  who  is  mentally  ill  and 
unable  to  conform  to  the  criminal  law.   Under  this  new  formula- 
tion, a  mentally  ill  defendant  who  shoots  a  person  but  thinks 
he  is  shooting  a  tree  could  plead  the  insanity  defense,  but  a 
mentally  ill  defendcint  who  shoots  a  person  in  the  belief  that  he 
is  shooting  the  devil  could  not.   In  the  first  case,  the 
defendant  did  not  understand  the  nature  of  his  act.   In  the 
second,  he  knew  what  he  was  doing  but  lacked  the  will  to  obey 
the  law.   This  narrowing  of  the  insanity  defense  raises  serious 
questions  of  constitutional  due  process  of  law  and  cruel  and 
unusual  punishment  under  the  Fifth  and  Eighth  Amendments,  and  it 

represents  a  substantial  break  from  all  the  recognized  criminal 

5 
law  tests  for  insanity. 

The  second  significant  change  of  law  in  Title  V  of  S.  829 

involves  the  burden  and  standard  of  proof  in  civil  commitment 

proceedings.   The  bill  creates  a  statutory  presumption  of  future 

dangerousness  for  persons  found  not  guilty  by  reason  of  insanity. 

This  new  presumption  is  at  odds  with  the  constitutional  principle 

that  the  government  ~ust  bear  the  burden  of  proving  that  a  person 

will  be  dangerous  in  the  future  in  order  to  -ustify  civil  commit- 

6 
ment.   Furthermore,  the  presumption  is  misplaced:   the  insanity 

defense  is  based  on  the  defendant's  state  of  mind  at  the  time  of 

the  offense,  but  civil  commitment  proceedings  focus  on  the 

defendant's  present  and  future  characteristics.   For  these 

reasons,  the  statutory  presumption  should  be  eliminated  and  the 


5  E.G.  M'Naghten  (whether  the  accused  "was  laboring  under  such  a 
defect  of  reason,  from  the  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing;   and  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong") ;   Durham 
(whether  the  unlawful  act  was  "the  product  of  mental  disease  or 
defect");   or  the  ALI-Model  Penal  Code  (whether  the  accused  "as  a 
result  of  mental  disease  or  defect.  .  .  lacks  substantial  capacity 
either  to  appreciate  the  criminality  (wrongfulness)  of  his  conduct 
or  the  conform  his  conduct  to  the  requirements  of  law"). 

6  See   Addington  v.  Texas,  441  U.S.  418  (1979);   O'Connor  v. 
Donaldson,  422  U.S.  563  (1975). 
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government  required  to  prove  by  clear  and  convincing  evidence 
that  the  defendant  is  mentally  ill  and  a  danger  to  the  conununity. 

2.   Solicitation 

Solicitation  is  an  entirely  new  federal  crime  which  makes 
culpable  certain  types  of  speech  when  no  criminal  act  occurs. 
As  a  general  proposition  such  a  crime  implicates  the  First 
Amendment.   While  solicitation  of  a  crime  of  violence  may  be 
a  proper  subject  of  the  criminal  law,  the  new  crime  in  S.  829 
is  unnecessary  and  should  not  be  enacted  because  of  the  constitu- 
tional sensitivity  of  pure  speech.   Other  provisions  of  current 
law  already  cover  those  situations  where  solicitation  actually 
results  in  violent  criminal  conduct.   Thus,  if  a  solicitation 
is  successful,  the  solicitor  can  be  held  criminally  as  an 
accomplice.   If  the  solicitation  does  not  result  in  the  commission 
of  a  crime,  but  the  solicitee  agrees  and  thereafter  commits  an 
overt  act,  the  solicitor  can  be  charged  with  conspiracy.   Thus, 
existing  law  is  entirely  sufficient  to  reach  the  criminal 
activity  intended  to  be  proscribed  by  the  new  crime  of  solicita- 
tion of  a  crime  of  violence. 
3 .    Destruction  of  Energy  Facilities 

Under  current  law,  federal  criminal  jurisdiction  does  not 
extend  to  most  state-owned  or  private  commercial  property.   Under 
a  federal  system  of  government,  these  areas  are  the  responsibility 
of  state  and  local  authorities. 

Breaking  with  this  principle,  S.  829  creates  a  new  juris- 
dictional basis  for  certain  crimes  "committed  on  premises  that 
are  part  of  a  facility  that  is  involved  in  the  production  or 
distribution  of  electricity,  fuel  or  other  forms  or  sources  of 
energy,  or  research,  development,  or  demonstration  facilities 
relating  thereto,  regardless  of  vrhether  such  facility  is  still 
under  construction  or  otherwise  not  functioning." 

In  contrast  to  current  federal  law,  which  leaves  property 
crimes  committed  outside  of  federal  enclaves  or  premises  to  state 
or  local  jurisdiction,  the  new  energy  facility  jurisdiction 
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proposal  would  substantially  expand  federal  authority  without  any 
showing  that  such  expansion  is  necessary  or  that  state  and  local 
enforcement  in  this  area  is  inadequate. 

This  jurisdictional  provision  is  broad  in  scope  and  potentially 
dangerous  in  effect.   When  coupled  with  inchoate  offenses  it 
could  be  interpreted  to  provide  new  authority  for  federal  investiga- 
tive agencies  to  conduct  surveillance  of  demonstrations  and  other 
political  activities  in  the  vicinity  of  nuclear  and  other  energy 
facilities.   Because  inchoate  crimes  of  conspiracy,  attempt  and 
solicitation  would  apply  to  any  speech,  plan  or  activity  suspected 
of  leading  to  arson,  aggravated  property  destruction  or  criminal 
entry,  the  effect  of  the  new  jurisdictional  provisions  could  be 
to  focus  federal  investigative  efforts  on  persons  and  groups  who 
publicly  oppose  certain  forms  of  energy  production. 

We  opposed  this  provision  when  it  first  appeared  in 
the  criminal  code  revision  bill,  and  we  remain  opposed  to  it. 

4.  Child  Pornography 

Part  B  of  Title  XV  amends  the  federal  child  pornography 
laws  to  permit  prosecution  of  persons  who  exchange  material 
depicting  children  engaging  in  conduct  which  does  not  meet 
the  constitutional  standards  of  obscenity,  even  if  that  exchange 
is  private  and  non-commercial.   The  law  is  already  straining 
against  the  First  Amendment  in  this  area.   The  new  crime 
established  by  S.  829  is  almost  certainly  unconstitutional. 

5.  Miscellaneous  Provisions 

The  ACLU  strongly  objects  to  a  variety  of  other  provisions 
in  S.  829,  and  we  wish  to  reserve  the  right  to  supplement  this 
testimony  with  additional  comments.   We  oppose  any  expansion  of 
the  authority  for  federal  wiretapping  under  Title  III  of  the 
Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968,  especially 
since  no  case  whatsoever  has  been  made  for  the  additional 
authority  provided  in  Title  XVI  of  S.  829.   We  oppose  the  revision 
of  international  extradition  law  proposed  in  Title  XIV,  and 
submit  as  an  appendix  to  this  testimony  our  views  on  this  important 
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subject.   We  also  oppose  the  proposed  substantial  changes  in  the 
Federal  Tort  Claims  Act  (Title  XIII),  immunising  federal  officials 
from  liability  for  constitutional  torts  without  providing  an 
adequate  substitute  of  governmental  liability  and  individual 
accountability.   Additional  areas  of  the  bill  which  we  oppose 
include  (a)  new  authority  for  warrantless  customs  searches  for 
currency  (Title  XII) ,  (b)  new  crimes  of  sodomy  and  maiming 
on  Indian  Reservations  (Title  XIV) ,  (c)  new  authority  for 
prosecution  of  certain  juveniles  as  adults  (Title  XVI) ,  and 
(d)  new  authority  for  the  government  to  appeal  a  district  coxirt 
order  granting  a  new  trial . 


APPENDIX  A:   STAFF  REDUCTIONS 
IN  FEDERAL  LAW  ENFORCEMENT 
AGENCIES 


STAFFING  LAW  ENFORCEMENT  AGENCIES 

This  chart  shows  how  the  number  of  employes  (sic)  at 
certain  agencies  involved  in  law  enforcement  activities  has, 
in  most  cases,  declined  since  fiscal  1981.   Not  all  of  these 
employes,  (sic)  however,  are  directly  involved  in  law 
enforcement  activities. 


AGENCY  1983  1982  1981 

Internal  Revenue  Service  65,575  56,876  76,575 

U.S.  Coast  Guard*  34,938  35,689  38,586 

FBI  19,048  19,456  19,306 

U.S.  Customs  Service  12,214  14,018  13,228 
Immigration  and  Naturalization 

Service  10,661  10,604  10,886 

U.S.  Attorneys  and  Marshals  6,334  6,520  6,801 

Secret  Service  5,473     5,473  3,722 

Drug  Enforcement  Administration  3,953  3,953  4,030 
Bureau  of  Alcohol,  Tobacco  and 

Firearms  2,450     2,454  3,671 

SOURCE:   Justice  Department,  cited  in  Congressional  Record 
*military  employes  only 


WASHINGTON  POST,  January  18,  1983,  p.  A. 15 
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APPENDIX  B:       "Realistic  Approaches    to   Crime   Control" 

CIVIL  I.IBERTIRS,  KVhruniy  I983/Pil|{c  7 


II.    REALISTIC  APPROACHES 


Thv  i^overnnient's  simplistic,  stop  ^np  prutfrum 
will  nul  niakr  a  dont  in  tK<:  crime  pri>l>lrm  It  will 
iiimply  tfxpand  govi-rnmrntnl  powt-r  .il  the  rxpenso 
of  individual  ri);hts.  potr  nlially  Miltjt'Ctini;  all  ofuA 
to  thr  iibuKos  which  would  inevitably  follow  But 
thrcT  nrv  rvrorms,  »upportcd  by  niiiny  in  llic  law 
rnrorccmcnt,  judicial  and  corrections  communi 
tien.  which,  \(  implemrntcd,  would  be  both  etfrc 
tive  and  constitutional  appro.-ichc)i  to  crime.  Some 
of  thciir  reforms  hiive  bvvn  trimi  cipi-rimentuHy  in 
various  parts  nf  the  country  Althouch  the  rcxults 
hove  bi-en  cncourttcin^:.  they  have  not  been 
adopted  to  any  significant  de^ec 


Policing  Reforms 

Improved  rt'lHtionk  with  thr  community. 
"Information  from  cititen»  is  the  lifeblood  of  suc- 
cessful policins."  writes  ftitrick  V  Murphy.  Presi- 
dent of  the  I\>ltce  f'oundution  and  former  police 
commissioner  of  New  York  City,  Detroit.  Washinu 
ton.D.C-andSyr»cuse.N,Y.  "If  cituens  trust  their 


to  cut  olf  fund-s  until  the  police  and  other  nicvncieii 
adopt  lawful  hirini;  practicea. 

The  widesipieiul  replacement  of  foot  pntrols  by 
patrol  cars  is  nnuther  formidnblr  ohntncle  to  police 
community  coopenittun  "By  chttn|{in|[  the  role  of 
the  beat  pntrolninn,"  n  big  city  police  chief  wrote, 
"weeliminuted  the  effective,  personal  rehitionship 
between  the  police  officer  and  the  people  he  served 
We  severed  communications  with  our  greatest 
nnti  crime  ally,  the  citiiens  themselves" 

Keceiit  expei'inientji  reiiitroducini'  foot  patrols 
indicate  they  have  ii  positive  elFevt  on  the  commu 
nity.  For  cuample,  the  Flint  Nei|;hborhood  Foot 
Patrol  Proj;rnm  in  Flint.  MichiKun  has  signifi- 
cantly curtailed  crime.  While  the  crime  rate  in 
Flint  actually  increased  from  1^79  to  19B2.  it 
decreased  by  8  7  percent  in  the  14  foot  patrolled 
areas  The  largest  decrejisc  (46  percent)  was  in 
criminal  sexual  a^j^ault.  Minor  complaints  such  as 
broken  windows  and  illegally  parked  cars  were 
handled  more  swiftly  and  cfficicnlly  by  officers  on 
foot  patrol,  freeing  patrol  cars  for  more  serious 
calls  And  70  percent  of  the  residents  believed  their 


"By  changing'the  role  of  the  beat  patrolman,  wc  eliminated  the  effective, 
personal  relationship  between  the  police  officer  and  the  people  he  served." 


police  officers,  they  will  provide  the  information 
police  must  have  to  deter  crime"  There  are  formi 
dable  obstacles  to  establishing  such  a  relationship 
of  trust. 

Race  prejudice  plagues  many  of  the  police 
departments  throughout  the  country  Because  of 
unnecessary  use  of  force,  deadly  and  otherwise. 
against  blacks  and  other  minorities,  minority  com- 
munities teod  to  view  the  police  as  an  occupying 
army  rather  than  as  their  protectors.  (Indeed. 
ACLU  oflices  throughout  the  country  are  repre- 
senting dozens  of  minority  victima  of  police  abuse 
in  lawsuits  for  damages.) 

The  National  Black  Police  Association  proposes 
that  alt  police  cfficers  be  given  awareness  and 
black  culture  training  to  enhance  their  under- 
standing of  the  black  community,  Patrick  Murphy 
argues  thai  the  racial  composition  of  a  police 
department  must  reflect  the  racial  makeup  of  the 
community  it  services.  "In  my  experience,"  Mur- 
phy explains,  "a  police  department  that  attempts 
to  recruit  and  select  blacks  and  other  minorities 
for  %la  ranks  gains  the  trust  of  minority  members 
in  the  community  and  is  a  better  police  depart- 
ment for  It*  efforts  '■ 

In  many  localities  throughout  the  country  and 
especially  in  the  South,  however,  police  depart 
menls  are  the  last  bastion  of  traditional  discrimi- 
natory hiring  practices.  In  those  places,  in  spite  of 
large  minority  populations,  the  police  forces  ore 
composed  exclusively  of  white  males  The  ACLU 
has  filed  complaints  on  behalf  of  local  citizens 
against  dotens  of  small  and  medium  sized  South 
ern  municipalities,  asking  the  federal  government 


neighborhood  was  safer  because  of  the  presence  of 
officers  on  foot  patrol 

Other  community-police  programs  that  have 
succeeded  include  the  Citizen's  Local  Alliance  for  a 
Safer  Philadelphia,  which  assists  block  associa- 
tions in  the  organization  of  "neighborhood  walks" 
at  night,  and  Seattle's  Community  Crime  Preven- 
tion Program,  which  helps  residents  organize 
block  watches  Crime  has  decreased  in  the  neigh 
borhoods  participating  in  these  programs 

More  police  intervention  in  incidents  of 
domestic  violence.  In  the  U.S  today,  roughly 
one-half  of  all  murders  and  serious  injuries  occur 
within  families  and  close-friendship  groups. 
Approximately  13  percent  of  all  murders  involve 
one  spouse  killing  another.  In  spite  of  these  fright 
ening  statistics,  the  police  and  the  criminal  justice 
system  in  general  do  not  treat  domestic  violence 
seriously  As  one  social  scientist  put  it:  "Underly- 
ing the  criminal  justice  system  is  the  covert  tolera- 
tion of  wife-bealing.  as  indicated  in  the  policy  and 
personal  attitudes  of  the  police,  prosecutors  and 
judges" 

An  expenmenl  in  Detroit.  Michigan,  has  shown 
that  reforms  in  this  area  make  u  difference  In 
1978.  alarmed  at  the  mcreaRing  homicide  rate,  the 
state  legislature  passed  a  bill  giving  police  more 
power  to  intervene  in  domestic  disputes  That 
same  year  the  Detroit  Family  Clmic  was  esLab 
lished  and  began  serving  two  of  the  city's  12  pre 
cincts  The  Detroit  police  now  respond  to  oil  family 
trouble  calls,  and  once  they  have  brought  the  vio 
lence  under  control,  the  p«rtiea  are  referred  to  the 


clinic   ThiH  joint  effort  him  led  to  jin  upprrciabli' 
decienpu*  in  Detroit's  murder  rule 

Sentencing  Reforms 

One  of  the  laudable  ijumIh  of  mandatory  sentenc 
ing  was  to  prevent  the  great  diopiiritieh  which 
sometimes  occurred  under  indeterminate  iM^-ntenc 
ing  schemes,  in  which  only  miiximurn  terms  were 
miindnted  by  ktiitule  ond  the  juH|;e  c<nild  give  nnv 
sentence,  or  noM-ntence  iil  till,  as  lung  us  il  did  not 
exceed  the  maximum  Moreover,  bvciiusr  the  %vn- 
Icncc  Wds  indelerniinate.  the  parole  board  could 
later  decide  how  much  of  that  sentence  a  convicted 
criminal  would  octually  serve  But  noM  state  legis 
latorshave  gone  too  far  in  deny  ing  judges  any  lleii 
bility  or  discretion  in  shaping  apprupnuie  senten 
ces  for  the  offenders  who  come  before  them  L<-gi*t 
lative  sentencing  has  led  to  the  lengthy 
imprisonment  of  many  offenders  who  would  have 
been  good  candidates  for  probation  or  some  form  of 
alternative  sentence,  and  to  the  overcrowding 
which  has  reached  crisis  proportions  in  many 
states 

Indiana  is  a  good  example  of  what  is  wrong  wuh 
mandatory  sentencing  Since  1978  when  the  state 
passed  lis  mandatory  sentencing  law.  its  prison 
population  has  increased  by  15  percent  each  year 
(compared  to  1  percent  per  year  before  1978> 
About  40  percent  of  the  new  prison  population  is 
made  up  of  persons  convicted  of  minor,  nun- violent 
crimes  such  as  second  time  shoplifting  The 
prisons  are  also  receiving  violent  offenders  with 
extremely  long  terms,  who  have  no  incentive  for 
cooperating  with  prison  officials  because  under 
mandatory  sentencing  they  have  no  chance  for 
parole  As  a  result,  the  prisons  are  overcrowded 
and  tense,  yet  there  has  been  no  demonstrable 
reduction  of  crime  in  the  slate 

Many  reformers  now  support  "detcrmmule"  or 
"presumptive"  sentencing,  which  sets  up  clear 
guidelines  but  al<w  leaves  some  discretion  to  sen 
tencing  judges.  They  point  to  the  determinate  sen- 
tencing law  passed  by  Minnesota  in  1980.  which 
was  designed  to  keep  the  lid  on  that  stale's  rapidly 
expanding  prison  population.  Basically,  a  "grid" 
formula  quantifies  an  offender's  criminal  past  and 
his  current  offense,  and  assigns  the  appropriate 
sentence  A  judge  who  believes  a  greater  or  lesser 
sentence  is  called  for  can  do  so  but  must  justify  his 
decision  in  writing.  An  offender  who  is  sentenced 
to  a  lerm  greater  than  that  prescribed  by  the  grid 
has  the  right  to  appeal  his  sentence.  This  compro 
mise  between  mandatory  and  indeterminate  sen- 
tencing has  led  to  the  stabilization  of  Minnesota's 
prison  population  at  90  percent  of  capacity  and  a 
drop  in  the  proportion  of  properly  criminals  in 
prison- 
Alternatives  to  incarceration.  Nationally, 
about  one-half  of  all  prisoners  are  behind  bars  not 
for  crimes  of  violence,  but  for  property  crimes 
Over-incarceration  is  at  best  meaningles*,  and  at 
worst  extraordinarily  counterproductive  There  is 
now  general  agreement  among  experts  that 
prisons  do  not  rehabilitate  More  typically,  they 
are  crime  factories.  As  Norman  Carlson,  head  of 
the  Federal  Bureau  of  Prisons,  has  charged.  "Any 
one  not  a  criminal  when  he  goes  in  will  be  when  he 
comes  out." 

The  ACLU  believes  that  alternatives  to  incar 
ceration.  particularly  programs  in  which  nonvio 
lent  offenders  repay  the  victim  or  community 
through  restitution  or  service,  ahould  be  more 
widely  used  There  are  numerous  workable  and 
effective  models, 

Asa  result  of  an  ACLU  case  seven  year&  ago.  the 
stale  of  Alabama  established  several  work  release 
centers  which  now  accommodate  20  percent  of  the 
stale  prisoners  During  the  first  eight  mnnthK  of 
1981,  the  1,000  inmates  in  the  program  earned 
close  to  $2  million,  and  pa  id  some  S900.000  to  their 
dependents,  to  the  Department  of  Corrections,  and 
in  state  and  federal  taxes  In  prison,  they  would 
have  cost  the  taxpayers  of  Alabama  $10  million 
instead 

New  York  City's  Community  Service  Sentencing 
Project,  run  by  the  VERA  Invlitute.  has  handled 
more  than  1.800  non-violent  offenders  who  were 
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e«ch  »cnl«nced  to  perform  ttcvcnly  houre  of  unpuid 
service  for  the  benefit  of  the  community.  They 
cleaned  senior  citizen  ccnlerb.  youth  centers  ond 
parks,  installed  smoke  alarms  for  the  elderly,  and 
performed  other  useful  work  Ninety  percent  com 
pleted  their  sentences,  and  aomc  even  continued 
on  as  volunteers. 

"A  aenlenc*  requiring  an  offender  to  perform 
community  service  in  lieu  of  jnil  opts  for  repara 
lion  and  rejects  destructive  vengeance."  Judge 
William  Erlbaum  of  the  Criminal  Court  of  New 
York  says  of  the  VERA  program.  "Jailing  the  petty 
offender  punishes  the  community  doubly;  having 
suffered  the  crime  the  community  must  now  bear 
the  staggering  costs  of  confining  the  offender < $75- 
100  per  day  per  offender).  Jail  also  instills  further 
resentment  in  the  offender,  which,  down  the  line, 
causes  further  crime.  But  for  many  offenders,  the 
experience  of  hard  labor  on  behalf  of  their  neigh- 
bors produces  a  renewed  sense  of  inclusion  in  the 
work  force,  of  the  rise  of  dormant  skills,  and  of  self 
worth." 

Prison  Reform 

Prison  conditioDS  must  meet  cortstir.utionaJ 
standards  of  decency.  Approximately  thirty 
state  prison  systems  are  now  under  federal  court 
supervision,  many  due  to  cases  brought  by  the 
ACLU's  National  Prison  Project.  The  project's  first 
"totality  of  conditions"  case  was  against  Alabama, 
whose  prisons  in  1976  were  found  to  be  "barbaric 
and  inhumane"  in  violation  of  the  Eighth  Amend- 
ment's prohibition  against  cruel  and  unusual  pun- 
ishment The  federal  judge  in  the  case,  ruling  that 
prison  conditions  were  debilitating  and  made 
inmates  worse  rather  than  better,  ordered  the 
slate  to  provide  each  inmate  60  square  feet  of  liv 
ing  space,  a  change  of  linen  once  a  week,  and  three 
wholesome  and  nutritious  meals  per  day  The  num- 
ber of  guards  had  to  be  nearly  doubled  to  prevent 
physical  violence  among  inmates  Prisoners  had  to 
be  given  meaningful  jobs  and  an  opportunity  to 
participate  in  an  educational  and  vocational  train- 
ing program.  Similar  orders  have  been  issued  by 
judges  throughout  the  country.  Rather  than  spend 
ing  billions  on  new  prisons,  already  existing  facili- 
ties must  be  vastly  improved 

Prisoners  should  be  reclassified  nation- 
wide. Today.  70  percent  of  all  inmates  are  confined 
m  maximum  security  facilities.  And  yet,  only  15- 
20  percent  fall  into  the  category  of  high  security 
risks.  Thus,  most  offenders  are  being  confined  in 
unduly  restrictive  institutions  which  are 
extremely  costly  to  build,  operate  and  maintain 

In  ihe  Alabama  prison  case.  Judge  Johnson 
ordered  the  stale  to  reclassify  all  its  prisoners  who 
could  be  transferred  to  alternative  facilities  such 
as  work  release  and  community  based  programb 
Before  reclassification,  only  9  percent  of  the 
inmates  were  considered  community  security 
risks.  Afier  reclassification,  that  figure  rose  to  32 
percent  and  the  maximum  security  population 
went  from  34  percent  down  to  a  mere  3  percent 

The  ACLU  supports  the  development  of  a 
rational  classification  system  in  every  stale  based 
on  the  rule  of  "least  restrictive"  classification 
This  would  free  majiimum  security  space  for  those 
who  really  require  it  and  would  give  less  serious 
offenders  greater  opportunities  for  rehabilitation. 
Vocational  training  and  education  must  be 
improved.  IVrhaps  the  most  oppressive  feature  of 
prison  life  is  ils  unrelenting  boredom  Typically 
only  a  fraction  of  a  prison's  inmates  receive  any 
vocalional  training,  the  rest  are  forced  to  serve 
Iheir  time  in  idleness 

"VS'hat  we  have  to  do."  says  New  York  Stale  Cor 
reclions  Commissioner  Thomas  Coughlin.  "is  lo 
Lake  the  mass  of  people,  the  9.000  people  that  we 
gel  every  year,  and  we  have  to  say,  'Here  ore  the 
range  of  options  If  you  don't  speak  English,  we'll 
leach  you  English  as  a  aocond  language.  If  yuu 
don't  have  a  fiflh-p-jde  education,  we're  going  lo 
iry  to  give  you  a  fifth  grade  education  If  you  want 
to  go  to  school— college,  we'll  provide  a  collepe  pro 
gram  for  you  If  you  want  lo  learn  a  skill,  we'll  prT> 
vide  a  skill  for  you'  Now  that's  wh,il  a  prison  -.ys 
lems  supposed  lo  do.  You  can'l  ju'.l  lock  'em  up 
twenty  three  hours  a  day,  bvcau-*e.  when  you  dn 
that,  prisons  blow  up" 


"community  service  in  lieu  of  jail" 


An  ofTender  works  off  his  sentence  in  VERA's  community  service  progi. 


Emergency  measures  to  ease  overcrowding 
are  needed.  Several  sUtes  have  recently  enacted 
legislation  to  deal  with  this  problem.  The  Michi- 
gan Overcrowding  Emergency  Powera  Act.  for 
example,  creates  a  relief  mechanism  that  is  trig- 
gered when  the  prison  population  exceeds  the 
rated  capacities  for  thirty  consecutive  days.  At  this 
point  prisoners  wilhin  ninety  days  of  parole  eligi- 
bility become  immediately  eligible  for  parole 
release  consideration  until  such  time  aa  the  emer- 
gency condition  ts  relieved  The  elates  with  similar 
laws  have  been  able  lo  prevent  dangerous  over- 
crowding in  their  prisons 

Conclusion 

Crime  18  an  enormous  aocial  problem  for  which 
there  are  no  simple  solutions.  "Its  causes  are  com 
plex  and  no  doubt  reach  deeply  into  the  whole 
political,  economic,  social  and  psychic  fabric  of  our 
way  of  life,"  says  Justice  E.  LcoMilonae.  Appellate 
Division,  NY  SlaU  Supreme  Court  "Whatever 
the  inadequacies  of  the  courts,  as  well  as  of  the 
other  components  of  the  criminal  ju.slice  system, 
the  disease  in  nol  caused  by  their  deficiencies" 

Acknowledging  and  effectively  attacking 
crime's  root  causes-among  ihem  poverty,  unem 
ploymenl,  dinsniulion  of  family  ties,  lack  of  com 
munity  supporU  — is  a  task  the  governmenl  has 
been  unwilling  to  undertake.  President  Reagan's 
Ti-fk  Force  on  Violent  Crimea  explicitly  declined  to 
invvBligale  the  causes  of  crime,  end  the  preaidcnt 
himself  has  iimplislically  and  unhelpfully  attnb 
uttfd  crime  to  man's  propensity  for  "evil  ' 

CaUh.words  and  law  and -order  rhetoric  are  poor 


Bubfilitutes  for  a  serious  approach  U)  crime,  onv 
which  combines  short-term  criminal  justice 
reforms  with  long-term  programs  that  ameliorate 
crime's  underlying  causes  We  must  pressure  our 
elected  officials  lo  etop  deceiving  us  wiih  slogans 
and  Lo  start  getting  down  to  the  serious  business  of 
fighting  crime 
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APPENDIX  D 

MEMORANDUM 

July    26,     1982 

Analysis  of  S.  2572,  "Bail  Reform  Act  of  1982" 

Title  I  of  S.  2572  is  a  proposed  federal  preventive  detention 
statute.   It  would  permit  consideration  of  danger  to  the  community 
in  pretrial  release  conditions  and  pretrial  detention  of  those 
individuals  which  the  judge  predicted  would  commit  future 
crimes  while  out  on  bail.   The  American  Civil  Liberties  Union 
has  consistently  expressed  its  opposition  to  preventive  deten- 
tion.  In  our  judgment,  pretrial  release  provisions  which 
would  authorize  judges  to  imprison  untried  persons  based  on  a 
prediction  of  their  dangerousness  violates  the  Fifth  and  Eighth 
Amendments. 

Although  we  do  not  believe  that  pretrial  detention  for  purposes 
other  than  to  assure  a  defendant's  appearance  at  trial  is 
constitutional,  this  memorandum,  in  response  to  the  request  of 
members  of  Congress,  will  analyze  the  pretrial  procedures  of 
S.  2572  and  make  recommendations  for  changes.   We  steadfastly 
maintain,  however,  that  preventive  detention  is  unconstitutional 
and  that  improvement  of  the  due  process  aspect  of  S.  2572 
cannot  repair  its  constitutional  defects.   Furthermore,  as  set 
out  in  our  testimony  on  S.  2572  before  the  Subcommittee  on 
Courts,  Civil  Libr'-ties  and  the  Administration  of  Justice, 
there  is  little  evidence  that  preventive  detention  will  be 
effective  in  curbing  crime,  and  substantial  evidence  that  it 
could  have  the  opposite  result.   Available  evidence  indicates 
that  speedy  trials  and  improved  pretrial  services  would  substan- 
tially reduce  crimes  committed  by  defendants  released  on  bail. 
A  recent  study  by  the  General  Accounting  Office  shows  that  the 
pilot  pretrial  services  programs  now  in  effect  in  various 
federal  judicial  districts  has  substantially  reduced  pretrial 
crime.  The  pretrial  rearrest  rate  is  now  under  4%  where  pretrial 
services  have  been  established.   Congress  is  about  to  extend 
this  program  nationwide. 

I.   Section  3142  -  Eligibil ity  and  Triggering  Mechanisms 

In  defining  the  eligibility  and  triggering  mechanisms  for  a 
detention  hearing,  §  3142(f)  sweeps  too  broadly.   Section  3142 
(f)(1)  requires  an  automatic  detention  hearing  if  the  case 
involves  a  crime  of  violence,  an  offense  whose  maximum  sentence 
is  life  imprisonment  or  death,  or  an  offense  for  which  a  maximum 
term  of  imprisonment  of  ten  years  or  more  is  prescribed  in  the 
Controlled  Substances  Act,  the  Controlled  Substances  Import 
and  Export  Act  or  the  Act  of  September  15,  1982.   Additionally, 
upon  the  goverment  or  the  judge's  motion,  a  hearing  will  be 
held  under  §  3142(f)(2)  where  there  is  a  serious  risk  that  the 
accused  will  flee,  obstruct  or  attempt  to  obstruct  justice, 
threaten,  injure  or  intimidate  a  prospective  witness  or  juror 
or  where  an  individual  charged  with  a  felony  has  been  convicted 
of  two  or  more  crimes  of  violence,  offenses  whose  maximum 
sentence  is  life  imprisonment  or  death  or  drug  offenses  described 
in  5  3142(f)(1)(C)  whose  maximum  term  of  imprisonment  is  at 
least  ten  years. 

The  elasticity  of  the  eligibility  standards  and  triggering 
mechanisms  would  allow  for  a  detention  hearing  in  almost  every 
case  that  comes  before  the  court.   Although  §  3149(c)(4)(A) 
and  (B)  define  a  "crime  of  violence,"  the  definition  is  vague 
and  overbroad. 
According  to  §  3149(c)(4),  a  crime  of  violence  is 
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(A)  "an  offense  that  has  as  an  element  of  the  offense  the 
use,  attempted  use,  or  threatened  use  of  physical  force 
against  the  person  or  property  of  another;  or  (B)  any 
other  offense  that  is  a  felony  and  that,  by  its  nature, 
involves  a  substantial  risk  that  physical  force  against 
the  person  or  property  of  another  may  be  used  in  the  course 
of  committing  the  offense." 

Although  §  3149(c)(4)(A)  could  be  applied  consistently  by 
judges  in  different  jurisdictions,  §  3149(c)(4)(B)  could  lead 
to  disparity  of  treatment  of  the  accused  due  to  differing 
judicial  interpretations  of  what  constitutes  a  felony  involving 
a  "substantial  risk"  of  physical  force.   Moreover,  the  definition 
could  be  broadly  read  to  include  First  Amendment  activity, 
such  as  demonstrations. 

Section  314  2(f)(2)(C)  also  provides  for  a  pretrial  detention 
hearing  upon  a  government  or  the  judge's  motion  for  any  defendant 
charged  with  any  felony  who  has  twice  been  convicted  of  offenses 
covered  by  §   3142(f)(1).   But,   §  3142  (f)(2)(C)  neither 
gives  a  time  limit  within  which  the  convictions  must  have 
occurred  nor  limits  eligibility  to  serious  or  violent  felonies. 
Thus,  this  section  may  encourage  the  overly-zealous  prosecutor 
to  charge  a  defendant  with  a  felony  even  though  the  evidence 
supports  only  a  misdemeanor  charge.   Furthermore,  a  defendant 
who  is  charged  with  a  non-violent,  less-serious  felony  which 
normally  would  not  trigger  eligibility  for  a  hearing  may  be 
detained  because  of  convictions  which  took  place  many  years 
earlier.   In  this  situation,  pretrial  detention  would  penalize 
the  defendant  for  past  offenses  for  which  he  or  she  has  already 
been  punished. 

Although  a  hearing  under  §  3142(f)(2)  will  take  place  only 
upon  a  government  or  judge's  motion,  §  3142(f) ( P )  does  not  set 
forth  a  standard  which  the  gover  nmcnr  '  ■-  motion  must  meet  before 
a  hearing  will  be  granted  and  does  n^t  recommend  factors  which 
a  judge  should  take  into  account  in  determining  whether  a  case 
involves  a  serious  risk  that  the  defendant  will  flee  or  obstruct 
justice.   The  lack  of  any  standard  could  lead  to  serious  prosecutorial 
abuse:  a  mere  assertion  that  a  serious  risk  of  flight  or  obstruction 
of  justice  exists  may  be  sufficient  to  trigger  a  detention 
hearing . 

The  combination  of  §  3149(c)(4)(B),  which  gives  a  vague  definition 
of  "a  crime  of  violence,"  and  §  3142(f)(2),  which  allows  the 
judge  to  move  for  a  detention  hearing,  grants  the  judge  enormous 
discretion  to  order  a  hearing.   This  discretion  opens  the 
judge  to  political  pressures  and  creates  a  strong  incentive  to 
hold  more  hearings    and  detain  more  individuals  than  necessary.]^/ 

ACLU  Recommendation 

A.   El igibil ity 

Section  3142(f)(1)  should  be  amended  to  make  eligible  for 
detention  hearings  only  those  defendants  who  have  been  previously 
convicted  of  serious,  violent  crimes  such  as  rape,  murder, 
kidnapping,  and  arson  within  a  specific  amount  of  time  prior 
to  arrest  for  the  present  charge  and  who  now  stand  charged 
with  one  of  those  offenses.   Section  3142(f)(1)(A)  should  be 
replaced  by  a  specific  enumeration  of  the  offenses  which  make 
a  defendant  eligible  for  a  hearing.   Because  5  3142(f)(1)(A) 
will  enumerate  the  offenses  covered,  §  3142(f)(1)(B)  and  (C) 
should  be  deleted. 

Section  3142(f)(2)(A)  and  (B)  should  list  factors  which  a 

judge  should  take  into  account  in  determining  whether  a  case 

involves  a  serious  risk  that  the  defendant  will  flee  or  obstruct 
justice,  etc. 
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B.   Tr  iggerinq 

The  following  triggering  mechanisms  should  be  applied  equally 

to  all  defendants  who  are  eligible  for  a  hearing. 

A  detention  hearing  should  be  held  only  upon  a  government 

motion.   Thus,  §  3142(f)(1)  should  not  provide  for  an  automatic 

heating  but  rather  should  require  that  the  government  certify 

that  the  defendant  previously  has  been  convicted  of  and  is 

presently  charged  with  one  of  the  enumerated  offenses.   Furthermore 

the  statute  should  require  that  the  government's  motion  prove 

the  existence  of  a  substantial  probability  that  the  defendant 

committed  the  offense  charged,  similar  to  the  requirement  in 

the  D.C.  statute. 

The  words  "or  upon  the  ]udge's  own  motion"  in  S  3142(fl(2> 
should  be  deleted.  ->isz(iM^; 

II.  Procedural  Rights 

S.  2572  does  not  provide  adequate  procedures  to  protect  the 
rights  of  the  individual  at  the  detention  hearing.   First,  the 
rules  of  admissibility  of  evidence  in  criminal  trials  do  not 
apply  at  the  hearing.   The  government  may  offer  hearsay  and 
proffered  information.   Second,  the  bill  may  deny  the  defendant's 
Sixth  Amendment  confrontation  and  compulsory  process  rights 
because  it  grants  defendants  only  the  limited  rights  "to  cross- 
examine  witnesses  who  appear  at  the  hearing. "   (emphasis  added.) 
Third,  the  bill  does  not  guarantee  a  right  to  compel  the  presence 
of  a  government  witness  whose  testimony  is  proffered  to  the 
court.   The  government  thus  will  be  able  to  defeat  a  defendant's 
rights  to  confrontation,  cross-examination  and  compulsory 
process  merely  by  introducing  hearsay  and  proffered  testimony. 
Finally,  the  bill  does  not  protect  the  accused's  testimony 
from  use  against  him  or  her  in  subsequent  proceedings. 2/ 

ACLU  Recommendation 

A.  Confrontation,  Compulsory  Process  and  Cross-Examination 
In  addition  to  those  procedural  rights  guaranteed  by  §  3142 
(f) ,  the  defendant  must  be  permitted  to  compel  the  presence  of 
and  to  confront  and  cross-examine  all  witnesses  against  him  or 
her.   Section  3142(f)  should  be  altered  by  deleting  "to  cross- 
examine  witnesses  who  appear  at  the  hearing"  and  adding  "to 
compel  the  presence  of  and  confront  and  cross-examine  all 
witnesses  against  him  or  her." 

B.  Notice 

Section  3142(f)  should  also  include  a  provision  which  requires 
that  defendants  be  given  written  notice  of  the  charges,  of  the 
defendant's  "past  conduct"  which  the  government  plans  to  use 
to  prove  dangerousness,  and  of  any  other  "evidence"  the  government 
intends  to  use. 3/ 

C.  Federal  Rules  of  Evidence 

Section  3142(f)  should  be  altered  to  require  the  application 

of  the  Federal  Rules  of  Evidence  as  they  apply  to  other  preliminary 

hearings  in  accord  with  the  ABA  Standards. 

D.  Use  of  Defendant's  Testimony 

Section  3142(f)  should  add  a  guarantee  that  a  defendant's 
testimony  will  not  be  used  against  him  even  for  impeachment 
purposes  in  a  subsequent  proceeding  other  than  for  prosecution 
of  the  defendant  for  perjury  in  accordance  with  the  ABA  Standards. 4 

III.  Standard  of  Proof 

Section  3142(e)  requires  that  the  judicial  officer  find  only 
"that  no  condition  or  combination  of  conditions  will  reasonably 
assure  the  appearance  of  the  person  as  required  and  the  safety 
of  any  other  person  and  the  community"  before  ordering  pretrial 
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detention.   Section  3142(f)  provides  that  "clear  and  convincing 
evidence"  support  the  facts  which  a  judicial  officer  uses  to 
support  a  finding  pursuant  to  §  3142(e)  that  no  condition  or 
combination  of  conditions  will  reasonably  asure  the  safety  of 
any  other  person  and  the  community. 

This  section  makes  no  requirement  that  the  judicial  officer 

find  that  a  substantial  probability  exists  that  the  accused 

committed  the  offense  for  which  he  has  been  charged.   A  determiniat ion 

at  the  preliminary  hearing  that  probable  cause  exists  that  the 

accused  committed  the  crime  for  which  he  or  she  is  charged 

will  suffice. 

Although  the  ACLU  supports  the  clear  and  convincing  evidence 
requirement,  it  opposes  the  probable  cause  standard.   An  accused 
who  faces  pretrial  detention  for  lengthy  time  period  possesses 
a  substantial  liberty  interest  which  cannot  be  overcome  by  a 
mere  showing  that  there  is  probable  cause  that  he  or  she  committed 
the  offense  charged.   The  "probable  cause"  standard  would 
further  undermine  the  presumption  of  innocence  afforded  defendants 
in  our  criminal  justice  system.   The  Constitution  requires,  at 
the  very  least,  a  showing  of  substantial  probabil ity . 5/ 

ACLU  Recommendation 

Section  3142(e)  should  be  altered  to  require  that  before  a 
detention  order  is  granted,  the  government  has  the  burden  of 
proving  that  a)  there  is  a  substantial  probability  that  the 
accused  committed  the  offense  charged;  b)  there  is  clear  and 
convincing  evidence  that  the  defendant  falls  into  the  eligibility 
category;  and  c)  there  is  clear  and  convincing  evidence  that 
there  is  no  financial  or  non-financial  condition  or  combination 
of  conditions  of  release  which  will  reasonably  assure  the 
safety  of  any  other  persons  or  the  community . 7 / 
IV.   Burden  of  Proof 

Section  3]42(e)  creates  a  rebuttable  presumption  that  no  condition 
or  combination  of  conditions  will  reasonably  assure  the  safety 
of  the  community  if  1)  the  accused  has  been  convicted  of  an 
offense  covered  by  subsection  (f)  (1)  which  2)  was  committed 
while  the  accused  was  on  release  pending  trial  for  a  federal, 
state  or  local  offense  and  3)  five  years  have  not  elapsed 
since  the  date  of  conviction  or  the  accused's  release  from 
imprisonment,  whichever  is  later. 

The  ACLU  opposes  the  presumption  of  dangerousness.   Such  a 

presumption  effectively  punishes  the  accused  for  a  crime  for 

which  he  or  she  has  already  been  punished.   Moreover,  §  3142(e)  (2) 

requires  only  that  the  accused  be  convicted  of  a  crime  described 

in  (f)(1)  while  awaiting  trial  for  "a  federal,  state,  or  local 

offense."   Therefore,  an  accused  who  has  been  convicted  of  a 

"crime  of  violence"  [§  3142(f)(1)(A)]  while  awaiting  trial  for 

a  local  traffic  offense  will  be  presumed  dangerous.   As  we 

have  noted  above,  definition  of  "crime  of  violence"  in  §  3149(c)  (4)  (B) 

is  too  broad  and  may  lead  to  indiscriminate  detention  of  accused 

persons.   The  presumption  exacerbates  the  vagueness  problem  of 

the  definition  of  a  "crime  of  violence." 

Section  3142(e)  also  creates  a  rebuttable  presumption  that  no 
condition  or  combination  of  conditons  of  release  will  assure 
the  appearance  of  the  defendant  and  the  safety  of  the  community 
if  the  judicial  officer  finds  that  there  is  probable  cause  to 
believe  that  the  person  committed  a  drug  offense  punishable  by 
ten  years  or  more  of  imprisonment. 7/  The  ACLU  strongly  opposes 
this  provision.   Creating  a  presumption  of  dangerousness  based 
on  the  offense  charged  before  an  accused  has  been  tried  destroys 
the  underlying  concept  of  our  criminal  justice  system  --  the 
presumption  of  innocence.   Moreover,  the  presumption  violates 
constitutional  principles  of  due  process  and  equal  protection 
by  singling  out  a  specific  group  of  the  accused  for  special 
treatment  without  taking  into  account  the  individual  characteristics 
of  the  members  of  the  class.   The  acclaimed  purpose  of  the 
pretrial  detention  hearing  is  to  make  a  prediction  of  dangerousness. 
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based  on  the  individual ' s  record.   A  presumption  would  destroy 
that  purpose  by  placing  an  almost  insurmountable  burden  on  the 
defendant  to  prove  that  he  or  she  will  appear  for  trial  and 
will  not  pose  a  danger  to  the  community. 

ACm  Recommendation 

Section  3142(e)  should  place  the  burden  on  the  government  to 
prove  that  no  condition  or  combination  of  conditions  exist 
which  would  reasonably  assure  the  safety  of  any  other  person 
or  of  the  community. 

V.  Detention  Order 

Section  3142(i) (1)  requires  that  a  detention  order  include 
"written  findings  of  fact  and  a  written  statement  of  the  reasons 
for  detention . " 

ACLU  Recommendation 

Section  3142(i)(l)  should  be  amended  to  require  that  within  24 

hours  of  the  issuance  of  a  detention  order,  the  judge  shall 

file  written  findings  of  facts  and  conclusions  of  law  justifyng 

the  order.   The  judge  must  show  specifically  that  financial  and 

non-financial  conditions  of  release  have  been  considered  and 

that  the  government  proved  by  clear  and  convincing  evidence 

that  all  less-restrictive  alternatives  were  inadequate  to  assure 

the  defendant's  appearance  in  court  and  the  safety  of  the  community. 

VI .  Time  Limitation 

Section  3142  does  not  establish  a  maximum  time  limit  for  pretrial 
detention  of  a  defendant  pursuant  to  a  detention  order.   The 
Speedy  Trial  Act  currently  requires  that  persons  detained  must 
be  tried  or  released  pending  trial  within  ninety  days 
after  detention.  18  U.S.C.  3164. 

ACLU  Recommendation 

The  Speedy  Trial  Act  should  be  amended  to  reduce  th  time  between 
detention  ndtrial  to  45  days  for  tose  persons  detained  unde  § 
3142.   Any  defendant  who  is  held  45  days  without  being  tried 
should  be  released  pending  trial  8/ 

VII.  Conditions  of  Release 

A.  Compulsory  Psychiatric  Treatment 

Section  3142(c) (2) (J)  allows  the  judge  to  require  the  defendant 
to  undergo  psychiatric  treatment.   This  section,  however,  does 
not  provide  guidance  as  to  how  a  judge  should  determine  which 
defendants  suffer  from  violence-producing  psychiatric  disorders 
which,  when  treated,  will  reduce  defendant's  dangerousness . 
The  inquiries  which  would  be  necessary  to  make  such  detemination 
are  time-consuming,  "ultimately  speculative,  and  not  germane  to 
the  typical  accused."  9/ 

Moreover,  even  assuming  the  success  of  such  inquiries,  the  bill 
is  inadequate:   it  failes  to  create  the  necessary  social  services 
to  supervise  such  treatment. 

ACLU  Recommendation 

§  3142(c) (2) (J)  should  be  deleted. 

B.  Money  Bail 

Section  3142(c)  (2)  (L)  allows  the  judicial  officer  to  impose 
money  bail  in  order  "to  assure  the  appearance  of  the  person  a 
required."   Section  3142  also  provides  that  "(t)he  judicial 
officer  may  not  impose  a  financial  condition  that  results  in 
the  pretrial  detention  of  the  person."   Therefore,  the  judicial 
officer  may  not  impose  excessive  bail  as  a  means  of  detaining 
the  individual  and  thereby  assuring  the  safety  of  the  community. 
Although  §  3142  does  not  explicitly  state  that  the  judge  will 
tailor  the  amount  of  money  bond  to  the  defendant's  ability  to 
pay,  such  tailoring  will  be  necessary  in  order  to  prevent  the 
imposition  of  money  bail  from  resulting  in  the  defendant's 
detention . 
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The  ACLU  supports  this  section  because  it  eliminates  the  curent 
practice  of  setting  excessive  money  bail  for  the  purpose  of 
protecting  society  from  individuals  whom  the  judge  believes  to 
be  dangerous.   Moreover,  it  requires  a  judicial  officer  to 
conduct  a  detention  hearing  and  to  make  a  finding  of  dangerousness 
before  pretrial  detention  results. 

C.   Least  Restrictive  Alternatives 

Although  §  3142(c)(2)  requires  that  the  least  restr ictivecondi t ions 

be  imposed,  it  does  not  define  which  condition  or  combinatons 

be  imposed,  it  does  not  define  which  condition  or  combination 

of  conditions  is  the  least  restrictive.   Thus,  judges  are  ganted 

excessive  discretion  which  may  lead  to  unfair  disparity  of 

treatment  of  the  accused. 

ACLU  Recommendation 

Section  3142(c)(2)  should  define  "least  restrictive"  and  specify 

the  priority  of  the  conditions  of  release.  10/ 

VIII.   Revocation  of  Release  Order 

Section  3148(b)  authorizes  a  judicial  officer  to  revoke  a  order, 
upon  the  government's  motion  if,  after  a  hearing,  the  judical 
officer  finds  1)  that  there  is  clear  and  convincing  evidence 
that  the  person  has  violated  a  condition  of  release  and  2) 
there  is  no  condition  or  combination  of  conditions  of  release 
that  will  assure  that  the  person  will  not  flee  or  pose  a  danger 
to  the  community  or  the  person  is  unlikely  to  abide  by  any 
condition  or  combination  of  conditions  of  release. 

Although  §  3148(b)  requires  that  the  judge  make  findings  after 
a  hearing,  it  does  not  specify  whether  the  procedural  protections 
guaranteed  by  §  3142(f)  apply  to   revocation  hearing.  In  addition, 
§  3148(b)  does  not  require  the  clear  and  convincing  evidence 
standard.   The  lack  of  procedural  protections  including  the 
clear  and  convincing  evidence  standard  combined  with  the  requirement 
that  the  judicial  officer  merely  find  that  probable  cause  exists 
that  an  accused  committed  a  crime  while  on  release  grants  excessive 
discretion  to  the  judicial  officer.   Under  §  3148,  a  judicial 
officer  could  revoke  an  accused's  release  order  in  a  hearing 
with  no  procedural  protections  by  finding  that  probable  cause 
exists  that  the  defendant  committed  a  minor  offense  and  that 
the  defendant  is  unlikely  to  abide  by  any  conditions  of  release. 
Because  the  clear  and  convincing  evidence  standard  is  not  required, 
the  finding  that  a  defendant  is  unlikely  to  abide  by  a  condition 
of  release  could  be  reached  upon  a  mere  assertion  by  the  government. 
Section  3148(b)  also  creates  a  rebuttable  presumption  that  no 
condition  or  combination  of  conditions  will  assure  the  safety 
of  the  community  if  there  is  probable  cause  to  believe  that  the 
person  committed  a  federal,  state,  or  local  felony  while  on 
release.   This  presumption,  unlike  that  in  §  3142(e),  is  based 
on  present  conduct  rather  than  past  convictions.   However, 
because  the  defendant  in  a  revocation  hearing  possesses  a  liberty 
interest  which  is  equal  to  the  interest  at  stake  in  the  original 
detention  hearing,  the  substantial  probability  standard  should 
be  required  for  the  revocation  hearing  as  well  as  for  the  original 
detention  hearing.   Furthermore,  even  a  substantial  probability 
that  the  person  committed  a  felony  while  on  release  is  insufficient 
to  create  a  presumption  of  dangerousess . 

ACLU  Recommendation 

Section  3148(b)  should  state  that  the  same  procedural  protections 
apply  at  the  revocation  hearing  as  those  required  at  a  pretrial 
detention  hearing  under  §  3142(f).   Section  3148(b)  should 
require  the  clear  and  convincing  evidence  standard  and  a  showing 
of  substantial  probability  that  the  accused  committed  the  offense 
charged.   Section  3148(b)  should  also  enumerate  specific,  serious, 
violent  felonies  such  as  rape,  murder,  kidnapping  and  arson 
which,  if  a  judicial  officer  finds  that  there  is  a  substantial 
probability  that  the  accused  committed  while  on  release,  would 
trigger  the  presumption  of  dangerousness. 
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Conclusion 

The  ACLU  believes  that  preventive  detention  is  an  unconstitutional 
restraint  on  a  defendant's  liberty  and,  will  because  of  the 
impossibility  of  predicting  future  dangerousness ,  will  lead  to 
the  detention  of  vast  numbers  of  individuals  who  would  never 
commit  a  crime  while  on  release.   If  Congress  is  determined  to 
require  preventive  detention,  then  a  defendant  must  be  granted 
a  hearing  which  affords  adequate  due  process  rights.   S.  2572 
does  not  protect  adequately  the  accused's  liberty  interest.   It 
grants  excessive  discretion  to  the  judicial  officer  and  will 
lead  to  the  unnecessary  imprisonment  of  many  individuals.   We 
have  set  forth  the  absolute  minimum  requirements  which  would 
protect  defendant's  procedural  rights,  the  standard  and  burden 
of  proof,  a  time  limitation  for  detention,  the  opportunity 
for  appellate  review  penalties  for  failure  to  appear,  and 
procedures  necessary  to  revoke  a  release  order.   An  unclear, 
unspecific  statute  which  grants  discretion  to  the  judge  will 
exacerbate  the  evils  of  preventive  detetnion  and  result  in 
disparity  of  treatment  of  the  accused  and  excessive  imprisonment 
because  judges  will  be  vulnerable  to  political  presssures  to 
imprison  ever  increasing  numbers  of  i3ef.endants  before  trial. 


382 


FOOTNOTES 

1/   23  D.C.  Code  §  1322,  in  contrast,  requires  a  detention 
hearing  only  if  the  prosecutor  moves  for  a  hearing.   Thus,  if 
the  prosecutor  does  not  move  for  detention,  the  judge  "cannot 
be  faulted  for  releasing  a  person  without  first  having  determined 
his  eligibility  for  preventive  detention."   Duke,  S.  Bail  Reform 
for  the  Eighties:   a  Reply  to  Senator  Kennedy,  49  Fordham  L. 
Rev.  40,  69  (1980)  . 

2/   23  D.C.  Code  §  1322  Forbids  the  use  of  an  accused's  testimony 
in  subsequent  proceedings  except  for  impeachment  purposes.   The 
ABA  standard  10-5 . 9  (e)  ( iv)  recommends  that  the  testimony  of  the 
defendant  should  never  be  used  in  subsequent  proceedings  except 
in  prosecutions  for  perjury.   American  Bar  Association  Standards 
for  Criminal  Justice,  Ch .  10,  Pretrial  Release. 

3/   See  Morrissey  v.  Brewer,  408  U.S.  471  (1972). 
The  ACLU  believes  that  in  U.S.  v.  Edwards  (May  8,  1981),  the 
District  of  Columbia  Court  of  Appeals  erred  in  relying  on  Gerstein 
V.  Pugh,  420  U.S.  103  (1975),  instead  of  Morrissey. 

In  Morrissey  v.  Brewer,  408  U.S.  471  (1972),  the  Court  set 
forth  the  minimum  procedrual  protections  required  by  the  Constitution 
for  a  parole  revocation  hearing. 

Like  the  decision  to  revoke  parole,  a  decision  to  detain 
an  individual  in  order  to  assure  the  safety  of  the  community 
requires  a  determination  of  two  issues.   The  first  issue,  like 
the  probable  cause  determination  in  the  preliminary  hearing,  is 
factual.   The  parole  board  decides  whether  the  parolee  violated 
conditions  of  parole;  the  judicial  officer  in  a  detention  hearing 
decides  whether  there  is  a  "substantial  probability"  that  the 
accused  committed  the  offense  charged.   The  second  issue  in 
parole  revocation  and  detention  hearings  involves  involves  a 
more  complex  determination,  one  which  is  absent  from  the  Gerstein 
preliminary  hearing.   In  Morrissey,  the  Supreme  Court  stated: 

The  second  question  involves  the  application  of  expertise 
by  the  parole  authority  in  making  a  prediction  as  to  the 
abilty  of  the  individual  to  live  in  society  without  committing 
antisocial  acts. 

Id.  at  480.  (emphasis  added).   Because  the  nature  of  the  preventive 

detention  determination  more  closely  resembles  the  parole  revocation 

than  the  preliminary  hearing,  Morrissey,  and  not  Gerstein, 

should  guide  the  court's  decision.   However,  the  liberty  interest 

of  an  individual  who  is  detained  before  trial  is  higher  than 

that  of  a  convicted  criminal  on  parole.   The  potential  pretrial 

detainee  should  be  granted  even  greater  procedural  protection 

if  his  due  process  rights  are  not  to  be  violated.   In  Morrissey, 

the  Court  expressly  recognized  that  a  paroled  convict  does  not 

have  the  same  liberty  interests  as  other  persons  who  have  not 

been  convicted  o£  crimes:  "[ r] evocation  deprives  an  individual 

not  of  the  absolute  liberty  to  which  every  citizen  is  entitled, 

but  only  of  the  conditional  liberty  properly  dependent  on  observance 

of  special  parole  restrictions."   S.  2572  does  not  even  grant 

the  minimum  requirements  set  forth  in  Morrissey. 

4/   See  23  D.C.  Code  §  1322,  and  ABA  Standard  10-5 . 9  (e)  (iv)  , 
note  3  supra. 

5/   United  States  v.  Edwards,  D.C.  Ct.  App.  (May  8,  1981). 

6/      Because  the  ACLU  believes  that  preventive  detention  is 
punishment,  we  believe  that  the  prosecutor  should  prove  dangerousness 
beyond  a  reasonable  doubt.   The  recommended  "clear  and  convincing" 
standard  assumes,  arguendo,  the  constitutionality  of  detaining 
individuals  for  the  purpose  of  protecting  the  community. 

7/  The  Amendment  is  limited  to  drug  offenses  prescribed  in  the 
Controlled  Import  and  Export  Act  (21  U.S.C.  951  et.  seg . )  and 
Section  1  of  the  Act  of  September  15,  1980  (21  U.S.C.  955a). 
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8/   23  D.C.  Code  5  1322  requires  that   a  defendant  who  is  detained 
before  trial  be  released  if  he  or  she  has  not  been  tried  within 
60  days. 


9/  See  Duke,  S.  supra ,  note  2  at  57. 
10/  See  Duke,  S.  supra,  note  2  at  69. 
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INTEREST  OF  AMICI  CURIAE 
The  American  Civil  Liberties  Union 
is  a  nationwide,  nonpartisan  organization 
of  over  250,000  members,  and  the  ACLU  of 
Illinois  is  one  of  its  state  affiliates, 
dedicated  to  preserving  and  protecting 
the  liberties  safeguarded  by  the  Consti- 
tution and  its  Bill  of  Rights.   The  pro- 
hibitions against  unreasonable  searches 
and  seizures  embodied  in  the  Fourth  Amend- 
ment are  critically  important  among  those 
safeguards.   They  belong,  as  Justice 
Jackson  forcefully  observed  after  his  re- 
turn to  the  Court  in  1948,  "in  the  cata- 
log of  indispensible  freedoms."   Brinegar 
V.  United  States,  338  U.S.  160,  180  (1948) 
(dissenting  opinion) . 

The  American  Civil  Liberties  Union 
has  participated  in  many  of  the  leading 
decisions  by  which  this  Court  has  given 


1.    A  letter  consenting  to  the  filing  of  this 
brief  has  been  lodged  with  the  Clerk. 
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shape  and  life  to  the  Fourth  Amendment's 
guarantee.   Indeed,  the  ACLU  filed  the  only 
brief  ,be£ore  the  Court  in  Mapp  v.  Ohio 
urging  application  of  the  exclusionary 
rule  to  the  states,  and  was  invited  by  the 
Court  to  raise  the  point  at  oral  argument. 
367  U.S.  643,  646  n. 3  (1961).   We  appear 
here  amici  curiae  because,  in  light  of  the 
order  requesting  reargument,  this  case  now 
appears  to  present  the  most  serious  risk 
faced  by  Americans  in  recent  years  to  the 
preservation  of  the  Fourth  i\mendment  as  a 
real  barrier  to  unconstitutional  searches 
and  seizures. 

In  the  view  of  amici ,  any  question 
concerning  good  faith  defense  is  not 
properly  before  the  Court,  not  only  for 
the  reasons  set  forth  by  Justice  Stevens 
dissenting  to  the  order  for  reargument, 
but  also  for  the  reason,  advanced  by 
respondents,  that  Illinois      adopted 
the  exclusionary  rule  as  a  matter  of 
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state  law  in  19  23  and  stoutly  adhered  to 
it  again  after  Wolf  v.  Colorado,  338  U.S. 
25  (1948).   See  Elkins  v.  United  States, 
364  U.S.  206,  226  (1960) (citing  Illinois 
cases) .   Should  the  Court  reach  the  ques- 
tion, however,  we  hope  that  the  analysis 
presented  here  —  demonstrating  that  in 
probable  cause  cases  the  good  faith  excep- 
tion would  be  either  redundant  to  the 
probable  cause  standard,  or  an  impermis- 
sible substantive  dilution  of  heretofore 
unchallenged  standards  of  probable  cause  - 
will  be  of  assistance  to  the  Court,  and 
to  the  Fourth  Amendment  which  protects 
us  all. 
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SUI'U^ARY  OF  ARGUMENT 
A  magistrate  may  issue  a  warrant 
where  the  facts  presented  to  him,  reason- 
ably credited  by  officers,  would  justify 
a  prudent  person  in  believing  that  a  search 
would  probable  be  fruitful.   Since  prob- 
able cause  is  not  defeated  by  reasonable 
errors  of  fact,  e.g .  ,  United  States  v. 
Robinson,  414  uS.  218  (1973)  or  of  law, 
Michigan  v.  DeFillippo,  443  U.S.  31  (1979) , 
an  objective  good  faith  exception  would 
be  wholly  redundant  in  cases  where  the  only 
claimed  violation  was  of  the  subs.tantive 
probable  cause  standard. 

Illinois  appears  to  recognize  the 
congruence  of  probable  cause  and  a  good 
faith  exception,  and  properly  urges  the 
Court  to  decide  this  case  without  reach- 
ing a  good  faith  standard.   If  a  good 
faith  exception  were  broader  than  probable 
cause,  as  suggested  by  the  United  States, 
that  lesser  standard  would  become  the  sub- 
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stantive  measure  of  Fourth  Amendment  pro- 
tection, since  exclusion  is  the  only  means 
available  for  giving  life  to  the  probable 
cause  standard.   Damage  suits  and  injunc- 
tive suits  are  unavailable;  and  Article 
III  would  bar  a  court  upholding  admission 
through  a  good  faith  exception  from  going 
on  to  decide  the  Fourth  Amendment  issue. 
E.g . ,  Bowen  v.  United  States ,  4  2  2  U.S. 
916  (1975);  DeFunis  v.  Odegaard ,  416  U.S. 
312  (1974) . 

This  Court  —  unanimously  in  Weeks  v. 
United  States  and  Qlmsteadv.  United  States,  and 
again  in  iMapp  v.  Ohio  —  has  held  that  the  Fourth 
Amendment  itself,  and  imperatives  of  judi- 
cial integrity,  forbid  introduction  at 
trial  of  evidence  illegally  seized  from  a 
defendant.   The  illegal  search  and  seizure 
is  inescapably  part  of  a  larger  eviden- 
tiary transaction   for  which  it  was  under- 
taken; and  the  Courts  may  not  insulate 
themselves  from  the  entire  illeciality  — 
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the  illegal  acquisition  of  evidence  for 
use  at  trial  —  of  which  they  are  inevit- 
ably a  part. 

Even  when  viewed  under  a  cost-benefit 
analysis,  exclusion  when  good  faith  is 
present  is  essential.   The  costs  incurred 
by  exclusion  are  only  the  costs  the  framers 
decided  to  impose  under  the  Fourth  Amend- 
ment were  it  obeyed.   The  benefits  are  the 
systemic  deterrence  afforded  whenever 
this  Court  announces  a  Fourth  Amendment 
rule^  and  police  departments  thereupon  dis- 
seminate it  to  officers  throughout  the 
field  through  training,  and  continuing 
education.   A  good  faith  exception  would 
nearly  always  be  applicable  in  close  cases, 
cases  resolving  previously  unsettled  is- 
sues, or  cases  reversing  prior  decisions; 
and  it  is  precisely  in  those  cases,  where 
the  opportunity  to  determine  law  is  avail- 
able only  through  application  of  the  exclu- 
sionary rule,  where  systemic  deterrence  has 
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its  greatest  effect. 

A  good  faith  exception  would  signal 
a  departure  from  the  Court's  reliance  on 
categorical  rules  and  bright  lines  and  would 
return  the  Court  instead  to  the  discredited, 
unguided  reasonableness  approach  of  United 
States  V.  Rabinowitz,  339  U.S.  56  (1950). 
By  focussing  attention  not  on  the  legality 
of  searches  but  on  the  reasonableness  of 
belief  in  their  legality,  it  would  have 
prevented  adjudication  of  some  of  this 
Court's  most  important  recent  Fourth  Amend- 
ment precedents,  e.g.,  Torres  v.  Puerto 
Rico,  442  U.S.  465  (1979)  and  Ybarra  v. 
Illinois,  444  U.S.  85  (1980). 

Even  if  the  "costs"  of  enforcing  the 
Fourth  Amendment  are  relevant,  the  stati- 
stical data  relied  on  by  the  United 
States,  largely  erroneous,  interested, 
and  irrelevant,  is  wholly  incapable  of 
justifying  adoption  of  a  good  faith 
exception.   Moreover,  such  an  exception 
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would  place  a  heavy  premium  on  police 
ignorance,  and  would  predictably  lead  to 
a  deterioration  of  police  training  and 
in-service  education  programs  regarding 
Fourth  Amendment  standards . 
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INTRODUCTORY  STATEMENT 
The  Fourth  Amendment  is  an  exclusion- 
ary rule.   It  embodies  a  judgment  that  a 
free  society  is  best  served  by  preventing 
the  police  from  acquiring  certain  relevant 
evidence,  even  at  the  cost  of  unprosecuted 
crime.   Thus,  every  case  in  which  evidence 
is  suopressed  because  it  was  gathered  in 
violation  of  the  Fourth  Amendment  is  one 
in  which  the  founders  had  already  deter- 
mined that  aovernment  should  have  foregone 


a 


ccess    to    that   information    in   the    first 


2 
place.         The    exclusionary    rule    merely   pro- 
vides   specific    performance    of    the   will    of 
the    founders. 

In   a    perfect  world,    all   officials 


2.        See,   e.g. ,    United  States   v.    Rabinowitz,    339 
U.S.    56,    67-68    (1950) (Black,    J.,    dissenting) ("the 
framers   of   the   Fourth  Amendment   must   have   con- 
cluded  that   reasonably   strict   search  and   seizure 
requirements  were  not    too   costly   a  price   to 
pay    ....");    Mincey   v.    Arizona,    437   U.S.    385,    393 
(1978).      See   also  Appendix  A,    infra    (contemporary 
response   to  Dean  Wigmore's    criticism  of   Weeks   v. 
United   States,    232   U.S.    383    (1914)). 
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would    voluntarily    comply   with    tlie    require- 
ments   of    the   Fourth    Amendment.       In   our 
imperfect   world,    however,    courts    must    con- 
front  evidence   which    the    government   should 
not   have   seized,    either   because   probable 
cause   was    not   present,    or   because    the   pro- 
cedural   and/or    operational    requirements 
of    the   Fourth   Amendment   were    not   complied 
with.       In    this    case,    defendant    argues    that 
a  magistrate   misapplied    the    substantive 
probable    cause    test   and   issued    a   search 

warrant   even   though    the   requisite  -degree 

3 
of   probability   was  .not   present. 

The    narrow    issue   on    reargument  is 
whether    the   evidence   may   be   used,    regard- 
less   of   whether   or    not   the   magistrate 


3.        The   issues   raised  by   a  good  faith  exception 
where,    as   here,    only   the   substantive   probable   cause 
requirement   is   at    issue  may  differ   significantly 
from  the   issues   posed   in   cases    involving  the 
procedural   and/or  operational   requirements   of    the 
Fourth  Amendment.      For  a  discussion   of   the   latter, 
see  Mertens    &  Wasserstrom,    The  Good   Faith  Exception 
to   the   Exclusionary   Rule:      Deregulating   the  Police 
and  Derailing   the  Law,    70  Geo. L.J.    365,    A5A-57    (1981) 
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wrongly   decided    the    Fourth    Amendment    is- 
sue,   if    both    the    magistrate    and    the   police 
acted    reasonably    in    believing    that    probable 
cause   was    present.       However,    where,    as    here, 
the   sole   issue   before    the    Court   is    the   sub- 
stantive   reach   of   the   concept   of   probable 
cause    codified    in    the    Fourth   Amendment, 
it    is    meaningless    to    speak    of    an   objective 
good    faith    error    in    applying    substantive 
Fourth    Amendment   standards.      The    concept 
of   probable    cause    as    developed   by    this 
Court    requires    merely    an    objectively 
reasonable    assessment    that    i.t    is    more    prob- 
able   than    not    that   a' search   will    uncover 

4 
evidence    of    crime.         Such   an    objectively 

reasonable    assessment    is    precisely    the 


4.         "Probable   cause   exists    'where    the   facts 
and   circumstances  within   their    [the   of- 
ficers']   knowledge   and   of  which   they   had 
reasonably   trustworthy   information    [are] 
sufficient    in   themselves    to  warrant   a   man 
of   reasonable   caution   in   the   belief    that' 
an   offense   has   been   committed." 

Brinegar   v.    United   States,    388   U.S.    at    175-76 
(quoting   Carroll   v.    United    States,    267    U.S.    132- 
165    (1925)). 

11 
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standard  suggested  by  both  Illinois  and 
the  Solicitor  General  as  defining  the 
scope  of  a  suggested  objective  good  faith 
defense.   Given  the  virtual  identity  be- 
tween probable  cause  as  it  has  been  de- 
fined by  this  Court  and  the  concept  of 
an  objective  good  faith  defense  which  is 
the  centerpiece  of  the  Solicitor  General's 
brief,  a  finding  that  objective  good 
faith  existed  is  the  functional  equivalent 
of  a  finding  that  probable  cause,  in 
fact,  existed.   If,  on  the  other  hand, 
the  Solicitor  General's  concept  of  objec- 
tive reasonableness  requires  a  lower 
threshold  of  probability  than  traditional 
conceptions  of  probable  cause,  he  is  argu- 
ing not  for  a  good  faith  defense,  but  for 
a  substantive  dilution  in  the  definition 
of  the  degree  of  probability  required  by 
the  Fourth  Amendment.-   In  place  of  the 
traditional  test  of  probable  cause  defined 
as  an  objectively  reasonable  assessment 
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that  it  is  more  likely  than  not  that 
evidence  of  crime  will  be  obtained,  the 
Solicitor  General  would  substitute  a  test 
of  objectively  reasonable  belief  that 
an  objectively  reasonable  probability 
existed  —  an  exercise  in  linguistic  reduc- 
tionism  leading  to  the  inevitable  dilution 
of  the  substantive  meaning  of  probable 
cause. 


I.    THE  FOURTH  AMENDMENT'S  PROBABLE 
CAUSE  STANDARD  ALFIEADY  AFFORDS 
LAW  ENFORCEMENT  OFFICERS  THE  SCOPE 
FOR  OBJECTIVELY  REASONABLE 
ERRORS  ^^[HICH  COULD  CONSTITU- 
TIONALLY BE  PROVIDED  BY  A  GOOD 
FAITH  EXCEPTION  TO  THE  EXCLU- 
SIONARY  RULE. 

By  authorizing  search  where  law 

enforcement  officers  reasonably  believe 

and  a  magistrate  reasonably  determines 

that  evidence  of  crime  is  likely  to  be  found 


13 


408 

1 
in  a  particular  place,  the  probable  cause 

standard  already  affords  precisely  the 
scope  for  errors  of  fact  and  law  which 
proponents  of  a  good  faith  exception  claim 
is  necessary.   Petitioner  Illinois  con- 
cedes as  much,  and  quite  correctly  urges 
that  this  case  can  and  should  be  decided 
under  traditional  probable  cause  standards, 
recognizing  that  adoption  of  a  good  faith 

exception  for  cases  like  this  is  unneces- 

5 
sary  because  redundant. .   If  a  good  faith 

exception  were  broader  —  as  broad  as  that 
apparently  sought  by  the  Solicitor  General, 
who  seems  to  urge  that  the  seizure  of  evi- 
dence pursuant  to  a  warrant  renders  such 
evidence  admissible  at  trial  even  if  the 
magistrate  lacked  probable  cause   --  it 
would  effectively  eliminate  the  require- 
ment at  the  historical  heart  of  the  Fourth 
Amendment  --  that  "no  warrants  shall  is- 


5.    See  Petitioner's  Brief  for  Rearguement  (here- 
after "Pet.  Supp.  Br.")  19  ;-  see  also  n.l5  infra. 

6'    See  Supplemental  Brief  for  the  United  States 
(hereafter  "U.S.  Supp.  Br.")  A3-AA. 

14 
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sue,  but  upon  probable  cause". 

A.   The  Fourth  Araendment  Requires 
Only  Probable  Cause,  Not  Cer- 
tainty, And  Is  Not  Defeated 
By  Reasonable  Errors  Of  Fact 
Or  Of  Law. 

A  search  warrant  is  valid  if,  on  the 
basis  of  facts  officers  reasonably  believed 
to  be  true,   a  magistrate  reasonably  deter- 
mined that  a  prudent  person  would  be  just- 
ified in  believing  that  a  search  would 

vield  either  contraband  or  the  fruits, 

g 

instrumentalities,  or  evidence  of  a  crime. 

Certainty  is  not  required;  the  likelihood 
of  engaging  in  a  fruitful  search  must  only 
be  more  probable  than  not,  and  may  be 
based  on  rumors,  hearsay,  a  suspect's 
prior  record,  or  other  evidence  inadmis- 


7.  Franks  v.  Delaware,  A38  U.S.  154  (1978). 

8.  The  critical  judgment,  of  course,  is  the 
magistrate's,  not  the  officer's.   See,  e.g.. 
United  States  v.  United  States  District  Court, 

407  U.S.  297,  316  (1972);  Coolidge  v.  New  Hampshire, 
403  U.S.  443,  449-33  (1971);  Uhitely  v.  Warden,  401 
U.S.  560  (1971).   See  also  infra  at  21-23. 
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9 
sible    at    trial. 

As    this    Court's    cases    demonstrate, 
this    standard   expressly   provides    scope    for 
reasonable   errors    of    fact   and    of    law.      ProjT- 
able    cause    is    not   defeated    if    the    "facts" 
which    the    officers    present    to    the   magi- 
strate   turn    out    to   be    inaccurate     (so    long 
as    the    officers    themselves    reasonably 
credit    those    facts) ,    or    if    the    assessment    that 
a    search   would    produce    evidence    of    crime 
turns    out   to  have   been  misjudged.  Sim- 

ilarly,   probable    cause   does    not   dissipate 
because   a   substantive    criminal    statute    is 


9.  See,    e.g. .    United   States   v.    Ventresca.    380 
U.S.    102,    107-09    (1965);    Draper  v.    United   States, 
358  U.S.    307    (1959);    Aguilar  v.    Texas,    378  U.S. 
108    (1964);    Hill  v.    California,    401   U.S.    797 
(1971);    cf.    Brinegar  v.    United   States,    338   U.S. 
at    172-77. 

10.  See,    e.g. ,    Franks   v.    Delaware,    438   U.S.    at 
165;    United   States   v.    Robinson,    414   U.S.    218 
(1973);    Draper  v.    United  States,    supra;    cf . 
New  York  v.    Adams,    53  N.Y.2d   1,    443   N.E.2d   537, 
439   N.Y.2d  877    (1981);    United   States   v.    Matlock, 
415   U.S.    164    (1974). 
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later  construed  differently  or  held 
unconstitutional.     So  long  as  the 
magistrate  reasonably  determines  that  a 
search  will  be  fruitful.  —  whether  or  not 
the  information  he  bases  his  determination 
on  is  accurate,  and  whether  or  not  a  crime 
has  even  been  committed  —  there  is  no 
Fourth  Amendment  violation  and  evidence 
seized  in  a  search  pursuant  to  the  war- 
rant is  admissible. 


B.  In  Ruling  On  A  Suppression 
Motion  Challenging  Search 
Pursuant  To  A  Warrant  As 
Lacking  Probable  Cause,  The 
Question  Which  Proponents 
Of  An  Objective  Good  Faith 
Exception  To  The  Exclusionary 
Rule  Would  Make  Determinative  — 
Did  The  Magistrate  Reasonably 
Assess  The  Existence  Of 
Probable  Cause  —  Is  Pre- 
cisely The  Same  As  Asking 
Whether  Probable  Cause  Existed. 

Where,  as  here,  the  only  alleged 

Fourth  Amendment  violation  is  the  deter- 


11-   Michigan  v.  DeFillippo.  443  U.S.  31,  37-38 
(1979)^ 
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mination  of  probable  cause,  a  good  faith 
exception  to  the  exclusionary  rule  would 
be   wholly    redundant. 

If    the    facts    presented    to    the    magi- 
strate  would   warrant    a    good    faith,    reason- 
able   belief    that    the    search   comports   v/ith 

the    Fourth    Amendment,    then    the    probaible 

12 
cause    standard   has   been   met.  If,    on 

subsequent   reviev;,    a    court   determines    that 
probable    cause     (defined  by    this    Court   as 
an   objectively    reasonable    assessment    of 
probability)    was    not   present,    it   neces- 
sarily   follows    that    the   assessment   of 
probable    cause   was    objectively   unreasonable 
To    go    further,    and    ask  whether    even    thoug 
probable    cause   was    not   present,    a   magi- 


12.      Like    the   United   States,   we   assume    that    inquiry 
under   the    good    faith   exception  which    this   Court    re- 
quested  supplemental   briefing   to   explore   would   em- 
phasize  objective   reasonableness,    see   U.S.    Supp. 
Br.    58  n.39;    see   also   Scott   v.    United   States,    A36 
U.S.    128,    135-36    (1978),    although   subjective   belief 
is   necessarily   an   element    to   some   extent    as   well. 
E.g. ,    Franks   v.    Delaware,    AA8   U.S.    at    164-65. 
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strate    (or    even    the    presenting    officers) 
could    reasonably   have   believed   it   was    pre- 
sent,   makes    no    sense:       if    they    cculd    reason- 
ably   have   believed    that   probable    cause 
existed,    then    by    the    definition    of    Draper, 
Brinegar    and   Aguilar    —    by    "the    substance 

of   all   known   definitions    of   probable 

11  14 

cause"         —    probable    cause  was    present. 

This    is    especially    so   since,    as    this    Court 
has    repeatedly   made    clear,    the   reviewing 
court   is    not   to   substitute    its    own   judg- 
ment;   the    test    is   whether    the    initial 
judgment   was    reasonable,    and    significant 
-deference    is    due   when    the    initial    deter- 
mination  was    that   of    a  magistrate.      United 
States    V.    Ventresca,    380    U.S.    at    108; 


13.      Brinegar  v.    United   States,    338   U.S.    at    175. 

lA.      This   point   has   been  made,    in   a   different    con- 
text,   by   Judge   Jon  Nevnnan.      See   Newman,    Suing   the 
Lawbreakers:      Proposals    to   Strengthen   the   Section 
1983   Remedy    for  Law  Enforcer's  Misconduct,    87  Yale 
L.J.    4A7,    A60    (1978). 
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AcTuilar  v.  Texas,  378  U.S.  at  110-11; 
United  States  v.  Jones,  362  U.S.  257, 
270-71  (1960). 

To  its  credit,  Illinois  appears  to 

recbgnize  the  identity  between  probable 

15 
cause  and  a  good  faith  exception.     The 


15.   See,  e.g. ,  Pet.  Supp.  Br.  11-13  ("at  least  in 
the  area  of  probable  cause  and  similar  factual 
questions  ...  so  long  as  the  officer's  or  magi- 
strate's error  was  a  reasonable  one,  the  exclu- 
sionary rule  should  not  be  applied");  Pet.  Supp. 
Br.  19  ("As  a  practical  matter,  it  may  not  make 
much  difference,  at  least  in  the  area  of  probable 
cause,  whether  this  Court  adopts  the  modification 
of  the  exclusionary  rule  ...  or  decides  this  case 
on  the  basis  of  the  traditional  Carroll-Brine gar- 
Jones  standard  of  probable  cause);  Pet.  Supp. 
Br.  26  ("[T]he  proposed  modification  of  the  exclu- 
sionary rule  is,  in  essence,  a  return  to  the 
traditional  standard  of  probable  cause")  ;  see 
also  id.  16-19. 

Perhaps  because  the  position  urged  here  by 
amicus  (and  on  which  petitioner's  brief  on  reargu- 
ment  is  premised)  might  be  thought  unresponsive  to 
the  question  this  Court  ordered  the  parties  to 
rebrief,  in  portions  of  its  brief  Illinois  essays 
an  unconvincing  "good  faith  exception"  that  would 
differ  from  probable  cause.   Thus,  petitioner's 
submission  that  "Judge  Lewis'  assessment  of  the 
probabilities  was  a  reasonable  one,  even  assuming 
arguendo  that  it  was  mistaken".  Pet.  Br.  27,  is 
meaningless.   If  the  assessment  was  reasonable,  it 
was  not  "mistaken"  within  the  meaning  of  this 
Court's  practical  approach  to  probable  cause  exem- 
plified by  Brinegar  and  Ventresca. 
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good    faith   exception    proposed    by    the    United 
States   may   differ    from   the   probable    cause 
standard,    since    it    appears    to    focus    solely 
on    the    officers,    rather    than    the   magistrate, 
and   seems    to   insulate   evidence   seized   pur- 
suant   to   a  warrant    from   suppression,    even 
when    the   magistrate    could   not   have    reason- 
ably   determined    that   probable    cause    existed. 
See    U.S.    Supp.    Br.     43.  Exclusive    atten- 


16.      We   are    told   that    exclusion  may   nevertheless 
be   appropriate  where    "the    factors    relied   on   by   the 
magistrate     were   so   lacking   in   the   indicia   of 
probable   cause   as    to   render  official   belief    in   its 
existence   entirely   unreasonable,"   quoting   Brown 
V.    Illinois,    422   U.S.    at    610-611    (Powell,    J.,    con- 
curring) ,    but    the    line   between   after-the-fact 
reasonableness   under  Aguilar,    378  U.S.    at    111,    and 
"entirely   unreasonable"    is    left    quite   uncertain. 
Professor  Kaplan,    on  whom  the   United   States   heavily 
relies,    has   criticized  a   similarly   unclear   standard 
.under  which   an   unreasonable   determination   of   prob- 
able  cause  would  not   bar   admissibility   so    long   as 
it  was   not    "reckless"   or    "deliberate".      Kaplan, 
The   Limits    of   the   Exclusionary   Rule,    26   Stan.L. 
Rev.    1027,    1044-45    (1974). 
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tion  to  the  officers'  judgment  rather  than 
the  magistrate's,  however,  is  squarely 
inconsistent  with  the  core  Fourth  Amendment 
requirement  that  a  magistrate's  objectively 
reasonable  judgment  of  probable  cause  — 
not  merely  his  signature,  not  his  incor- 
rect assessment  of  probable  cause,  and  not 
an  officer's  belief  that  probable  cause 
exists  —  is  the  fundamental  prerequisite 
for  most  lawful  searches.   See,  e.g., 
Nathanson  v.  United  States,  29  0  U.S.  41 
(19  33)  and  Franks  v.  Delaware,  supra  (re- 
jecting proposition  that  magistrate's 
signature  on  warrant  sufficient  to  estab- 
lish valid  search) ;  Ybarra  v.  Illinois, 
444  U.S.  85  (1979)  and  Torres  v.  Puerto 
Rico,  442  U.S.  465  ( 1979 )( undoubted  good 
faith  of  police  searching  under  clear 
statutory  authority  irrelevant  where 
probable  cause  is  lacking) ;  Delaware  v. 
Prouse,  440  U.S.  648  (1979)  and  Dunaway 
V.  New  York,  442  U.S.  200  (1979) (undoubted 
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good    faith    of    officers    acting   pursuant 
to   state    court    determinations    that    the 
particular    searches    at   issue   did    not    re- 
quire  probable   cause    irrelevant   where 
appropriate    substantive   standard    not    met) ; 
Whitely   v.    Warden,    supra    (officer's   belief 
that   valid  warrant    issued    irrelevant   where 

magistrate    could   not   properly   have    found 

17 
probable    cause) . 

As   we    now    show    in    greater    detail, 
the   good    faith   exception   proposed   by    the 
United   States,    if   broader    than    the   prob- 
able   cause    standard,    has    precisely    the 
vice    this    Court    found    in   each    of    these 
cases:       it  would    "denude    the    probable 
cause   requirement   of    all   real  meaning." 
Franks   v.    Delaware,    438    U.S.    at    168. 


17.      The   failure    of    the   United   States    to   discuss 
any   of    these   cases   except   Franks   —   each   of  which 
would  have  been   decided   differently   under   its 
approach   —   is   striking. 
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C.     If    A   Good   Faith    Exception 

Would    Afford    Any    Broader    Scope 
For    Error    Than    Probable    Cause, 
It   Would   Violate    The   Fourth 
Amendment   By    Systematically 
Failing   To    Deter    And    Indeed 
Inducing    Searches    On   V^/arrants 
Absent   Probable    Cause. 

Law    is    what    law   does.       A   rule    of    law, 
especially    a    constitutional    rule,    which 
finds    no   sanction,    and   which    need    not    be 
applied    in    the    courts    even    in    appropriate 
cases,    is    empty   rhetoric.      Davis    v.    Passman, 
442    U.S.     228,    2  42     (1979). -"-^      To    say    that 
the    Constitution    forbids    search    warrants 
to    issue    on    less    than   probable    cause,    but 
permits    the    admission    of    evidence    seized 
when   probable    cause   was    lacking,    is    effec- 
tively   to   protect    "the    right   of    the   people 
to   be    secure"    only   procedurally,    through 
search   Wc- rants,    but   without    the    sub- 


18.      "[U]nless   such   rights   are   to  become  merely 
precatory,    the   class    of    litigants   who   allege    that 
their   own   constitutional    rights   have   been   violated, 
and  who   at    the   same    time   have   no   effective   means 
other   than   the   judiciary    to   enforce   these    rights, 
must   be   able    to   invoke    the    existing   jurisdiction 
of    the   courts    for    [their]    protection    ....    "      Id. 
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stantive  protection  of  probable  cause. 

Nathanson  v.  United  States,  supra;  Aguilar 
V.  Texas,  supra;  Franks  v.  Delaware,  supra. 

One  need  look  only  so  far  as  the  his- 
tory of  the  Fourth  Amendment  in  states 
without  exclusionary  rules  between  Wolf 
and  Mapp  to  demonstrate  the  truth  of  these 
observations.   Commentators,  state  courts, 
and  ultimately  this  Court  found  the  ten- 
sion betv/een  the  "right"  enunciated  in 
Wolf  and  its  utter  meaninglessness  unbear- 
able.  See  generally  Traynor ,  Mapp  v.  Ohio 
at  Large  in  the  Fifty  States,  1962  Duke 
L.J.  319,  323-24  (prior  to  Mapp,  Fourteenth 
Amendment  search  and  seizure  guarantees 
were  not  protected  by  states) ;  Elkins  v. 
United  States,  364  U.S.  206,  224-32  (1960) 
(listing  post-Wolf  state  court  decisions 
on  admissibility  of  unlawfully  seized 
evidence);  People  v.  Cahan^  44  Cal.2d 
434,  445,  282  P. 2d  905,  911  ( 1955) (Traynor , 
J.).   Leading  law  enforcement  authorities 
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throughout  the  nation  reacted  to  Maoo  as 
if  the  Supreme  Court  had  suddenly  created 
the  probable  cause  and  warrant  reauirements , 

rather  than  merely  enforced  rules  appli- 

19 
cable  to  the  states  all  alonci. 


19.   Commissioner  Michael  Murphy  of  New  York  ob- 
served: 

I  can  think  of  no  decisions  in  recent 
times  in  the  field  of  law  enforcement 
which  had  such  a  dramatic  and  traumatic 
effect  as  this  ....  I  was  immediately 
caught  up  in  the  entire  program  of 
reevaluating  our  procedures  which  had 
followed  the  DeFore  rule,  and  modifying, 
amending,  and  creating  hew  policies  and 
new  instructions  for  the  implementation 
of  Mapp  ....   Retraining  sessions  had 
to  be  held  from  the  very  top  administra- 
tors down  to  each  of  the  thousands  of 
foot  patrolmen. 

Kamisar,  Is  the  Exclusionary  Rule  an  "Illogical" 
or  "Unnatural"  Interpretation  of  the  Fourth 
Amendment?",  62  Jud.  66,  72  (1978) (quoting 
Murphy ,  Judicial  Review  of  Police  Methods  in  Law 
Enforcement:   The  Problem  of  Compliance  by  Police 
Departments,  A4  Texas  L.Rev.  939,  941  (1966)). 
Similarly,  when  the  California  Supreme  Court 
adopted  the  exclusionary  rule,  Los  Angeles  Police 
Chief  William  Parker  bitterly  attacked  it  for 
prohibiting  "affirmative  action"  by  the  police 
against  crime  until  and  unless  police  possess 
"sufficient  information  to  constitute  probable 
cause".   Nevertheless,  mistaking  the  newly- 
applicable  exclusionary  rule  for  the  substantive 
guarantee  which  had  theoretically,  but  not  in 
reality,  long  been  law  in  California,  Chief 
Parker  continued: 
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If    evidence    seized    under    warrants 
based    on    less    than   probable    cause   were 
admissible,    that    lesser    standard    would 
quickly  measure    the    substantive    protec- 
tion    afforded   by    the   Rourth   Amendment. 
Contrary    to   the    suggestion    that    exclusion 
of    evidence    seized   pursuant   to   an   erro- 
neous   and,    by    definition,    unreasonable 
judicial    determination    of    probable    cause 
is    "irrational"     (U.S.    Supp .    Br.    37) , 
exclusion    is   essential   because    it   is    the 

only  means    for    giving    life    to   the   prob- 

20 
able    cause    standard.  Damage    suits    are 


[a]s    long   as    the   exclusionary    rule    is 
the   law  of   California,    your   police 
will   respect    it   and   operate    to   the 
best   of    their   ability  within   the 
framework  of   limitations   imposed  by 
that    rule. 

Id.     (quoting  W.    Parker,    Police    117,    131    (emphasis 
added) .      See   also   id.    at    70-72    (similar   experience 
in  Minnesota);    Kamisar,    The   Exclusionary   Rule    in 
Historical  Perspective:      The    Struggle    to  Make    the 
Fourth  Amendment   More   Than    "An   Empty   Blessing", 
62   Judicature    337,    3A9    (1979) (New  York). 

20.      As   pointed   out    supra  at  9 -13  had   the   Fourth 
Amendment    been    complied   with,    of    course,    the    evi- 
dence  would   also   have   been    "excluded".      Although 
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impossible    because    the    warrant-issuing 
magistrate    is    immune    from    suit.    Stump   v. 

Sparkman,     435    U.S.     349,     363    n.l2     (1978), 
and    the    officers    searching   pursuant    to   a 
warrant   normally   have    a   secure   good-fai'tft 
defense.      United    States    v.    Ross,    72    L.Ed. 
2d    572,    593    n.32.       Injunctive    relief    is 
similarly  barred.       See    Brinegar    v.    United 
States,    338    U.S.    at    182    (Jackson,    J,,    dis- 
senting);    Rizzo   V.    Goode,    423    U.S.    362 
(1976).      Nor    could    a    court,    consistent 
i.'ith   Article    III    of    the    Constitution,    rule 
oil    the    legality   of    the   warrant  where    the 


the   United   States    criticizes   application   of    the 
exclusionary    rule    in   cases    such   as   Coolidge   v.    New 
Hampshire,    403  U.S.    443    (1971),    agreeing  with 
Justice  Harlan   that  nothing   in  Coolidge    touched 
on   "core"   Fourth  Amendment   values,    ±d.    at    491, 
that   very   criticism  suggests    the  nee(_    ^o   apply 
the  exclusionary   rule   at    least  where,    as  here, 
such   "core"  values   are   implicated.      With   good 
historical   reason,    see,    e.g.,    Lasson,    History   and 
Development   of    the   Fourth  Amendment    to    the   United 
States   Constitution,    35-36,    47,    100-03    (1937);    T. 
Taylor,    Two   Studies    in   Constitutional   Interpreta- 
tion,   23-46    (1969),    the   Court   has    long   found    the 
probable   cause   standard   the   heart,    the    "minimum 
requirement"   of    the   Fourth  Amendment,    Chambers   v. 
Maroney,    399   U.S.    42,    51    (1970).      See   also   United 
States   V.    Ross,    72   L.Ed. 2d   at    583-84. 
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good    faith    standard   was   made    out,    the    sur- 
prising   suggestion    of    the    United   States 
(Supp.    Br.    61-62)    not    to    the    contrary. 
See,    e.g.,    Bowen   v.    United   States,    422 
U.S.    916    (1975) (criticizing   Ninth   Circuit 
on   Article    III    grounds    for    ruling    on 
illegality   of   a   search   when   decision   on 
retroactivity   of    Almeida-Sanchez    v.    United 
States,    413    U.S.    916    (1975)    made    constitu- 
tional  ruling    unncessary) ;    Defunis    v. 
Odegaard,    416    U.S.    312,    316    (1974) ("fed- 
eral  courts    are  without   power    to   decide 
questions    that   cannot    affect    the    rights 
of    litigants    in    the    case   before    them"); 
Stovall    V.    Denno,    388    U.S.    298,    301 
(1967) (Article    III    precludes    announcing 
rule    of    law  purely    prospectively   without 

application    to   case    in  which    rule    is 

^^    21 
announced) .  Finally,    reliance   on    the 


21.      The   Court   has   declined   to   determine    the   con- 
stitutionality  of   judicial    or   executive    action 
■where   official    immunity   or   a    good    faith   defense 
has    precluded    relief.      See,    e.g.,    Procunier   v. 
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magistrate's    assessment    alone,    without 
possibility    of    judicial    review    (or   with 
review    available    only    in    outrageous    cases, 
see   U.S.    Supp.    Br.    43-44)    could    not    long 
maintain    current   substantive    standards    of 
probable    cause    as    a  bulwark    against   uncon- 
stitutional   searches    and    seizures,    as    this 

Court   has    recently    recognized,    Franks    v. 

22 
Delaware,    supra.  Since    a   principal 


Navarette,    A3A   U.S.    555,    566   n.lA    (1978);    Stump 
V.    Sparkman,    supra. 

Even   assuming   arguendo    that   a  court   admit- 
ting evidence   pursuant    to   a   good   faith  exception 
could   go   further   and   measure   the   magistrate's 
determination   against    the   probable   cause   standard 
as  well,    moreover,    the   fact-bound  nature   of    the 
probable    cause   determination   and   its    inherent 
resistance    to   being   captured  by   formulas    and 
rules  would   virtually   ensure    that    even   a  newly- 
enumerated   probable   cause   assessment   would   have 
no   operative   effect,    since   the   good   faith   stan- 
dard would   continue   to  protect'all    (or   nearly   all) 
sub-probable    cause   warrant    searches. 

22.      The    Franks   Court    observed    that    "[i]t    is    the 
ex  parte  nature   of    the    initial   hearing    . . .    that 
is   the   reason   for   review."      A38   U.S.    at    169.      So 
far   as   we    are   aware,    not   a   single   member   of    this 
Court   since   Weeks   has   voted   to   decide   a   case   on 
the   ground   that    a  magistrate's   erroneous   deter- 
mination  of   probable   cause   was   beyond   review,    al- 
though  it   has   been   generally   held    that    the   magi- 
strate's  determination   is   entitled    to   deference 
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justification    for    affording    judges    and 
magistrates    judicial    immunity    has   been    the 
amenability   of    their    judicial   errors    to 
the    corrective    processes    of    appellate 
review,    Bradley   v.    Fisher,    13   Wall. (80 
U.S.)     335,    354    (1872);    Stump   v.    Sparkman, 
435    U.S.    at    369    (Powell,    J.,    dissenting), 
abolition   of    review  by   way    of    exclusion 
would   be   particularly    ironic.       In    light 
of   our   constitutional   system's    commitment 
to    subjecting    abridgements    of    liberty    to 
adversary    judicial    scrutiny    except    in    the 
most   extraordinary    circumstances,    parti- 
cularly  where    judges    may   have    exceeded 
constitutional    limits.    Rose    v.    Mitchell, 
443    U.S.    545    (1979),    it   would   be    unthink- 
able   to    subject   valuable    Fourth    Amendment 
freedoms    to    the    unreviewable    judgments    of 


see   supra   at    19-20,    and   there   has   of   course   been   a 
modicum   of    disagreement    about    particular   deter- 
minations   of    probable    cause.      Under    the    United 
States'    view,    Nathanson   v.    United   States,    a    unan- 
imous   decision   and    one    of    the    bulwarks    of    the 
Fourth   Amendment,    was    wrongly   decided. 
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magistrates  without  possibility  of  judi- 
cial review,  especially  in  light  of  the 
extremely  minimal  requirements  for  magi- 
strates issuing  warrants,  Shadwick  v. 
City  of  Tampa,  407  U.S.  345  (1972). 

Equally  importantly,  by  directing  the 

attention  of  the  police  to  v;hether  a  magi- 

23 

strate    could    be    found    to    sign   a   warrant, 

rather    than    to   whether    probable    cause    suf- 
ficient   to  warrant   a  magistrate's    signa- 
ture  was    present,    the   proposed   good    faith 
exception   would    reverse    the   present   incen- 
tive   "in   close    cases    ...    to   err   on    the    side 
of    constitutional   behavior."      United   States 
V.    Johnson,    73    L.Ed. 2d    202,    221    (1982); 
see    also   Owen   v.    City   of    Independence ,    4  4  5 
U.S.    622,    652-56     (1980) .      As    in   Johnson, 
the    rule    sought  by   the   United    States   would 
"encourage    police    or    other    courts    to   dis- 
regard   the   plain   purport   of    [the    Court's] 


23.      There    is   substantial   evidence    that   magistrate- 
■shopping    is   not    uncommon.      See      LaFave ,    The   Fourth 
Amendment    in   an    Imperfect   World:      On  Drawing   Bright 
Lines    and   Good   Faith.    43  U.Pitt .L. Rev.    307,    353 
(1982). 

32 


427 

decisions  and  to  adopt  a  let ' s-wai t-until- 
it's-decided  approach".   Id.  (citation 
omitted).   Moreover,  as  this  Court  has 
recently  observed,  a  rule  preventing  chal- 
lenge to  unconstitutional  conduct  except 
in  the  most  egregious  cases  "could  also 
have  the  deleterious  effect  of  freezing 
constitutional  law  in  its  current  state 
of  development  ....  "   Owen  v.  City  of 
Independence,  445  U.S.  at  651  n.33. 

Application  of  any  sub-probable  cause 
standard  a  good  faith  exception  might  incor- 
porate —  e.g. ,  admission  of  evidence 
seized  under  warrants  deficient  under 
b4athanson  or  Aguilar ,  or  so  long  as  reas- 
onable belief  under  Terry  was  present  -- 
v;ould  be  indistinguishable  in  practice 
from  the  continued  full  application  of 
the  exclusionary  rule  together  with  a 
corresponding  relaxation  of  probable 
cause-   Such  a  dilution  of  probable  cause 
standards  would  perhaps  be  justified 
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by  some  on  grounds  of  social  policy, 
although  many,  including  amici,  would 
strongly  oppose  it;  but  it  v/ould  take 
either  amendment  of  the  Constitution 
or  reversal  of  every  one  of  this  Court's 
probable  cause  decisions  from  Carroll 
and  Brinegar  through  United  States  v. 
Ross  to  accomplish  such  a  rewriting  of  a 
fundamental  aspect  of  our  law. 


II.   ILLEGALLY  SEIZED  EVIDENCE  IS 
INADMISSIBLE  AT  TRIAL  EVEN 
WHEN  THE  ILLEGAL  SEIZURE  WAS 
EFFECTED  IN  GOOD  FAITH  BECAUSE 
(A)  THE  FOURTH  AMENDMENT  FOR- 
BIDS IT;  (B)  THE  USE  OF  SUCH  EVI- 
DENCE WOULD  ENCOURAGE  UNLAVJFUL 
ACTIVITY;  AND  (C)  RECOGNITION 
OF  A  DEFENSE  BASED  ON  IGNORANCE 
. OF  THE  LAW  WOULD  DISCOURAGE 
EFFECTIVE  POLICE  TRAINING. 

Amici  have  demonstrated  that  in 
cases  in  which  the  substantive  definition 
of  probable  cause  is  at  issue,  no  dif- 
ference exists  between  probable  cause  and  the 
objective  reasonableness  requires  to  estc.blish 
a  good  faith  defense.   If,  however,  this 
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Court  believes  that  the  objective  reason- 
ableness required  to  establish  a  good 
faith  defense  is  less  stringent  than  the 
objective  reasonableness  required  to 
establish  probable  cause,  it  must  confront 
the  question  of  whether  evidence  obtained 
on  less  than  probable  cause  may  be  used 
in  contravention  of  the  wishes  of  the 
founders . 

A.  The  Use  At  Trial  Of  Evidence 
Obtained  On  Less  Than  Prob- 
able Cause  Violates  The 
Fourth  Amendment. 

It  is  a  measure  of  what  we  may  have 

lost  as  a  free  people  that  the  question 

of  whether  unconstitutionally  seized 

evidence  may  be  utilized  in  a  criminal 

case  has  been  reduced  in  the  minds  of 

many  to  a  strictly  utilitarian  equation: 

as  long  as  the  benefits  of  violating 

the  Constitution  outweigh  the  burdens, 
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the    government    asserts,    tlie    government 
may    rely   on    "socially    efficient"    unconsti' 
tutional   behavior    to   obtain   a   criminal 
conviction.      Such   an   equation   cannot, 
however,    be    the   sole    determinant   of 

whether   or    not    the   government   elects    to 

24 
benefit    from    its   own    lawless    activity. 

Beth    the   Fourth    Amendment   and    the    impera- 
tive   of    judicial    integrity    forbids    the 
courts    --    and    the   government   —    from   be- 
coming   accessories   to   even   a   good    faith 


24.      Neither  Weeks   v.    United   States,    supra,    nor 
its   early  progeny   rested   on   deterrence    to   the 
slightest    degree.      No  mention   of   deterrence    to 
support    the   rule   appears    in   this   Court's   cases 
until   Wolf   V.    Colorado,    supra,    and   even   in  Wolf  ^ 
the    concept    of    deterrence    ironically   appeared    in 
the   Court's    discussion   of  why   the   exclusionary 
rule  was   not   being   applied   to   the   states: 

Granting   that    in  practice   the   exclu- 
sion of   evidence  may  be  an  effective 
..   Tway  of   deterring  unreasonable   searches, 
it   is   not    for   this   Court    to   condemn    . • . 
■  a   State's   reliance   upon   other  methods 
•which,   2:f_  consistently   enforced,   would 
be   equally   effective. 

338  U.S.    at    31    (emphasis   added).      Of   course,    the 
premise    of   Mapp ,    unchallenged    to   this   day,    is    that 
such   alternative   remedies   do  not   exist    in   any 
state    in    the   union,    as    the   United   States   apparently 
concedes.      U.S.    Supp.    Br.    63-64. 
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violation  of  the  Constitution.   One  can 
hardly  expect  widespread  voluntary  com- 
pliance with  law  when  the  government  it- 
self is  licensed  to  break  it. 

It  is  not  merely  the  illegal  seizure 
of  evidence  which  the  Fourth  Amendment 
condemns,  but  its  use  as  part  of  an  evi- 
dentiary transaction  commencing  with  the 
police  and  continuing  through  the  prose- 
cutor to  the  court  itself.   E.g .  ,  Qlmstead 
v.  United  States,  277  U.S.  438,  468  (1978) 
(adherence  to  Weeks  for  constitutional 


v 


iolations) (Taft,  C.J.);  Weeks  v.  United 
States,  232  U.S.  at  391-92.  ^   Since  the 


25.   Chief  Justice  Taft's  majority  opinion  in 
Qlmstead  differed  from  Justices  Holmes' and  Brandeis  ' 
in  refusing  to  apply  the  exclusionary  rule  to  evi- 
dence seized  merely  illegally,  but  not  unconstitu- 
tionally.  The  holding  in  Weeks ,  accepted  by  the 
entire  Qlmstead  Court,  was  as  follows: 

The  effect  of  the  Fourth  Amendment  is  to 
put  the  courts  of  the  United  States  and 
federal  officials,  in  the  exercise  of 
their  power  and  authority,  under  limita- 
tions and  restraints  as  to  the  exercise  of 
such  power  and  authority,  and  to  forever 
secure  the  people  . . .  against  all  unreason- 
able searches  and  seizures  under  the  guise 


37 


432 

court  is  integral  to  the  transaction,  it 
cannot  insulate  itself  from  responsibility 
for  the  unconstitutional  nature  of  the 
evidence.   As  Chief  Justice  Traynor  ob- 
served: 

When  . . .  the  very  purpose  of 
an  illegal  search  and  seizure 
is  to  get  evidence  to  intro- 
duce at  a  trial,  the  success  of 
the  lawless  venture  depends 
entirely  on  the  court's  lending 
its  hand  and  by  allowing  the 
evidence  to  be  introduced.   It 
is  no  answer  to  say  that  a 
distinction  should  be  drawn 
between  the  government  acting 
as  law  enforcer  and  the  govern- 
ment acting  as  judge. 

People  V.  Cahan,  44  Cal.2d  434,  445, 
282  P. 2d  905,  912  (1955) . 

Accordingly,  so  far  as  a  discussion 
of  illegally  seized  evidence  against  a 
defendant  whose  rights  were  violated  by 
the  seizure  is  concerned,  the  Constitu- 
tion itself  requires  exclusion.   Weeks 


of  law.   This  protection  reaches  all  alike 

. . .  and  the  duty  of  giving  to  it  force 
and  effect  is  obligatory  upon  all  entrusted 
under  our  federal  system  with  the  enforce- 
ment of  the  laws. 

232  U.S.  at  391-92  (emphasis  added). 

38 


433 


V.  United  States,  232  U.S.  at  391-92; 
Olmstead  v.  United  States,  277  U.S.  at 
468;  Mapp  v.  Ohio,  367  U.S.  at  655,  657, 
660.^^ 

Although  some  have  argued  that  the 
Court  has  departed  from  the  views  of  the 
Weeks ,  Olmstead,  and  Mapp  Courts,  and 
have  suggested  that  the  judiciary  may 
participate  in  a  tainted  evidentiary 
transaction  which  commenced  with  an 
illegal  search  of  a  defendant,  the  cases 
relied  on  (e.g. ,  United  States  v. 
Calandia,  414  U.S.  338  (1973))  all  in- 
volved the  collateral  use  of  illegally 
seized  evidence,  and  none  the  use  at 
trial  for  which  the  illegal  seizure  -- 
deliberate  or  not  --  was  undertaken. 
See,  e.g. ,  Stone  v.  Powell,  423  U.S.  465, 
492-93  (1976).   Amici  urge  that  the  con- 
cept of  judicial  integrity  be  reaffirmed 


26.   Mapp  could  only  have  been  a  constitutional 
rule, since  the  Court  lacks  power  to  reverse  state 
criminal  convictions  for  violation  of  lesser  norms, 
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as  a  bulwark  of  the  Fourth  Amendment,  and 
that  the  Court  adhere  to  the  original 
understanding  of  Weeks.   Judicial  use  is 
conceptually  inseparable  from  evidentiary 
seizures  because  evidentiary  seizures  make  no 
sense  without  an  expectation  of  judicial  use. 
The  concept  of  evidence  compels  attention 
to  the  entire  transaction.   VJhen  any 
part^oDf  the  government,  ..including  a  court 
at  a  criminal  trial,  participates  in  an 
evidentiary  transaction  against  an  indi- 
vidual that  includes  a  search  or--£eizure 
violating  his  Fourth  Amendment  rights, 
it  commits  a  constitutional  wrong. 

B.  The  Use  of  Illegally  Seized 
Evidence,  Even  if  Obtained 
in  Good  Faith,  V7ould  Encour- 
age the  Commission  of  Unlaw- 
ful Acts. 

As  we  have  demonstrated,  V7hen  use 
at  case-in-chief  is  concerned,  the  ques- 
tion is  not  whether  the  costs  of  suppres- 
sion outweigh  the  deterrent  effect,  but 
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simply  whether  "the  admission  of  evidence 
encouraqes  violations  of  Fourth  Amendment 
rights."       United    States    v.    Janis,    4  28    U.S. 

433,    458    n.35;     see    also    Stone    v.    Powell , 

27 
428    U.S.    at    492.  Even    if    one    approaches 

the    exclusionary    rule    as    a    strict    cost/ 
benefit    exercise,    however,    the    significance 
of    the    exclusionary    rule   would   be    seriously 
compromised   when   evidence    seized      illegally 
whether   or    not    in    "good    faith"    —    is    ad- 
mitted   as    part   of    the    government's    case- 
in-chief. 

The    cost   of    the    exclusionary    rule 
is,    of    course,    nothing   more    than    doing 
without   evidence   which    the    founders    deter- 
mined   should    never   have   been    obtained    in 


27.       by    holding    that    "courts   must    not    commit    or 
encourage   violations   of   the   Constitution,"    the 
J an is    Court    appears    to   have   established   a    consti- 
tutional   requirement    to    exclude    evidence   where 
failure    to    do    so   would   encourage    unconstitutional 
conduct.      See  Janis ,    428   U.S.    at    458   n.35;    Mertens 
&  Wasserstrom,    supra  n.  3       at    386   n.lOO.      Professor 
Amsterdam  has    discerned   a   similar    requirement, 
see   Amsterdam,    Perspectives    on    the    Fourth   Amend- 
mejrt,    58  Minn. L. Rev.    349,    431-433,    and    it    is    im- 
plicit   even   in  Justice   Frankfurter's   opinion    for 
the   Court    in   Wolf   v.    Colorado,    338    U.S.    at     31. 
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the  first  place.   Thus,  for  example, 
were  we  to  dispense  with  the  exclusionary 
rule  and  rely  upon  Draconian  tort  and 
criminal  penalties  to  deter  unlawful  sea^^fc 
activity,  ideally  the  "cost"  would  be  the 

i 

same.       Police    officials,    fearing    retribu- 
tion,   would    refrain    from    conducting    an 
illegal    search,    thereby    depriving    the    sys- 
tem  of    the    sam.e    evidence    currently    excluded 
by    the    exclusionary   rule.       See    supra    at    9-13 
and    infra   Appendix   A.      As    a   practical   mat- 
ter,   of    course,    we   know   that    no   such    retri- 
butive  system   existed   either   pre-Mapp   or 

2  8 
post-Mapp,    and    none    is    likely    to.  Thus, 

the    cost    analysis    submitted   by    the    United 
States    is    merely    shorthand    for    the    pro- 
position  that    an   effective   mechanism 
should   be    replaced   with    an    ineffective   one 


28.  "Self-scrutiny  is  a  lofty-ideal,  but  its 
exaltation  reaches  new  heights  if  we  expect  a 
District  Attorney  to  prosecute  himself  or  his 
associates  for  well-meaning  violations  of  the 
search  and  seizure  clauses  ...  "  Franks  v. 
Delaware,  A38  U.S.  at  169  (quoting  from  Mapp  v. 
Ohio   and  Wolf   v.    Colorado) . 
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because  we  are  not  prepared  to  bear 
the  "cost"  of  the  value  judgments 
embedded  in  the  Fourth  Amendment.   If, 
however,  heretofore  settled  Fourth  Amend- 
ment standards  are  to  be  modified,  it 
should  be  by  direct  amendment  or  open 
judicial  reexamination  and  not  by  the 
covert  device  of  rendering  them  unenforce- 
able. 

The  benefits  of  the  exclusionary 
rule  are  obvious.   First,  it  acts  as  a 
powerful  incentive  to  the  adoption  of 
police  procedures  designed  to  comply  with 
Fourth  Amendment  guidelines.   Second,  it 
reinforces  our  commitment  to  the  founders ' 
idea    by  unequivocally  reaffirming  our 
respect  for  the  Fourth  Amendment.   Finally, 
like  legal  norms  generally,  which  are 
enforceable  whether  or  not  the  actor 
knov/s  what  the  law  is,  it  deters  both 
willful  and  careless  activity  in  viola- 
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29 
tion    of    the    Fourth    Amendment. 

The    impact    of    a    good    faith    defense 
on    the   benefits    of    the    exclusionary    rule 
is    equally    obvious. 

First,    contrary    to    the    submission   of 
the    United    States,    which    argues    strenuously 
that    an  honest  mistake    such    as   was   made 
by    the    Delaware    State    police    "should    not 

be   met   with    the   severe    sanction   of    sup- 

„30     .^    .  ...  T 

pression,  it   is   precisely    m    close 

cases   where   a   good    faith   exception   would 
presumably    apply    that    this    Court's    enun- 
ciation  of   new    law  predictably    leads    to 
the   most    substantial    reduction,    through 


29.  The   proposition   that    the   exclusionary    rule 
cannot    deter  well-meaning   violations    is    contrary 
to   settled   principles   of   criminal   law.      See, 
e.g. ,    Holmes,    The  Common  Law,    48    (1881);    Lamb,: t 
V.    California,    355   U.S.    225,    228    (1957). 

30.  U.S.    Supp.    Br.    36.      Throughout,    the   United 
States    refers   confusingly    to   the   exclusionary 
rule   as   a   sanction  against   or   punishment    of    the 
individual   officer.      See,    e.g.,    U.S.    Supp.    Br.    at 
30,    36.      As    the   United   States   knows,    however,    the 
deterrent    effect   of    the   rule   has    rarely,    if    ever, 
been   supported   as    a   punishment   of   offending   offi- 
cers.     Its   deterrent    effect    is   obviously    found   in 
general   or   systemic   deterrence.      See    generally 
Mertens    &   Wasserstrom,    supra  n.3,    at    394-AOl. 

44 


439 


systemic  deterrence,  of  unlawful  activity. 
A  recent  detailed  study  of  police  reactions 
to  Delaware  v.  Prouse,  440  U.S.  648  (1979) 
demonstrates  how  police  departments  in 
Washington,  D.C.  and  Delaware  responded 
imn:ediately  by  issuing  detailed  new 
instructions  to  officers  in  the  field, 
setting  forth  the  rules  established  in 
Prouse  and  advising  them  to  desist  from 
present  (unconstitutional)  practices. 
Mertens  &  Wasserstrom,  supra   n.3,   at  399-401 
The  Legal  Liaison  Office  of  the  Delaware 
State  Police  (and  presumably  similar 
offices  in  similar  states  as  well)  dis- 
seiminates  " [a] 11  court  decisions  affect- 
ing daily  police  operations  ...  to  patrol 
officers  by  similar  Legal  Memorandums." 
Police  in  other  jurisdictions  respond  sim- 
ilarly to  this  Court's  decisions  where 
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31 
good    faith   v^ould    have    been    shown. 

Assuming,    as    seems    extremely    reason- 
able,   that    such    departmental    directions 
lead    to   substantial    compliance    from   offi- 
cers   in   the    field,    police    throughout   the 
country    have    now    abandoned    an   unconstitu- 
tional   practice    at    the    suppression    of    a 
single   marijuana    prosecution.      Countless 


31.      Mertens   &  Wasserstrom,    supra  n.   3 ,    at   400 
n.l7A    (reaction   to  Almeida-Sanchez   v.    United 
States,    413  U.S.    266    (1973))  ;  id.    at   401  n.l75 
(address   by  FBI  Director  Webster   detailing   FBI's 
present   methods    for  apprising   field   agents   of 
relevant   Supreme  Court   and  Court   of  Appeals   Fourth 
Amendment   violations.)   At   a  post-Mapp   training 
session,    the   New  York   Deputy   Police   Commissioner 
commented: 

The   Mapp    case  was   a   shock   to  us.      We 
had   to   reorganize   our   thinking,    frankly. 
Before   this,    nobody   bothered    to    take 
out   search  warrants.      Although   the 
United  States   Constitution   requires 
warrants    in  most    cases,    the   U.S.    Supreme 
Court   had   ruled    [until    1961]    that   evi- 
dence  obtained  without   a  warrant   -- 
illegally,    if  you  will   —  was   admis- 
sible  in   state   courts.      So   the    feeling 
was,   why   bother? 

N.Y.    Times,    April   28,    1965,    p. 50.      See   also   supra 
at        n.l9    (post-Mapp   experience   of   New  York  and 
Los   Angeles).      See   also  Canon,    Is    the   Exclusionary 
Rule   in  Failing  Health?,    62   Ky.L.J.    651,    710-14 
(1974) (post-Mapp    increase    in  number  of   search 
warrants  Issued) . 
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motorists  have  been  spared  violations  of 
their  constitutional  rights.   The  rule, 
even  where  good  faith  is  present,  pre- 
Vx:nt3  abridgement  of  Fourth  Amendment 
rights  through  law  enforcement's  institu- 
tional response  to  changes  in  Fourth 
Amendment  law. 

Moreover,  a  good  faith  exception 
would  inhibit  the  very  evolution  of  vital 
constitutional  guidelines,  since  courts 
would  inevitably  focus  on  the  fact-based 
issue  of  good  faith  before  deciding  a 
Fourth  Amendment  issue.   Had  a  good  faith 
exception  to  the  exclusionary  rule  existed 
of  the  type  proposed  by  the  United  States, 
the  Delaware  courts  v^ould  undoubtedly  have 
used  it  to  reject  Prouse's  motion  to  sup- 
press the  n.arijuana  which  police  had 
seized  and  for  whose  possession  he  had 
beer  charged,  without  even  the  occasion 
to  decide  the  constitutional  question; 
and  even  if  the  court  had  gone  on  to 
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"decide"    the    constitutional    question    despite 
denial    of    the    suppression    motion,    its    ruin- 
ing  would    have    been    merely    dicta,    unreviev;- 
able    in    this    Court.       See    United    States    v. 
Bowen    and    other    cases    cited    supra    at    29. 
Moreover,    this    Court's    cases    make    clear 
that    no   other    case    could    have    arisen    in 

which    to    formulate    the    rule    of    law   the 

32 
suppression   motion    m    Prouse    occasioned. 

In    short,    since    it    is    readily    apparent 

that   many    of    the    vital    protections    afforded 

by    the    Fourth   Amendment    could    never    have 

been    enunciated   without   exclusionary    rule 

applying   where    the    good    faith    exception 

advanced    by    the    United    States    would    have 

been    applicable,    e.g.,    Chimel    v.    California, 

395    U.S.    752     (1969) ,    overruling   United 


32.      Injunctive   or   declaratory    relief   would   appear 
foreclosed   by   such   cases    as   Rizzo   v.    Goode,    423 
U.S.    362    (1976)    and  O'Shea   v.    Littleton,    A14    U.S. 
488    (1974),    but    see   City    of   Los   Angeles   v.    Lyons, 
No.    81-1064    (decision   pending).      Damages   would 
appear  barred   by    the   good    faith   defense,    see, 
e.g. ,    Pierson   v.    Ray,    386   U.S.    547    (1967).      See 
also   supra   at   27-28. 
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States  V.  Rabinowitz,  339  U.S.  556  (1950) 
(limits  of  search  incident  to  arrest); 
United  States  v.  Katz,  389  U.S.  347  (1967), 
overruling  Olmstead  v.  United  States,  277 
U.S.  438  ( 1928) (electronic  eavesdropping); 
Pay ton  v. New  York,  445  U.S.  573  (1980) 
(warrantless  entry  into  house  for  arrest) ; 
Steageld  v.  United  States,  4  51  U.S.  20  4 
(1981)  (entry  into  third-party  house  upon 

arrest  warrant) ,  the  exception  must  be 

33 

rejected  on  grounds  of  deterrence. 


33 .   See  generally  Mertens  &  Wasserstrom,  supra 
n.  3  ,  at  401-06.   The  cases  cited  supra,  plainly 
refute  the  suggestion  of  the  United  States  that 
the  "lost  decisionmaking  opportunities  will  be 
confined  to  "grey,  twilight  area[s]"  of  Fourth 
Amendment  law.   More  generally,  the  underlying 
premise  —  that  a  good  faith  exception  was  unwise 
for  nearly  seventy  years  so  that  the  courts  could 
decide  Fourth  Amendment  cases,  but  that  we  now 
have  "enough  law"  and  should  now  adopt  the  excep- 
tion —  represents  a  Panglossian  view  of  the  law 
and  legal  development  which  has  no  support  in  our 
jurisprudence. 
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C.    I4aintGnance    of    the    Present    Scope 
Of    the    Fourth    Amendment   IVould    Be 
Impermissible    Under    a   Good   Faith 
Exception.       The    Fourth   Amendment 
VJould    Shrink    to    Reasonableness 
in   Every    Case,    VJithout    the   Spec- 
ific   and    Reasonably    Bright-Line 
Rules    the    Court   has    Relied    on    to 
CcLbin   Police    Investigation 
VJithin   Constitutional    Limits  . 

Although    the    Court    has    correctly 
recognized    that    the    fundamental    test    of 
every    search    or    seizure    is    its    reasonable- 
ness,   it   has    resisted    relying     solely    on 
an   unguided    inquiry    into    the    reasonable- 
ness   of    police    conduct   under    the   circum- 
stances   of    individual    cases.       See    United 
States    v.    Rabinowitz,     339    U.S.     56,    83-84 
(1950)  (Frankfurter,    J.,    dissenting); 
Chimel    v.    California,    395    U.S.    752,    768 

(1969),    overruling    United    States    v. 

34 
Rabinowitz .  Under    the    discredited 

Rabinowitz" approach ,    which    left   reason- 


34.       Justice   Frankfurter's    criticism   in  Rabinowitz 
of    the    "facts   and   circumstances"   approach   to 
Fourth  Amendment    reasonableness   has   been   termed 
the   "lore   of    the   Fourth  Amendment".      Amsterdam, 
supra  n.27,    at   354.      aee    unicea   atates   v.    United 
States   District   Court,    407   U.S.    297,    315-16    (1972), 
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ableness  to  the  unguided  discretion  of 
the  trial  court,  "appellate  courts  defer 
to  trial  courts  and  trial  courts  defer  to 
police."     In  the  absence  of  clear  rules 
for  police  to  follow,  what  they  do  will 
rarely  be  found  "unreasonable" ,  and  the 
"right  of  the  people  would  be  'secure  in 
their  persons,  houses,  papers,  and  ef- 
fects'  only  in  the  discretion  of  the 
police."   Beck  v.  Ohio,  379  U.S.  89,  97 
(1964).   Accordingly,  the  Court  has  rested 
the  protection  of  the  Fourth  Amendment 
largely  on  a  process  of  categorization, 
relying  on  reasonably  bright  lines  to 
enable  greater  police  compliance  with 

or 

the  Fourth  Amendment. 

The  good  faith  exception  suggested  by 
the  United  States  is  wholly  inconsistent 
with  that  objective,  categorical  approach, 
and  would  soon  turn  Fourth  Amendment  "iuris- 


35.  Amsterdam,  supra  n.27,  at  394. 

36.  See,  e.g. ,  New  York  v.  Belton,  453  U.S.  454 
(1981)  ;  United  States  v.  Ross,  supra. 
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prudence  into  the  "immense  Rorschach 

37 
blot"    that  the  Court  has  strenuously 

avoided.   The  inexorable  tendency  of  a 
good  faith  exception  to  reduce  present 
probable  cause  standards  has  already  been 
analyzed  in  Point  IC,  supra.   Equally 
damaged,  however,  would  be  the  Court's 
categorical  approach  to  the  warrant  re- 
quirement, which  has  been  seen  as  "the 
very  heart  of  the  Fourth  Amendment  direc- 
tive". United  States  v.  United  States 
District  Court,  407  U.S.  at  316.   As 
Justice  Jackson,  himself  a  former  prose- 
cutor, long  ago  observed,  "The  extent  of 
any  privilege  of  search  and  seizure 
without  warrant  which  we  sustain,  the  of- 
ficers interpret  and  apply  themselves 
and  will  push  to  the  limit",  Brinegar 
V.  United  States,  338  U.S.  at  183  (dis- 

37.   Amsterdam,  supra  n.27  at  39A. 
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■      ■        X     38 
senting    opinion) . 

Cases    like    Torres    v.    Puerto    Rico,    442 
U.S.    465     (1979),     for    example,    would    not 
be    substantively   decided   under    the    approach 
of    the   United    States.      The    lower    courts 
would    find   the    action    of    the    searching 
officers   who    acted   under    legislative    direc- 
tion     in   objective    good    faith.       Similarly, 
the    rule    established   by    Ybarra   v.    Illinois, 
444    U.S.    85     (1930) ,    could    not   have    been 
settled,    since,    as    in   Torres ,    the    officers 
certainly    acted    reasonably    —    even   if 
illegally   --    in    searching,    under    an    Illinois 


3  8.      Significantly,    the  number   of  warrants    issued 
by    federal   magistrates  declined    from   7338   in 

1972    to   4756    in   1980,    the   very   period   during  which 
the   exclusionary   rule    began   to   be   held  not    to  apply 
beyond   direct    criminal   trials.      1980  Annual   Report 
of   the   Director   of    the  Administrative  Office   of 
the   U.S.    Courts,    at    140.      This,    during   a  period 
when   the    federal   rules  were   changed    to   permit 
telephonic  warrants.      There    is   every    reason   to 
believe    that    this    40%   drop    reflects   a   drop    in 
warrant    applications   presented   to  magistrates, 
not    in   grant    of   applications   presented.      By   con- 
trast,   warrant   applications    rose   sharply   after 
Mapp,    see  Kamisar,    On   the   Tactics   of   Police   - 
Prosecutor   Oriented   Critics   of    the   Court,    49 
Cornell  L.Q.    436    (1964);    Canon,    Is    the   Exclusion- 
ary  Rule    in   Failing  Health?,    62   Ky.L.J.    651,    710- 
14    (1974). 
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statute,  portions  of  the  bar  for  which 
they  had  a  warrant. 

In  short,  the  legal  question  set- 
tled by  the  courts  would  no  longer  be 
whether  a  warrant  was  n^ecessary  under  the 
circumstances,  a  rulina  which  could  then 
disseminated  by  law  enforcement  agencies 
with  substantial  practical  impact,  but 
whether  police  were  reasonable  in  thinking 
that  it  was  not.   The  scope  for  warrant- 
less searches  would  be  accordingly  ex- 
panded.  Reasonable  arguments,  of  course, 
have  been  advanced  against  this  Court's 

understanding  and  application  of  the 

3  9 
warrant  clause;  ''    but  if  the  present  sub- 
stantive and  procedural  requirements  of 
the  Fourth  Amendment  are  to  be  relaxed, 
better  that  it  be  done  directly,  rather 
than  indirectly  as  a  consequence  of  the 
degree  to  which  purportedly  unchanged 
Fourth  Amendment  standards  are  rendered 


39.   See  generally,  T.  Taylor,  Two  Studies  in 
Constitutional  Interpretation  (1969). 
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sterile  through  barriers  to  their  enforcement 

D.  The  Remaining  Arguments  Supporting 
A  Good  Faith  Exception  Are  Insuf- 
ficient to  Warrant,  and  Additional 
Considerations  Militate  Against, 
Its  Acceptance. 

Emphasizing  the  importance  of  main- 
taining settled  law,  of  clarity,  and  of 
"respect  for  continuity",  so  far  as  the 
Fourth  Amendment  is  concerned,  particularly 
when  so  many  officers  in  so  many  localities 
necessarily  make  daily  decisions  under  the 
shadow  of  this  Court's  Fourth  Amendment 
jurisprudence.  Justice  Frankfurter  v/arned 
against 

reinforc [ing]  needlessly  the 
instabilities  of  our  day  by 
giving  fair  ground  for  the 
belief  that  Law  is  the  expres- 
sion of  chance  —  for  instance, 
of  unexpected  changes  in  the 
Court's  composition  and  the 
contingencies  in  the  choice 
of  successors . 

United  States  v.  Rabinowitz,  339  U.S.  at  86. 

The  approach  the  United  States 

urges  here  would  not  only  dramatically 
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reverse  "  tlie  course  of  true  law"  since 
the  Court's  unanimous  decision  in  VJeeks, 
but  would  severely  increase  the  likelihood 
of  different  results  in  similar  cases. 
Judgments  as  to  the  objective  good  faith 
of  officers  in  identical  cases  might  well 
depend  on  the  training  of  officers  in  a 
jurisdiction,  or  whether  a  rule  of  law  had 
been  locally  settled.   Moreover,  the 
unifying  forces  of  appellate  review  which 
V7ork  when  the  question  is  "what  is  the 
law?"  have  far  less  force  when  the  ques- 
tion is  "would  a  reasonable  police  offi- 
cer (in  Chicago?  in  rural  Wyoming?)  have 
believed  his  .action  was  lawful?" 

Against  this  background,  the  argu- 
ment of  the  United  States  attacking 
Weeks  and  supporting  creation  of  a  good 
faith  exception  lack  merit. 
1.    Cost 

We  have  previously  pointed  out  that 
the  principal  "cost"  of  the  exclusionary 
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rule  as  currently  enforced  to  which  the 
United  States  and  other  critics  object  is 
a  cost  imposed  by  the  Fourth  Amendment's 
substantive  requirements,  see  supra  at  41-43, 
and  therefore  not  one  which  opponents  of 
the  exclusionary  rule  can  properly  rely  on. 
Moreover,  of  course,  those "costs"  are  not 
especially  attributable  to  cases  to  v;hich 
a  good  faith  exception  would  apply  and 
therefore,  if  compelling,  bear  on  the 
entire  exclusionary  question,  not  to  the 
narrower  question  before  the  Court. 

Nevertheless,  we  briefly  address  the 
question  of  costs,  first,  to  show  that  the 
evidence  relied  on  by  the  United  States  is 
entirely  speculative,  erroneous,  interested 
and  irrelevant,  and  second,  to  show  that 
even  on  its  own  terms  that  evidence  fails 
to  support  the  enormity  of  the  change  sought 
by  the  United  States. 

The  leading  study  on  costs ,  the  GAO 
report,  fully  confirms  Professor  LaFave ' s 
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judgment    that    "the    'cost'    of    the    exclu- 
sionary   rule,     in    terms    of    acquittals    or 

dismissed    cases,    is    much    lower    than    is 

40 
commonly    assumed."  Although    the    United 

States    suggests    that   GAO    figures    for    fed- 
eral   prosecutorial    declinations    for   Fourth 
Amendment    reasons    are    unrepresentative,    a 
recent    independent    study     (funded    by    LEAA) 
showed    that    in    five    localities,    declinations 
for    all    due   process    reasons    —    not    just 
search    and    seizure    --    ranged    from    1%    of 
rejected   cases    in    the   District    of    Columbia, 

2%    in    Salt    Lake    City,    4%    in    Los    Angeles 

41 
and    9%    in   New   Orleans. 


^40.      W.    LaFave,    Search   and   Seizure    §    1.2   n.9    (1981 
Supp . ) . 

^1.      Brosi,    A  Cross-City   Comparison   of    Felony   Case 
Processing    (INSLAW   1979)    at    19.      Of   more    than 
15,000   declinations    for   due   process    reasons,    only 
one   homicide  was    involved   and  no   rapes.      83%    of 
the   declinations    in   New  Orleans    involved   drug 
cases.       Id . 

The   other   conclusion   drawn   by    the   United 
States    from   the   GAO   report    --    that    "a   definite 
relationship   exists    between   suppression   of    evi- 
dence"   and    conviction    (U.S.    Br.    A7)    since   convic- 
tion  rates    are    lower    for   defendants   whose   sup- 
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The    conclusions    of    the    NIJ    study    relied 

on   by    the   United    States    are   both   excep- 

42 
tionally   misleading    and    seriously    flawed. 

Quoting    from    the    report's    summary,    the 

United   States    claims    that    "4.8%,    or    the 

more   than    4000    felony    cases    declined    for 

prosecution    [statewide]    were    rejected   because 

of    search    and    seizure    problems,"    U.S.    Supp. 

S^ •  48,    with    somewhat   higher    figures    in 

particular    communities.       Id.    at    n.29.       Yet 

the   relevant  measure    of    the    rule's    cost    is 

not  what   percent    of    rejected    cases     (86,033) 


pression  motions   are    granted   —    is   similarly 
unjustified.      The   GAO   could  not    explain   and   de- 
clined  to   speculate   on   the   reason   for    that   stat- 
istic;   and   it    is    reasonable   to   assume    that    counsel 
who  mana[»ed    (against   heavy   odds)    to   prevail   on 
suppression  motions   are   more   energetic,    competent, 
and   successful   than   those  who   do  not. 

42.      We   note,    although   the   Solicitor   General   did 
not,    that   NIJ    is   a   part   of    the   Department   of 
Justice.      The   NIJ   study  was    commissioned   by   poli- 
tical  appointees    to   support    the   administration's 
policy   directives.      When   a   request    for  proposals 
to    consultants   was    entirely   unsuccessful,    NIJ 
undertook   the   study    itself   in   extraordinary   haste: 
it   was    commenced   on  October   1,    1982,    and   completed 
by   December. 
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were    rejected    for    Fourth    Amendment    reasons, 
but    what    percent    of    felony    complaints     (520,993) 
were  sc  rejected;     and    on    that    basis,     the    NIJ 
statistics    show    that    less    than    0.8%    of    ar- 
rests  made    by    police   were    reported    by    the 

police    and    prosecutors    as    declined    for    Fourth 

4  3 
Amendent    reasons. 

Similarly   misleading    is    the    reliance 
on   NIJ    figures    concerning    the    re-arrest 

rate   of    those    "released   because    their    cases 

44 
had    been    rejected    for    prosecution."  See 

U.S.    Br.    at    49.       Neither    the    United    States 

nor    its    "study"    included    any    comparative 

data    on    re-arrest    rates    for    those   with   past 

involvement    in    the    criminal    justice    system 


A3.      All   of    the   data   are   self-reports   by   prose- 
cutors;   none  were   verified   in   any  way.      Also   mis- 
leading  is    reliance   on   an  NIJ    figure   of    "30%   of 
all   felony   drug   arrests    [rejected]    because   of 
search   and   seizure   problems."      U.S.    Br.    at    49. 
The  number   on  which    that   percentage    is   based   — 
114    cases    —    is    far    too   small    to   be   of   the 
slightest    statistcal   value. 

4^.      Preliminarily,    it    should   be   noted    that    a 
defendant   not    tried    on    the    original   charge   was 
apparently   classified   as    released   even    if    con- 
victed  on   other    (usually    lesser,    to   be    sure) 
charges . 
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generally;     and    assuming,    as   many    studies 
have,     that    those   who   have    been    incarcerated 
commit    more    crime    after    release    than    those 

who   have    not,    it   would   be    as    reasonable    to 
support    the   exclusionary    rule    for    prevent- 
ing   (even    non-official)     crime.       Certainly 
there    is    no   basis    for    linkinq    the    extraordinarily 
slight    incidence    of    the    exclusionary    rule 
to    free    defendants    to    the    likelihood    of 
vel    non    of    a    defendant's    future    criminal 
conduct . 

Even    to    the    minima-l    extent    that    the 
government's    own    study    points    to    a    dis- 


45.       The    GAO    study    reported    that    evidence   was 
excluded    in   only    1.3%   of    280A    cases    (36)    accepted 
for    prosecution;    a    suppression   motion   was    made    in 
only    16%    of    those    2804    cases,    and    granted    in    total 
in   only    3%   of    the    16%. 

Although   we    are    unaware    of    firm   evidence    on 
the    subject,     reported    cases    made    clear    that    sup- 
pression   does    not   necessarily    lead    to   a    failure 
of    prosecution.       For   example,    the    defendants    in     • 
six   recent    cases    in    this   Court    --   Mincey   v.    Arizona, 

437  U.S.    385    (1977);    Brewer   v.    Williams,    430   U.S. 
387    (1976) (Sixth  Amendment);    Franks   v.    Delaware, 

438  U.S.    154    (1977);    Davis   v.      Mississippi,    3"94 
U.S.     721    (1969);    Bumper   v.    North   Carolina,    391 
U.S.    543    (1968);    and   Coolidge   v.    New  Hampshire, 
403    U.S.    443    (1971)    were    all    convicted    on    remand. 
See,    e.g.  ,    Martens   &   Wasserstrom,    supra   n.3,    at    445. 


61 


456 


cernible    "cost",     that    cost    is    concentrated 
nearly    wholly    in    drug    cases;    only    0.4% 
of    the    California    cases    declined    for    prose- 
cution   for    search    and    seizure    reasons    in- 
volved   rape    and   murder,    and    even    including 

4  5 
assault    the    figure    rises    only    to    3.6%. 

Cutting    a    good    faith   hole    in    the    exclusionary 
rule    for    all    cases    so    large    as    to    render 
decisions    like    Delaware   v.    Prouse    and 
Pay  ton   v.    Nev7   York,    supra,    impossible,    when 
the    principal  cost    to   which    the    United 
States    points    is    concentrated    in    only    a 
small    fraction    of    cases,    and    not    those 
which    have    led    to  .public    concern    over 
street    crime,    is    hardly    the    proportion- 
ality   the    United   States    professes    to 


^6.      See   also    INSLAW,    supra  n.  41  ,    at    19;    NIJ   at 
12-13    (more    than    70%   drug-related).      Significantly, 
a_ll    the    figures    relied   on   by   the   United   States 
from   the   NIJ    study    are    for   arrests,    not    convic- 
tions,   and    therefore   are    likely    to   substantially 
overstate    any    "cost"    involved. 

Available   data   on   suppression   motions    indi- 
cate   that    they   are   denied   in   great   proportion. 
See   U.S.    Br.    at   53.      See   also  Davies ,    Do   Criminals 
Due   Process   Principles   Make   a  Difference?,    1982 
Am.    Bar   Assn.    Res.     J.    247,    265. 


62 


457 


47 
seek. 

In    any    event,    since    even    the    United 
States    concedes    that   modification    of    the 
rule   will    not    affect    the    crime   problem    to    a 
"material    extent",    see    U.S.    Supp .    Br.    50, 
continued    reliance    on    the    "costs"    of    the 
rule    is    sheer    demagoguery. 
2 .         Premium   on    Ignorance 

Despite    the   United    States'    vigorous 
protestations    to   the    contrary    (U.S.    Supp. 
Br.    57),    a    good    faith    exception  would 
plainly    put    a   premium   on    'police    ignorance' 
Any    departure    from    standards    taught    in 
the    training    of   police    in    a    given    locality 
would    be    extremely    probative,     from    a 


47  .      So   far   as   proportionality   is    concerned,    it 
can   hardly   have  any   place   in   cases    like    this,    that 
involve   not    a   claim  of   a   "technicial"   violation, 
but    rather   the   substantive   standard   of    the   Fourth 
Amendment.       If   probable   cause   is   not   present,    there 
is   no   justification   for   a   search.      After   Rummel 
V.    Estelle,    445   U.S.    263    (1980),    Hutto   v.    Davis, 
70  L.Ed. 2d   556    (1982),    it   is   difficult    to 
believe    that    district   courts   are    to   be   set   out 
to   determine   proportionality   on   a   case-by-case 
basis . 
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defendant's  point  of  view,  of  the  lack  of 
objective  good  faith.   Tc  the  extent  that 
'departmental  training  materials  condemned 
certain  procedures  --  say,  procedures  not 
currently  judicially  condemned  in  the 
local  jurisdiction  but  struck  down  in 
other  states  or  appellate  courts  --  any 
officer  engaging  in  these  procedures  could 

be  found  not  acting  as  a  reasonably  trained, 

48 

cautious    and    prudent    officer.  The    cur- 

rent   incentive    to    properly    train    and    edu- 
cate   officers    would    be    reversed. 

CONCLUSION 
Just    last    term,     the    Court    counted    it 
of    the    "greatest    importance     ...    that    the 
rule   we    apply    in    this    case    is    faithful    to 
the    interpretation    of    the   Fourth   Amendment 
that    the    Court   has    followed   with    substan- 
tial   consistency    throughout    our    history." 


^8.      Professor   Kaplan    rejects    a   good   faith   excep- 
tion  precisely   bcTcause    it   would   foster  police 
ignorance,    see   Kaplan,    The   Limits    of    the   Exclu- 
sionary   Rule.    26   Stan. L. Rev.    1027,    1044    (197A), 
and   the   United   States  V  reliance   on  his   article 
in   this    regard    (U.S.    Supp.    Br.    58)    is    inexplicable, 
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United  States  v.  Ross,  72  L.Ed. 2d  at  593. 
The  history  of  the  exclusionary  rule  in 
this  Court  admits  of  no  good  faith  excep- 
tion.  For  that  reason,  and  for  all  the 
other  reasons  set  forth  in  this  brief, 
such  an  exception  should  be  firmly  rejected 
by  this  Court. 

Respectfully  submitted. 


CHARLES  S.  SIMS, 

Counsel  of  Record 

BURT  NEU BORNE 

American  Civil  Liberties 

Union  Foundation 
132  West  43rd  Street 
New  York,  NY   10036 
212/944-9800 


February  11,  1983 
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APPENDIX 
In  response  to  Wigmore's  famous  crit- 
icism of  the  exclusionary  rule,  the  Amer- 
ican Bar  Association  published  this  reply 
by  Connor  Hall,  a  member  of  the  Cabel 
County  Bar  m  Huntinqton,  West  Virginia: 

When  it  is  proposed  to  secure 
the  citizen  his  constitutional 
rights  by  the  direct  punishment 
of  tJie  violating  officer,  we 
must  assume  that  the  proposer 
is  honest,  and  that  he  would 
liavc  such  consistent  prosecu- 
tion and  such  heavy  punishment 
of  the  offending  officer  as 
would  cause  violations  to  cease 
and  thus  j^ut  a  stop  to  the 
seizure  of  papers  and  other 
tanciible  evidence  through 
unlawful  search. 

if  this,  then,  is  to  be  the 
result,  no  evidence  in  any  ap- 
prc-'ciablc  number  of  cases  would 
be  oLtajncd  through  unlawful 
searches,  and  the  result  would 
be  the  same,  so  far  as  the  con- 
viction of  criminals  goes,  as 
if  tiie  constitutional  right 
was  enforced  by  a  return  of 
the  evidence. 

Then  why  such  anger  in 
celestial  breasts?   Justice 
can  be  rc^ndered  inefficient 
and  the  criminal  classes  cod- 
dled by  the  rule  laid  down  in 
Weeks  only  upon  the  assumption 
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that  the  officer  will  not  be 
directly  punished,  but  that 
the  court  will  receive  the 
fruits  of  his  lawful  acts, 
will  do  no  more  than  denounce 
and  threaten  him  with  jail  or 
the  penitentiary  and,  at  the 
same  time,  with  its  tongue  in 
its  cheek,  qivc-him  to  under- 
stand hov;  fearful  a  thinq  it 
is  to  violate  the  Constitution. 
•  This  has  been  the  result  pre- 
vious to  the  rule  adopted  by 
the  Supreme  Court,  and  that 
is  what  the  courts  are  asked  to 
continue . 

...  If  punishment  of  the  of- 
ficer is  effective  to  prevent 
unlawful  searches,  then  equally 
by  this  is  injustice  rendered 
inefficient  and  criminals  cod- 
dled.  It  is  only  by  violations 
that  the  great  god  Efficiency 
can  thrive. 

C.  Hall,  Evidence  and  the  Fourth  Amend- 

ment,  8  A. B.A.J,  646  (1922),  reprinted 

in  Kamisar,  The  Exclusionary  Rule  in 

Historical  Perspective:   The  Struggle 

to  Make  the  Fourth  Amendment  More  Than 

an  Empty  Blessing,  62  Jud .  337,  344 

(1979)  . 
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STATEMENT  OF  THE  PUBLIC  DEFENDERS— FEDERAL  AND  STATE 
PANEL  CONSISTING  OF  EDWARD  F.  MAREK,  PUBLIC  DEFENDER 
IN  CLEVELAND,  OHIO,  NORTHERN  DISTRICT  OF  OHIO  AND 
RICHARD  J.  WILSON,  DIRECTOR,  DEFENDER  DIVISION,  NATION- 
AL LEGAL  AID  AND  DEFENDERS  ASSOCIATION 

Mr.  Marek.  Thank  you,  Mr.  Chairman,  I  am  grateful  for  the  op- 
portunity to  present  the  views  of  the  Federal  public  and  communi- 
ty defenders.  Each  year  we  represent  approximately  20,000  persons 
that  are  assigned  counsel  under  the  Criminal  Justice  Act  in  both 
the  trial  and  appellate  courts. 

I  would  like  to  confine  my  remarks  to  the  sentencing  and  bail 
reform  provisions  because  they  that  impact  most  directly  on  our 
day-to-day  work. 

We  see  the  mandatory  guideline  system  established  in  S.  829  and 
the  other  bills  as  working  several  profound  and  unwelcome 
changes.  The  most  troubling  is  a  transfer  of  sentencing  discretion 
from  an  independent  judiciary  to  a  partisan  prosecutor,  with  per- 
haps no  lessening  of  the  disparity  in  sentences  about  which  we  are 
concerned  today. 

We  also  see  unduly  harsh  and  unfair  sentences  in  certain  cases, 
with  no  modification  or  safety  valve  mechanism  and  insufficient 
emphasis  on  alternatives  to  incarceration. 

Finally,  we  see  this  legislation  substantially  increasing  the 
number  of  cases  going  to  trial  and  impacting  on  the  appellate  court 
case  loads. 

TRANSFER  OF  DISCRETION 

With  regard  to  the  question  of  transfer  of  discretion  to  prosecu- 
tors, this  bill  would  superimpose  a  system  of  presumptive  sentences 
under  mandatory  guidelines  in  an  area  in  which  prosecutors  have 
complete  and  unreviewable  discretion  in  charging  and  plea  bar- 
gaining. 

There  will  be  enormous  pressure  generated  by  the  sentencing 
commission  on  judges  to  sentence  within  the  guidelines  as  I  am 
sure  is  intented  by  the  legislation. 

A  sentence  within  the  guidelines,  given  the  25-percent  sentence 
range,  will  not  be  great.  It  will  also  be  difficult  and  time-consuming 
for  a  judge  to  sentence  outside  of  the  guidelines. 

So,  a  prosecutor  with  one  eye  on  his  or  her  sentencing  chart, 
which  probably  will  be  promulgated  by  the  sentencing  commission 
or  the  Department  of  Justice,  in  exercising  his  or  her  charging  or 
plea  bargaining  discretion  will  be  able  to  effectively  confine  a  court 
to  a  desired  sentence. 

Now,  a  prosecutor  can  insist  on  a  plea  of  guilty  to  a  particular 
statutory  crime,  but  it  is  the  judge  within  the  maximum  set  forth 
in  the  statute,  who  decides  what  the  sentence  will  be. 

This  will  not  be  possible  under  guidelines.  You  simply  read  the 
chart  and  that  is  the  sentence  which  will  be  imposed.  The  problem, 
of  course,  is  that  discretion  is  being  exercised  by  a  partisan  pros- 
ecutor, who  is  a  party  to  the  litigation. 

But,  it  is  also  being  exercised  under  discretion  that  is  not  regu- 
lated by  guidelines. 
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Senator  Laxalt.  You  mentioned  here  two  or  three  times  the 
word  partisan.  Are  you  telling  me  that  Federal  prosecutors  are  par- 
tisan in  the  performance  of  their  duties?  Is  that  what  you  are  at- 
tempting to  impart  or  do  you  mean  partisan  in  some  other  sense,  a 
nonpolitical  sense? 

Mr.  Marek.  Well,  partisan  in  their  desire  to  have  a  preferred 
outcome  or  to  win  a  case. 

Senator  Laxalt.  I  see. 

Mr.  Marek.  I  understand,  Mr.  Chairman,  that  the  courts  have 
said  that  prosecutors  have  a  higher  duty  than  to  convict;  even 
when  there  is  on  acquittal,  justice  is  done. 

But  as  a  practical  matter,  assistant  U.S.  attorneys  and  strike 
force  lawyers,  on  a  day-to-day  basis,  desire  to  win. 

Senator  Laxalt.  They're  competitive.  They  are  advocates,  yes. 

Mr.  Marek.  They  may  strike  hard  blows  but  not  unfair  blows. 

In  exercising  prosecutional  discretion,  there  are  no  guidelines.  A 
prosecutor  in  one  district  may  excuse  his  charging  or  plea  bargain- 
ing discretion  one  way  while  a  prosecutor  in  another  district  may 
go  another. 

You  are  going  to  have  disparity.  The  Department  of  Justice  has 
been  unable  or  unwilling  to  provide  guidance  in  the  exercise  of 
prosecutorial  discretion.  In  July  1980  they  issued,  with  fanfare, 
Principles  of  Federal  Prosecution. 

They  are  so  riddled  with  holes  that  discretion  is  left  wide  open. 
This  is  the  problem  of  transfer  of  discretion. 

We  are  also  concerned  with  an  emphasis  on  more  use  of  prison 
as  a  sanction  and  longer  prison  terms. 

We  would  like  to  see  this  subcommittee  give  more  emphasis  to 
alternatives  to  incarceration.  We  like  the  statement  provided  in 
bill  S.  1182,  the  Judicial  Conference's  model,  that  a  court  should 
consider  the  least  restrictive  sanction  to  accomplish  the  purposes  of 
sentencing. 

We  also  wholeheartedly  endorse  the  pretrial  diversion  provisions 
of  S.  830.  It  is  remarkable  that  the  Federal  system  has  no  general 
expungment  statute.  We  believe  that  pretrial  diversion  is  an  alter- 
native to  divert  appropriate  uses  from  the  criminal  justice  system 
to  avoid  the  debilitating  effects  of  a  felony  conviction. 

We  have  used  pretrial  diversion  in  my  district,  and  it  has  worked 
successfully. 

Senator  Laxalt.  I  assume  that  your  comments  about  overly 
severe  incarceration  do  not  apply  to  career  criminals,  or  do  they? 

Mr.  Marek.  No.  There  are  cases,  Mr.  Chairman,  in  which  long 
sentences  are  appropriate,  but  we  are  concerned  that  this  legisla- 
tion builds  in  a  formula  in  which  more  use  of  prison  and  longer 
sentences  will  be  the  norm. 

Senator  Laxalt.  Are  you  suggesting  that  we  not  go  with  guide- 
lines at  all? 

Mr.  Marek.  Yes,  we  suggest  that  advisory  guidelines  be  used.  Ev- 
erybody is  concerned  with  disparity,  and  it  is  there,  but  Congress 
has  never  before  given  the  judiciary  guidance  in  exercing  that  sen- 
tencing discretion. 

We  suggest  Congress  provide  for  advisory  guidelines  and  permit 
the  Judicial  Conference  with  the  aid  of  the  Administrative  Office 
and  the  Judicial  Center  to  develop  the  guidelines.  Judges  should  be 
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required  to  mandatorily  consider  the  guidelines  and  make  findings 
on  the  record  in  relation  to  purposes  of  sentencing  and  a  sentenc- 
ing philosophy  that  Congress  would  articulate. 

In  this  way  we  would  avoid  disparity  without  locking  into  law  a 
system  of  mandatory  guidelines  which  would  transfer  prosecutorial 
discretion  and  increase  trials. 

INCREASED  TRIALS 

The  present  carrot-and-stick  approach  in  plea  bargaining  would 
not  exist  under  mandatory  guidelines. 

A  defendant  would  have  no  incentive  to  consider  a  plea  of  guilty 
because  the  sentence  he  receives  is  the  same  whether  or  not  he 
goes  to  trial  as  the  guidelines  will  establish  the  sentence. 

Further,  the  guidelines  could  not  constitutionally  punish  him  for 
exercising  his  right  to  trial,  or  the  reverse,  they  could  not  constitu- 
tionally reward  him  for  not  going  to  trial;  a  defendant  has  abso- 
lutely no  incentive  to  plead  guilty. 

Today,  a  prosecutor  can  insist  upon  a  plea  of  guilty  to  a  particu- 
lar offense  such  as,  for  example,  unarmed  bank  robbery  which  car- 
ries a  maximum  sentence  of  20  years. 

If  the  prosecutor  will  not  agree  under  rule  11,  Federal  rules  of 
criminal  procedure,  that  a  certain  sentence  is  appropriate,  the  de- 
fendant can  always  plead  guilty  and  hope  that  the  trial  court  will 
impose  a  lower  sentence.  Under  the  guidelines,  that  hope  will  be 
gone. 

In  addition,  even  though  rule  11,  which  permits  an  agreed-on 
sentence,  will  still  exists,  it  will  not  be  used  under  the  guidelines 
because  the  sentencing  commission,  which  will  set  policy  as  to 
when  and  how  rule  11  can  be  used,  will  not  permit  rule  11  to  un- 
dercut the  guidelines. 

Senator  Laxalt.  We  will  take  a  close  look  at  that  because  I  will 
tell  you,  and  I  speak  only  for  myself  as  the  chairman  of  the  sub- 
committee, that  we  certainly  do  not  want  this  to  reduce  flexibility 
in  plea  bargaining  which  is  a  vital  part  of  the  process. 

Mr.  Marek.  That  is  right. 

BAIL  REFORM 

Finally,  Mr.  Chairman,  our  concern  on  bail  reform,  as  set  forth 
in  S.  829  is  that  it  sweeps  too  broad.  It  would  apply,  for  instance,  to 
crimes  of  violence  which  are  defined  as  including  crimes  against 
property;  that  could  be  damage  to  a  mailbox. 

Senator  Laxalt.  How  would  you  restrict  that  to  get  at  the  prob- 
lem that  we  are  trying  to  solve? 

Mr.  Marek.  Well,  first  of  all,  I  would  define  a  crime  of  violence 
as  violence  to  a  person,  not  property. 

Senator  Laxalt.  How  about  a  burglar?  Do  we  not  want  to  keep 
them  off  the  streets? 

Mr.  Marek.  No;  I  do  not  think  burglary  is  the  type  of  crime  of 
violence  that  this  bill  should  be  concerned  with.  There  are  provi- 
sions in  the  law  today  to  take  care  of  the  truly  dangerous  person. 

This  legislation  is  also  overly  broad  as  it  includes  an  individual 
who  is  arrested  for  a  drug  offense  which  carries  a  possible  penalty 
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of  over  10  years.  That  covers  a  lot  of  territory  including  possession 
with  intent  to  sell  drugs,  not  only  the  sale  of  drugs. 

We  are  also  concerned  with  S.  830  because  it  creates  a  presump- 
tion of  community  dangerousness  for  an  individual  charged  with 
this  type  of  drug  offense. 

We  also  see  problems  with  the  procedure  to  decide  who  are  dan- 
gerous individuals. 

I  just  finished  a  3-month  racketeering  trial  in  which  the  defend- 
ants were  denied  bail.  Aside  from  the  merits  of  the  denial,  the  pro- 
cedure rested  upon  the  testimony  of  a  single  agent  testifying  to 
what  he  was  told  by  undisclosed  informants. 

When  you  eliminate  the  rules  of  evidence,  as  this  bill  does,  in  the 
determination  of  who  is  dangerous,  you  permit  rank  hearsay  to  be 
admitted  and  a  finding  of  community  danger  can  be  accomplished 
on  the  hearsay  testimony  of  a  single  Federal  agent. 

We  recommend  that  there  be  compulsory  process  for  defendants 
and  disclosure  of  informants  at  least  in  camera,  so  that  denial  of 
bail  is  not  applied  to  persons  other  than  the  truly  dangerous. 

Senator  Laxalt.  Are  we  going  to  involve  ourselves,  then,  in 
lengthy  trials? 

Mr.  Marek.  I  do  not  think  so  because  the  defendant  has  no  right 
to  that  under  the  bill. 

Senator  Laxalt.  I  understand,  but  what  about  the  suggestions 
that  you  make  here? 

Mr.  Marek.  Well,  if  you  are  going  to  deny  bail,  then  we  ought  to 
have  these  procedural  safeguards.  If  that  means  a  lengthy  proceed- 
ing, then  so  be  it  sweeping  in  those  persons  who  should  not  be 
denied  bail. 

Thank  you. 

[The  following  was  received  for  the  record:] 


466 

Position  Paper  and  Testimony 

OF  THE 

Federal  Public  and  Community  Defenders 

Presented  by  BcJward  F.  Marek 

I.   INTRODUCTION 

Mr.  Chairman,  we  Chank  you  for  the  opportunity 
to  appear  before  the  Subcommittee  and  express  our 
views  on  the  proposed  sentencing  reform  proposals  of 
S.  829^,  the  Comprehensive  Crime  Control  Act  of  1983. 

The  Federal  Public  and  Community  Defender 
Program  was  authorized  under  legislation  passed  In 
1970.   There  are  now  forty  defender  offices  in  the 
country's  ninety-four  judicial  districts.   In  fiscal 
1981,  approximately  41,340  persons  were  represented  by 
counsel  appointed  under  the  Criminal  Justice  Act.   Of 
that  number,  approximately  22,633  (54.71)  were  repre- 
sented by  Federal  Public  and  Community  Defenders. 
These  figures  offer  some  indication  of  c  j. role  in  the 
federal  criminal  justice  system  and  our  familiarity 
with  its  operation. 

In  March  1978,  September  1979,  and  again  in 
December  1981  representatives  of  the  Federal  Public 
and  Community  Defenders  testified  before  the 
Subcommittee  on  Criminal  Justice,  Committee  on  the 
Judiciary,  U.S.  House  of  Representatives  on  the 
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proposed  federal  criminal  code,  lacludlng  Che  new 
sentencing  proposals.   On  each  occasion  we  also 
submitted  a  written  position  paper.   The  Paper 
submitted  in  March  1978,  and  the  oral  testimony 
related  thereto,  dealt  directly  with  the  proposed 
recodification  as  contained  in  S.  1437,  and  our 
comments  were  keyed  to  the  section  numbers  and  text  of 
that  bill.   The  September,  1979  Position  Paper 
addressed  the  House  Subcommittee  Print  of  August  4, 
1979,  which  was  the  forerunner  of  S.  1723,  H.R.  1647 
and  H.R.  4711.   The  March  1978  position  paper  is 
reproduced,  together  with  our  oral  testimony,  in  the 
printed  Hearings  before  the  Subcommittee  on  Criminal 
Justice,  Committee  on  the  Judiciary,  U.S.  House  of 
Representatives,  on  HR.  6869.  at  pages  1031  through 
1082. 

In  October  1979,  we  submitted  a  written 
Position  Paper  and  gave  oral  testimony  before  the 
Committee  on  the  Judiciary,  United  States  Senate  on 
proposed  bills  S.  1722  and  S.  1723  (the  House  version) 

In  preparing  this  testimony  we  have  approached 
our  task  from  the  viewpoint  of  practicing  federal 
defense  lawyers  with  a  vast  knowlege  of  the  practical 
workings  of  the  federal  criminal  justice  system.   We 
have  reviewed  the  current  Senate  bills  S.  829,  S.  830 
S.  668  and  S.  1182  (submitted  by  the  Judicial 
Conference  of  the  United  States). 
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attempt  herein  to  deal  with  the  other  subjects 

contained  in  S.  829,  many  of  which  we  have  previously 

addressed  at  other  times.   By  failing  to  address  these 

issues  at  this  time,  we  do  not  intend  to  express  any 
.position,  either  express  or  implied. 

."   i-We  have  focused  on  those  areas  in  the  current 
bills  which  we  think  work  the  most  profound  and 
undesirable  changes  in  the  sentencing  laws,  and  have 
tried  to  highlight  those  changes,  demonstrate  their 
consequences,  and  where  possible,  suggest  alternative 
approaches. 

This  presentation  is  the  product  of  the 
Legislative  Subcommittee  of  the  Federal  Defender 
Advisory  Committee.   Those  who  worked  on  the 
subcommittee  which  produced  this  position  paper  are 
Robert  Altman,  Northern  District  of  Georgia;  Phyllis 
Skloot  Bamberger,  Southern  District  of  New  York  and 
Second  Circuit;  James  R.  Dunn,  Central  District  of 
California;  Edward  F.  Marek,  Northern  District  of 
Obiof  and  David  S.  Teske,  District  of  Oregon. 

TITLE  II  -  SENTENCING  PROVISIONS 

In  previous  testimony  before  the  House  and 
Senate  we  urged  the  adoption  of  a  sentencing  system  in 
the  trial  court  which  would  include  sentencing 
guidelines  that  are  purely  advisory.   We  continue  to 
believe  that  advisory  guidelines  are  the  best  approach 
to  sentencing  reform. 
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The  sentencing  framework  as  we  envisioned  it 
would  require  the  court  to  set  forth  on  the  record  a 
statement  of  the  specific  reasons  for  imposition  of  a 
sentence  different  from  that  provided  in  the  appli- 
cable sentencing  guidelines,  and  to  make  findings  of 
fact  underlying  the  sentence.   The  court  would  be 
required  to  weigh  certain  factors  to  be  considered  In 
sentencing  and  specific  sentencing  goals  which  for  the 
first  time  would  be  spelled  out  in  the  statute. 
Appellate  review  of  the  process  by  the  defendant  and  a 
modified  parole  system  and/or  Rule  35  modification  to 
provide  a  "safety  net"  for  the  disparate  sentence  not 
otherwise  corrected  under  this  system,  rounded  out  the 
new  approach. 

We  concluded  that  this  system  would  provide  a 
sufficient  framework  to  accomplish  the  objectives  of 
sentencing  without  the  heavy  price  of  removing  • 
virtually  all  of  the  sentencing  discretion  from  the 
trial  judge.   We  also  suggested  a  trial  period  of 
several  years  to  monitor  effectiveness  of  the  new  plan 
and  make  necessary  modifications  based  on  experience. 

We  maintain  our  preference  for  advisory 
guidelines;  however,  since  we  believe  that  the 
mandatory  guidelines  approach  of  S.  829,  having 
already  passed  the  Senate  in  the  past,  may  become  part 
of  any  final  legislation,  we  once  again  address  the 
Issues  raised  by  the  mandatory  sentencing  proposals. 

A.   SENTENCING  GUIDELINES 

There  Is  no  question  that  the  guidelines  in 
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S.829  are  mandatory,  leaving  the  trial  judge  little  or 
no  discretion.   Whatever  discretion  remains  is 
extremely  limited  (especially  in  the  event  of  a  rela- 
tively short  prison  term),  since  the  maximum  range  for 
a  term  must  not  exceed  the  minimum  range  by  more  than 
25Z.   The  latest  Senate  version  in  S.  829  is  even  more 
restrictive  than  S.  1437  and  S.  1722  which .provided 
for  25%  or  12  months,  whichever  is  greater. 

We  believe  the  significant  loss  of  the  court's 
ability  to  dispense  individualized  justice  under  the 
mandatory  guidelines  approach  of  S.  829  is  a  loss  for 
both  the  public  and  the  individual.   Justice  is  served 
best  by  courts  which  have  the  latitude  to  weigh  all 
the  relevant  interests  that  should  be  protected  in 
each  case,  and  where  they  are  in  conflict,  decide 
which  are  paramount.   To  the  extent  that  the  court  is 


^Section  3553  provides: 

(b)   APPLICATION  OF  GUIDELINES  IN 
IMPOSING  A  SENTENCE 

The  court  shall  Impose  a  sentence  of 
the  kind,  and  within  the  range  refer- 

red  to  in  subsection  (a)(4)  unless  the 
court  finds  that  an  aggravating  or  mit- 
igating circumstance  exists  that  was 
not  adequately  taken  into  consideration 
by  the  Sentencing  Commission  in  formu- 
lating the  guidelines  and  that  should 
result  in  a  sentence  different  from 
that  described. 

228  U.S.C.  section  994(b)  provides: 

If  a  sentence  specified  by  the  guide- 
lines Includes  a  term  of  imprisonment, 
the  maximum  of  the  range  established 
for  such  a  term  shall  not  exceed  the 
minimum  of  that  range  by  more  than  25 
percent. 
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severely  limited  in  its  discretion,  it  is  prevented 
from  achieving  that  goalk 

It  is  true,  exercise  of  discretion  creates  some 
disparity,  but  disparity  in  some  cases  may  be 
warranted  if  the  courts  are  to  effectively  serve  their 
individual  districts.   For  example,  timber  theft  is  an 
offense  which  occurs  frequently  in  the  District  of 
Oregon  but  rarely  in  the  Southern  District  of  New 
York.   Application  of  the  sentencing  factors  of  public 
safety  and  deterrence  might  well  produce  a  justifiable 
disparity  between  these  districts  for  this  offense. 

Some  criticism  of  the  court's  exercise  of  its 
sentencing  discretion  is  justified  by  historical  per- 
formance, especially  in  view  of  the  perceived 
disparity  of  sentences  which  is  a  major  underlying 
premise  of  this  new  legislation.   However,  these 
disparities  are  not  entirely  the  fault  of  the  courts 
inasmuch  as  Congress  has  never  given  the  courts  any 
specific  direction  by  legislating  any  objectives, 
policies,  or  guidance  for  the  courts  to  follow  in 
sentencing.   To  this  end,  we  feel  that  provisions  such 
as  sections  3102  and  3103  of  H.R.  4711  and  section 
3553(a)  of  S.  1630,  which  state  the  factors  to  be 
considered  in  imposing  sentences  and  which  require 
that  the  reasons  for  imposing  a  sentence  be  stated  on 
the  record,  are  adequate  first  steps  toward  the 
elimination  of  unwarranted  disparity. 

!•   Discretion  Transferred  to  the  Prosecutor 
In  enacting  a  new  sentencing  guidelines  format. 
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Congress  must  necessarily  intend  to  withdraw  a  certain 
amount  of  sentencing  discretion.   However,  constraints 
upon  the  court's  discretion  will  merely  transfer  that 
discretion  to  others,  principally  the  prosecutor. 
Where  several  grades  of  one  offense,  or  several 
different  offenses  are  available  to  the  prosecutor 
(and  since  the  range  of  discretion  available  to  the 
sentencing  judge  under  a  given  guideline  is  limited), 
the  prosecutor  can  virtually  sentence  the  defendant 
with  his  or  her  charging  decision.  Moreover,  in  view 
of  the  preference  for  incremental  penalties  for 
multiple  offenses  contained  in  section  994  (k)  of  S. 
1630,  the  power  of  the  prosecutor  becomes  awesome. 

This  section  requires  that  the  guidelines  are  to 
provide  for  an  incremental  penalty  for  multiple 
offenses  committed  at  different  times  and  charged  in 
one  case.   This  enables  the  prosecutor  to  control  the 
term  of  custody  by  using  his  discretion  to  add  charges 
by  subdividing  conduct  or  by  adding  counts  which  will 
automatically  increase  the  penalty  imposed.   Thus,  the 
prosecutor  can  charge  a  theft  of  a  check,  forging  that 
check,  and  subsequently  uttering  the  check  as  three 
separate  crimes,  and  a  conviction  would  necessitate  a 
higher  penalty.   This  would  result  in  a  higher 
sentence  for  the  person  who  steals,  forges,  and  cashes 
one  check  than  for  the  person  who  steals  ten  checks  in 
one  envelope.   This  discretion  in  the  prosecutor, 
combined  with  the  power  to  choose  which  grade  of 
offense  will  be  charged  and  whether  a  charge  with  a 
mandatory  sentence  will  be  included,  demonstrates  that 
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it  is  the  prosecutor  who  has  primary  influence  over 
the  sentence. 

Placing  this  discretion  with  the  prosecutor  may 
be  severely  criticized  because  it  is  exercised  in  an 
atmosphere  of  low  visibility  and  is  generally  not  the 
subject  of  review.   Another  strong  criticism  we  have 
is  that  it  has  been  placed  in  the  hands  of  an  advo- 
cate.   The  transfer  of  the  sentencing  discretion  to 
the  charging  authority  moves  sentencing  one  step  away 
from  the  courtroom  and  one  step  closer  to  the  police 
station. 

2.  Increase  in  Trials 

A  system  of  rigid,  mandatory  guidelines  will  also 
result  in  a  substantial  increase  in  the  number  of 
cases  going  to  trial.   The  incentive  for  a  defendant 
to  plead  guilty  will  be  substantially  eliminated  since 
he  cannot  expect  to  receive  a  lesser  sentence  if  he 
pleads  guilty  instead  of  going  to  trial.   In  many 
cases,  whether  a  defendant  goes  to  trial  or  not,  the 
sentence  established  by  the  guidelines  will  be  the 
same.   At  least  now  if  a  prosecutor  insists  on  a  plea 
of  guilty  to  a  particular  offense,  a  defendant  can 
hope  for  a  lower  sentence  under  the  maximum. 

While  Rule  11,  Federal  Rules  of  Criminal 
Procedure,  will  continue  in  its  present  form  [Section 
3742(a) (3) (B)l,  it  is  unlikely  that  the  sentencing 
commission  will  permit  its  utilization  to  defeat  the 

25-694  0-84-31 
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established  guidelines  [S.  829  Section  944(a)(2)(D)]. 
Therefore,  the  incentive  to  plead  guilty  under  a  Rule 
11  agreement  to  obtain  a  lower  sentence  will  also  be 
restricted.   Finally,  any  real  fear  of  the  defendant 
that  he  might  'receive  an  increased  sentence  if  he  goes 
to  trial  will  disappear,  as  the  25%  sentencing  range 
of  the  guidelines  leaves  little  room  for  discretion. 

The  less  rigid  Judicial  Conference  version  which 
permits  more  deviation  from  the  guidelines  where  the 
circumstances  of  the  offense  or  offender  warrant,  may 
avoid  some  of  these  problems  inherent  in  S.  829. 

B.    APPELLATE  REVIEW  OF  SENTENCES 

We  endorse  appellate  review  of  sentences  by  the 
defendant  as  a  means  to  reach  the  problems  of 
disparity  and  the  outrageous  sentence. 

With  about  90Z  of  all  criminal  cases  resulting  in 
dispositions  where  guilt  Is  not  contested,  the  onl7 
real  issue  at  stake,  in  most  cases,  is  the  question  of 
appropriate  punlshiLent-. 

Many  appeals  are  presently  taken,  solely  or 
largely,  because  the  defendant  is  dissatislf led  with 
the  sentence.   A  substantial  number  of  substantive  ap- 
peals would  be  avoided  if  the  conviction  and  sentence 
were  followed  by  appellate  review  of  sentence  only. 
Appellate  review  of  the  .sentence  would  also  aid  the 
Court  of  Appeals: 
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It  Is  the  history  of  the  common  law  that 
inventive  judges  have  often  been  forced  to 
prevent  injustice  by  the  use  of  indirect  or 
highly  fictional  methods.   That  they  have  had  the 
ingenuity  and  the  motivation  to  do  so  is  a  great 
tribute.   What  is  suggested  here  is  that 
permitting  review  of  the  sentence  would  have  the 
effect  of  focusing  the  contest  on  what  in  many 
cases  is  the  only  real  issue  at  stake.   It  is 
believed  that  this  would  remove  one  source  of  the 
desire,  the  need,  and  the  practice  of  reaching 
this  issue  by  artificial  means.   ABA  Report  on 
Standards  Relating  to  the  Administration  of 
Justice;   Appellate  Review  of  Sentences  3.  n.2 
(Approved  Draft  1978) 

We  offer  a  few  suggestions  to  remove  ambiguities 
and  to  promote  the  efficient  Teduction  of  sentence 
appeals. 

1.   Appeal  of  Sentence  by  Defendant 
Under  the  Judicial  Conference  bill,  section  3742, 
a  defendant  may  appeal  any  sentence  on  the  ground  that 
it  was  imposed  (1)  in  violation  of  the  Constitution  or 
laws  of  the  United  States;  (2)  in  violation  of  certain 
sentencing  procedures  or  (3)  as  a  result  of  an 
incorrect  application  of  the  guidelines.   Also,  the 
defendant  may  appeal  in  those  cases  where  the  sentence 
imposed  is  more  severe  than  the  most  severe  sentence 
authorized  under  the  guidelines,  or  a  sentence  is 
imposed  for  which  no  sentencing  guideline  has  been 
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prescribed,  and  the  sentence  is  "plainly 
inappropriate". 

In  S.  829,  the  comparable  section  3742  limits  the 
appeal  only  to  final  sentences  imposed  for  felonies  or 
Class  A  misdemeanors  when  the  sentence  includes  a 
greater  fine  or  term  of  imprisonment  than  the  maximum 
established  in  the  guidelines.   *^ere  is  no  provision 
for  an  appeal  of  a  sentence  for  which  there  is  no 
sentencing  guideline  applicable. 

Neither  S.  82":  z-   ^ha  Judicial  Conference  bill 
allow  fbr  an  appeal  of  a  felony  sentence  that  is 
within  the  applicable  sentencing  guideline. 
Underearller  House  versions,,  if  the  sentence  within 
the  guidelines  is  clearly  unreasonable,  an  appeal  may 
be  taken  by  a  certiorari  type  petition  for  leave  to 
appeal.  . 

In  view  of  the  very  narrow  sentencing  range  in 
the  guidelines  it  is  important  to  provide  as  much 
flexibility  as  possible  for  the  judge  to  go  outside 
the  guidelines  in  the  appropriate  case.  We  believe 
that  the  appeal  rights  set  forth  in  S.  1182,  the 
Judicial  Conference  bill,  best  serve  this  objective 
since  the  judge  is  given  more  discretion.  Under  S. 
1182,  section  3581(a),  the  court  must  sentence  within 
the  guidelines  "unless  the  court  finds,  on  the  basis 
of  the  circumstances  of  the  particular  offense  or 
Information  about  the  particular  defendant,  that  the 
purposes  of  sentencing  set  forth  in  section  3802(a)  of 
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this  title  would  best  be  served  by  departing  from  such 
guideline."  Thus,  the  court  retains  some  ability  to 
fashion  individual  sentences. 

Under  the  comparable  provisions  in  Section 
3553(b)  of  S.829,  the  court  can  go  outside  the 
guidelines  only  when  the  court  finds  that  an 
"aggravating  or  mitigating  circumstance  exists  thatwas 
not  adequately  taken  into  consideration  by  the 
Sentencing  Commission  in  formulating,  the  guidelines". 
If  a  particular  factor  was  considered  at  all  in 
formulating  the  guidelines,  the  courts'  hands  are 
completely  tied  in  giving  special  consideration  to 
that  factor  over  and  above  the  guidelines  treatment  in 
an  extraordinary  case. 

We  suggest  also  the  addition  of  a  provision  which 
would  permit  a  challenge  by  the  defendant,  and  review 
by  the  appellate  courts,  of  findings  of  fact  if 
clearly  erroneous  and  material  to  the  sentence,  or  if 
the  sentence  was  materially  affected  thereby. 

2.   Procedure  for  Appeal  of  Sentence 
Under  former  H.R.  1647  a  notice  of  appeal  had  to 
be  filed  within  thirty  (30)  days  after  the  date  on 
which  the  sentence  was  imposed  rather  that  the  regular 
ten  (10)  day  appeal  period.   Section  (a)(2)  provided 
for  a  certiorari  type  appeal  procedure  for  sentences 
imposed  within  the  guidelines.   We  generally  favor 
this  certiorari  approach  to  appeals  within  the 
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guidelines  if  chere  is  to  be  no  Rule  35  modification, 
otherwise  there  is  no  mechanism  to  reach  the 
extraordinary  case. 

We  also  strongly  recommend  that  a  uniform  thirty 
(30)  day  filing  limit  be  established  for  both 
substantive  and  sentence  appeals.   Such  a  period  would 
provide  the  defendant  with  a  "cooling  off"  period  in 
which  to  reflect  on  the  fairness  of  his  sentence. 
This  is  absolutely  necessary  in  view  of  the  fact  that 
the  entire  appeals  process  (including  the  Rule  35 
which  used  to  be  available  for  120  days  after 
sentencing)  is  now  compressed  into  a  ten  day  period 
for  appeal  under  current  law.   Since  the  defendant 
must  make  all  of  his  objections  to  sentencing, 
(including  misapplication  of  the  guidelines),  at  the 
trial  level.  It  is  more  fair  and  equitable  to  allow  a 
reasonable  amount  of  time  to  formulate  a  position  on 
whether  to  appeal  at  all,  and  if  so,  on  what  issues. 
This  may  very  well  reduce  the  number  of  sentence 
appeals  taken. 

A  new  thirty  (30)  day  appeal  period  may  also 
reduce  the  number  of  substantive  appeals  taken,  since 
the  defendant  who  is  forced  to  file  a  notice  of  appeal 
within  ten  days  in  order  to  preserve  jurisdiction  to 
appeal  may  be  reluctant  to  withdraw  it  once  it  is 
filed.   This  new  time  limit  would  be  especially 
helpful  for  defendants  in  custody  who  are  not  able  to 
see  their  attorneys  readily  atid  seek  their  advice 
regarding  an  appeal. 
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3.   Government  Appeal  of  Sentences 
At  first  blush,  notions  of  fairness  seem  to 
support  a  government  right-of-appeal  where  the 
defendant  has  one.   However,  closer  examination  of  the 
very  nature  of  our  system  of  justice,  as  dictated  by 
the  Constitution,  illustrates  important  areas  in  which 
defendants  are  accorded  rights  and  the  government  is 
not. 

The  double-jeopardy  clause  prevents  a  general 
right  of  government  appeal  from  an  adverse  judgment  In 
a  criminal  case  no  matter  how  strong  the  evidence  of 
guilt  or  how  serious  the  trial  error  against  the 
government.   Similarly,  the  Sixth  Amendment  accords 
the  right  of  confrontation  only  to  the  defendant  -- 
not  the  government.   Congress  has  also  enacted  rules 
governing  criminal  trials  which  accord  rights  only  to 
a  defendant.   Also,  Rule  609,  Federal  Rules  of 
Evidence,  requires  a  trial  court  to  assess  prejudice 
to  the  defendant  as  a  witness  only  and  gives  no  such 
consideration  to  the  government's  witnesses.   In  sum, 

we  have  not  required  full  parity  in  the  administration 

3 

of  criminal  justice. 


3  Since  our  last  position  papers  were  prepared,  the 
case  of  the  United  States  y.  DiFrancesco  449  U.S.  117, 
(1980)  was  decided  by  the  United  States  Supreme  Court.   In 
DiFrancesco,  the  issue  presented  was  whether  the  "dangerous 
special  offender"  statute,  18  U.S.C.  section  3575(e) (f), 
authorizing  the  United  States  to  appeal  a  sentence,  violated 
the  double  jeopardy  clause  of  the  fifth  amendment  of  the 
constitution. 

In  a  5  to  4  decision,  the  Supreme  Court  held  that  this 
narrow  provision  in  the  Organized  Crime  Control  Act  which 

(Continued) 
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If  Congress  does  adopt  government  appeal  of 
sentences,  safeguards  must  also  be  erected  to  minimize 
the  potential  for  prosecutorial  misuse  of  it  as  a 
weapon  to  dissuade  a  defendant  from  appealing  his 
conviction  on  the  merits. 

a.   Government  Appeal  Right  Acts  as 
Deterrent  to  Appellate  Review  of  Merits  of 
Conviction 

Even  with  a  requirement  for  prior  personal 
approval  of  the  Attorney  General  or  the  Solicitor 
General,  the  very  existence  of  a  government  right  of 
appeal  of  sentence  can  be  held  out  by  a  prosecutor  to 
inhibit  a  defendant  from  seeking  review  of  a 
conviction  on  the  merits.   Our  experience  has  been 
that  prosecutors  will  use  tools  available  to  them  to 
accomplish  the  desired  goal  ' —  lengthy  incarceration. 
This  is  especially  true  where  an  appeal  involves  a 
sensitive  issue,  like  prosecutorial  misconduct. 

For  example,  assume  a  defendant  files  a  pre-trial 
motion  on  a  point  of  law,  loses,  and  is  given  a 
sentence  which  is  below  the  guidelines.   The  defendant 
is  in  the  untenable  position  of  risking  a  greater 

(Continued) 

provided  for  government  appeal  of  sentence  did  not  violate 
the  double  jeopardy  clause.   Justice  Blackman  appeared  to 
limit  the  impact  of  the  opinion  to  that  particular  statute 
involved  when  he  stated  on  page  25  that  ''the  statute  is 
limited  in  scope  and  is  narrowly  focused  on  the  problem  so 
identified." 

Despite  this  ruling,  which  some  will  suggest  validates 
the  constitutionality  of  appellate  review  by  the  government 
in  all  cases,  we  believe  that  across-the-board  government 
appeal  of  sentences  is  unwise  and  should  not  be  adopted  as 
part  of  the  Criminal  Code. 
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sentence  on  appeal  if  he  appeals  his  conviction  and 
raises  the  legal  and  other  alleged  errors,  and  the 
government  retaliates  by  appealing  the  sentence.   Here 
the  government's  right  to  appeal  would  have  a  severe 
chilling  effect  on  the  defendant's  right  to  contest 
his  conviction.   This  is,  of  course,  the  situation  in 
many  white  collar  crimes,  which  generally  result  in 
sentences  lower  than  the  government  desires.   Such 
cases  frequently  present  important  legal  issues 
affecting  the  conviction.   By  appealing  sentence,  the 
government  can  insulate  cases  from  direct  review,  and 
substantial  trial  errors  --  including  prosecutorial 
misconduct  —  will  go  uncorrected.   There  is  almost 
nothing  so  threatening  to  a  person  as  a  jail  term,  and 
the  possibility  that  an  imposed  term  will  be  increased* 
may  be  too  great  a  threat  to  some  defendants  for  them 
to  pursue  their  right  of  appeal. 

If  In  fact  the  government  is  granted  a  right  Co 
appeal,  then  the  proposal  that  the  appeal  must  be 
personally  approved  by  the  Attorney  General  or  the 
Solicitor  General  must  be  strictly  enforced,  and  be 
non-delegable  to  subordinates.  We  also  strongly  urge 
that  the  Congress  set  forth  standards  for  the  exercise 
of  discretion  in  deciding  to  permit  government 
appeals.   In  addition  to  personally  signing  off,  the 
Attorney  General  or  Solicitor  General  must  be  required 
to  certify,  for  example,  that  the  particular  sentence 
under  consideration,  if  not  reviewed  on  appeal,  would 
substantially  depreciate  the  deterrent  effect  the 
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sentence  would  have  on  the  commission  of  the  offense 
by  others.   This  certification  would  be  reviewable  by 
the  Court  of  Appeals  (unlike  the  present  certification 
provision  in  the  use  immunity  and  wiretap  statutes). 
The  legislative  history  must  also  make  it  clear 
thatgovernment  appeal  is  for  the  unusual  case. 

We  also  propose  that  the  government  be  required 
to  file  its  notice  of  appeal  of  sentence  substantially 
in  advance  (at  least  5  days  if  the  time  for  the 
defendant  remains  10  days)  of  the  filing  date  for  the 
defendant's  notice  of  appeal  from  either  sentence  or 
conviction.   While  this  requirement  would  not  be 
foolproof,  it  would  require  the  government  to  elect 
prior  to  the  defendant,  and  at  least  minimize  the 
potential  for  retaliation  after  a  defendant's  notice 
of  appeal  is  filed. 

Our  experience  also  leads  us  to  conclude  that  any 
problem  of  deviation  from  the  guidelines  will  exist 
predominately  on  the  high  side.   Few  cases  will  result 
In  sentences  below  the  guidelines  legitimately 
requiring  government  appeal.   Therefore,  rather  than 
providing  a  right  of  appeal  for  the  government  to  this 
time,  we  urge  Congress  to  mandate  a  study,  as  it  has 
done  in  other  areas  of  S.  829,  to  determine  the  kind 
and  number  of  sentences  imposed  below  the  guidelines 
over  a  period  of  years.   Then,  if  the  study  warrants 
it,  government  appeal  of  sentence  can  be  reconsidered 
at  that  time. 
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C.    ALTERNATIVE  RECOMMENDATIONS  AND  TECHNICAL 
OBSERVATIONS  ON  SENTENCING 

1.  Advisory  Guidelines  and  Sentencing  Goals 
We  strongly  recommend  that  the  proposed 

guidelines  be  advisory  rather  than  mandatory.  We  have 
no  objection  to  mandatory  consideration  of  the 
guidelines;  however,  we  feel  their  application  should 
be  advisory  only. 

Without  mandatory  guidelines,  the  sentencing 
system  of  both  bills  would  provide:  (1)  sentencing 
goals  or  purposes,  (2)  factors  to  be  considered  in 
sentencing,  (3)  a  statement  by  the  court  on  the  record 
of  the  reasons  for  a  sentence  outside  the  guidelines; 
and  (4)  appellate  review  of  the  process.   This  is  far 
more  guidance  and  review  of  the  sentencing  process 
than  ever  before.  We  believe  it  will  be  enough  to 
ameliorate  present  problems  and  is  far  more  workable 
than  mandatory  guidelines.   We  also  suggest  a  three  to 
five  year  study  to  monitor  the  plan's  effectiveness  in 
reducing  unwarranted  disparity. 

2.  Contents  of  the  Guidelines 

The  focus  of  the  guidelines  is  on  two  factors: 
categories  of  offenders,  and  categories  of  offenses. 
What  is  proposed  is  a  double  axis  system  similar  to 
that  presently  used  by  the  Parole  Commmission. 

As  drafted,  the  guideline  structure  does  not 
provide  much  latitude  to  weigh  the  many  relevant 
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Individualized  interests  that  should  be  protected  in 
each  case,  thus  frustrating  the  court  in  its  attempt 
to  weigh  and  consider  the  factors  to  be  considered  in 
sentencing.   And,  aa  previously  noted,  the  range  is 
extremely  narrow  and  limited  to  25%  of  the  minimum 
range.   A  wider  range  (although  it  could  largely  - 
eviscerate  appellate  review  if  the  range  were  too 
great)  would  be  preferable  if  the  mandatory  guidelines 
are  retained. 

We  urge  consideration  of  language  to  convey  the 

congressional  intent  that  the  range  be  wide  enough  so 

that  guidelines  do  not  result  in  presumptive  or 
mandatory  sentences. 

In  S.  829  there  is  an  expansive  attempt  to  list 
the  factors  to  be  considered' in  establishing 
categories  of  offenses  and  defendants  (Title  28, 
U.S.C.  section  994).   Those  factors  contained  in  sub- 
sections (c)  and  (d)  are  of  some  concern  to  us  as  they 
suggest  that  certain  guidelines  could  change  often 
with  the  winds  of  public  opinion.   Subsection  (c)(4) 
provides  that  the  Commission  should  take  into 
consideration  "the  community  view  of  the  gravity  of 
the  offense"  and  subsection  (c)(5)  "the  public  concern 
generated  by  the  offense." 

We  support  the  proposal  in  S.  829,  section  994 (p) 
mandating  an  evaluation  by  the  Commission  of  the 
impact  of  the  sentencing  guidelines  on  prosecutorial 
discretion,  plea  bargaining,  disparities  in  sentencing 
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and  the  use  of  incarceration.   The  section  provides 
that  a  report  should  be  prepared  for  all  appropriate 
courts,  the  Department  of  Justice  and  the  Congress, 
but  makes  no  provision  as  to  when  this  report  is  to  be 
prepared.   Consistent  with  our  previous 
recommendation,  we  suggest  that  such  a  report  should 
be  prepared  at  least  within  three  to  five  years  of 
Implementation  of  the  new  sentencing  program. 

3.   S.  1182  Section  3802(b).  Least  Severe 
Measures 

We  strongly  urge  the  inclusion  of  section  3802(b) 
of  the  Judicial  Conference  bill  which  provides  that 
the  sentencing  guidelines  shall  provide  for  imposition 
of  the  least  severe  measure  or  measures  necessary  to 
achieve  the  purposes  of  sentencing  set  forth  in  the 
bill.   Alternatives  to  incarceration  in  non-violent 
crimes  is  an  area  that  should  be  emphasized  in  this 
legislation  and  we  are  disappointed  that  more  emphasis 
has  not  been  placed  on  urging  judges  to  utilize  the 
concepts  of  community  service  and  other  alternative 
sentences.  We  strongly  urge  inclusion  of  such 
language  in  the  bill. 

There  should  also  be  more  emphasis  on  the  use  of 
drug  therapy  and  counselling,  and  psychiatric  and 
psychlogical  treatment  in  connection  with 
sentencing.   As  defense  lawyers  in  the  pits  trying 
cases  we  see  constantly  the  need  for  more  medical  and 
psychological  resources  for  defendants.   In  the  prison 
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system  Itself,  it  is  our  experience  that  these 
resources  are  virtually  non-existent  and  defendants 
simply  do  not  get  any  such  care  while  incarcerated. 
This,  of  course,  merely  adds  fuel  to  the  recidivist 
syndrome  for  some  defendants.   Community  resources 
such  as  treatment  centers  and  half-way  houses  are  also 
woefully  Indequate  in  number.   The  government  must 
make  a  massive  commitment  of  funds  and  ideas  in  this 
area. 

4.   Economic  and  Administrative  Impact  of 
the  Guidelines 

It  is  not  clear  what  is  intended  in  Title  28, 
U.S.C.  section  994(v)  regarding  a  report  to  the  com- 
mission.  If  this  means  that  each  Judge  in  each  sen- 
tencing in  a  federal  court  is  to  submit  a  written  re- 
port to  the  Commission,  this  may  produce  an  enormous 
administrative  burden  on  the  trial  court.   Moreover, 
the  elaborate  structure  of  the  Sentencing  Commission 
set  up  by  S.829  will  undoubtedly  create  a  substantial 
bureaucracy  and  will  involve  significant  economic  con- 
sequences which  should  be  seriously  studied. 

For  economic,  administrative  and  expertise 
reasons,  we  believe  that  the  existing  resources  of  the 
Federal  Judicial  Center  should  be  utilized  to 
formulate  and  report  on  the  guidelines.   In  our 
experience  the  Judicial  Center  has  done  outstanding 
work  in  the  judiciary  and  already  has  much  of  the 
expertise  necessary  to  perform  the  tasks  required.   An 
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enormously  expensive  new  bureaucracy  Is  not  needed  in 
our  view  Co  implement  a  guidelines  system,  especially 
since  it  is  our  opinion  that  guidelines  should  be 
administered  by  judges  rather  than  a  Presidential 
commission. 

5.  Membership  of  the  Sentencing  Committee 
or  Commission 

We  endorse  the  concept  that  a  majority  of  the 
Committee  should  be  judges,  but  that  persons  with 
other  backgrounds  will  also  be  eligible  to  partici- 
pate. We  suggest  that  members  of  the  defense  bar  be 
Included  for  consideration  for  these  positions,  in- 
cluding private  practioners  and  representatives  of  the 
Federal  Public  and  Community  Defenders.  We  also 
prefer  the  proposal  in  S.  1182  which  provides  that  all 
seven  members  of  the  Committee  on  Sentencing  be 
appointed  by  the  Judicial  Conference  of  the  United 
States. 

6.  Rule  32;  Presentence  Report 

The  amendments  to  Rule  32  should  be  clarified. 
The  manner  in  which  presentence  reports  may  be  read 
varies  from  district  to  district  and  sometimes  even 
within  a  district.  Some  judges  permit  counsel  to  read 
the  report  while  they  look  over  counsel's  shoulder 
while  others  permit  counsel  to  have  temporary  physical 
custody  of  it  but  without  permission  to  copy  it. 
Still  others  permit  counsel  to  copy  it.   Ultimately, 
the  defendant  is  provided  with  a  copy  when  he  faces 
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the  parole  hearing.   We  believe  it  is  time  to  make 
full  open  disclosure  of  the  report  to  the  defendant 
and  his  counsel  and  permit  physical  custody  and/or 
copying.   If  there  are  peculiar  problems  with  an 
isolated  report,  a  protective  order  can  be  entered  in 
ah  individual  case. 

7.    Section  3105,  Presentence  Hearing 
We  recommend  that  the  defendant  and  counsel  have 
the  right  to  subpoena  witnesses  and  cross-examine  all 
witnesses,  including  the  preparer  of  the  report. 

D.    VIEWS  ON  THE  PAROLE  COMMISSION,  THE  RULE  35 
MOTION  FOR  MODIFICATION  OF  SENTENCE,  AND  THE  IMPACT  ON 
THE  PRISON  SYSTEM 

1.    The  Parole  Commission 
Few  subjects  in  the  administration  of  criminal 
justice  have  produced  as  much  controversy  as  the 
concept  of  parole  and  the  performance  of  the  Parole 
Coimnission.   The  Parole  Commission  has  achieved  some 
leveling  effect  on  the  outrageous  sentence  in  a  small 
amount  of  cases;  however,  even  this  function  is 
curtailed  by  the  one  third  rule  of  Title  18,  section 
4205(b)(1).   It  has  disserved  a  great  many  of  the 
inmates  subject  to  its  jurisdiction. 

Parole,  originally  a  concept  designed  to  take  in- 
to account  a  change  of  heart,  a  change  of  circum- 
stances, or  to  dispense  mercy  in  an  appropriate  case. 
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has  become  a  re-sentencing  tool  so  predictable  that 
judges,  prosecutors  and  defense  lawyers  rely  on  it  as 
a  system  of  de  facto  determinate  sentences.   As  such, 
many  of  our  number  would  not  lament  its  fall. 
However,  before  taking  a  step  which  literally  sets 
penal  philosophy  back  to  the  Civil  War  period, 
Congress  should  carefully  study  the  direct  and 
consequential  effects.   Abolishing  the  Parole 
Commission  is  a  complete  break  with  the  rehabilitative 
concept.   Although  the  Parole  Commission  has  not 
functioned  on  this  level.  It  recently  has  acknowledged 
some  validity  to  the  concept  of  incentive.   If  the 
parole  commission  is  to  be  retained  in  any  form,  then 
we  believe  that  it  should  not  serve  as  re-sentencing 
body,  taking  into  consideration  factors  already 
considered  by  the  court  at  sentencing.   Consideration 
should  be  given  only  to  post-sentencing  factors  as 
proposed  by  the  Judicial  Conference  bill,  and  the 
Parole  Commission  should  not  have  the  power  to 
basically  relitigate  the  original  proceeding,  ignore 
plea  bargains  and  penalize  defendants  for  uncharged  or 
unproved  allegations  appearing  in  probation  reports  or 
otherwise  coming  to  the  attention  of  the  Commission. 
These  limitations  should  be  included  directly  in  the 
statute. 

2.    The  Prison  System  and  Longer  Sentences 
We  are  also  concerned  about  the  wisdom  of 
maintaining  thousands  of  prisoners  serving  long  terms 
who  have  very  little  "good-time"  or  work  credits;  who 
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have  no  prospect  of  parole; and,  who  cannot  be 
meaningfully  rewarded  for  positive  institutional 
behavior.   Through  the  interaction  of  several 
provisions  of  S.  829  a  formula  emerges  for  the 
imposition  of  unduly  long  prison  terms  with  the 
accompanying  explosion  of  prison  population  and  cost 
in  management.  - 

The  guidelines  will  mandate  sentences  based  upon 
actual  time  to  be  served  as  opposed  to  our  present 
.symbolic  sentences  with  parole  release  [S.  829, 
Section  994(1) ],   However,  the  current  maximum  . 
sentences  in  Title  18  will  provide  the  only  ceilings 
since  there  are  no  reductions  in  crime  classifications 
in  the  sentencing  bills  as  was  true  in  the  Criminal 
Code  legislation.   Moreover,  S.  829,  Section  994(1) 
flatly  states  that  the  sentencing  commission  should 
recognize  that  "current  sentences  do  not  accurately 
reflect  the  seriousness"  of  certain  offenses,  thus 
ensuring  longer  sentences. 

Further,  some  consideration  should  be  given  to 
the  overall  impact  on  prison  population.   Parole 
allows  some  consideration  for  a  balance  between 
commitments  and  releases.   Ultimately  the  taxpayer  may 
be  required  to  pay  for  additional  prisons. 

3.    Rule  35  Modification  of  Sentence 
We  believe  that  another  serious  deficit  of  both 
S.829  and  S.  1182  is  that  they  retain  minimal 
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procedural  vehicles  to  adjust  sentences  where  there  is 

a  change  of  circumstances  after  the  sentence.   There 

are  cases  in  which  the  defendant's  family  may  have 

suffered  a  catastrophe,  the  defendant  provides 
significant  service  to  law  enforcement  agencies,  or 

there  is  a  demonstrable  change  in  attitude. 

In  a  hasty  effort  to  consolidate  all  appeals  at 
one  time,  both  bills  have  deleted  the  Rule  35  remedy 
altogether  for  the  defendant,  which  leaves  a 
substantial  void  in  the  sentencing  system.   (Rule 
35(b)  is  retained  in  S.829  to  the  extent  that  the 
government  may  move  for  modification  within  one  year 
based  on  cooperation  with  the  government  by  the 
defendant)   Instead  of  total  abolition,  we  suggest 
Rule  35  jurisdiction  be  limited  in  some  way,  perhaps 
to  a  more  narrowly  drawn  definition  of  changed 
circumstances  than  presently  exis-ts  in  the  rule. 
Section  3582  (c)(2)  of  S.668,  the  Kennedy  bill,  does 
provide  a  modification  motion  procedure,  but  only  for 
very  long  sentences.   (Section  2302(c)  of  S.  1630  also 
contained  a  similar  provision,  but  for  some  reason  has 
been  deleted  from  S.  829)   A  provision  such  as  this, 
which  also  covers  shorter  sentences,  perhaps  of  one 
year  or  more,  should  definitely  be  included  in  the 
bill.   Whatever  their  format,  adequate  post-sentencing 
procedures  should  be  maintained  to  give  relief  in 
these  and  similar  situations. 
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SUMMARY  OF  TESTIMONY 

The  Federal  Public  and  Community  Defenders,  while 
expressing  no  position  on  the  merits  of  the  proposed  Federal 
Tort  Claims  Act  Amendments  as  they  may  apply  to  other  federal 
employees,  do  not  support  inclusion  of  the  Federal  Public 
Defenders  within  the  Federal  Tort  Claims  Act,  as  proposed  by 
S.829.  Since  the  Supreme  Court's  decision  in  Ferri  v. 
Ackerman,  444  U.S.  193  (1979),  the  Federal  Defenders  and  the 
judiciary  have  sought  an  appropriate  way  to  protect  officers 
and  employees  of  the  Federal  Defender  organizations  from 
potential  liability  for  negligent  acts  or  omissions  arising 
out  of  their  duties  and  responsibilities  in  providing  repre- 
sentational services  under  the  Criminal  Justice  Act  (18 
U.S.C,  §3006A). 

We  support  an  alternate  approach  to  that  provided 
"by  the  Federal  Tort  Claims  Act  Amendments  contained  in  S.829. 
We  suggest  that  a  separate  provision  be  enacted  which  permits 
the  Director  of  the  Administrative  Office  of  the  United 
States  Courts,  to  the  extent  the  Director  deems  appropriate, 
to  provide  representation  for  and  hold  harmless,  or  provide 
liability  insurance  for,  any  person  who  is  an  officer  or 
employee  of  a  Federal  Public  Defender  organization,  or  a  Com- 
munity Defender  organization  receiving  periodic  sustaining 
grants,  established  pursuant  to  the  Criminal  Justice  Act,  for 
money  damages  for  injury,  loss  of  property,  or  personal  in- 
jury or  death  arising  from  malpractice  or  negligence  of  any 
such  officer  or  employee  in  furnishing  representational  ser- 
vices pursuant  to  the  Criminal  Justice  Act  while  acting 
within  the  scope  of  such  persons  office  or  employment. 
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This  approach  best  fosters  the  goals  of  the 
Criminal  Justice  Act  and  the  principles  set  forth  in  Ferri  v. 
Ackerman  because:  1)  It  protects  federal  public  and  community 
defenders  against  personal  liability  at  a  nominal  and  reason- 
able cost;  2)  It  would  prevent  the  inherent  conflict  created 
if  the  Department  of  Justice  were  charged  with  the  duty  of 
certifying  that  a  federal  defender  was  acting  within  the 
scope  of  his  office  or  employment  at  the  time  of  the  incident 
as  well  as  the  conflict  created  by  the  Attorney  General's 
duty  of  defending  suits  against  the  federal  public  and  com- 
munity defenders;  3)  It  would  protect  the  separation  of 
duties  between  the  prosecutor  and  defense  counsel  and  the 
appropriately  adversary  role  between  the  two;  4)  It  would 
maintain  all  available  remedies  for  an  aggrieved  individual; 
5)  It  would  place  public  defenders  on  the  same  liability 
plane  as  retained  counsel,  thus  maintaining  the  incentive  for 
appointed  and  retained  counsel  to  perform  with  equal  compe- 
tence; and  6)  It  would  assure  that  the  federal  public  and 
community  defender  offices  will  be  able  to  continue  to 
attract  and  retain  highly  qualified  and  competent  attorneys 
with  experience  in  the  practice  of  criminal  law. 

The  passage  of  the  Federal  Tort  Claims  Act 
Amendments  in  S.829  would  create  a  chaotic  and  negative  situ- 
ation for  the  federal  defenders.  First,  the  amendments  only 
apply  to  federal  officers  and  employees.  Some  of  the  federal 
defender  offices  are  "community  defenders"  created  under  the 
Criminal  Justice  Act,  18  U.S.C.,  §3006A.  These  community 
defenders  are  employees  of  local  non-profit  corporations  and 
would  not  be  covered  by  the  amendments  because  they  are  not 
federal  employees  or  officers.   Such  a  situation  would  create 
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different  rights  and  remedies  against  different  federal 
defender  offices.  Secondly,  applying  the  Federal  Tort  Claims 
Act  to  Federal  Public  Defenders  is  contrary  to  the  goals  of 
the  Criminal  Justice  Act  and  the  principles  enunciated  by  the 
Supreme  Court  in  Ferri  v.  Ackerman. 

The  alternate  approach  of  allowing  the  Director  of 
the  Administrative  Office  of  the  United  States  Courts  to  pro- 
vide representation  for  and  hold  harmless,  or  provide  liabil- 
ity insurance  for  the  federal  defenders,  is  a  practical  and 
effective  way  of  providing  coverage  for  the  Federal  Public 
and  Community  Defenders  while  assuring  the  continued  success 
of  the  Federal  Defender  Program.  Therefore,  the  Federal  Pub- 
lic and  Community  Defenders  respectfully  urge  that  they  not 
be  included  within  the  Federal  Tort  Claims  Act  Amendments  of 
S.829  and  that  a  separate  provision  be  included  which  allows 
the  Director  of  the  Administrative  Offices  of  the  United 
States  Courts,  to  the  extent  he  deems  appropriate,  to  provide 
representation  for  and  hold  harmless,  or  provide  liability 
insurance  for,  any  person  who  is  an  officer  or  employee  of  a 
federal  public  defender  organization,  or  a  community  defender 
organization  for  money  damages  for  injury,  loss  of  property, 
or  personal  injury  or  death  arising  from  malpractice  or  neg- 
ligence of  any  such  officer  or  employee  in  furnishing  repre- 
sentational services  pursuant  to  the  Criminal  Justice  Act. 

INTRODUCTION 

Mr.  Chairman,  we  thank  you  for  the  opportunity  to 
appear  before  the  Subcommittee  and  express  our  views  on  the 
proposed  Federal  Tort  Claims  Act  Amendments  of  S.829,  the 
Comprehensive  Crime  Control  Act  of  1983. 
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The  Federal  Public  and  Community  Defender  Program 
was  authorized  under  legislation  passed  in  1970.  There  are 
now  40  defender  offices  in  the  country's  94  judicial  dis- 
tricts. In  fiscal  1981,  approximately  41,340  persons  were 
represented  by  counsel  appointed  under  the  Criminal  Justice 
Act.  Of  that  number,  approximately  22,633  (54.7%)  were  rep- 
resented by  Federal  Public  and  Community  Defenders.  These 
figures  offer  some  indication  of  our  role  in  the  federal  cri- 
minal justice  system  and  our  familiarity  with  its  operation. 

In  preparing  this  testimony  we  have  approached  our 
task  from  the  viewpoint  of  practicing  federal  defense  lawyers 
with  a  vast  knowledge  of  the  practical  workings  of  the  feder- 
al criminal  justice  system.    As  such  we  have  an  extremely 
high  degree  of  exposure  to  malpractice  suits. 

Because  the  proposed  Federal  Tort  Claims  Act 
Amendments  would  apply  to  suits  brought  against  Federal 
Public  Defenders  we  have  attempted  to  provide  a  perspective 
based  on  the  practical  impact  of  this  amendment  upon  both  the 
Federal  Public  Defenders  and  Community  Defenders.  We  'believe 
that  application  of  the  proposed  Federal  Tort  Claims  Act 
Amendments  to  the  Federal  Defenders  is  not  in  the  best 
interest  of  the  defenders  or  the  operation  of  the  federal 
criminal  justice  system.  In  that  regard  we  have  attempted  to 
suggest  an  alternative  which  satisfies  the  goals  of  the 
amendment  but  which  is  a  more  reasonable  and  practical 
alternative  for  protecting  the  Federal  Defenders. 

This  Position  Paper  was  prepared  by  the  Legislative 
Subcommittee  of  the  Federal  Public  and  Community  Defender 
Advisory  Committee.    Those  who  worked  on  the  Subcommittee 
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which  produced  this  Position  Paper  are  Robert  Altman, 
Northern  District  of  Georgia;  Phylis  Skloot  Bamberger,  Second 
Circuit  and  Southern  District  of  New  York;  James  R.  Dunn, 
Central  District  of  California  and  Edward  F.  Marek,  Northern 
District  of  Ohio. 

BACKGROUND  AND  SUGGESTED  APPROACH 

In  December  1979,  the  United  States  Supreme  Court 
decided  Ferri  v.  Ackerman,  444  U.S.  193  (1979)  which  held 
that  an  appointed  attorney  serving  under  the  Criminal  Justice 
Act  was  not  immune  from  a  malpractice  action  for  malfeasance 
as  appointed  counsel.  In  footnote  16  of  the  opinion  the 
Court  stated  in  part: 


"We  have  found  nothing  in  the  legislative 
history  of  the  amendments  (to  the  Criminal 
Justice  Act)  that  indicates  that  Congress 
intended  public  defenders  to  be  immune  from 
malpractice  actions."   Ferri  v.  Ackerman, 
supra,  at  page  200. 


The  case  has  thus  been  interpreted  as  rejecting  im- 
munity against  malpractice  claims  for  both  private  attorneys 
appointed  under  the  Criminal  Justice  Act  and  for  attorneys 
provided  by  a  Federal  Public  or  Community  Defender  Organiza- 
tions established  and  operating  under  subsection  (h)  of  the 
Act. 

After  considering  the  decision  in  Ferri  v.  Ackerman 
the  Federal  Defenders,  the  Administrative  Office  of  the 
United  States  Courts,  and  the  Criminal  Justice  Act  Committee 
of  the  Judicial  Conference  of  the  United  States  sought  ways 
to  provide  protection  for  Federal  Defenders  against  personal 
liability. 
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Consistent  with  the  approach  previously  adopted  by 
the  Administrative  Office  of  the  United  States  Courts  and  the 
Criminal  Justice  Act  Committee  of  the  Judicial  Conference  of 
the  United  States,  we  oppose  inclusion  of  the  Federal  Public 
Defenders  under  the  Federal  Tort  Claims  Act,  as  provided  in 
S.829,  and  favor  a  separate  provision  authorizing  the 
Director  of  the  Administrative  Office  of  the  United  States 
Courts  to  provide  representation  for  and  hold  harmless,  or 
provide  liability  insurance  for  federal  defenders.  This 
representation  or  insurance  would  cover  any  officer  or 
employee  of  a  federal  defender  organization  who  faces  a 
malpractice  or  negligence  action  arising  out  of  criminal 
defense  representation  provided  within  the  scope  of  such 
person's  office  or  employment. 

This  is  the  best  approach  to  protect  federal 
defenders.  It  most  clearly  supports  both  the  goals  of  the 
Criminal  Justice  Act  and  the  principles  enunciated  in  Ferri 
V.  Ackerman. 

As  Justice  Stevens  stated  in  Ferri  v.  Ackerman: 


Although  it  is  true  that  appointed 
counsel  serve  pursuant  to  statutory 
authorization  and  in  furtherance  of  the 
federal  interest  in  assuring  effective 
representation  of  criminal  defendants,  his 
duty  is  not  to  the  public  at  large,  except 
in  that  general  way.   His  principal 
responsibility  is  to  serve  the  undivided 
interests  of  his  client.   Indeed,  an 
indispensable  element  of  the  effective 
performance  of  his  responsibilities  is  the 
ability  to  act  independently  of  the 
Government  and  to  oppose  it  in  adversary 
litigation.   The  fear  that  an  unsuccessful 
defense  of  a  criminal  charge  will  lead  to  a 
malpractice  claim  does  not  conflict  with 
performance  of  that  function.   If  anything, 
it  provides  the  same  incentive  for 
appointed  and  retained  counsel  to  perform 
that  function  competently. 
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Justice  Stevens  points  out  the  vital  importance  of 
the  defender  acting  independently  of  the  Government  and,  in 
fact,  opposing  it  in  adversary  litigation.  Any  proposal 
which  provides  for  complete  or  partial  immunity  for  federal 
defenders  undermines  this  concept. 

OTHER  PROPOSALS 

First,  under  the  Federal  Tort  Claims  Act  (FTCA) 
Amendments,  which  have  been  proposed  as  an  exclusive  remedy 
in  S.829,  the  responsibility  for  defending  suits  would  fall 
upon  the  Department  of  Justice.  The  conflict  of  interest 
presented  by  the  proposed  amendment  is  clear.  That  conflict 
has  been  noted  by  the  Comptroller  General  of  the  United 
States  who,  in  1973,  stated  his  opinion  that  defense  of  mal- 
practice suits  against  federal  defenders  should  not  be  the 
responsibility  of  the  Department  of  Justice  and  that  funds 
for  such  defense  should  be  made  available  through  the 
Criminal  Justice  Act  [53  Comp.  Gen.  301,  at  306-7,  (1973)]. 
The  Comptroller  General  also  noted  that  the  Department  of 
Justice  had  declined  to  represent  federal  defenders  because 
of  the  "inherent  conflict  of  interest  involved."  Further, 
this  conflict  would  be  exacerbated  by  proposed  Section 
1305(b) (p.  323)  which  requires  the  Attorney  General  to  certi- 
fy that  the  employee  was  acting  within  the  scope  of  his  em- 
ployment. Such  a  decision  by  the  defender's  adverse  litigant 
does  not  appear  appropriate. 

Secondly,  one  of  the  greatest  criticisms  of  public 
defenders  throughout  the  country  is  that  they  are  too  closely 
associated  with  the  courts  and  prosecutors  to  play  an  appro- 
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priately  adversary  role.  Such  a  misconception  would  only  be 
perpetuated  by  bringing  the  federal  defenders  under  the  FTCA, 
because:  1)  defenders'  clients  would  not  have  the  same  reme- 
dies available  as  they  would  if  retained  counsel  represented 
them,  and  2)  the  Department  of  Justice  would  become  counsel 
to  the  defenders. 

It  should  also  be  pointed  out  that  S.829  would  only 
cover  the  Federal  Public  Defenders.  The  Community  Defender 
organizations  are  not  federal  agencies  and  their  employees 
are  not  federal  employees.  If  the  provisions  of  S.829  are 
adopted  different  remedies  would  exist  against  the  Federal 
Public  Defenders  as  opposed  to  the  Community  Defenders 
although  both  groups  perform  exactly  the  same  function. 

The  Ferri  Court  correctly  points  out  that  the 
defenders'  non-immune  status  is  an  incentive  for  appointed 
and  retained  counsel  to  perform  with  equal  competence. 
Bringing  the  Federal  Public  Defenders  under  the  FTCA,  as  pro- 
vided for  in  S.829,  would  eliminate  the  common  law  remedy  for 
aggrieved  clients  and  would  otherwise  restrict  suits  (as 
illustrated  by  the  FTCA's  failure  to  provide  for  trial  by 
jury).  The  net  result  would  be  to  put  defenders  in  a  cate- 
gory apart  from  the  rest  of  the  criminal  defense  bar.  We 
believe  that  this  may  have  the  unfortunate  result  of  lessen- 
ing the  incentive  for  defenders  to  represent  their  clients 
with  the  highest  degree  of  competence  and,  certainly,  from 
the  client's  point  of  view,  limiting  remedies  would  tend  to 
increase  suspicion  and  make  the  formation  of  a  trusting 
relationship  more  difficult. 
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The  fundamental  importance  of  these  considerations 
ci-r  has-  recently  been  restated  in  Polk  County  v.  Dobson^  —  U.S. 
— ,  102  S.Ct.  445  (1981)  which  also  reiterated  the  vitality 
of  Ferri  v.  Ackerman. 

THE  ADVANTAGES  OF  THE  ALTERNATE  APPROACH 

In  April,  1981,  on  behalf  of  the  Judicial 
Conference  of  the  United  States,  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  transmitted 
for  Congressional  consideration  a  draft  bill  to  amend  the 
Criminal  Justice  Act,  18  U.S.C.,  §3006A.  That  bill  was  in- 
troduced as  H.R.  5190,  and  although  no  action  was  taken 
thereon  by  the  97th  Congress,  the  bill  contained  the  approach 
suggested  here  for  protection  of  the  Federal  Defenders  (pp. 
16-17).  The  same  language  was  also  introduced  in  H.R.  3060, 
a  copy  of  which  is  attached  hereto. 

H.R.  3060  and  H.R.  5190  provide  protection  to  all 
Federal  Defenders  without  diminishing  any  existing  rights  or 
remedies,  and  without  impairing  the  independence  of  Federal 
Defenders  in  providing  defense  services  under  the  Criminal 
Justice  Act.  This  suggested  approach  would  simply  allow  the 
Director  of  the  Administrative  Offices  of  the  United  States 
Courts  to  provide  representation  for  and  hold  harmless,  or 
provide  liability  insurance  for  the  Federal  Defenders.  This 
is  similar  to  Section  1305(d)  of  S.829  although  the  S.829 
provision  only  allows  the  purchase  of  insurance  "for  damages 
for  personal  injury." 

H.R.  3060  and  H.R.  5190  have  none  of  the  drawbacks 
inherent  in  S.829  and  would  foster  the  goal  of  an  independent 
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and  highly  competent  public  defender.  Such  authority  is 
parallel  to  that  currently  eseiisting  in  Titles  10,  38,  and  42 
of  the  United  States  Code  with  regard  to  federal  medical  and 
dental  personnel. 

The  cost  of  administering  our  suggested  approach 
will  be  zero  or  nominal.  In  the  11  year  history  of  the 
Federal  Defender  Program  few  malpractice  suits  have  been  in- 
stituted and  no  financial  losses  have  been  incurred. 

Even  if  the  Director  of  the  Administrative  Office 
of  the  United  States  Courts  opted  to  allow  Federal  Defenders 
to  obtain  malpractice  insurance,  the  cost  would  be  nominal. 

Malpractice  insurance  is  presently  available 
through  a  professional  organization,  the  National  Legal  Aid 
and  Defender  Association.  The  annual  premium  for  such  mal- 
practice insurance  varies  between  $160  and  $180  per  attorney 
(depending  upon  the  state  in  which  the  attorney  practices). 
This  premium  provides  professional  liability  coverage  of 
$250,000  per  occurrence  or  $500,000  aggregate  for  the  policy 
year.  Coverage  may  be  expanded  to  $1,000,000  per  occurrence 
or  $1,000,000  aggregate  for  an  additional  25%  of  the  basic 
premium.  The  total  cost  of  the  basic  coverage  for  all  full- 
time  federal  defender  attorneys  (estimated  at  approximately 
200)  would  total  approximately  $34,000. 

In  light  of  the  positive  benefits  of  our  proposal 
that  the  Director  of  the  Administrative  Office  of  the  United 
States  Courts  be  allowed  to  provide  representation  for  and 
hold  harmless,  or  provide  liability  insurance  for  the  Federal 
Defenders  and  the  nominal  cost  of  such  a  proposal,  we  suggest 
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that  the  Federal  Defenders  be  excluded  from  the  Federal  Tort 
Claims  Act  and  that  a  separate  section  be  included  which  per- 
mits the  Director  of  the  Administrative  Office  of  the  United 
States  Courts  to  provide  representation  for  and  hold  harm- 
less, or  provide  liability  insurance  for  the  Federal 
Defenders.  Such  a  proposal  contains  none  of  the  drawbacks 
associated  with  inclusion  of  the  Federal  Defenders  within  the 
Federal  Tort  Claims  Act. 

Thank   you   for   the   opportunity   to   present   the 
Federal  Defender's  viewpoint. 
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97th  congress 
1st  Session 


H.  R.  3060 


To  amend  section  3006A  of  title  18  of  the  United  States  Code  to  provide 
protection  against  personal  liability  to  the  officers  and  employees  of  certain 
defender  organizations  providing  representation  under  the  Criminal  Justice 
Act. 


m  THE  HOUSE  OF  REPRESENTATIVES 

April  7,  1981 

Mr.  Danielson  introduced  the  following  bill;  which  was  referred  to  the 

Committee  on  the  Judiciary 


A  BILL 

To  amend  section  3006A  of  title  18  of  the  United  States  Code 
to  provide  protection  against  personal  liability  to  the  officers 
and  employees  of  certain  defender  organizations  providing 
representation  under  the  Criminal  Justice  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  3006A  of  title  18  of  the  United  States  Code  is 

4  amended  by  adding  a  new  paragraph  (3)  to  subsection  (h)  as 

5  follows: 

6  "(3)  Malpractice  and  negligence  suits. — The  Di- 

7  rector  of  the  Administrative   Office  of  the   United   States 
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1  Courts  shall,  to  the  extent  the  Director  deems  appropriate, 

.2  provide  representation  for  and  hold  harmless,  or  pro\ide  lia- 

3  bility  insurance  for,  any  person  who  is  an  officer  or  employee 

4  of  a  Federal  public  defender  organization,  or  a  community 

5  defender  organization  recei\'ing  periodic  sustaining  grants, 

6  established  pursuant  to  this  subsection,  for  money  damages 

7  for  injury,  loss  of  property,  or  personal  injury  or  death  arising 

8  from  malpractice  or  negligence  of  any  such  officer  or  employ- 

9  ee  in  furnishing  representational  services  pursuant  to  this 

10  section  while  acting  within  the  scope  of  such  person's  office 

11  or  employment.". 
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Senator  Laxalt.  Thank  you  very  kindly,  Mr.  Marek.  We  appreci- 
ate it. 

Mr.  Wilson? 

STATEMENT  OF  RICHARD  J.  WILSON 

Mr.  Wilson.  I  am  Richard  J.  Wilson.  Thank  you,  Senator.  I  ap- 
preciate the  opportunity  to  be  here  today  and  we  thank  you  for  the 
invitation.  I  represent  the  National  Legal  Aid  &  Defender  Associ- 
ation. 

Senator  Laxalt.  Are  you  based  here? 

Mr.  Wilson.  Yes;  we  are  here  in  Washington,  and  our  member- 
ship includes  the  majority  of  public  defender  offices  and  legal  serv- 
ices programs  in  the  country.  As  director  of  the  defender  division, 
my  responsibilities  are  directly  to  those  public  defenders  and  law- 
yers who  accept  assignment  in  criminal  cases  around  the  country 
who  are  members  of  the  association,  and  I  was  a  public  defender 
myself. 

Senator  Laxalt.  Does  Mr.  Marek  operate  within  the  purview  of 
your  shop?  What  is  the  connection  here?  Let  me  get  this  straight 
structurally. 

Mr.  Marek.  Mr.  Wilson  is  representing  the  State  public  defend- 
ers. Each  State  has  a  system  of  public  defender  offices.  I  am  repre- 
senting the  Federal  public  defenders. 

Senator  Laxalt.  And  you  are  representing  all  the  public  defend- 
ers on  the  Federal  level? 

Mr.  Marek.  Yes,  exactly. 

Mr.  Wilson.  Our  members  are  largely  State  defenders  who  are 
acting  in  State  courts  and  who  receive  their  funding  from  either 
State-organized  systems  or  from  county-level  systems  much  as  in 
your  own  State  where  they  are  organized  both  at  the  State  level 
and  at  the  local  level. 

As  such,  I  want  to  limit  our  comments  to  those  issues  which  we 
believe  affect  the  administration  of  justice  at  the  local  level.  Direct- 
ly, I  believe  the  one  proposal  among  these  which  are  included  in  S. 
829  are  those  provisions  that  deal  with  access  to  Federal  habeas 
corpus  for  State  prisoners. 

The  other  provisions,  those  which  we  have  written  on  in  our  ex- 
tensive written  testimony  dealing  with  bail,  the  exclusionary  rule, 
the  modification  of  the  insanity  defense,  and  the  institution  of  a 
Federal  death  penalty,  as  well  as  the  justice  assistance  provisions, 
we  believe  will  have  an  impact  at  the  local  level  by  the  Federal  ex- 
ample, if  you  will. 

As  you  have  seen,  no  doubt,  there  are  many  instances  in  which 
the  Federal  Government  enacts  laws  and  the  State  and  local  gov- 
ernment follows  suit. 

We  are  pleased  with  the  efforts  that  have  been  made  in  the  area 
of  justice  assistance  and  we  applaud  this  committee  taking  a  look 
at  the  funding  issue.  I  would  share  the  views  of  the  preceding 
panel  that  the  funding  question,  the  question  of  adequate  resources 
for  local  administration  of  justice  both  within  the  defense  function, 
the  prosecution  function,  and  the  courts  are  woefully  underfunded 
at  this  time. 
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I  believe  there  is  a  Federal  obligation  to  assist  the  local  govern- 
ments in  that  regard,  and  I  believe  that  this  legislation  moves  in 
that  direction.  We  have  recommended  that  this  committee  take  a 
look  at  other  provisions  contained  in  S.  53,  sponsored  by  Senator 
Specter,  which  we  believe  more  comprehensively  addresses  some  of 
those  concerns. 

I  would  much  rather,  at  this  point,  answer  any  of  your  questions 
rather  than  attempt  to  elucidate  at  length  any  of  the  points  that 
we  have  in  our  testimony  regarding  the  provisions  I  have  enumer- 
ated. 

Much  of  what  I  would  say  to  you  now  was  said  by  the  panel  from 
the  American  Civil  Liberties  Union.  I  believe  our  statistical  stud- 
ies, in  conjunction  with  theirs,  also  lead  to  the  conclusion  that 
many  of  what  are  characterized  as  justice  reforms  really  reflect  a 
kind  of  misunderstanding  of  the  criminal  justice  system  and  are 
really  misleading  to  the  American  public  in  the  sense  that  they 
will  not  have  any  impact  on  crime. 

Senator  Laxalt.  Are  you  saying  that  in  the  areas  which  we  dis- 
cussed with  them— bail  reform,  sentencing,  and  the  others— that 
you  are  probably  in  agreement  with  the  positions  they  took? 

Mr.  Wilson.  Absolutely. 

[The  following  was  received  for  the  record:] 
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Prepared  Statement  of  Richard  J.  Wilson 
ON  behalf  of 
The  National  Legal  Aid  and  Defender  Association 

I.         Introduction 

Mr.  Cheurman,  I  am  Director  of  the  Defender  Division  of  the  National 
Legal  Aid  and  Defender  Association  (NLADA).  Our  Association  was  founded 
in  1911  by  members  of  the  private  bar  concerned  about  the  availability  of  legal 
services  to  poor  persons  in  the  United  States.   Since  that  time  NLADA  has 
grown  into  a  coalition  of  private  lawyers,  legal  aid  and  legal  services  attorneys, 
public  defenders,  poor  persons,  members  of  the  judiciary  and  other  public  officials. 
Our  organization  remains  the  only  national  organization  devoted  to  advocating 
and  assuring  that  high  quality  legal  services  are  afforded  persons  in  both  civil 
and  criminal  cases,  regardless  of  a  person's  ability  to  pay  counsel. 

I  am  a  criminal  defense  lawyer  by  training  and  experience.   From  1972 
until  1980  I  served  with  the  State  Appellate  Defender  office  in  Illinois.   Since 
coming  to  Washington  and  NLADA  I  have  traveled  extensively  throughout  the 
United  States  visiting  public  defenders  and  private  lawyers  in  their  offices. 
I  have  learned  that  not  only  are  the  majority  of  criminal  defendants  represented 
by  publicly-compensated  counsel,  but  most  of  the  victims  of  crime  come  from 
the  same  community  as  the  defendants.   While  crime  is  certainly  a  problem 
of  national  significance,  its  major  impact  is  on  the  poor  —  both  as  victim  and 
defendant.   For  this  reason  our  Association  has  a  major  concern  with  the  Comprehensive 
Crime  Control  Act  of  1983  (S829). 

Our  remarks  today  will  be  limited  to  those  areas  in  which  our  Association 
has  taken  a  formal  position.   We  will  not  comment  on  sentencing  reform  in 
general  (Title  II),  Forfeiture  (Title  IV),  Drug  Enforcement  (Title  Vll),  Surplus 
Federal  Property  (Title  IX),  Currency  Transactions  (Title  XII),  Federal  Tort 
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Claims  (Title  XIII)  or  any  of  the  miscellaneous  violent  and  non-violent  Crime 
Procedural  Amendments  (Titles  XIV,  XV  and  XVI).^ 


You  will  note,  I  am  sure,  that  our  general  response  to  the  proposals  of 
S829  is  negative,  with  the  exception  of  the  Justice  Assistance  Act  of  1983. 
We  do  not  propose  many  cosmetic  amendments  to  the  proposals  offered  herein 
because  we  believe  they  miss  the  point,  although  they  may  be  perceived  favorably 
by  the  public. 

The  proposals  on  bail,  the  exclusionary  rule,  the  insanity  defense,  federal 
habeas  corpus  and  reinstitution  of  capital  punishment  focus  on  a  small  part 
of  the  crime  picture  in  this  country,  and  even  if  adopted,  their  impact  on  violent 
crime  will  be  virtually  nil.  Our  statistical  analysis  on  each  of  these  issues 
speak  for  themselves,  but  an  overview  of  the  system  is  useful,  by  way  of  introduction. 

First,  it  must  be  remembered  that  crime  prevention  and  adjudication 
is  like  a  funnel.  Of  all  crimes  committed  in  this  country,  it  is  estimated  that 
only  one  in  three  is  reported,  and  of  those  crimes  reported,  only  one  in  five 
leads  to  arrest.  LEAA,  Crime  Victimization  in  the  United  States,  1978,  12- 
I'f  (1980);  FBI,  Uniform  Crime  Reports  175  (1979).   Thus,  only  six  crimes  out 
of  every  100  in  the  United  States  start  through  the  highly  visible  adjudication 
process.   The  focus  of  S829  is  almost  exclusively  on  the  adjudicatory  process, 
where  the  least  impact  on  crime  will  be  realized. 


I  have  invited  our  Juvenile  Law  Section  to  prepare  separate  written  testimony 
commenting  on  Title  XVI,  Part  A,  dealing  with  juvenile  prosecutions. 
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Moreover,  the  adjudicatory  process  is  now  operating  extremely  efficiently. 
Nationally,  nearly  70%  of  all  state  defendants  plead  guilty,  and  plea  rates  of 
90-95%  in  urban  areas  are  not  unusual.   These  rates,  combined  with  convictions 
after  trial  and  generally  tougher  sentencing  have  lead  to  immense  overcrowding 
in  our  prisons,  a  fact  recognized  by  the  Attorney  General's  Task  Force  on  Violent 
Crime.   People,  while  fearful  of  crime,  are  not  inclined  to  devote  their  taxes 
to  prison  construction,  particularly  at  upwards  of  $50,000  per  new  cell.  Our 
prison  population  continues  to  grow  at  staggering  rates.    Now  over  'f00,000, 
the  current  rate  of  gain  would  double  that  number  by  1988.    In  the  world,  only 
the  Soviet  Union  and  South  Africa  have  a  higher  per  capita  incarceration  rate. 
In  30  states,  prisons  are  under  court  order  to  end  unconstitutionally  cruel  conditions 
and  practices.  The  adoption  of  these  proposals  will  only  aggravate  these  conditions. 

Instead,  we  support  crime  prevention  efforts,  such  as  neighborhood  watch 
programs  and  increased  police-community  interaction.   These  programs  are 
inexpensive  and  effective,  attacking  the  problem  of  unreported  crime  and  lack 
of  citizen  involvement.  We  support  carefully  drafted  legislation  to  provide 
alternatives  to  incarceration  for  those  who  present  no  real  risk  to  the  community. 
Our  Alternative  Sentencing  Project,  with  funding  through  The  Edna  McConnell 
Clark  Foundation,  has  received  national  attention  and  offers  a  way  out  to  local 
jurisdictions  seeking  constructive  alternatives. 

Finally,  we  suggest  that  Congress  conduct  oversight  hearings  into  the 
cost  and  competence  of  appointed  counsel  for  the  accused,  a  growing  national 
crisis.   As  suggested  elsewhere  in  this  testimony,  the  provision  of  competent 

defense  counsel  to  the  accused  is  a  guarantee  of  protection  of  fundamental 
liberties,  a  vindication  of  our  adversarial  criminal  process,  and  a  cost-saving 
device  which  avoids  needless  and  interminable  litigation. 

We  welcome  this  opportunity  to  suggest  alternatives  to  you.  I  will  now 
proceed  to  the  specifics  of  S829. 
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II.       Title  I  -  Bail  Reform 


A.       Introduction 


Since  the  inception  of  this  nation,  the  balance  between  a  citizen's  right 
to  liberty  and  the  society's  right  to  protect  itself  and  to  punish  wrongdoers 
in  criminal  cases  has  rested  upon  the  fulcrum  of  a  fair  trial.   That  trial,  with 
all  of  the  attendant  safeguards  rooted  explicitly  or  implicitly  within  the  Con- 
stitution and  the  Bill  of  Rights,  has  always  been  the  process  due  to  a  citizen 
accused  of  crime  before  he  can  be  denied  his  liberty  for  the  protection  of  the 
community.   The  right  to  liberty  before  trial  has  traditionally  been  effectuated 
through  the  system  of  bail,  and  nowhere  has  that  right  been  more  uniformly 
assured  and  scrupulously  respected  than  in  the  federal  system.   As  the  Supreme 
Court  recognized  in  Stack  v.  Boyle,  31*2  U.S.  1,  k  (1951), 


From  the  passage  of  the  Judiciary  Act  of  1789...  federal  law  has 
unequivocally  provided  that  a  person  arrested  for  a  non-capital 
offense  shall  be  admitted  to  bail.   This  traditional  right  to  freedom 
before  conviction  permits  the  unhampered  preparation  of  a  defense, 
and  serves  to  prevent  the  infliction  of  punishment  prior  to  conviction. 
Unless  this  right  to  bail  before  trial  is  preserved,  the  presumption 
of  innocence,  secured  only  after  centuries  of  struggle,  would  lose 
its  meaning. 

The  preventive  detention  proposals  contained  in  H.R.  5829  represent  a  radical 

departure  from  nearly  two  hundred  years  of  uniform  federal  law  and  dishonor 

the  traditional  right  to  freedom  before  conviction. 

B.       Preventive  Detention  Will  Not  Reduce  Violent  Crime 


In  examining  this  proposal,  the  first  important  point  to  realize  is  that 
preventive  detention  will  not  have  any  measurable  effect  on  crime  in  this  country. 
Proponents  of  such  drastic  legislative  measures  contend  that  persons  released 
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prior  to  trial  commit  a  "startling  amount  of  crime"  while  awaiting  trial.     This 

assertion  simply  is  not  accurate.   In  fact,  the  widely-diverse  research  on  this 
subject  demonstrates  that  only  5-1596  of  released  defendants  are  even  accused 

of  further  pretrial  crime;  less  than  half  of  those  so  charged  are  convicted  of 

3 

having  committed  a  crime  while  on  release. 


Given  the  reputation  of  the  District  of  Columbia  as  having  the  most  liberal 
pretrial  release  system  in  the  country,  one  would  expect  to  find  a  "startling" 
amount  of  pretrial  crime  here,  if  anywhere.   Yet,  the  statistics  show  that  this 
is  not  the  case.   A  comprehensive  study  published  in  1980  by  the  Institute  for 
Law  and  Social  Research  anedyzed  1 1,000  criminal  prosecutions  initiated  in 
the  District  in  197'».   Only  13.'^%  of  the  persons  released  while  pending  trial 
on  a  felony  complaint  were  rearrested  prior  to  trial;  moreover,  only  5.1%  of 
that  same  group  were  ultimately  convicted  of  having  committed  an  offense 
while  on  release.     Thus,  for  every  20  people  accused  of  having  committed 
a  felony  who  were  released  prior  to  trial  by  a  Superior  Court  judge,  only  one 
was  rearrested  and  convicted  for  committing  a  crime  while  awaiting  trial. 
If  anything  is  "startling"  about  this  figure,  it  must  be  how  completely  it  puts 
the  lie  to  the  exaggerated  claims  of  rampant  criminal  activity  by  persons  released 
pending  trial.     Accordingly,  preventive  detention  cannot  make  a  meaningful 
contribution  to  reducing  crime  rates  because  there  simply  is  not  that  much 
crime  committed  by  persons  who  are  awaiting  trial. 


2 


^ 
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Address  by  U.S.  Supreme  Court  Chief  Justice  Warren  Burger  to  the  American 
Bar  Association's  annual  meeting,  February  8,  1981. 

Beudin,  Pryor  &  Henry,  A  Proposal  for  the  Reform  of  Pretrial  Release 
and  Detention  Practices  in  the  United  States,  Pretrial  Services  Annual 
Journal,  Vol.  IV,  at  87-88  (1981). 

Roth  and  Wice,  Pretrial  Release  and  Misconduct  in  the  District  of  Columbia, 
iH-k2  (INSLAW  1980). 

The  figure  of  real  concern  would  be  even  lower  than  5.1%  since  the  INSLAW 
study  did  not  reveal  the  nature  of  the  release  offenses  ~  some  were  undoub- 
tedly misdemeanors  or  nonviolent  felonies  involving  property,  not  persons. 
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Moreover,  the  efficacy  of  preventive  detention  as  a  control  mechanism 
for  even  the  small  amount  of  crime  committed  by  persons  on  pretrial  release 
is  utterly  undermined  by  the  inability  of  anyone  to  predict  with  any  degree 
of  accuracy  at  all  who  among  those  charged  with  a  crime  will  actually  commit 
an  offense  if  released.   Research  on  the  subject  of  predicting  future  dangerous 
behavior  has  been  extensive  and  has  taken  many  different  forms,  but  the  conclusion 
is  always  the  same  —  "neither  psychiatrists  nor  anyone  else  have  reliably  demon- 
strated an  ability  to  predict  future  violence  or  'dangerousness.'"  American 
Psychiatric  Association,  Task  Force  Report  on  the  Clinical  Aspects  of  Violent 
Individuals,  at  28  (197^). 

The  extent  of  inaccuracy  in  prediction  is,  quite  simply,  shocking.   An 
empirical  study  done  at  the  Harvard  Law  School,  which  used  a  dangerousness 
ranking  derived  from  the  criteria  in  the  D.C.  statute,    found  that  in  order 
to  detain  all  of  the  persons  who  actually  commit  an  offense  while  on  release, 
it  would  be  necessary  to  imprison  eight  accused  persons  who. would  not  commit 
any  such  offense  for  each  one  who  would. 

If  the  persons  in  the  group  comprising  just  the  top  half  of  the  study's 
ranking  were  detained,  'f.S  nonoffenders  would  be  incarcerated  for  every  actual 

offender,  and  one-fifth  of  the  actual  offenders  still  would  not  be  included  in 

g 

the  detained,  population. 

In  summary,  the  "problem"  of  crime  committed  by  persons  on  release 
for  other  charged  offenses  is  in  reality  a  problem  comprised  of  a  few,  exceptional, 


6         _ 

These  criteria  are  substantially  similar  to  those  set  forth  in  the  legislation 
before  this  Committee. 

Note,  Preventive  Detention;  An  Empirical  Analysis,  6  Harv.  Civ.  Rights- 
Civ.  Lib.  L.  Rev.  289,  Sl^f  (1971). 

^         Id.,  at  315. 
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well-publicized  cases.    To  alter  two  hundred  years  of  constitutionally-informed 
protection  of  the  freedonri  of  presumed  innocent  citizens  on  the  basis  of  these 
facts  is  to  sacrifice  hard-fought-for  liberties  for  no  community  gain.   The  only 
persons  who  stand  to  gain  by  such  fatually  unsupported  proposals  are  those 
who  would  reap  a  political  benefit  from  speaking  to  the  sensational  rather 
than  the  real. 

C.       The  Self-Fulf  illing  Prophecy  of  Preventive  Detention 

The  second  point  I  would  like  to  make  is  that  preventive  detention  creates 
a  self-fulfilling  prophecy  of  guilt.   People  who  are  imprisoned  prior  to  trial 
are  more  likely  to  be  convicted  —  just  because  they  are  locked  up  ~  than  persons 
who  are  released.   As  a  practicing  criminal  defense  attorney,  I  assure  this  Com- 
mittee that  a  client's  pretrial  imprisonment  severely  compromises  his  or  her 
ability  to  defend  against  charges.  Each  time  counsel  needs  to  confer  with 
a  ckent,  he  or  she  must  travel  to  the  jail  and  wait,  sometimes  for  hours,  or 
the  authorities  to  bring  up  the  client.  Developing  a  good  attorney-client  relation- 
ship in  a  serious  case  where  counsel  is  court-appointed  is  hard  under  the  best 
of  circumstances.   But  when  the  pressures  of  separation  from  friends  and  family, 
loss  of  job,  and  the  fear  and  tedium  of  imprisonment  are  added,  acquiring  a 
client's  trust  is  immeasurably  more  difficult.   Locating  potential  witnesses 
and  securing  their  cooperation  becomes  difficult  and  sometimes  impossible 
when  the  accused  is  jailed.   He  or  she  may  not  know  the  witness  except  by 
face  or  nickname.   Witnesses  who  would  be  easily  found  by  the  accused  find 
it  equally  easy  to  avoid  a  defense  lawyer  or  investigator. 

For  these  reasons,  trial  preparation  in  cases  where  the  client  is  detained 
is  severly  damaged.   Moreover,  no  precautions  are  effective  in  keeping  from 
the  trial  jury  the  knowledge  that  the  accused  is  incarcerated.   This  awareness, 
in  turn,  leads  to  improper  speculation  about  the  accused's  character  and  other 
possible  criminal  activities.   But  the  defendant  is  not  the  only  loser  from  these 
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realities  —  the  community  suffers  a  less  reliable  and  satisfying  verdict  when 
one  of  the  sides  in  our  adversary  system  is  substantially  and  fundamentally 
prejudiced  in  preparing  and  presenting  its  case.  The  likelihood  of  wrongful 
conviction  of  innocent  people  is  significant. 

Furthermore,  as  a  result  of  the  pressures  and  harms  of  pretrial  incarceration, 
detained  clients  are  much  more  likely  than  released  clients  to  plead  guilty, 
whether  they  are  guilty  or  not.   No  one  can  be  satisfied  with  this  result,  yet 
there  can  be  no  doubt  but  that  it  happens,  and  frequently.   Faced  with  a  substantial 
period  of  pretrial  imprisonment,  feeling  that  the  opportunity  to  confer  with 
counsel  is  too  limited,  learning  that  witnesses  are  unable  to  be  found,  and  suffering 
the  daily  deprivation  of  incarceration,  an  accused  can  often  give  in  to  despair 
and  decide  that  he  or  she  cannot  afford  the  risk  of  exercising  the  right  to  trial. 

Once  the  detained  accused  pleads  guilty  or  is  found  guilty  at  trial,  his 
or  her  chances  of  receiving  a  probationary  sentence  are,  unlike  those  of  a  similarly 
convicted  but  released  defendant,  slim.   For,  having  been  imprisoned,  the  client 
has  been  unable  to  develop  a  record  of  employment  and  law-abiding  behavior 
during  the  pendency  of  the  case.  Bluntly,  those  who  are  out  tend  to  stay  out 
and  those  who  are  in  tend  to  remain  in. 

These  observations  are  not  the  isolated  experience  of  a  single  attorney. 
Since  its  1951  decision  in  Stack  v.  Boyle,  the  Supreme  Court  has  acknowledged 
the  impact  of  pretrial  detention  on  defense  preparation.   Moreover,  "(t)here 
is  disturbing  (empirical)  evidence...  that  'the  defendant  at  liberty  pending  trial 

stands  a  better  chance  of  not  being  convicted  or,  if  convicted,  of  not  receiving 

9 
a  prison  sentence."'     And  studies  have  shown  that  this  result  cannot  be  explained 

by  factors  other  than  the  incarcerated  status  of  the  accused. 


^         Campbell  v.  McGruder.  188  U.S.  App.  D.C.  258,  268,  580  F2d  521  (1978) 
(citation  omitted),  and  authorities  cited  therein. 

Id.,  at  268-69,  580  F2d  at  531-32,  citing  authorities. 
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Accordingly,  pretrial  detention  schemes  skew  the  ultimate  outcome  of 
the  process  towards  a  finding  of  guilt.   Moreover,  this  slant  derives  not  from 
any  factors  which  could  permissibly  be  used  to  prove  guilt  under  the  rules  at 
trial.   Instead,  it  results  from  hampering  the  preparation  of  the  defendant's 
side  of  the  case.   Preventive  detention  creates  the  very  "guilt"  that  it  predicts. 

It  is  significant,  if  not  surprising,  that  the  measure  of  success  the  prosecutors 
have  chosen  to  eissess  the  efficacy  of  preventive  detention  is  the  ultimate  conviction 
rate  in  cases  in  which  detention  is  ordered.    Of  course,  this  does  not  prove 
that  preventive  detention  works  ~  the  statutory  question  is  not  whether  the 
detained  person  will  be  convicted,  but  whether  he  or  whe  would  commit  an 
offense  if  released  prior  to  trial.   What  the  prosecutors'  focus  on  conviction 
does  demonstrate,  however,  is  the  real  rationale  underpinning  all  such  detention 
schemes:  a  desire  on  the  part  of  its  advocates  to  begin  punishing  suspected 

—  only  suspected  —wrongdoers  as  soon  as  possible. 

D.       Preventive  Detention  as  a  Pre-trial  Sentence. 

And  this  is  the  third  point  to  which  I  would  draw  the  Committee's  attention 

—  preventive  detention  moves  sentencing  ahead  of  trial.   The  United  States 
Supreme  Court  has  squarely  held  that  "under  the  Due  Process  Clause  a  (pretrial) 
detainee  may  not  be  punished  prior  to  an  adjudication  of  guilt  in  accordance 
with  the  due  process  of  law."       Thus,  if  preventive  detention  is,  as  I  believe 


^^        Bell  V.  Wolfish.  »41  U.S.  520.  535  (1979).   The  only  Supreme  Court  case 
specifically  addressing  preventive  detention  was  Murphy  v.  Hunt,  30  CrL 
3075  (1982).   The  Court  refused  to  rule  on  the  merits,  holding  the  case 
moot  because  the  defendant  had  been  convicted. 
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it  to  be,  punitive,  it  is  unconstitutional.  The  District  of  Columbia  Court  of 
Appeals,  in  upholding  its  statute  against  such  a  challenge,  resorted  to  the  legal 
legerdemaun  of  characterizing  preventive  detention  as  "regulatory"  rather 
than  "penal"  in  nature.  Finding  a  distinction  between  schemes  whose  goals 
are  incapacitation  on  the  one  hand  and  retribution  or  deterrence  on  the  other, 
the  Court  concluded  that  preventive  detention  fell  within  the  former,  non- 
punitive  category. 

This  may  be  clever  law,  but  is  is  not  gpod  law.  Any  candid  assessment 
of  preventive  detention  would  have  to  acknowledge  its  punitive  components, 
including  its  deterrent  purpose.   Indeed,  no  less  candid  a  source  that  Chief 

Justice  Burger  has  argued  that  addressing  future  dangerousness  in  determining 

12 
an  accused's  pretrial  status  should  be  done  "to  deter  crime-while-on-bail." 

I 
In  Juvenile  Court  of  the  District  of  Columbia,  historically,  there  has 
been  no  system  of  bail.   For  many  decades  the  courts  have  had  the  power  to 
release  children  to  go  home  pending  trial  or  to  hold  them  in  custody  on  predictions 
of  future  dangerousness.  While  comparisons  between  the  adult  and  juvenile 
systems  are  problematic,  a  few  genered  points  can  be  made.   A  study  of  juvenile 
proceedings  in  the  District  in  1977  revealed  that  *7%  of  the  children  accused 
of  committing  delinquent  acts  were  detained  prior  to  trial,  yet  only  8%  of 
the  population  was  incarcerated  after  conviction. 


12 
13 


Quoted  in  Pretrial  Release;  A  National  Evaluation  of  Practices  and  Outcome 
(The  Lazar  institute,  August,  1981). ■ 

Burt,  A  Descriptive  Assessment  of  the  Processing  of  Juvenile  Cases  in 
the  District  of  Columbia  Superior  Court,  at  iii.  28  ('igyg'i. 
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The  reason  for  this  apparent  paradox  is  that  judges  are,  as  a  practical 
matter,  "sentencing"  juveniles  when  they  are  first  presented  in  the  charges 
at  the  initial  detention  hearing.   Once  the  child  has  been  "taught  a  lesson" 
by  two  to  four  months  of  pretrial  incarceration,  the  judge  frequently  releases 
hlm^or  her  on  probation  or  some  other  form  of  community  supervision  at  the 
time  of  adjudication  or  at  sentencing.   Although  intangible,  the  whole  feeling 
of  firoceedings  in  juvenile  court  is  that  guilt  is  presumed,  punishment  —  styled 
"rehabilitation"  --  is  visited  quickly,  and  cases  are  moved  expeditiously.   This 
experience  tells  us  all  too  much  about  where  we  are  going  if  we  start  down 
the  preventive  detention  road,  although,  in  adult  court  detainees  will  not  be 
going  home  at  sentencing. 

Plainly,  pretrial  detention,  by  "incapacitation"  or  any  other  name,  of 
accused  persons  in  the  demonstrably  vain  hope  of  community  protection  is 
indistinguishable  from  the  most  basic  eind  traditioncd  purposes  of  punishment. 
It  is  an  aim  that  is  accomplished  historically  by  imprisonment,  and  it  carries 
with  it  the  stigmaof  a  societal  judgment  ~  wilfull  future  criminality  —  of  an 
uniquely  personal  and  moral  natvire.  It  is,  in  short,  punishment.  When  inflicted 
prior  to  trial,  such  punishment  "is  obnoxious  to  the  concept  of  individual  freedom 
protected  by  the  Due  Process  Clause;"  if  ever  legitimatized  in  the  law  of  the 
land,  "it  would  work  a  fundamental  chcmge  in  the  character  of  our  free  society. 

Conclusion 

Crime  is  a  very  real  problem.   But,  it  is  a  problem  which  preventive  detention 
will  do  nothing  to  solve.   In  the  District,  only  one  in  20  released  persons  commits 
a  crime  while  awaiting  trial;  yet  to  "prevent"  such  crimes  by  pretrial  detention 
would  require  the  wrongful  imprisonment  of  eight  accused  persons  who  would 
not  have  committed  an  offense  if  released  for  every  one  who  would  have. 
Preventive  detention  sounds  tough  on  crime,  but  it  isn't.   Preventive  detention 
is  tough  on  the  principles  that  undergird  our  unique  and  precious  system  of 
justice. 


Bell  V.  Wolfish,  supra,  ^^f  1  U.S.  at  579  (Stevens,  3.,  dissenting). 
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The  jxjliticeil  benefit  for  this  illusory  "cure"  will  be  p>aid  from  the  values 
which  have  maintained  fairness  in  our  criminal  process  for  nearly  two  hundred 
years.   For  ours  is  a  country  born  of  the  decision  to  protect  liberty.   It  is  a 
national  whose  birth  and  history  attest  to  the  fact  that  freedom  is  hard  to 
come  by  and  easy  to  lose.   It  is  a  nation  whose  Bill  of  Rights  speaks  directly 
and  repeatedly  to  the  danger  of  injustice  in  the  government's  exercise  of  its 
maissive  power  to  enforce  the  law.   It  is  a  national  committed  to  the  protection 
of  the  innocent  from  wrongful  conviction  and  imprisonment. 

The  existence  and  preservation  of  these  vedues  requires  the  paying  of 
some  price  in  terms  of  security.  The  Constitution  recjuires  that  price  to  be 
paid.  And  the  Congress,  since  the  first  judiciary  act,  has  determined  to  pay 
the  small  price  in  terms  of  security  needed  to  preseve  "(t)his  traditional  right 
to  freedom  before  conviction..."  It  is  easy  to  give  liberty  away  in  moments 
of  national  fear,  but  as  we  have  learned,  painfully,  the  regretting  lasts  long 
and  the  recovery  of  freedom  is  hard. 

III.      Title  II.   Sentencing  Reform  -  Technical  and  Conforming  Amendments 


Section  213,  at  page  122,  line  7  and  following,  deletes  the  provision  of 
representation  to  indigents  charged  with  offenses  lower  than  those  designated 
as  Class  A  misdemeanors.  Under  proposed  Section  3581  (page  5'f,  line  7  et 
seq.)  the  proposed  categories  of  offenses  include  Class  B  and  C  misdemeanors 
and  infractions  which  carry  sentences  up  to  6  months  in  jail.  This  limitation 
on  counsel  violates  Argersinger  v.  Hamlin,  ^07  U.S.  25  (1972)  and  Scott  v.  Illinois, 
't'tO  U.S.  367  (1979).  These  cases  held  that  an  accused  may  not  be  imprisoned 
for  any  offense,  whether  petty  or  serious,  unless  represented  by  counsel  or 
a  knowing  and  intelligent  waiver  is  obtained.   A  flat  statutory  prohibition  of 
counsel  below  Class  A  misdemeanors  is  therefore  unconstitutional  under  the 
Sixth  Amendment.  The  language  should  be  amended  to  cover  all  offenses  where 
incarceration  is  possible. 


^^       See,  e^,  Korematsu  v.  United  States,  323  U.S.  214  (19'>'>). 
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IV.      Title  III  -  Exclusionary  Rule  Reform. 

Few  issues  have  been  studied,  debated,  and  considered  as  thoroughly 
as  the  exclusionary  rule.   Extensive  hearings  have  been  held  in  both  houses 
of  Congress  to  consider  this  issue.   The  United  States  Supreme  Court's  grant 
of  re-argument  on  this  issue  in  Illinois  v.  Gates  has  stimulated  additional  deBate 
and,  to  my  mind,  exaggerated  media  interest.      Today  you  are  hearing  from 
a  distinguished  group  of  criminal  justice  professionals  who  will  provide  you 
with  additional  insight.   To  me,  however,  the  issue  is  straightforward:   of  what 
value  is  the  exclusionary  rule  and  what  will  be  the  ramifications  of  its  abolition 
or  limitation? 

Early  on  in  our  history  certain  decisions  were  made  concerning  the  rights 
of  persons  charged  with  crime.   These  rights  were  neither  self-evident  nor 
required  by  the  common  law.  Certainly  such  rights  as  trial  by  jury,  counsel, 
the  privilege  against  self-incrimination,  and  the  right  to  be  free  from  unreasonable 
searches  and  seizures  were  not  designed  to  make  it  easier  to  convict  criminal 
defendants.   We  must  remember  that  these  rights  do  not  apply  only  to  the  criminal 
but  to  everyone.   Each  of  us  has  a  stake  in  ensuring  that  the  police,  prosecution, 
and  courts  meet  certain  minimal  requirements.   This  emphasis  upon  the  rights 
of  the  accused  is  a  fundamental  value  in  our  Constitution  which  separates  our 
system  of  justice  from  that  in  communist  or  totalitarian  countries  and  which 
has  stood  us  well  for  two  centuries. 

The  Supreme  Court  has  interpreted  the  Fourth  Amendment  prohibition 
of  unreasonable  searches  and  seizures  to  require  the  exclusion,  for  all  purposes, 
of  evidence  illegally  sought  or  seized.   The  exclusionary  rule  is  therefore  implicit 
in  the  Fourth  Amendment.   For  the  Congress  to  tinker  with  such  a  basic  concept 
is  not  only  a  retreat  from  a  fundamental  right  which  separates  America  from 
criminal  justice  systems  around  the  world,  it  is  an  unconstitutional  invasion 
on  the  power  of  the  judicial  branch  to  interpret  the  Constitution. 
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Even  now,  the  Supreme  Court  is  considering  a  decision  in  Illinois  v.  Gates. 
No.  Sl-'fSO.   NLADA  has  submitted  an  amicus  curiae  brief  in  that  case,  and 
I  attended  the  recent  oral  argument.   The  confusion  of  the  Court  over  the  positions 
asserted  by  the  Attorney  General  of  Illinois  and  the  Solicitor  General  of  the 
United  States  point  out  the  inherent  problems  in  adopting  a  "good  faith"  exception. 

• 

The  facts  in  Gates  are  useful  to  our  discussion  here.  The  Bloomington,    ~ 
Illinois  police  received  an  anonymous  handwritten  letter  on  May  3,  1978,  alleging 
that  Lance  and  Susan  Gates,  husband  and  wife,  were  planning  to  travel  to  Florida 
"in  a  few  days"  to  buy  drugs.   The  letter  said  they  would  drive  back  to  Illinois 
with  "over  $100,000.00  in  drugs"  in  their  trunk,  and  that  a  similar  amount  was 
in  their  basement. 

Police  tracked  the  couple  to  Florida  and  back,  following  their  travel 
by  car  back  to  Illinois  on  May  5th  and  6th.       On  the  basis  of  these  observations 
and  the  letter,  a  Circuit  Judge  in  DuPage  County  issued  a  warrant,  finding 
"probable  cause." 

At  the  trial,  another  Circuit  Judge  held  that  the  first  judge  had  erred 
in  finding  probable  cause.   On  appeal  to  the  Illinois  Supreme  Court,  prosecutors 
lost  again  in  a  5-to-2  decision  saying  the  letter  failed  to  meet  legal  requirements 
for  tips  from  anonymous  informers,  enunciated  in  Aguilar  v.  Texas,  378  U.S. 
108  (196't)  and  Spinelli  v.  United  States,  393  U.S.  i^lO  (1969).  The  issue  of  "good 
faith"  by  police  was  never  argued  by  prosecutors  in  Illinois  or  in  initial  briefs 
filed  in  the  U.S.  Supreme  Court  on  the  "anonymous  tip"  issue.  The  U.S.  Supreme 
Court  ordered  re-argument  on  the  "good  faith"  issue  after  the  original  oral 
arguments  were  complete. 


In  a  recent  article  in  The  Washington  Post,  former  police  officer  James 
Fyle,  now  a  professor  of  criminal  justice,  notes  that  "Bloomington  police 
did  not  attempt  the  simple  next  step  of  observing  the  couple  unloading 
bales  of  marijuana  from  their  car  trunk,  which  would  have  provided  firm 
ground  for  the  warrant."  Fyle,  "Don't  Loosen  Curbs  on  Cop  Searches," 
The  Washington  Post.  Feb.  27, 1983. 
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Questions  from  the  Justices  during  oral  argument  were  common-sense. 
Whose  error  was  it  here,  the  police  or  the  magistrate?   Did  probable  cause 
exist  when  the  warrant  issued,  and  if  not,  can  the  subsequent  observations 
of  the  police  establish  probable  cause?   Is  the  "good  faith"  exception  applicable 
to  the  question  of  whether  probable  cause  exists;  i.e.,  can  something  less  than 
probable  cause  permit  a  legal  search?  The  debate  swirled  about  these  issues, 
but  two  fundamental  points  emerged.    First,  the  argument  was  not  "about" 
the  exclusionary  rule  at  all,  but  rather  about  the  law  of  search  and  seizure. 
The  rule  is  simple  and  clear  —  if  evidence  is  illegally  seized,  it  cannot  be  admitted 
in  court  for  any  purpose.   The  issue  in  Gates,  and  in  all  debate  in  this  area, 
is  over  the  complicated  body  of  decisions  dealing  with  what  is  an  illegal  search. 
Changing  the  exclusionary  rule  will  not  change  the  law  of  search  and  seizure 
one  iota,  but  wilT  clearly  make  it  more  complicated  and  confused. 

And  that  is  the  second  problem.   Even  if  the  rule  is  changed,  the  need 
for  legal  challenges  by  defense  lawyers  and  impartial  judicial  review  of  police 
decisions  will  not  be  eliminated.   If  anything,  the  process  will  become  a  protracted 
exercise  in  plumbing  the  mind  of  the  officer  (and  maybe  the  issuing  magistrate, 
if  a  warrant  is  involved)  to  determine  whether  the  search  or  seizure  was  innocent 
or  malicious,  innocuous  or  vindictive.   These  needless  quests  into  the  F>ast  for 
"honest  mistakes,"  as  endless  as  those  of  Diogenes  and  his  lamp,  can  be  avoided 
by  maintaining  the  present  clarity  of  the  rule. 

Study  of  the  exclusionary  rule  shows  how  few  cases  it  affects.   A  1979    '  , 
study  in  federal  courts  found  that  in  only  1.3%  of  the  cases  was  evidence  excluded 
and  in  less  than  1%  did  this  exclusion  affect  the  outcome  in  the  case.   Comptroller 
General  of  the  United  States,  Impact  of  the  Exclusionary  Rule  on  Federal  Criminal 
Prosecutions,  Rep.  No.  GGD-79-45  (19  April  1979).   A  new  study  was  completed 
in  1982.   This  is  the  National  Institute  of  Justice's  (NIJ)  report  entitled,  "The  , 
Effects  of  the  Exclusionary  Rule:   A  Study  in  California"  (December  1982). 
The  report  is  heavily  relied  upon  by  several  members  of  the  Attorney  General's 
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Teak  Force  on  Violent  Crime  appearing  as  amicus  curiae  in  Illinois  v.  Gates> 

The  study  saserts  "a  major  impact  of  the  exclusionary  rule  on  state  prosecutions." 

NIJ  study  at  2.   The  study,  however,  is  seriously  flawed  in  at  least  three  ways. 

First,  and  most  important,  the  report  indicates  a  >*.&%  rejection  rate 
(4,130  cases)  for  cases  involving  search  and  seizure  problems.   NI3  study  at 
12.   Even  accepting  this  modest  rate  as  "alarming,"  it  is  inaccurate.   The  percentage 
is  inflated  by  measuring  rejections  against  the  total  number  of  cases  rejected 
(86,033)  rather  than  the  total  number  of  eaes  referred  for  prosecution  (520,993). 
If  this  is  done,  the  accurate  percentage  of  caess  affected  by  search  and  seizure 
problems  during  the  four-year  period  is  a  minuscule  eight-tenths  of  one  percent. 
The  same  process  occurs  in  the  detailed  data,  where  the  impression  is  created 
that  71.5%  (2,953  cases)  of  all  felony  drug  charges  statewide  were  rejected 
for  search  and  seizure  problems.   Again,  the  percentage  here  is  of  the  4.8% 
rejected  cases,  not  all  cases  referred.  These  grossly  misleading  figures  are 
a  disservice  to  a  supposedly  impartial  federal  agency. 

A  second  problem  occurs  with  the  methodology  in  Los  Angeles,  where 
a  "special  survey"  was  conducted.   NIJ  study  at  11.   This  called  on  District 
Attorney  personnel,  certainly  not  unbiased  researchers,  to  evaluate  case  information 
after  the  fact  to  determine  "whether  or  not  a  search  and  seizure  problem  was 
the  primary  reason  for  case  rejection."  The  report  concedes  that  the  information 
obtained  is  "not  based  on  routinely  recorded  case  rejection  information."  This 
subjectivity  also  flaws  the  discussion  of  "police  screening."  NIJ  study  at  9. 

Finally,  the  ND  study  reports  concerns  which  apparently  were  not  shared 
by  the  California  Justice  Department,  under  George  Deukmejian,  now  Governor. 
That  office's  latest  report  for  1981  shows  a  .7  percent  rejection  rate  by  prosecutors 
due  to  "illegal  searches  and  seizures."  The  most  frequently  cited  reasons  for 
rejection  were  lack  of  probable  cause,  lack  of  evidence  or  refusal  by  the  victim 
to  prosecute.  See,  Adult  Felony  Arrest  Dispositions  in  California,  8  (1981). 
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These  statistics  I  have  quoted  are  sometimes  used  to  support  abolition 

of  the  exclusionary  rule  since  "it  doesn't  work  anyway."   Every  public  defender 

knows  that  the  burden  is  heavily  on  the  defense  in  asserting  any  type  of  suppression 

motion.   Judges  are  extremely  reluctant  to  grant  such  motions,  particularly 

in  the  many  "routine"  cases  involving  indigents.   To  anyone  providing  representation 

to  poor  people  in  criminal  cases  the  assertion  that  significant  numbers  of  defendants 

"go  free"  because  of  the  exclusionary  rule  is  ~  frankly  —  laughable.   The  asser- 
tion that  crime  will  be  reduced  by  modification  of  the  rule  by  Congress  is  a 

cruel  hoax  being  perpetrated  on  the  American  people  by  those  who  should  know 
better. 

Yet  the  real  ramification  of  the  rule  has  been  in  improved  police  education 
and  procedures.   It  is  ironic  to  me  that  many  of  those  now  favoring  abolition 
of  the  rule  point  with  pride  to  the  improved  police  procedures  which  have  been 
adopted  as  a  direct  consequence  of  the  rule.   To  assert  now  that  the  rule  should 
be  eliminated  is  both  illogical  and  insensitive  to  the  abuse  by  law  enforcement 
which  led  to  the  rule's  creation.  Contrary  to  the  repeated  assertions  made, 
the  exclusionary  rule  has  worked  and  is  working  today  to  improve  police  practices 
without  resulting  in  "criminals  going  free." 

Mr.  Chairman,  I  submit  that  the  exclusionary  rule  is  the  means  which 
courts  have  adopted  for  enforcing  the  fundamental  principle  embodied  in  the 
Fourth  Amendment.  The  rule  has  resulted  in  manifestly  improved  police  procedures, 
though  only  in  a  tiny  number  of  cases  has  the  prosecution  been  affected  by 
the  exclusion  of  evidence  under  the  rule. 

Any  modification  of  the  rule  by  Congress  would  not  only  impermissibly 
invade  the  authority  of  the  judiciary  but  would  also  indicate  a  retreat  from 
this  basic  constitutional  safeguard.    The  exclusionary  rule  is  the  most  effective 
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and  least  costly  way  of  assuring  that  all  citizens  are  protected  from  violations 
of  the  Fourth  Amendment.  As  one  ex -police  officer  has  said,  "the  'good  faith' 
exception  would  have  little  or  no  effect  on  police  practices  or  crime.   It  would 
just  give  abusive  officers  a  safer  way  around  the  Fourth  Amendment  and  encourage 
more  violations."   Fyle,  supra,  p.  3. 

Most  of  all,  however,  changing  the  exclusionary  rule  will  not  have  any 
effect  on  crime.   Moreover,  efforts  to  adopt  such  legislation  divert  the  Congress 
and  the  nation  from  seeking  effective  solutions  to  the  problem  of  crime  in 
our  country.   We  urge  the  Congress  to  reject  efforts  to  modify  the  exclusionary 
rule. 

V.       Title  V  -  Insanity  Defense  Reform 

In  September  of  1982  and  April  of  this  year,  Commisioner  3oseph  Rodriguez, 
Public  Advocate  for  the  State  of  New  3ersey,  testified  before  Congress  on 
behalf  of  NLADA  on  the  insanity  defense.   The  testimony  was  given  before 
the  Subcommittee  on  Criminal  Justice  of  the  House  Judiciary  Committee. 
Copies  of  that  testimony  are  attached  to  this  statement. 

In  brief  summary,  we  urge  that  no  change  be  made  in  the  current  law 
at  this  time,  and  that  change  be  contemplated  only  after  an  impartial  examination 
to  determine  if  the  present  system  is  "rife"  with  the  abuses  alleged.   We  believe 
that  current  law  is  adequate,  and  that  sophisticated  statistical  data  from  New 
Jersey  is  exemplary  of  all  jurisdictions  now  using  the  insanity  defense. 

in  1982,  the  New  Jersey  Public  Defender  handled  32,500  adult  cases. 
A  plea  of  not  guilty  by  reason  of  insanity  was  offered  in  52  cases,  less  than 
1/6  of  1%      of  those  52  cases  the  plea  was  successful  in  only  15  cases.   This 
is  less  than  l/20th  of  1%  of  all  cases  handled  during  a  year.   This  hardly  qualifies 
as  pervasive  abuses. 


^^       See  Appendix  A,  Testimony  of  Commissioner  Joseph  Rodriguez,  September 
9,  1982. 


525 


A  frequent  misconception  is  that  the  defense  is  primarily  raised  in  murder 
cases.   The  New  Jersey  statistics  indicate  that  20%  of  all  NCR!  pleas  were 
raised  in  cases  involving  a  death.   The  New  Jersey  experience  also  demonstrates 
that  a  defense  who  asserts  the  insanity  defense,  and  is  convicted,  receives 
a  significantly  longer  sentence  than  defendants  tried  on  the  same  charges  who 
do  not  raise  the  defense.   In  the  case  of  serious  offenses  against  persons,  those 
who  did  not  raise  the  insanity  defense  received  average  sentences  of  165.5 
months.   Those  who  unsuccessfully  raised  the  defense  received  an  average 
sentence  of  372  months. 

What  test  to  use  for  insanity? 

All  the  federal  circuits  have  adopted  the  American  Law  Institute  (ALI) 
insanity  test: 

A  p>erson  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such 
conduct  as  a  result  of  mental  disease  or  defect  he  lacks  substantial  capacity 
either  to  appreciate  the  criminality  (wrongfulness)  of  his  conduct  or  to 
conform  his  conduct  to  the  requirements  of  law. 

This  was  the  test  used  in  the  Hinkley  case,  and  is  an  updated  version 

of  the  M'Naghten  test,  established  in  18^3.   The  various  approaches  to  change 

in  the  insanity  defense  are  described  in  our  prior  testimony.   The  only  one  I 

will  address  is  the  proposal  set  forth  in  S829. 

5829  proposes  that  insanity  exists  only  when  "...at  the  time  of  the  commission 
of  the  acts  constituting  the  offense  the  defendant,  as  a  result  of  mental  disease 
or  defect,  was  unable  to  appreciate  the  nature  and  quality  or  the  wrongfulness 
of  his  acts." 

This  would  elimiate  the  "volitional"  aspect  of  the  ALI  test,  deeding  with 
the  defendant's  inability  to  conform  his  conduct  to  the  requirements  of  the 
law. 
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The  elimination  of  the  "volitional"  part  of  the  ALI  test  is  based  on  a  bald 
2issertion  that  "this  volitional  or  behavioral  part  of  the  ALI  test  has  brought 
the  insanity  defense  under  increasing  attack,"  and  is  further  justified  by  the 
claim  that  there  is  no  "accurate  scientific  basis"  for  this  aspect  of  the  defense 
and  that  it  "invites  fabricated  expert  claims,  undermines  the  equal  administration 
of  the  pened  law  and  compromises  the  law's  deterrent  effect."  Surely,  such 
a  drastic  change  based  upon  such  criticisms  deserves  to  be  substantiated  by 
data  and  authority.  • 

Furthermore,  this  proposal  suffers  from  an  internal  contradiction,  for 
it  seems  to  suggest  that  a  more  "accurate  scientific  basis"  exists  for  measuring 
one's  capacity  for  "apprtoation  of  the  wrongfulness  of  one's  conduct"  as  distinguished 
from  one's  "capacity  for  self-control."  I  question  whether  there  is  any  more 
scientific  support  for  "measuring"  such  "cognitive"  disease.   If  not,  what's  to 
prevent  the  argument  from  being  turned  around  to  support  total  elimination 
of  the  insanity  defense? 

This  language  is  a  reversion  to  the  M'Naghten  Rule.   The  criticisms  that 
have  been  directed  at  the  M'Naghten  Rule  over  the  years  have,  in  the  main, 
centered  upon  its  "exclusive  focus  on  the  cognitive  capacity  of  the  defendant," 
which  is  precisely  what  the  proposed  amendment  wishes  to  resurrect.   As  the 
California  Supreme  Court  has  pointed  out,  M'Naghten's  exclusive  focus  on  "cognitive 
capacity"  was  the  result  of  the  outmoded  "psychological  theory  under  which 
the  mind  was  divided  into  separate  independent  compartments,  one  of  which 
would  be  diseased  without  affecting  the  others."  (People  v.  Drew,  22  Cal.3d 
333,  3^*1,  1*^9  Cal.Rptr.  275,  583  P.2d  1318  (1978).)   In  the  decision,  the  criticisms 
of  M'Naghten  were  summarized  in  the  majority  opinion  by  the  late  Justice 
Mathew  Tobriner,  in  which  the  ALI  test  was  adopted  and  California's  U'f  year 
old  version  of  M'Naghten  rejected.   Justice  Tobriner's  carefully  crafted  majority 
opinion  addressed  the  very  issue  raised  by  the  authors  of  this  proposal,  and, 
relying  upon  legal  and  medical  authorities,  he  rejected  as  outmoded  the  M'Naghten 
test's  "exclusive  focus  upon  the  cognitive  capacity  of  the  defendant." 
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The  major  aspect  of  the  proposed  revisions  which  I  wish  to  discuss  is 
the  shifting  of  the  burden  from  the  prosecution  to  the  defense.   The  federal 
courts  follow  Davis  v.  U.S.,  160  U.S.  '♦69  (189'f),  requiring  the  government  to 
prove  sanity  beyond  a  reasonable  doubt  once  the  defense  introduces  evidence 
of  insanity.   S829  would  shift  the  burden  to  the  defense  to  prove  insanity  by 
clear  and  convincing  evidence. 

The  American  Bar  Association's  Standing  Committee  on  Association  Standards 

for  Criminal  Justice  has  recommended  and  the  ABA  House  of  Delegates  adopted: 

That  in  jurisdictions  utilizing  any  test  for  insanity  whiich  focuses  solely 
on  whether  the  defendant,  as  a  result  of  mental  disease  or  defect,  was 
unable  to  know,  understand  or  appreciate  the  wrongfulness  of  his  conduct 
at  the  time  of  the  offense  charged,  the  prosecution  should  have  the  burden 
of  disproving  the  defendant's  claim  of  insanity  beyond  a  reasonable  doubt; 
and,  secondly,  that  in  jurisdictions  utilizing  the  ALI-Model  Pencil  Code 
test  for  insarrity,  the  defendant  should  have  the  burden  of  proving  by 
a  preponderance  of  the  evidence  his  or  her  claim  of  insanity. 

S829  proposes  the  worst  of  both  worlds.   It  both  narrows  the  insanity 

defense  and  places  the  burden  on  the  defense  to  prove  insanity.   Furthermore, 

by  requiring  the  defense  to  demonstrate  insanity  by  "clear  and  convincing  evidence," 

the  proposal  adoptes  a  higher  standard  than  that  in  use  by  any  state  statute 

which  shifts  the  burden  to  the  defense  to  prove  insanity.   In  those  states  which 

put  the  burden  on  the  defense,  the  standard  used  is  "the  preponderance  of  evidence." 

We  oppose  the  shifting  of  the  burden  to  the  defense  under  any  circumstances. 
S829  would  virtually  destroy  even  the  current  limited  use  of  the  defense,  because 
of  the  narrowing  of  the  definition  and  the  shifting  of  the  burden  to  the  defense. 

The  government,  under  current  law,  has  the  burden  of  proving  sanity 
beyond  a  reasonable  doubt  at  all  stages  of  the  trial.   Critics  see  this  as  unfair, 
but  have  not  gone  beyond  the  written  standard  to  see  what  happens  in  the  "real 

world."  The  prosecution  is  aided  by  the  presumption  that  all  persons  are  sane. 

18 
All  jurisdictions  in  the  United  States  apply  this  presumption  of  sanity.       This 

moans  that  the  defendant  bears  the  burden  of  production  on  the  issue  of  insanity. 


18 

Eule,  The  Presumption  of  Insanity;   Bursting  the  Bubble,  25  UCLA  L.Rev., 

637  (1978):  
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Although  the  defense  may  challenge  the  sanity  presumption,  "weak"  or 
"slightly  credible"  evidence  does  not  refute  the  presumption,  as  a  matter  of 
law.  It  then  is  up  to  the  jury  to  decide  if  the  presumption  has  been  overcome. 
Looking  at  the  New  Jersey  experience,  it  does  not  appear  that  juries  are  easily 
fooled. 

We  agree  with  the  findings  of  the  State  of  New  York's  Report  of  the 
Law  Revision  Commisson  on  the  Defense  of  Insanity  which  concluded  that: 


Where  there  are  facts  common  to  mens  rea  and  insanity,  requiring  the 
defendant  to  bear  the  burden  of  proof  of  these  facts  may  violate  his  due 
process  rights  to  have  the  prosecution  prove  beyond  a  reasonable  doubt 
all  the  facts  required  to  establish  guilt  (Appendix  A  pp.  2258-9). 


The  Commission  uses  the  following  hypothesis: 


The  defendant,  believing  his  neighbor  to  be  a  tree,  chops  and  kills  the 
neighbor.   At  his  trial  the  defendant's  delusional  impairment  will  be  relevant 
both  to  the  rissue  of  mens  rea  (whether  he  intended  to  cause  the  death 
of  his  neighbor)  and  his  insanity  defense  (whether  he  lacked  the  substantial 
capacity  to  know  and  appreciate  the  nature  and  consequences  of  such 
conduct).   If  the  insanity  defense  is  changed  to  an  affirmative  defense, 
this  defendant  would  have  to  show  by  clear  and  convincing  evidence  that 
he  believed  the  neighbor  was  a  tree.   But  due  process  requires  that  the 
prosecution  establishes  beyond  a  reasonable  doubt  that  the  defendant 
did  not  have  such  belief  (In  re  Winship,  397  U.S.  358,  363-*)  (Appendix 
A  p.  2258,  footnote  15). 


In  conclusion,  we  ask  this  Committee  to  fully  investigate  the  current 
use  of  the  insanity  defense  in  state  and  federal  courts  before  precipitously 
amending  the  current  provisions  which  have  long  served  this  country  as  adequate 
and  which  represent  continuous  sharpening  and  refinement  since  M'Naghten 
over  IW  years  ago. 

VI.      Title  VI  -  Reform  of  Federal  Intervention  in  State  Proceedings 

The  proposals  of  Title  VI  are  implicitly  premised  on  a  need  for  reform 
of  current  procedures  under  28  USC  22't*,  2254  and  2255  -  there  must  be  abuse 
or  confusion  in  the  application  of  the  law  or  there  would  be  no  need  for  reform. 
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These  proposals  are  not  new.   Similar  legislation  was  proposed  by  the  Attorney 
General's  Task  Force  on  Violent  Crime  and  last  session  as  S2216.   Now,  as  then, 
NLADA  questions  the  need  for  such  legislation  on  three  grounds.    First,  there 
is  no  current  abuse  in  the  filing  of  federal  habeas  corpus  petitions  by  state 
prisoners.   Second,  parts  of  the  legislation  are  based  on  faulty  premises  and 
the  proposed  statute  of  limitations  is  unconstitutional.   Third,  the  United  States 
Supreme  Court  has  acted  in  this  area  several  times  in  the  past  few  years,  thus 
precluding  the  necessity  for  Congress  to  give  its  time  and  effort  to  "reforms" 
which  are  superfluous  or  redundant. 

A.       Current  use  of  federal  habeas  corpus  by  state  prisoners. 

Prior  to  my  arrival  in  Washington,  I  served  as  director  of  a  large  staff 
of  appellate  public  defenders  with  the  State  Appellate  Defender  Office  in  Springfield, 
Illinois.  My  office  was  empowered  to  pursue  federal  habeas  corpus  at  our  discretion, 
in  consultation  with  our  clients.   I  believe  my  experience  there  reflects  the 
national  experience  of  public  defenders. 

Out  office  filed  approximately  1,250  cases  in  courts  of  review.  Only 
three  cases  were  pursued  to  federal  court  by  habeas.   Since  its  opening  in  1972, 
the  State  Appellate  Defender  filed  nearly  10,000  appeals  in  courts  of  review, 
of  which  only  77,  less  than  1%,  were  pursued  on  habeas  corpus.   These  statistics 
are  revealing  for  two  purposes  relating  to  S829.   First,  they  demonstrate  that 
properly  counseled  defendants  will  not  abuse  the  systen  by  pursuing  remedies 
for  their  own  sake.    A  recent  study  completed  for  the  Department  of  Justice 
showed  nearly  80%  of  state  habeas  petitions  sampled  as  being  filed  gro  se. 
Robinson,  An  Empirical  Study  of  Federal  Habeas  Corpus  Review  of  State  Court 

Judgments  (OIA3,  Department  of  Justice,  1979).   Not  only  do  such  high  percentages 

19 
of  pro  se  petitions  result  in  defects  which  might  be  corrected  by  counsel 


19 

60%  of  the  defective  petitions  in  the  study  were  dismissed  for  failure 

to  exhaust  state  remedies.   99.1%  of  the  pro  se  petitions  were  denied. 
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but  further  show  that  conscientious  appwintment  of  counsel  for  defendants 
in  state  court  would  result  in  drastically  reduced  filings  in  federal  courts. 

A  second  reason  the  Illinois  statistics  are  important  is  that  they  refute 
any  suggestion  that  there  are  pervasive  abuse  of  the  right  to  habeas  corpus, 
merely  because  it  exists. 

The  Illinois  experience  is  reflective  of  the  national  scene  as  well.   During 
1981,  only  7,790  habeas  petitions  were  filed  in  federal  court  by  state  court 
prisoners.   1981  Annual  Report  of  the  Director.  Adnninistraive  Office  of  U.S. 
Courts,  Table  C5B.   This  represents  a  U%  decline  in  total  filings  from  1970, 
when  over  9,000  petitions  were  filed.   Of  the  total  docket  of  federal  district 
courts  that  year,  'f%  were  state  prisoner  habeas  petitions.  Evidentiary  hearings 
were  held  in  only  165  ceises  in  this  country,  only  1.3%  of  all  "trial"  activity 
in  civil  actions  in  federal  district  court  during  1981. 

During  the  same  year,  well  over  2.25  million  criminal  cases  were  disposed 
of  in  state  courts  of  general  jurisdiction.  Sourcebook  of  Criminal  Justice  Statistics, 
1980,  pp.  Wt-i*07.   Thus  state  prisoners  pursued  habeas  to  federal  courts  in 
only  three-tenths  of  one  percent  of  all  criminal  caseds  disposed  of  in  that  year. 

There  is  no  current  abuse  of  the  great  writ,  and  those  cases  in  which 
it  is  currently  successful  demonstrate  the  need  to  keep  it  alive  and  vital  for 
those  state  prisoners  whose  federal  rights  are  abused  or  violated. 

B.       The  current  proposals 

1.    Section  602 

S829  would  bar  federal  court  consideration  of  constitional  issues  which 
have  not  been  presented  to  the  states  in  accord  with  state  procedures,  and 
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it  enumerates  the  circumstances  which  would  excuse  such  procedural  by-pass. 
Inspiration  for  this  proposal  came  from  Wainwright  v.  Sykes,  '♦33  U.S.  72  (1977). 
Under  Sykes,  a  constitutional  issue  not  raised  in  state  courts  in  accord  with 
a  state's  contemporaneous  objection  rule  (and  for  that  reason  not  considered 
by  the  state  courts)  is  deemed  forfeited.  The  federal  courts  are  not  permitted 
to  examine  the  issue  because  the  state  courts  have  declined  to  do  so  for  a  justifiable 
state  ground.    The  theory  is  that  the  required  adherence  to  a  procedure  ~  in 
Sykes,  the  contemporaneous  objection  rule  —  would  enable  the  state  trial  judge 
to  correct  an  error  when  the  trial  or  proceedings  are  still  in  progress.   It  is 
at  this  time  that  witnesses'  recollections  are  freshest  or  that  the  objection 
might  result  in  an  immediate  decision  favorable  to  the  defendant  and  end  the 
case,  or  that  it  might  force  the  prosecutor  to  reconsider  the  viability  of  his 
case  (Id.,  'f33  U.S.  at  88-89).   The  critical  consideration  is  that  the  state's  rule 
not  be  arbitrary  or  calculated  to  discourage  the  claim,  but  necessary  to  protect 
its  interests  in  curing  mistakes  in  timely  fashion  as  they  arise.   Under  Sykes, 
a  state  rule  of  procedure  must  be  helpful  to  the  legitimate  state  purpose  of 
enabling  a  state  to  prevent  or  correct  errors: 

...  Society's  resources  have  been  concentrated  at  that  time  and  place 
in  order  to  decide  within  the  limits  of  human  fallibility,  the  question 
of  guilt  or  innocence  of  one  of  its  citizens.   Any  procedural  rule  which 
encourages  the  results  that  those  proceedings  be  as  free  of  error  as  possible 
is  thoroughly  desirable,  and  the  contemporaneous  objection  rule  surely 
falls  within  this  classification. 

*33  U.S.  at  90. 

In  Sykes,  the  Court  stated  that  exceptions  to  the  by-pass  rule  were  to 

be  premised  upon  the  cause  for  the  failure  to  raise  the  issue  and  the  prejudice 

arising  from  the  claimed  constitutional  defect.   Both  cause  and  prejudice  were 

left  undefined,  matters  to  be  explored  in  future  cases. 

We  recommend  that  no  statute  touching  on  matters  of  by-pass  be  enacted. 
The  Sykes  decision  is  a  substantial  withdrawal  from  the  prior  controlling  principle 
established  in  Fa^  v.  Noia,  372  U.S.  391  (1963).   Under  Fay,  federal  courts 
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were  barred  from  consideration  of  a  constitutional  issue  by  the  petitioner's 
failure  to  raise  it  in  a -state  forum  when  the  issue  was  knowingly  and  voluntarily 
relinquished.   Under  Sykes,  the  federal  courts  should  be  free  to  determine  whether 
a  state  procedural  rule  serves  a  valid  purpose  such  as  helping  to  correct  trial 
errors,  it  is  merely  an  arbitrary  method  of  inhibiting  or  preventing  presentation 
of  issues  to  the  state  courts.   Further,  the  federal  courts  must  be  able  to  determine 
whether  the  procedures  are  so  cumbersome  and  unclear,  or  so  difficult  to  meet, 
or  so  restrictive  that  a  state's  refusal  to  consider  a  constitutional  issue  because 
of  the  failure  to  comply  with  state  procedures  is  simply  arbitrary. 

Section  602  lists  three  "causes"  for  the  failure  to  comply  with  state  procedural 
rules.  The  first  is  "the  failure  to  raise  the  claim  properly  or  to  have  it  heard 
in  state  proceedings  (which)  was  the  result  of  state  action  in  violation  of  the 
Constitution  or  laws  of  the  United  States."  The  notes  relating  to  this  proposal 
state  that  the  issue  of  cause  should  be  concerned  with  whether  the  state  provided 
an  opportunity  to  present  the  federal  claim  consistent  with  federal  law.   It 
is  unnecessary  to  enact  this  bill  to  include  the  principle  because  it  is  inherent 
in  Sykes,  which,  as  noted,  requires  that  state  rules  of  procedure  be  rational 
and  reasonable.  In  fact,  the  proposal  has  nothing  whatever  to  do  with  cause, 
but  rather  relates  to  the  initial  question  of  whether  there  has  been  a  valid 
state  rule  that  has  been  by-passed. 

What  the  proposal  does  is  to  eliminate  every  valid  reason  justifying  a 
failure  to  comply  with  state  procedural  rules.   Most  significantly,  it  precludes 
einy  claim  that  counsel's  conduct  was  the  improper  cause  of  the  by-pass.   It 
is  incorrect  to  assert  that  the  language  of  the  proposals  would  permit  a  petitioner 
to  urge  as  cause  the  Sixth  Amendment-incompetency  of  counsel  standard. 
The  language  of  the  bill  requires  state  action,  but  the  Supreme  Court  has  said 
in  clear  and  unequivocal  language  that  the  conduct  of  counsel  ~  either  retained 
or  assigned  ~  is  not  state  action.   Polk  County  v.  Dodson,  50  U.S.L.W.  k077 
(S.Ct.  Dec.    l**,  1981).   The  proposal  thus  precludes  a  claim  that  counsel's  incompetence 
resulted  in  a  failure  to  properly  raise  an  issue  in  state  court. 
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Attorneys  have  met  with  substantial  criticism  of  their  in-court  performance. 
Burger,  The  Special  Skills  of  Advocacy.  '♦2  Ford. L. Rev.  227  (1973);  Kaufman, 
Continuing  the  Call  for  Courtroom  Competence,  fe'f  A.B.A.3.  1626  (1978). 
The  defects  in  performance  make  it  both  necessary  and  salutary  to  consider 
counsel's  treatment  of  the  particular  issue  raised  in  the  "cause"  category. 

There  are  no  specific  objections  to  the  causes  defined  in  (2)  and  (3)  of 
Section  2  of  the  bill  except  that  they  are  obviously  intended  to  be  exclusive 
and,  as  such,  the  list  of  "causes"  is  inadequate.   No  list  of  reasons  for  cause 
can  be  exclusive;  the  potential  for  variation  of  facts  and  circumstances  is  unlimited. 
For  example,  "cause"  should  include  suppression  of  evidence  by  prosecutorial 
authorities,  judicial  officers,  and  any  government  or  public  official.   It  should 
include  inadvertent  or  negligent  failure  to  disclose,  as  well  as  intentional  suppression. 
It  should  encompass  the  defendant's  mental  status  and  language  facility  and 
should  include  his  failure  to  comprehend  the  significance  of  factual  events. 
This  subject  is  the  kind  traditionally  left  to  the  courts  to  adjudicate  on  a  case- 
by-case  basis.   Such  a  position  is  appropriate  here. 

To  summarize.  Section  602  restricts  habeas  corpus  beyond  interests  of 
comity,  and  therefore  is  unjustifiable.   It  restricts  the  cause  for  failure  to 
follow  state  procedural  rules  in  ways  that  are  unconstitutionad,  that  do  not 
protect  defendants  against  the  inadequacies  of  their  lawyer's  performance, 
and  that  do  not  accord  with  the  realities  of  the  criminal  process  as  experienced 
daily  by  defense  counsel. 

Proposed  225't(e)  should  also  be  rejected.   Any  statute  of  limitations 
which  arbitrarily  fixes  a  date  beyond  which  no  petition  can  be  filed  is  inherently 
uncon-stitutional.   The  writ  of  habeas  corpus  lies  specifically  to  challenge 
illegal  detention.    Article  I,  Paragraph  9,  Clause  2  of  the  Constitution  limits 
suspension  of  the  writ  except  "in  cases  of  rebellion  or  invasion."   No  such  circumstances 
obtain  here.   Because  the  illegality  of  detention  is  a  continuing  one,  no  statute 
k     of  limitations  can  apply,  just  as  a  statute  of  limitations  does  not  prevent  prosecution 
of  a  continiuing  crime. 
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It  should  be  noted  that  Rule  9  of  the  rules  governing  Section  22 5^*  cases 
in  the  U.S.  District  Courts,  adopted  in  February  of  1977,  originally  contained 
a  provision  which  established  a  rebuttable  presumption  of  prejudice  to  the 
state  if  the  petition  was  filed  more  than  five  years  after  conviction,  such  period 
to  run  from  the  time  of  final  judgment  in  state  court.  28  U.S.C.A.,  Rule  9, 
foil.  Sec.  225'>,  Historical  Note,  p.  11 36  (1977).   Public  Law  9'J-^26,  Sec.  2(7)     . 
struck  out  this  provision.   Legislative  history  indicates  Congress  found  that 
the  imposition  of  arbitrary  time  limits  and  a  requirement  that  the  petitioner 
overcome  prejudice  constituted  "unsound  pwlicy."  See,  1976  United  States 
Code  Congressional  and  Administrative  News,  pp.  2'>78,  2*^8 1.   If  it  was  unsound 
policy  in  1976  to  establish  a  rebuttable  presumption  of  prejudice  to  the  state 
after  five  years,  a  one-year  statute  of  limitations  seems  draconian  by  comparison. 

2.  Sectioh  603 

This  proposal  should  be  rejected  for  the  simple  reason  that  the  district 
court  is  in  the  best  posture  to  evaluate  the  merits  of  a  petitioner's  case,  having 
reviewed  the  record,  seen  the  witnesses  (if  any)  and  reached  a  conclusion. 
Asking  the  court  of  appeals  to  issue  certificates  invites  hasty  and  cursory  consideration. 

3.  Section  605 

The  commentary  accompanying  this  section  suggests  "simplification" 
of  225't(d)  "which  is  verbose,  confusing,  and  obscure."  On  the  contrary.  Congress 
adopted  this  language  in  1966  to  add  subsection  (d),  thereby  codifying  Townsend 
V.  Sain,  372  U.S.  293  (1963).   That  case  gave  power  to  federal  judges  to  determine 
questions  of  law  and  mixed  questions  raised  in  habeas  corpus  petitions.   These 
amendments  would  significantly  curtail  that  power. 

Moreover,  a  line  of  decisions  from  the  United  States  Supreme  Court  has 
increasingly  restricted  the  grounds  under  which  habeas  corpus  may  be  sought 
by  state  court  prisoners,  thus  accomplishing  much  of  what  S829  seeks  legislatively. 
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In  1982,  the  United  States  Supreme  Court  further  limited  the  "cause 
and  prejudice"  restrictions  articulated  in  its  1977  decision  in  Wainwright  v. 
Sykes,  tt33  U.S.  72  (1977).   In  Sykes.  the  Court  limited  federal  court  access 
to  state  habeas  petitioners  who  had  not  raised  constitutional  claims  because 
of  a  procedural  default.   In  the  decision  of  Engle  v.  Isaac,  31  Cr.L.Rptr.  3001 
(1982),  the  Court  extended  the  Sykes  restrictions  to  those  cases  in  which  the 
constitutional  issue  raised  by  the  habeas  petitioner  involves  the  truth-finding 
function  of  the  trial.   This  line  of  decisions,  like  that  limiting  access  to  Fourth 
Amendment  claims,  originating  with  the  decision  of  Stone  v.  Powell.  'f28  U.S. 
465  (1976),  makes  clear  that  the  current  Court  intends  to  limite  federal  court 
access  ony  to  the  most  deserving. 

With  the  United  States  Supreme  Court  serving  as  a  watchdog  in  this  area, 
this  body  would  be  much  better  served  by  focusing  its  attention  on  issues  which 
could  have  a  real  impact  on  the  growing  threat  of  crime  in  our  streets. 

Re-determination  of  facts  already  determined  is  totally  unnecessary 
and  unproductive.   However,  when  re-examination  of  the  facts  leads  to  vindication 
of  a  federal  constitutional  right,  the  federal  courts  are  required  to  intervene. 
Former  Justice  Stewart  recognized  this  fact  in  his  majority  decision  in  Jackson 
V.  Virginia,  '♦'♦3  U.S.  307,  322  (1979),  when  he  stated  that: 


...  the  problems  of  finedity  and  federal-state  comity  arise  whenever  a 
state  prisoner  invokes  the  jurisdiction  of  a  federal  court  to  redress  a 
alleged  constitutional  violation.. .although  state  appellate  review  undoubtedly 
will  serve  in  the  vast  majority  of  cases  to  vindicate  the  (federal  constitutional 
right  here  in  question)  the  same  could  also  be  said  of  the  vast  majority 
of  other  federal  constitutional  rights  that  may  be  implicated  in  a  state 
criminal  triad.   It  is  the  occasional  abuse  that  the  federal  writ  of  habeas 
corpus  stands  ready  to  correct.  (Emphasis  added.) 


VII.   Title  VIII  -  Justice  Assistance  Act  of  1983. 

NLADA  has  joined  thirty-seven  other  organizations  in  creating  the  National 
Forum  on  Criminal  Justice.   The  Forum  represents  such  diverse  groups  as  local 


536 


and  state  officials,  police,  prosecution,  defense  and  judges,  as  well  as  probation 
and  parole  officials.   As  members  of  the  Forum,  we  agree  that  there  is  a  definite 
need  for  the  federal  government  to  be  actively  involved  in  the  funding  of  crime- 
fighting  at  the  state  and  local  level.   Local  governments  today  are  not  in  the 
position  to  develop  new  and  innovative  programs,  nor  to  experiment  on  their 
own. 

Through  coordinated  funding,  the  federal  government  is  in  the  best  position 
to  encourage  planning  balanced  programs.   A  systemic  approach  to  criminal 
justice  must  be  pursued.   We  cannot  tinker  with  one  component  of  the  criminal 
justice  system  and  believe  that  other  components  of  the  system  are  not  affected. 
This  was  the  major  failure  of  LEAA,  particularly  in  its  early  years.   This  piecemeal 
approach  also  seriously  flaws  Title  VIII  of  the  Comprehensive  Crime  Control 
Act. 

One  excellent  example  of  why  a  systemic  approach  must  be  utilized  can 
be  seen  in  the  career  criminal  program  started  by  LEAA.   An  excellent  concept, 
the  program  attempted  to  identify  repeat  felony  offenders  and  create  a  special 
unit  in  the  prosecutor's  office  to  handle  the  prosecutions.   The  program  did 
identify  career  offenders;  they  were  prosecuted  and  received  long  prison  terms. 
However,  no  one  considered  the  systemic  implications  to  criminal  justice,  and 
stress  on  other  components  of  the  system  was  immense. 

Since  pleas  were  not  offered  in  these  cases,  courts  got  more  and  more 
backlogged  with  cases.   People  charged  with  less  serious  charges  had  to  wait 
longer  before  their  cases  could  be  adjudicated.  Little  assistance  was  provided 
to  the  courts  to  deal  with  this  problem.   Public  defenders  were  also  backlogged, 
resulting  in  the  delaying  of  cases.   Since  career  criminal  cases  are  not  generally 
plead  out,  trial  rates  and  defender  time  spent  in  trial  increased.   With  courts 
holding  defense  counsel  to  higher  standards  of  competence,  we  saw  an  unprecedented 
increase  in  cases  being  returned  to  trial  courts  for  retrial  on  competency  of 
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counsel  grounds.    No  national  statistics  have  been  collected  in  this  area.   However, 

a  quick  review  of  reported  appellate  decisions  reveals  that  the  competency 

of  counsel  issue,  which  was  not  very  often  raised  through  the  early  1970's, 

is  now  a  major  source  of  appellate  litigation  and  a  common  reason  for  retrials. 

I 

We  all  know  what  happened  with  prisons  —  they  have  become  terribly 
overcrowded.    This  is  partly  due  to  the  lack  of  planning  for  the  increases  brought 
about  by  career  criminal  prosecutions. 

S829,  in  its  allocation  of  resources  under  Part  E,  Section  501  (pp.  2't6 
et  seq.)  puts  almost  exclusive  emphasis  on  police  and  prosecution  assistance. 
Little  consideration  is  given  to  other  components  of  the  criminal  justice  system. 
By  contract,  S53,  sponsored  by  Senator  Spector  (R-Penn.),  contemplates  a  more 
balanced  approach.    It  allows  for  comprehensive  planning.    All  components 
of  the  criminal  justice  system  compete  on  equal  footing  for  funds  under  S53. 
The  most  deserving  programs  and  the  geographic  areas  needing  most  attention 
can  be  funded.   Programs  meeting  local  needs  outside  of  the  areas  of  police 
and  prosecution  are  virtually  dimiated  from  consideration  under  S829. 

Additionally,  funding  under  S829's  Part  E  can  only  be  provided  to  state 
and  local  governments.  We  suggest  that  S53  is  more  appropriate  in  allowing 
funding  to  governments  and  private  non-profit  organizations.  Under  Part  E 
of  S829,  a  private  non-profit,  such  as  a  halfway  house  or  the  Salvation  Army, 
could  not  be  funded  for  a  specific  project.  While  they  could  be  funded  under 
Part  F,  it  is  unlikely  that  these  local  programs  would  get  much  funding  under 
restrictions  on  that  Section.   S53  provides  the  necessary  flexibility. 

S829,  Section  502,  requires  a  50%  local  cash  match.    It  is  unrealistic 
to  expect  localities  to  come  up  with  those  funds.   This  funding  restriction  does 
not  exist  in  S53,  where  a  flexible  formula  is  proposed  In  Section  'tOZ  of  that 
bill. 

25-694   0-84-35 
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Fineilly,  S829  only  allows  the  funding  of  private  non-profits  under  Part 
F,  Discretionary  Grants.  Yet  many  of  the  innovative  and  useful  programs  that 
were  accomplished  by  LEAA  came  through  private  non-profits.   Management 
information  systems  now  in  use  by  police,  prosecution,  courts  and  defense  were 
established  with  money  directed  to  private  non-profits.   Money  that  goes  to 
state  and  local  governments  provide  assistance  only  in  that  local  jurisdiction. 
Money  allocated  to  private  non-profits  frequently  result  in  innovative  national 
projects  which  can  be  replicated  locally. 

There  is  no  specific  appropriation  in  S829.   Both  the  National  Institute 
of  Justice  and  Bureau  of  Justice  Statistics  should  continue  to  exist  at  a  funding 
level  of  $25  million  each,  as  proposed  in  553.   Their  work  has  been  extremely 
useful  to  practitioners.   We  eilso  support  a  minimum  funding  level  of  $100  million 
for  the  Office  of  Justice  Assistance  as  set  out  in  S53. 

VIII.   Title  X  -  Reinstitution  of  Capital  Punishment. 

Our  Association  opposes  the  use  of  the  death  penalty  under  any  circumstances 
because  we  believe  that  the  institutionalized  killing  of  human  beings  by  the 
state  is  degrading,  brutalizing  and  inconsistent  with  the  standards  of  decency 
characterizing  a  civilized  society,  and  because  this  cruel  and  barbaric  form 
of  punishment  has  historically  been,  and  in  our  view  will  continue  to  be,  discriminatorily 
applied  against  racial  minorities  and  the  poor. 

The  case  against  the  death  penalty  is  overwhelming.   Not  only  is  the 
taking  of  human  life  by  society  a  barbaric  concept  in  today's  modern  civilization, 
but  its  sporadic  and  arbitrary  application  to  a  few  —  who  will  always  be  unattractive, 
the  illiterate  and  the  disadvantaged  —  cannot  be  justified  by  unproven  claims 
that  it  deters  capital  crimes.  Statistics  have  shown,  for  example,  that  states 
with  death  as  a  punishment  do  not  have  lower  homicide  rates  than  states  without 
capital  punishment. 
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Moreover,  those  who  would  impose  the  irrevocable  punishment  of  death 
ignore  the  reality  that  human  judgment  is  not  infallible.   A  history  of  tragic 
executions  of  innocent  people  has  documented  the  fact  that  despite  the  best 
intentions  and  conscientious  efforts  of  judges,  juries  and  lawyers,  it  is  inevitable 
that  innocent  citizens  will  be  convicted  and  executive  in  the  future.   Mistaken 
eyewitness  identifications,  informants  who  fabricate  evidence  to  save  themselves, 
faulty  police  work,  community  pressure  and  prejudice,  and  the  failure  to  provide 
effective  defense  representation  for  those  too  poor  to  retain  counsel,  have 
all  been  causes  of  the  conviction  of  the  innocent. 

It  is  especially  this  latter  cause  which  is  of  the  gravest  concern.  Our 
Constitution  requires  that  adequately-skilled  counsel  and  the  resources  necessary 
to  conduct  an  adequate  defense  must  be  made  available,  at  public  expense, 
to  anyone  accused  of  a  crime  who  is  financially  unable  to  hire  a  lawyer.   The 
failure  of  many  states  to  allocate  sufficient  resources  to  provide  adequate 
defense  services  for  the  poor  has  been  well-documented  by  this  Association. 
Private  lawyers  appointed  by  the  court  often  lack  training  and  are  inexperienced 
in  criminal  trial  work,  while  Public  Defender  offices  are  overwhelmed  by  the 
tremendous  volume  of  cases  they  must  handle  ~  often  without  the  personnel 
or  resources  to  conduct  a  thorough  defense  investigation,  and  without  a  decent 
law  library  for  legal  research. 

The  dereliction  of  state  and  loceil  governments  in  thdr  duty  to  provide 
adequate  resources  for  these  constitutionally-mandated  defense  services  makes 
the  death  penalty  —  which  is  most  often  imposed  upon  the  poor  ~  even  more 
cruel  and  barbaric.   There  are  now  approximately  1,175  persons  on  death  rows 
throughout  the  United  States.   Their  execution  would  constitute  a  national 
bloodbath.   We  must  not  add  to  their  numbers  by  adoption  of  a  federal  death 
penalty. 
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Senator  Laxalt.  I  do  not  have  any  further  questions.  This  has 
been  exceedingly  helpful.  As  I  said,  I  really  would  like  to  spend  a 
lot  more  time  with  you. 

Mr.  Marek.  Mr.  Chairman,  just  one  comment  that  I  would  like 
to  make  regarding  the  cumulative  effect  of  S.  829. 

I  think  what  you  will  see  if  this  bill  becomes  law  with  all  its  com- 
ponents, such  as  the  forfeiture  provisions,  the  insanity  defense,  the 
modification  of  the  exclusionary  rule,  pretrial  detention,  and  pre- 
sumptive sentencing  is  more  business  in  the  Federal  courts.  Local 
police  officers  work  more  closely  with  Federal  officers  today  than 
ever  before 

Senator  Laxalt.  Why  is  that? 

Mr.  Marek.  It  is  the  result  of  some  laws  Congress  has  passed. 
For  instance,  the  RICO  statute  brings  State  offenses  within  the 
Federal  realm. 

The  criminal  code  reform  bills  would  have  also  brought  State 
crimes  into  the  Federal  arena  under  the  piggyback  jurisdiction. 

You  will  see  Federal  courts  get  busy  because  of  a  great  incentive 
for  local  police  officers  to  bring  cases  to  Federal  court  as  they  will 
get  a  better  shake,  from  their  perspective,  in  the  Federal  courts.  It 
will  be  very  difficult  for  Federal  officials  to  decline  to  prosecute  be- 
cause of  this  cooperation. 

Senator  Laxalt.  Thank  you  very  kindly,  both  of  you.  We  will  be 
in  touch  through  staff. 

Mr.  Wilson.  Thank  you.  Senator. 

Mr.  Marek.  Thank  you,  Senator. 

[Whereupon,  at  11:49  a.m.,  the  subcommittee  adjourned  at  the 
call  of  the  Chair.] 


COMPREHENSIVE  CRIME  CONTROL  ACT  OF  1983 


THURSDAY,  MAY  19,  1983 

U.S.  Senate, 
Subcommittees  on  Juvenile  Justice 

AND  Criminal  Law, 
Committee  on  the  Judiciary, 

Washington,  D.C. 
The  joint  hearing  convened,  pursuant  to  notice,  at  10:02  a.m.,  in 
room  SD-226,  Dirksen  Senate  Office  Building,  Hon.  Arlen  Specter, 
presiding. 

Staff  present:  Mary  Louise  Westmoreland,  counsel — Juvenile 
Justice;  Ellen  Greenberg,  professional  staff  member — Juvenile  Jus- 
tice; and  Bill  Miller. 

OPENING  STATEMENT  OF  HON.  ARLEN  SPECTER,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  PENNSYLVANIA,  CHAIRMAN  OF  THE  SUB- 
COMMITTEE  ON  JUVENILE  JUSTICE 

Senator  Specter.  This  joint  hearing  of  the  Senate  Subcommittees 
on  Criminal  Law  and  Juvenile  Justice  is  one  of  a  series  on  the 
Comprehensive  Crime  Control  Act  of  1983,  S.  829.  We  are  fortunate 
to  have  with  us  today  a  distinguished  array  of  witnesses:  Deputy 
Assistant  Attorney  General  James  L  Knapp,  from  the  Criminal  Di- 
vision of  the  Department  of  Justice,  will  explore  with  us  the  justifi- 
cations underlying  the  proposed  changes  in  Federal  procedures  gov- 
erning the  prosecution  of  juveniles;  Hon.  Gerald  Tjoflat,  chairman 
of  the  Committee  on  the  Administration  of  the  Probation  System, 
Judicial  Conference  of  the  United  States,  and  a  judge  of  the  11th 
Circuit,  will  discuss  the  sentencing  reform  title  of  S.  829  and  the 
alternative  provisions  of  S.1182,  prepared  by  his  committee  and  in- 
troduced recently  by  the  distinguished  chairman  on  the  Senate 
Subcommittee  on  Courts.  We  will  then  hear  from  a  panel  of 
learned  members  of  the  bar,  who  will  present  the  views  of  the 
American  Bar  Association  on  numerous  provisions  of  the  bill.  Fol- 
lowing that  discussion,  we  will  refocus  on  the  juvenile  provisions 
and  are  fortunate  to  have  with  us  Hon.  W.  Donald  Reader,  senior 
judge  of  the  family  court  in  Stark  County,  Ohio,  who  is  chairman 
of  the  Legislative  and  Governmental  Regulations  Committee  of  the 
National  Council  of  Juvenile  and  Family  Court  Judges.  And  we 
will  conclude  today's  hearing  by  welcoming  back  to  the  subcommit- 
tee Prof.  Loren  H.  Roth,  an  acknowledged  expert  on  the  insanity 
defense,  who  is  testifying  on  behalf  of  the  American  Psychiatric  As- 
sociation on  the  insanity  defense  title  of  the  bill. 

In  seeking  to  expedite  the  hearings  on  this  important  legislative 
proposal  we  will  have  to  include  attention  to  a  number  of  the  bill's 
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provisions  this  morning.  I  will  take  only  a  moment  to  note  the  spe- 
cial importance  I  attach  to  the  provisions  on  juvenile  prosecutions. 

The  Federal  Government  has  over  the  past  decade  sought  to  di- 
minish its  direct  involvement  in  the  prosecution  of  juvenile  delin- 
quency. The  longstanding  Federal  policy  in  favor  of  deferral  of  ju- 
risdiction to  the  States,  currently  embodied  in  section  5032  of  title 
18  of  the  United  States  Code,  could  be  significantly  revised  by  the 
provisions  of  this  bill.  Before  we  take  such  dramatic  action  we 
should  explore  the  wisdom  and  consequences  of  this  reversal  of  di- 
rection. 

As  recently  as  July  1980  the  National  Advisory  Committee  for 
Juvenile  Justice  and  Delinquency  Prevention  published  standards 
recommending  that  the  jurisdiction  of  U.S.  district  courts  over  of- 
fenses committed  by  juveniles  "should  be  reduced  by  the  greatest 
extent  possible."  I  am  concerned  that  the  Federal  judicial  system, 
probation  divisions,  and  correctional  facilities  are  not  available  or 
appropriate  for  juvenile  offenders;  that  treatment,  rehabilitative 
and  vocational  programs,  will  be  unavailable;  and  that  Federal 
prosecution  will  result  in  the  dislocation  of  the  juvenile  from  his 
family  and  community  and  thereby  sever  his  ties  to  those  who 
could  keep  him  from  adopting  crime  as  a  career. 

The  practical  implications  of  the  suggested  changes  on  the  work- 
load of  Federal  prosecutors,  defenders,  courts,  and  convictions 
should  not  go  unexplained.  Moreover,  several  States  have  already 
begun  their  adapting  of  waiver  laws  and  confidentiality  provisions. 
We  should  be  sure  to  take  their  experiences  into  account. 

The  future  face  of  crime  in  the  country  will  depend  in  large  part 
on  how  successfully  we  care  for,  counsel,  and  rehabilitate  our  trou- 
bled youth. 

We  will  proceed  at  this  time  and  welcome  you,  Mr.  Knapp.  As  is 
our  custom,  we  will  put  your  full  statement  in  the  record  and  ask 
you  to  summarize  it,  so  we  will  have  as  much  time  as  possible  for 
questions  and  answers. 

STATEMENT  OF  JAMES  I.  KNAPP,  DEPUTY  ASSISTANT  ATTORNEY 
GENERAL,  CRIMINAL  DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE, 
ACCOMPANIED  BY  ROGER  PAULEY  AND  MOLLY  WARLOW, 
OFFICE  OF  LEGISLATION,  CRIMINAL  DIVISION 

Mr.  Knapp.  Thank  you.  Senator. 

Mr.  Chairman,  I  am  pleased  to  have  this  opportunity  to  appear 
before  the  subcommittee  to  discuss  the  provisions  of  the  adminis- 
tration's Crime  Control  Act,  dealing  specifically  with  our  authority 
to  proceed  against  juveniles  who  commit  serious  Federal  offenses. 
These  provisions  constitute  part  A  of  title  16  of  the  act. 

With  me  today  are  Roger  Pauley  and  Molly  Warlow,  of  our 
Office  of  Legislation  in  the  Criminal  Division. 

This  part  of  our  bill  is  based  directly  on  the  juvenile  delinquency 
amendments  of  S.  2572,  strong  anticrime  legislation  passed  by  the 
Senate  in  the  last  Congress  by  a  vote  of  95  to  1.  These  provisions 
incorporated  several  improvements  in  Federal  juvenile  offender 
statutes  developed  by  the  Judiciary  Committee  in  its  criminal  code 
reform  efforts  in  recent  years,  and  also  include  amendments  simi- 
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lar  to  two  of  the  juvenile  crime  recommendations  of  the  Attorney 
General's  task  force  on  violent  crime. 

The  premise  underlying  the  current  treatment  of  youthful  of- 
fenders under  the  Federal  criminal  justice  system  is  that  juvenile 
offenders  are  different  from  adult  offenders  and  that  rehabilitation 
should  be  the  primary  goal  in  proceedings  against  these  persons. 
As  a  result,  criminal  prosecution  of  juveniles  is  generally  barred. 
Alternative,  noncriminal  juvenile  delinquency  proceedings  must  be 
pursued,  and  retention  and  dissemination  of  information  on  crimi- 
nal acts  of  juveniles  is  strictly  limited.  Moreover,  in  the  Federal 
system,  youthful  offenders  must  generally  be  diverted  to  State  ju- 
venile authorities. 

As  appealing  as  this  goal  of  rehabilitation  appears,  the  serious- 
ness of  juvenile  crime  has  convinced  us  to  reconsider  the  extent  to 
which  a  juvenile  justice  system  rigidly  circumscribed  by  a  rehabili- 
tative theory  can  effectively  respond  to  particularly  serious  crimes 
committed  by  young  people.  About  20  percent  of  violent  crimes  and 
44  percent  of  serious  property  crimes  are  committed  by  persons 
under  18. 

For  the  category  of  the  most  serious  youthful  offenders,  a  juve- 
nile justice  system  that  serves  only  rehabilitative  purposes  does  not 
adequately  protect  the  public  interest.  Instead,  we  need  a  system 
that  can  provide  a  better  balance  between  meeting  the  special 
needs  of  the  youthful  offender  and  the  need  to  protect  the  public 
from  violent  crime  and  to  hold  young  people  accountable  for  their 
acts  when  they  engage  in  particularly  heinous  conduct. 

Current  Federal  procedures  for  dealing  with  juvenile  offenders 
are  set  forth  in  sections  5031  through  5042  of  title  18.  For  the  pur- 
poses of  these  provisions,  a  juvenile  is  now  defined  as  a  person 
under  the  age  of  18  or  as  a  person  up  to  the  age  of  21  who  commit- 
ted an  act  of  juvenile  delinquency  prior  to  his  18th  birthday.  Gen- 
erally, when  a  juvenile  commits  a  Federal  offense,  he  must  be 
transferred  to  State  authorities.  Only  if  the  Attorney  General  certi- 
fies that  the  State  is  unwilling  or  unable  to  assert  jurisdiction  over 
the  juvenile,  or  that  it  has  no  suitable  programs  or  services,  is  a 
juvenile  subject  to  Federal  delinquency  proceedings. 

Senator  Specter.  How  often  does  that  happen? 

Mr.  Knapp.  In  1982,  141  cases  were  initiated  in  the  Federal 
system  that  fell  in  this  category,  and  it  has  sort  of  been  an  up  and 
down-type  situation  in  the  last  5  years. 

Senator  Specter.  But  what  you  just  described  was  a  situation 
where  the  State  cannot  handle  that. 

Mr.  Knapp.  Or  the  State  has  no  jurisdiction  over  them  for  some 
reason.  For  example,  a  lot  of  them  apparently  are  Indians,  and  the 
State  just  does  not  have  jurisdiction. 

Senator  Specter.  What  cases  are  those? 

Mr.  Knapp.  Indians. 

Senator  Specter.  And  why  doesn't  the  State  have  jurisdiction? 

Mr.  Knapp.  The  State  just  does  not  have  jurisdiction  under  the 
law. 

Senator  Specter.  It  does  not  have  jurisdiction  if  there  is  an  al- 
leged offense  committed  in  the  State? 

Mr.  Pauley.  Not  within  an  Indian  reservation. 

Senator  Specter.  Other  than  that? 
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Mr.  Knapp.  I  do  not  know  the  exact  circumstances,  but  I  guess  it 
is  a  situation  where  there  are  just  no  particular  programs  or  serv- 
ices in  that  situation. 

Senator  Specter.  Well,  I  would  be  interested  to  know  what  you 
are  really  talking  about,  what  that  really  comprehends.  There  are 
some  crimes  defined  by  Federal  statute  which  give  Federal  jurisdic- 
tion aside  from  State  jurisdiction.  Now,  those  are  matters  where 
there  are  prosecutions  by  the  Federal  Government  against  juve- 
niles, correct? 

Mr.  Knapp.  Yes. 

Senator  Specter.  I  would  think  there  would  be  concurrent  juris- 
diction in  any  event  under  most  of  those  factual  situations  with  the 
State — wouldn't  there  be? 

Mr.  Knapp.  Well,  there  are  apparently — and  we  do  not  know  all 
the  reasons  for  it — a  very  limited  category  of  cases  where  there  is 
no  concurrent  State  jurisdiction.  Maybe  it  is  not  a  State  crime. 

Senator  Specter.  Well,  I  would  be  interested  to  know  that.  I 
would  be  interested  in  knowing  what  we  are  dealing  with  here, 
how  extensive  the  problem  is. 

Mr.  Knapp.  We  would  be  glad  to  give  you  the  breakdown  in  this. 
I  know  that  the  total  in  this  category  has  sort  of  gone  up  and  down 
in  the  last  5  years,  with  135  in  1978;  it  went  down  to  95  in  1979,  up 
to  103  in  1980,  down  to  86  in  1981,  and  back  up  to  141. 

Senator  Specter.  Are  these  all  the  Federal  prosecutions  against 
juveniles? 

Mr.  Knapp.  These  are  juvenile  deliquency  proceedings  in  Federal 
courts,  yes,  total. 

Senator  Specter.  And  those  are  all  the  Federal  prosecutions 
against  juveniles? 

Mr.  Knapp.  Yes — against  juveniles  for  juvenile  delinquency.  We 
are  talking  about  juvenile  delinquency. 

Senator  Specter.  Well,  suppose  a  juvenile  was  charged  with  hold- 
ing up  a  national  bank,  so  the  Federal  Government  would  have  ju- 
risdiction. Suppose  the  juvenile  is  15.  Can  that  juvenile  be  tried  as 
an  adult  in  the  Federal  court — apparently  not.  You  want  to  lower 
the  minimum  age  for  waiver  of  Federal  court  from  16  to  14. 

Mr.  Knapp.  Yes. 

Senator  Specter.  So  that  juvenile  could  now  not  be  tried  in  the 
Federal  court. 

Mr.  Knapp.  That  is  correct. 

Senator  Specter.  And  how  would  that  juvenile  then  be  handled? 

Mr.  Knapp.  If  he  cannot  be  tried  as  an  adult,  he  would  be  trans- 
ferred over  to  the  State  for  prosecution,  and  that  generally  is 
under  the  State  youth  provisions. 

Senator  Specter.  But  suppose  the  Federal  Government — suppose 
he  robbed  a  bank  on  an  Indian  reservation. 

Mr.  Knapp.  Well,  that  is  probably  a  situation  where  we  would 
have  to  retain  jurisdiction  over  him  and  handle  him  as  a  juvenile 
delinquent  in  the  Federal  system. 

Senator  Specter.  OK. 

Mr.  Knapp.  The  juvenile  offender  amendments  of  S.  829  include 
six  changes  to  current  law.  First,  they  lower  from  18  to  17  the  age 
at  which  a  person  is  to  be  prosecuted  as  an  adult.  In  our  view,  per- 
sons in  the  17-  to  18-year-old  age  group  who  commit  Federal  of- 
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fenses  are  mature  enough  to  be  subject  to  the  same  procedures  ap- 
plicable to  older  offenders.  The  courts  can  give  consideration  to  the 
youthfulness  of  such  offenders  in  determining  a  proper  sentence. 

Second,  our  amendments  add  an  additional  basis  for  retaining 
Federal  jurisdiction  over  a  juvenile,  rather  than  transferring  him 
to  State  authorities. 

Senator  Specter.  Where  does  the  age  stand  now  with  most  of  the 
State  jurisdictions?  Are  there  a  great  many  States  which  have  the 
age  of  17  now? 

Mr.  Knapp.  Yes. 

Senator  Specter.  How  many? 

Mr.  Knapp.  Eight.  And  there  are  4  others  that  are  basically 
down  to  16. 

Senator  Spector.  In  how  many  States  is  the  age  14? 

Mr.  Knapp.  I  do  not  have  those. 

Senator  Specter.  I  would  be  interested  to  know  that.  That  is  a 
pretty  significant  change — to  change  the  age  for  waiver  from  16  to 
14. 

Mr.  Knapp.  I  would  be  glad  to  get  that  information  for  you,  Sen- 
ator. 

Anyway,  there  are  8  States  that  have  the  minimum  age  of  17  for 
the  basic  adult-juvenile  separation,  and  4  that  are  at  16,  including 
New  York. 

I  am  sorry.  There  is  a  Judiciary  Committee  report  that  says 
more  than  half  of  the  States  permit  adult  prosecution  of  persons 
under  16.  That  is  in  a  report  of  the  committee  last  year.  But  I  do 
not  have  a  further  breakdown  of  that,  as  to  how  many  go  down  to 
14. 

Federal  juvenile  delinquency  proceedings  under  our  proposed  leg- 
islation could  occur  if  a  juvenile  has  committed  a  felony  and  the 
Attorney  General  certifies  there  is  a  substantial  Federal  interest  in 
the  case  for  the  offense  to  warrant  the  exercise  of  Federal  jurisdic- 
tion. 

Senator  Specter.  Give  me  an  example  of  that. 

Mr.  Knapp.  A  major  narcotics  case,  perhaps,  involvement  in  a 
major  narcotics  ring;  the  assassination  of  a  Federal  official. 

Third,  these  amendments  would  lower  the  minimum  age  for  pos- 
sible adult  prosecution  from  16  to  14.  Under  current  law,  prosecu- 
tion of  a  person  under  16  is  barred  completely.  We  believe  this  age 
limit  should  be  changed.  When  a  young  person  has  committed  a 
particularly  serious  crime,  it  is  essential  that  criminal  prosecution 
be  available,  particularly  if  he  has  a  significant  criminal  history. 

Juvenile  proceedings  may  be  inadequate  to  impress  upon  him  the 
seriousness  of  his  conduct,  or  to  provide  a  disposition  that  meets 
the  need  to  punish  and  deter  such  conduct  or  to  incarcerate  the  ju- 
venile and  protect  the  public  from  further  victimization. 

Senator  Specter.  Mr.  Knapp,  we  have  your  statement.  If  you 
would  summarize  it,  it  would  be  most  helpful. 

Mr.  Knapp.  Yes,  I  am  trying  to  cut  it  down. 

Fourth,  these  amendments  would  change  the  basic  criteria  for 
prosecuting  the  juvenile  as  an  adult.  Right  now,  the  basic  criterion 
other  than  the  age  limit  is  the  offense  must  be  one  punishable  by 
imprisonment  for  10  years  or  more.  Rather  than  do  that,  we  would 
change  that  to  cover  violent  crimes  and  specified  drug  offenses. 
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Fifth,  these  amendments  modify  the  requirement  of  judicial  con- 
currence for  adult  prosecution  where  there  is  one  prior  serious 
felony  offense.  And  sixth,  there  are  changes  in  our  ability  to  photo- 
graph and  fingerprint  juveniles  who  have  committed  serious  of- 
fenses. Under  current  law,  photographing  and  fingerprinting  of  ju- 
venile offenders  not  prosecuted  as  adults  is  prohibited  without  spe- 
cific judicial  consent.  Our  recommendation  would  change  this  to 
provide  for  photographing  and  fingerprinting  of  juveniles  who  have 
committed  a  specified  crime  of  violence  or  a  drug-trafficking  crime. 

Now,  I  understand  that  although  these  juvenile  provisions  of  our 
comprehensive  crime  legislation  are  drawn  directly  from  S.  2572,  I 
want  to  take  this  opportunity  to  invite  the  subcommittee  to  im- 
prove and  refine  these  provisions  in  any  way  it  deems  appropriate. 

The  importance  of  these  provisions  lies  in  the  concepts  which  are 
their  framework  and  their  purpose  of  strengthening  our  ability  to 
address  serious  violent  juvenile  crime.  We  would  be  pleased  to  join 
in  any  effort  by  this  subcommittee  to  improve  them. 

I  would  be  glad  to  answer  your  questions  now. 

Senator  Specter.  What  facilities  are  available  after  juveniles  are 
convicted  or  adjudicated  delinquent  in  the  Federal  courts? 

Mr.  Knapp.  Basically,  very  few.  We  end  up  having  to  farm  them 
out  to  States  to  handle,  even  where  they  are  handled  under  the 
Federal  juvenile  delinquency  provisions. 

Senator  Specter.  "Very  few" — any? 

Mr.  Knapp.  Zero.  They  are  being  farmed  out  to  the  States. 

Senator  Specter.  Well,  when  they  are  being  farmed  out  to  the 
States,  do  they  run  into  the  potential  problem  of  being  mixed  with 
adult  offenders? 

Mr.  Knapp.  They  should  not  be,  because  the  States,  as  a  general 
rule,  should  have  separate  facilities. 

Senator  Specter.  They  should,  but  they  do  not. 

Mr.  Knapp.  It  depends  on  the  State. 

Senator  Specter.  Well,  sure,  but  there  would  be,  perhaps,  a 
higher  standard  for  a  Federal  conviction.  What  does  happen  with  a 
juvenile,  if  a  juvenile  is  prosecuted  on  an  Indian  reservation  for  a 
minor  matter?  Is  he  convicted,  or  is  he  adjudicated  a  delinquent, 
and  what  happens  to  his  record? 

Mr.  Knapp.  Well,  he  would  be  adjudicated  a  delinquent.  Chances 
are,  nothing  would  happen  to  him  specifically,  in  terms  of  incarcer- 
ation. It  would  depend  on  the  offense.  But  he  would  be  adjudicated 
a  delinquent.  If  it  was  the  type  of  offense,  though,  that  merited  in- 
carceration, he  would  have  to  be  transferred  to  a  facility,  probably 
in  the  State  where  the  reservation  existed. 

Senator  Specter.  Well,  how  many  of  those  cases  are  there?  Are 
those  the  statistics  you  outlined  before,  where  they  are  taken  into 
custody  and  charged  on  a  delinquency? 

Mr.  Knapp.  Yes,  classified  as  a  Federal  juvenile  delinquent.  But 
then,  when  there  is  a  disposition  and  the  disposition  involves  some 
form  of  incarceration,  they  are  transferred  back  to  the  States 
anyway. 

Senator  Specter.  Do  you  know  how  many  of  those  cases,  the  rel- 
atively few,  in  the  range  of  100,  resulted  in  incarceration? 

Mr.  Knapp.  In  1982,  106. 

Senator  Specter.  Resulted  in  incarceration? 
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Mr.  Knapp.  Of  some  form  or  another,  yes. 

Senator  Specter.  What  was  the  total,  then,  of  those  charged  with 
juvenile  delinquency? 

Mr.  Knapp.  Well,  141  were  charged  in  1982;  106 — but  these  are 
not  necessarily  from  the  same  group  because  there  is  an  overlap 
between  the  years  and  the  conclusion  of  the  proceedings — but  106 
were  placed  in  State  facilities  in  1982,  in  the  same  year  that  141 
were  charged. 

Senator  Specter.  Well,  how  many  were  charged  in  1981? 

Mr.  Knapp.  That  was  86,  but  I  do  not  have  the  other  correspond- 
ing figures  for  the  preceding  years. 

Senator  Specter.  Well,  it  sounds  like  there  is  a  very  high  incar- 
ceration rate  compared  to  those  who  were  charged.  That  does  not 
sound  right. 

Ms.  Warlow.  I  believe  the  106  figure  which  we  obtained  from 
the  Bureau  of  Prisons  is  the  number  of  juveniles  who  are  in  some 
form  of  custody,  so  they  would  not  necessarily  all  be  from  the  same 
year;  there  would  be  an  overlap. 

Senator  Specter.  But  if  you  had  86  charged  in  1981,  and  you  had 
about  140  charged  in  1982,  and  you  had  about  106  incarcerated  in 
1982,  that  is  a  very  high  percentage.  Would  you  check  those  fig- 
ures? Those  do  not  sound  right. 

Mr.  Knapp.  Yes,  we  will  check  them. 

Senator  Specter.  And  I  would  like  to  know  how  many  convic- 
tions you  have  of  those  under  18  under  existing  law  on  charges 
other  than  juvenile  delinquency.  Do  you  have  a  statistic  on  that? 

Mr.  Knapp.  No,  we  do  not.  Unfortunately,  there  are  no  statistics. 
Are  you  talking  about  as  adults? 

Senator  Specter.  Well,  yes.  I  am  talking  about  people  under  18 
who  are  prosecuted  as  adults — you  now  have  discretion  to  charge 
someone  16  and  17. 

Mr.  Knapp.  Yes. 

Senator  Specter.  We  would  be  interested  to  know  how  many  of 
those  cases  there  are  and  what  the  disposition  is. 

Mr.  Knapp.  Unfortunately — we  will  make  an  effort  to  try  and 
find  those  statistics  again,  but  we  have  made  a  effort  already,  and 
there  are  no  figures — the  closest  thing  we  have  to  that  is  figures 
from  the  Bureau  of  Prisons  as  to  how  many  people  under  18  they 
have  in  their  custody,  and  there  are  11. 

Senator  Specter.  Well,  what  basis  is  there  for  the  change?  If  we 
are  to  say  that  you  ought  to  come  here  and  show  us  why  you  need 
a  change,  lowering  the  minimum  age  for  waiver  from  16  to  14,  we 
ought  to  have  some  indication  that  there  is  a  problem  out  there. 

Mr.  Knapp.  Well,  I  think  just  the  high  volume  and  the  serious- 
ness of  juvenile  crime  is  an  indication. 

Senator  Specter.  Well,  that  is  a  pretty  generalized  statement, 
Mr.  Knapp.  I  mean,  we  know  that,  but  aren't  the  State  courts  deal- 
ing with  it?  What  kind  of  offenses  are  you  dealing  with  here?  I 
asked  you  for  specifics — drug  trafficking.  How  many  14-  and  15- 
year-olds  do  you  have?  For  that  matter,  how  many  16-  and  17-year- 
olds  do  you  have?  Assassination  of  Federal  personnel,  officers, 
Presidents — how  many  of  those  do  you  have? 

You  are  making  some  fairly  fundamental  changes.  Going  down 
to  14  is  a  fairly  fundamental  change,  and  I  think  it  would  be  appro- 
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priate  for  you  to  show  us  some  need  for  it,  based  upon  either  statis- 
tics or  some  specific  cases. 

Mr.  Knapp.  Well,  this  is  a  pattern  that  is  consistent  with  the  di- 
rection a  lot  of  States  are  moving  in.  As  you  indicated,  we  do  know 
that  more  than  half  the  States  have  lowered  their  age  below  16. 

Senator  Specter.  But,  then,  is  it  necessary  for  the  Federal  Gov- 
ernment to  do  so?  How  many  of  these  cases  are  there?  I  think 
there  is  going  to  be  some  adverse  reaction  in  a  number  of  quarters. 
There  are  going  to  be  at  least  some  questions  raised  like  those 
same  asking,  and  we  do  not  have  a  record  of  necessity,  based  upon 
what  you  are  telling  me  today.  I  would  like  you  to  address  your  at- 
tention to  that. 

I  would  like  to  get  the  specifics  on  what  is  happening  to  those 
who  are  convicted.  Where  are  they  going?  Are  they  going  to  State 
institutions  which  are  segregated?  State  courts  have  tremendous 
problems — we  have  had  a  whole  series  of  hearings.  In  many  State 
courts,  juveniles  are  mingled  with  adults  on  the  detention  level, 
and  that  is  a  question  which  I  would  like  you  to  address.  What 
happens  to  juveniles  who  are  detained  prior  to  adjudication  of  de- 
linquency, and  prior  to  their  conviction,  where  are  they  housed? 
They  are  housed  in  State  facilities,  I  presume? 

Mr.  Knapp.  Yes. 

Senator  Specter.  Is  there  comingling  with  adult  offenders? 

Mr.  Knapp.  My  impression  is  that  there  is  not,  at  least  in  most 
States.  I  know  certainly,  in  California  where  I  am  from,  there  was 
not. 

Senator  Specter.  Your  impression  is  not  correct,  Mr.  Knapp. 
There  are  a  great  many  States  which  have  comingling.  There  is  a 
GAO  report  which  was  published  about  2  months  ago,  which  men- 
tioned quite  a  number  of  States,  some  of  which  would  surprise 
you — maybe  not  of  the  lofty  level  of  California  or  Pennsylvania, 
but  some  which  would  surprise  you.  My  recollection  is — although  I 
do  not  want  to  defame  any  States  without  having  the  facts  before 
me — that  there  were  some  states  which  were  surprising. 

Therefore  the  committee  would  be  interested  in  knowing,  if  we 
are  expanding  Federal  jurisdiction,  what  is  happening;  what  are 
your  practices?  Where  do  you  send  them?  Is  there  comingling  in 
detention  prior  to  trial,  and  what  happens  after  adjudication? 
There  is  a  tremendous  problem  with  prison  facilities  in  this  coun- 
try generally,  and  if  we  are  going  to  expand  the  Federal  jurisdic- 
tion here  over  juveniles,  we  want  to  know  what  we  are  doing,  and 
perhaps  we  ought  to  be  doing  more  by  way  of  construction  of  pris- 
ons, which  quite  a  number  of  us  are  pressing  in  collateral  ways. 

Mr.  Knapp.  Well,  I  think  that  may  be  part  of  the  problem,  and  I 
certainly  think  that  is  very  important. 

Senator  Specter.  We  would  appreciate  that  kind  of  supplemental 
information. 

Mr.  Knapp.  Certainly. 

Mr.  Pauley.  Senator,excuse  me. 

Senator  Specter.  Do  you  want  to  add  something? 

Mr.  Pauley.  Yes,  if  I  may. 

Senator  Specter.  Would  you  identify  yourself  for  the  record, 
please? 
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Mr.  Pauley.  Yes.  I  am  Roger  Pauley,  the  Director  of  the  Office  of 
Legislation  in  the  Criminal  Division. 

Senator  Specter.  Thank  you. 

Mr.  Pauley.  I  just  wanted  to  comment  on  the  statistical  issue 
which  you  raised  regarding  the  comparatively  small  number  of  of- 
fenders that  we  are  talking  about  in  the  Federal  system.  I  agree 
that  it  is  a  small  number,  but  in  considering  whether  the  minimum 
age  for  discretionary  treatment  as  an  adult — and  this  requires  the 
concurrence  of  the  court  and  of  the  Attorney  General  or  his  repre- 
sentative— is  warranted,  I  think  really  that  the  relevant  question  is 
can  one  imagine  a  crime  committed  by  a  14-  or  15-year-old,  which 
warrants  treatment  as  an  adult.  If  so — and  I  think,  perhaps,  cer- 
tain crimes  of  murder  or  assassination  of  Federal  officials  comes  to 
mind  as  falling  within  that  category — then  why  is  it  not  appropri- 
ate to  permit  the  system  to  have  the  discretion  to  so  proceed.  I 
think  that  is  the  attitude  that  underlies  our  rationale  for  suggest- 
ing this  change. 

Senator  Specter.  Well,  there  may  be  some  in  the  Congress  who 
will  not  agree  with  that.  I  think  at  least  as  a  threshold  question, 
we  ought  to  do  more  than  imagine  whether  there  are  some  statisti- 
cal bases  or  some  specific  cases  which  justify  it.  It  may  be  that  the 
States  are  adequately  taking  care  of  that  particular  problem,  and 
with  a  congressional  attitude  of  not  wanting  to  expand  Federal  ju- 
risdiction unless  there  is  a  clearcut  need,  there  are  many  in  the 
Congress  who  will  not  want  to  imagine  a  basis  for  expanding  Fed- 
eral jurisdiction.  So  that  the  least  we  ought  to  have  is  the  relevent 
facts  to  give  us  some  guidance  regarding  with  what  you  are  re- 
questing. 

We  do  not  function  around  here  much  on  imagination — we  do 
not  function  very  often  around  here  when  we  have  very  strong  evi- 
dence of  things  we  ought  to  do  to  attract  the  attention  of  the  Con- 
gress. But  I  certainly  think  we  ought  to  know  what  the  facts  are 
before  we  address  the  next  question,  and  maybe  it  will  be  sufficient 
in  some  quarters  to  imagine  cases. 

I  know  of  no  14-  or  15-year-olds  who  were  involved  in  assassina- 
tions against  Federal  officials,  or  in  drug  rings — there  may  well  be 
some. 

Well,  thank  you  very  much.  We  appreciate  your  being  here. 

Mr.  Knapp.  Thank  you.  Senator. 

[The  prepared  statement  of  James  Knapp  and  additional  materi- 
als follow:] 
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Prepared  Statement  of  James  Knapp 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  have  this  opportunity  to  appear  before  the 
Subcommittee  to  discuss  the  provisions  of  the  Administration's 
"Comprehensive  Crime  Control  Act  of  19tf3,"  S.  829,  which  address 
the  need  to  strengthen  our  authority  to  proceed  against  juveniles 
who  commit  serious  federal  offenses.  These  provisions  constitute 
Part  A  of  Title  XVI  of  the  Act. 

This  part  of  our  bill  is  based  directly  on  the  juvenile 
delinquency  amendments  of  S.  2572,  strong  anti-crime  legislation 
passed  by  the  Senate  in  the  last  Congress  by  an  overwhelming  vote 
of  ninety-five  to  one.   These  provisions  of  S.  2572  incorporated 
several  improvements  in  federal  juvenile  offender  statutes 
developed  by  the  Judiciary  Committee  in  its  criminal  code  reform 
efforts  in  recent  years  and  also  include  amendments  similar  to 
two  of  the  juvenile  crime  recommendations  of  the  Attorney 
General's  Task  Force  on  Violent  Crime. 

The  problem  of  crimes  committed  by  young  people  in  this 
country  is  alarming,  both  in  terms  of  their  total  numbers  and  in 
terms  of  their  frequent  violence  and  severity.   In  order  to 
address  this  problem,  the  statutes  governing  the  federal  juvenile 
justice  system  must  be  changed  so  that  the  system  can  respond 
more  effectively  to  juveniles  who  commit  particularly  serious 
federal  offenses.   We  view  the  juvenile  delinquency  amendments  of 
S.  829  as  an  important  part  of  much  needed  comprehensive  crime 
control  legislation. 

The  premise  underlying  the  current  treatment  of  youthful 
offenders  under  the  federal  criminal  justice  system  is  that 
juvenile  offenders  are  different  from  adult  offenders  and  that 
rehabilitation  should  be  the  primary  goal  in  proceedings  against 
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these  persons.   As  a  result,  criminal  prosecution  of  juvenile 
offenders  is  generally  barred;  alternative,  non-criminal  juvenile 
delinquency  proceedings  must  be  pursued;  and  retention  and 
dissemination  of  information  on  criminal  acts  of  juveniles  is 
strictly  limited.   Moreover,  in  the  federal  system,  youthful 
offenders  must  generally  be  diverted  to  State  juvenile  authori- 
ties. 1 

As  appealing  as  the  goal  of  rehabilitation  appears,  the 
seriousness  of  the  juvenile  crime  problem  has  convinced  us  to 
reconsider  the  extent  to  which  a  juvenile  justice  system  rigidly 
circumscribed  by  a  rehabilitative  theory  can  effectively  respond 
to  particularly  serious  crimes  committed  by  young  people.   About 
20  percent  of  violent  crimes  and  44  percent  of  serious  property 
crimes  are  committed  by  persons  under  18. J^/    We  know  that 
certain  of  the  juveniles  committing  these  crimes  are  cynical, 
street-wise,  repeat  offenders,  indistinguishable,  except  for 
their  age,  from  their  adult  criminal  counterparts.   Also  adding 
to  the  seriousness  of  the  juvenile  crime  problem  is  the  presence 
in  urban  areas  of  large  youth  gangs  --  ruthless  criminal  organi- 
zations involved  in  extortion,  violence,  and  drug  trafficking. 

For  the  category  of  most  serious  youthful  offenders, 
particularly  repeat  offenders,  a  juvenile  justice  system  that 
serves  only  rehabilitative  purposes  does  not  adequately  protect 
the  public  interest.   Instead,  we  need  a  system  that  can  provide 
a  better  balance  between  meeting  the  special  needs  of  the 
youthful  offender  and  the  need  to  protect  the  public  from  violent 


y    United  States  Department  of  Justice,  Sourcebook  of 

Criminal  Justice  Statistics  19&1  (Washington,  D.C.  1981), 
p.  342.       ~~~ 


552 


crime  and  to  hold  young  people  accountable  for  their  acts  when 
they  engage  in  particularly  heinous  conduct.   We  believe  that  the 
juvenile  delinquency  amendments  of  S.  829  set  forth  a  framework 
in  which  we  could  strike  this  better  balance. 

Current  federal  procedures  for  dealing  with  juvenile 
offenders  are  set  forth  in  sections  5031  through  5042  of  title 
18,  United  States  Code.   For  the  purposes  of  these  provisions,  a 
juvenile  is  now  defined  as  a  person  under  the  age  of  18  or  as  a 
person  up  to  the  age  of  21  who  committed  an  act  of  juvenile 
delinquency  prior  to  his  eighteenth  birthday.   Generally,  when  a 
juvenile  commits  a  federal  offense,  he  must  be  transferred  to 
State  authorities.   Only  if  the  Attorney  General  certifies,  after 
an  investigation,  that  the  State  is  unwilling  or  unable  to  assert 
jurisdiction  over  the  juvenile,  or  that  it  has  no  suitable 
programs  or  services,  is  a  juvenile  subject  to  federal  delin- 
quency proceedings.   Thus,  transfer  to  State  authorities  is 
required  even  where  the  offense  involved  is  a  serious  one  in 
which  there  is  a  strong  federal  interest . 

If  the  juvenile  is  not  transferred  to  State  authorities,  he 
is  subject  to  federal  juvenile  delinquency  proceedings;  but  in 
most  cases,  criminal  prosecution  of  the  juvenile  is  barred.   No 
prosecution  of  a  person  under  sixteen  is  permitted,  even  though 
the  seriousness  of  the  offense  and  his  past  criminal  record 
strongly  indicate  that  prosecution  as  an  adult  would  be  proper. 
For  persons  over  sixteen,  criminal  prosecution  is  permitted  only 
if  the  offense  charged  is  punishable  by  more  than  ten  years' 
imprisonment,  the  Attorney  General  moves  for  his  prosecution  as 
an  adult,  and  the  court  determines  that  such  treatment  is,  after 
consideration  of  enumerated  factors,  in  the  interest  of  justice. 
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The  Juvenile  offender  amendments  of  S.  829  include  six 
changes  to  current  law.   First,  they  lower  from  eighteen  to 
seventeen  the  age  at  which  a  person  is  to  be  prosecuted  as  an 
adult.   In  our  view,  persons  in  the  17  to  18  year  old  age  group 
who  commit  federal  offenses  are  mature  enough  to  be  subject  to 
the  same  procedures  applicable  to  older  offenders.   The  courts 
can  give  consideration  to  the  youthfulness  of  such  offenders  in 
determining  a  proper  sentence. 

Second,  these  amendments  add  an  additional  basis  for 
retaining  federal  jurisdiction  over  a  juvenile  (rather  than 
transferring  him  to  State  authorities) .   Federal  juvenile 
delinquency  proceedings  could  occur  if  a  juvenile  has  committed  a 
felony  and  the  Attorney  General  certifies  there  is  a  substantial 
federal  interest  in  the  case  or  the  offense  to  warrant  the 
exercise  of  federal  jurisdiction. 2/ 

Third,  these  amendments  lower  the  minimum  age  for  possible 
adult  prosecution  from  16  to  14.   Under  current  law,  as  noted 
earlier,  prosecution  of  a  person  under  sixteen  is  barred  com- 
pletely.  We  believe  this  age  limit  should  be.   More  than  half 
the  States  permit  adult  prosecution  of  persons  under  sixteen. 3/ 


2/  The  juvenile  offender  provisions  of  S.  829  also  include  a 
provision  drawn  from  past  criminal  code  revision  bills  and 
incorporated  in  S.  2572  that  would  permit  exercise  of  federal 
jurisdiction,  without  investigation  and  certification  by  the 
Attorney  General,  over  petty  offenses  committed  by  juveniles 
on  national  lands  and  parks.   Prompt  disposition  of  such 
minor  offenses  such  as  traffic  violations  and  littering  is  in 
the  best  interest  of  the  juvenile  and  the  courts,  and  the 
States  are  rarely  willing  to  assume  jurisdiction  over  the 
juvenile  in  these  cases.   Therefore,  the  investigation  and 
certification  requirements  otherwise  applicable  to  retaining 
federal  jurisdiction  are  deleted  with  respect  to  these  petty 
offenses.   See  S.  Rept.  No.  97-307,  97th  Cong.,  1st  Sess., 
1179  (1981). 

}_/   S.  Rept.  No.  97-307,  supra  note  2,  at  155. 


25-694  0-84-36 


554 


Where  a  young  person  has  committed  a  particularly  serious  crime, 
and  especially  where  he  has  a  significant  criminal  history,  it  is 
essential  that  criminal  prosecution  be  available.   Juvenile 
delinquency  proceedings  may  be  inadequate  to  impress  upon  the 
juvenile  the  seriousness  of  his  conduct,  or  to  provide  a  disposi- 
tion that  meets  the  need  to  punish  and  deter  such  conduct  or, 
where  appropriate,  to  incarcerate  the  juvenile  and  protect  the 
public  from  further  victimization. 

Unfortunately,  instances  of  such  serious  criminal  conduct 
are  not  confined  to  juveniles  over  the  age  of  sixteen.   In  1979, 
more  than  5  percent  of  violent  crimes  and  16  percent  of  serious 
property  crimes  were  committed  by  persons  under  the  age  of 
fifteen.   The  violent  crimes  included  206  homicides,  more  than 
1,000  forcible  rapes,  and  more  than  10,000  robberies  and  10,000 
cases  of  aggravated  assault .V   This  degree  of  serious  criminal- 
ity among  younger  teenagers  is  tragic.   Barring  prosecution  of 
these  juveniles  does  not  help  the  situation.   Indeed,  we  are 
concerned  that  current  restrictions  on  prosecution  of  younger 
offenders  is  an  aggravating  factor.   Savvy  youthful  offenders 
know  the  limits  of  the  law,  and  come  to  view  statutory  restric- 
tions on  prosecution  as  a  "carte  blanche"  to  commit  serious 
offenses  until  they  reach  the  statutory  age  at  which  criminal 
prosecution  is  permitted.   Adult  criminals  take  advantage  of 
these  restrictions  as  well  and  recruit  juveniles  to  do  their 
dirty  work,  assuring  them,  quite  correctly,  that  they  cannot  be 
prosecuted.   Youth  gangs  usually  use  the  younger  members  as 
"shooters"  in  gang  assaults  on  rival  gang  members. 


V  United  States  Department  of  Justice,  Sourcebook  of 
Criminal  Justice  Statistics  ^9b^,    supra  note  1 . 
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While  we  believe  that  there  is  a  certain  age  below  which  a 
juvenile  should  not  be  subject  to  criminal  prosecution,  the 
current  threshold  age  of  sixteen  is,  in  our  view,  too  high.   In 
S.  829,  we  have  adopted  S.  2572's  reduction  of  this  age  limit  to 
fourteen. 

Fourth,  these  amendments  change  the  criteria  for  prosecuting 
a  juvenile  as  an  adult.   Under  current  law,  prosecution  is 
permitted  only  when  the  offense  is  one  punishable  by  imprisonment 
for  ten  years  or  more.   These  amendments  permit  prosecution  only 
for  offenses  that  are  crimes  of  violence  or  specified  drug 
trafficking  offenses.   In  our  view,  this  approach  provides  a 
better  description  of  those  serious  offenses  warranting  criminal 
prosecution. 

Fifth,  these  amendments  modify  the  requirement  of  judicial 
concurrence  for  adult  prosecution.   S.  829  carries  forward  the 
requirement  of  current  law  that  prosecution  of  a  juvenile  charged 
with  a  serious  offense  is  permitted  only  when  the  court  deter- 
mines that  such  prosecution  is  in  the  interest  of  justice. 
However,  these  amendments  also  incorporate  an  exception  to  this 
general  rule  that  was  set  forth  in  S.  2572.   This  exception 
provides  that  a  judicial  determination  that  prosecution  is  in  the 
interest  of  justice  is  not  required  where  the  juvenile  has 
previously  been  found  guilty  of  committing  an  act  that  was  a 
crime  of  violence  or  a  drug  trafficking  offense.   Past  criminal 
activity  by  the  juvenile  is  recognized  in  present  law  as  a  factor 
to  be  considered  by  the  court  in  determining  whether  prosecution 
is  appropriate.   We  believe  that  prior  convictions  for  crimes  of 
violence  or  drug  trafficking  are  themselves  sufficient  justifica- 
tion for  allowing  prosecution  for  a  juvenile's  commission  of  yet 
another  extremely  serious  offense. 
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Sixth,  our  ability  to  photograph  and  fingerprint  juveniles 
who  have  committed  serious  offenses  is  enhanced  by  these  amend- 
ments.  Under  current  law,  18  U.S.C.  5038,  the  photographing  and 
fingerprinting  of  juvenile  offenders  not  prosecuted  as  adults  is 
prohibited  unless  the  judge  specifically  consents.   This  prohibi- 
tion can  seriously  impede  investigations  of  violent  crimes.   For 
this  reason,  the  Attorney  General's  Task  Force  on  Violent  Crime 
recommended  an  amendment  to  section  5038  to  provide  for  the 
photographing  and  fingerprinting  of  juveniles  who  have  committed 
a  crime  of  violence  or  a  drug  trafficking  crime.   This  recommen- 
dation was  adopted  both  in  S.  2572  and  in  the  criminal  code 
revision  bill,  S.  1630,  approved  by  the  Judiciary  Committee  in 
the  last  Congress.   This  amendment,  which  we  strongly  endorse,  is 
therefore  incorporated  in  S.  629. 

I  understand  that  although  the  juvenile  offender  provisions 
of  our  comprehensive  crime  legislation  are  drawn  directly  from 
S.  2572,  which  I  noted  earlier  was  passed  by  an  overwhelming  vote 
in  the  Senate,  the  Subcommittee  may  wish  to  take  this  opportunity 
to  improve  and  refine  these  provisions.   The  importance  of  these 
provisions  lies  in  the  concepts  which  are  their  framework  and 
their  purpose  of  strengthening  our  ability  to  address  serious 
violent  juvenile  crime.   We  would  be  pleased  to  join  in  any 
effort  by  the  Subcommittee  to  improve  them. 

Mr.  Chairman,  that  completes  my  prepared  statement,  and  I 
would  be  happy  at  this  time  to  respond  to  any  questions  you  or 
the  members  of  the  Subcommittee  may  have. 
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3.114  Jurisdiction  of  the 
"ederal  Courts  Over 
Delinquency 

The  jurisdiction  of  the  I  nited  States  District  Courts  o>er 
offenses  commited  by  juveniles  that  v^uuld  be  designated  as 
criminal  if  committed  by  an  adult  should  be  reduced  to  the 
greatest  extent  possible. 

Source: 

None  of  the  sets  of  standards  or  model  legislation  reviewed 
address  the  appropriate  scope  of  federal  jurisdiction  over 
delinquency.  See  generally  18  U.S.C.  Section  5032  (Supp. 
1979). 

Commentary 

Over  the  past  ten  years,  the  number  of  delinquency  cases 
djudicated  by  the  U.S.  District  Courts  has  steadily  declined, 
between  July  1977  and  June  1978.  the  U.S.  District  Courts 
heard  a  total  of  only  ninety-five  cases  under  the  Federal  Juve- 
nile Delinquency  Act,  18  U.S.C.  Section  5031  el.  seq.  (Supp, 
1979),  and  between  October  1977  and  September  1978.  fed- 
eral correctional  facilities  housed  only  seventeen  persons  ad- 
judicated under  that  act.  These  figures  demonstrate  a  sub- 
stantial reduction  over  the  past  decade.  As  a  result,  few  if  any 
U.S.  District  Court  judges  now  tr>'  delinquency  cases  on  a 
regular  basis  or  are  selected  tc  hear  such  cases  under  the 
criteria  recommended  in  Standard  3.123;  few  federal  proba- 
tion officers  have  an  opportunity  to  become  familiar  with  the 
problems  of  juveniles  adjudicated  delinquent:  correctional 
programs  for  juveniles  are  limited;  and  the  federal  correction- 
al facilities  to  which  adjudicated  delinquents  are  sent  are  often 
far  from  the  juvenile's  home  and  family  and  house  adult  as 
well  as  juvenile  offenders.  There  will  inevitably  remain  a 
handful  of  juvenile  offenders  who  will  have  to  be  tried  in  the 
federal  courts  because  the  states  lack  concurrent  jurisdiction 
over  the  offense  (e.g.,  violations  of  immigration,  currency 
counterfeiting,  and  federal  tax  laws)  or  over  the  place  wb-::; 
■Se  offense  was  committed  (e.g.,  sky-jacking  or  crimes 
jmmitted  on  the  high  seas)  This  standard  urges  that  these 
cases  continue  to  be  held  to  a  minimum.  Among  the  ways  in 
which  this  could  be  achieved  is  to  strengthen  the  longstanding 
policy  in  favor  of  deferral  of  jurisdiction  to  the  states 
embodied  in  18  U.S.C,  5032  (Supp.  1979).  by  deleting  the 
provision  in  that  section  permitting  federal  prosecution  when 
a  stale  refuses  to  assume  jurisdiction.  In  addition,  in  stales 
which  have  not  exercised  the  option  provided  in  Sections  6 


and  7  of  Public  Law  83-20  (1953)  to  assume  jurisdiction  o»« 
criminal  offenses  and  civil  causes  of  action  arising  on  Indii" 
reservations,  increasing  reliance  can  be  placed  on  deferral  oi 

u      IH  V 

delinquency  cases  to  the  tribal  courts  Such  reliance  snouia  » 
accompanied  by  the  programs,  training,  and  other  resourtt* 
necessary  to  assist  the  tribal  courts  lo  administer  effeciivor- 
equitable  jusiice  and  enable  the  iribes  lo  provide  or  purclu« 
the  necessary  services,  A  number  of  such  programs  art  alrcao) 
under  way.  Furthermore,  jurisdiction  over  an  aci  " 
delinquency  committed  on  military  installations  could  « 
ceded  back  to  those  stales  that  did  not  retain  such  jurisdiction 
when  the  land  for  the  installation  was  transferred  lo  1>K 
Federal  Government.  Because  the  number  of /^cc/f"'-'"^'''' 
Delinquency  Act  cases  is  already  small,  these  measures  shoulo 
not  excessively  burden  the  family  courts  of  most  jurisdictions. 
In  those  cases  in  which  the  federal  courts  must  rcuio 
jurisdiction  over  delinquent  conduct,  correctional  senicei. 
when  required,  should  continue  to  be  obtained  ihrougt 
contracts  with  stale  and  local  agencies  or  private  organii»- 
tions.  Authority  for  procurement  of  such  services  is  alreaoy 
provided  in  18  US  C.  Section  5040  (Supp.  1979),  Disposilioo- 
al  decisions  should  be  made  in  accordance  with  the  piocedurs 
recommended  in  Standards  3,181  et  seq.  If  a  cusiodiil 
alternative  is  selected,  the  custodial  facility  m  which  the 
juvenile  is  placed  should  ordinarily  be  as  close  to  ihcjuvcnilti 
place  of  residence  as  possible.  The  National  Advisoty 
Committee  recommends  that  the  operation  of  correciionu 
facilities  and  programs  by  the  Federal  Covernmcni  for 
juveniles  adjudicated  delinquent  by  the  U.S.  District  Couro 
should  be  discontinued.  See  Standard  4.12. 

This  standard  is  not  intended  as  criticism  of  the  V'""' 
mance  of  the  U.S.  District  Courts  or  the  Federal  Bureau  of 
Prisons.  Rather,  it  arises  from  the  recogniiian  thai  11* 
administration  of  juvenile  justice  is  and  should  continue  to  K 
a  state  and  local  responsibility  and,  therefore,  that  jurisdictioo 
over  delinquency,  noncriminal  misbehavior,  and  neglect  « 
abuse  should  be  vested  in  stale  and  local  courts.  .As  was  noteo 
bv  the  District  of  Columbia  Court  of  Appeals: 

r.i  between  the  local  community  and  the  federal  govtrB- 
ment  one  would  hardly  say  ihai  juvenile  delinquency  o 
primarily  a  federal  concern  because  it  is  evident  M  " 
bottom  a  responsibility  of  the  community.  If  »e  have. as"* 
do  to  a  distressing  degree,  juvenile  delinquency,  they  art  rat 
either  local  delinquents  or  federal  delinquenis-they  UC 
juvenile  delinquenis  and  they  are  the  pioblcm  of  the  lool 
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communiu     primanK.    barring    a    controlling    siaiuior\  3  11 

provision  lo  Ihc  contrary    Disinci  of  Columbia  v    P.LM..  3.1 1 1 

325  A  2d  ai  ft(K).601  (DCCA  1976),  4  11 

This  standard  recommends  reduction  ol  such  statutory  bars  -112 
10  a  minimuin. 


Jurisdiction 

Jurisdiction  Over  Delinquency 

Role  of  the  Stale 

Role  of  the  Federal  Government 


Related  Standards 

1  131     Organiialion     and     Coordination     of    the     Fcder. 
Juvenile  Service  System 
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Responses  to  Senator  Specter's  questions  regarding  prosecution 
of  juveniles  as  adults; 

(1)   As  used  in  part  A  of  title  16  of  S.829,  what  specific  Federal 
offenses  does  "crime  of  violence"  encompass? 

1.   Examples  of  federal  offenses  falling  within  the 
definition  of  "crime  of  violence"  as  used  in  Part  A  of 
title  16  of  S.  829  include:   willful  destruction  of  an 
aircraft  or  motor  vehicle  (18  U.S.C.  32  and  33) ;  arson  - 
(18  U.S.C.  81);  assault  (18  U.S.C.  111-114);  civil 
rights  offenses  if  violence  or  threat  of  violence  is 
involved  in  their  commission  (18  U.S.C.  241,  242,  and  245); 
congressional  assassination,  kidnaping,  and  assault 
(18  U.S.C.  351);  intimidation  of  voters,  if  violence  or 
threat  of  violence  is  involved  in  its  commission 
(18  U.S.C.  594);  transmitting  in  interstate  commerce  or 
mailing  threats  to  kidnap  or  injure  another  (18  U.S.C. 
875,  876,  and  877);  willfully  threatening  to  kill, 
kidnap,  or  assassinate  a  foreign  official,  official 
guest,  or  internationally  protected  person  (18  U.S.C.  878); 
collection  of  extension  of  credit  by  violence  or  threat 
of  violence  (18  U.S.C.  894);  use  of  firearm  in  the  commission 
of  a  felony  (18  U.S.C.  924(c));  homicide  (18  U.S.C.  1111- 
1114,  1117,  and  1118);  certain  crimes  of  violence  committed 
within  Indian  country  (18  U.S.C.  1153);  kidnaping  (18  U.S.C. 
1201);  willful  destruction  of  property  (18  U.S.C.  1361-1364); 
obstruction  of  justice  offenses,  if  violence  or  threat 
of  violence  is  involved  in  their  commission  (18  U.S.C.  1501, 
1503,  1505,  and  1509-1513);  presidential  assassination, 
kidnaping,  and  assault  (18  U.S.C.  1751);  travel  in  interstate 
commerce  to  commit  crime  of  violence  (18  U.S.C.  1952(a)(2)); 
certain  racketeering  activities  involving  violence  (18  U.S.C. 
1962);  robbery  punishable  under  18  U.S.C.  2111-2117;  and 
sabotage  (18  U.S.C.  2152,  2153,  and  2155). 
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(2)  As  used  in  section  1602(b)(3)  of  S.829,  what  offenses  are  included 
within  "a  crime  of  violence  in  violation  of  a  state  felony  statute"? 
Would  this  include  brea)cing  into  an  automobile,  fighting,  pic)<pocketing, 
stealing  a  bicycle? 

2.  Examples  of  offenses  li)cely  to  be  crimes  of  violence 
punishable  as  felonies  under  State  law  include  assault 

(although  lesser  degrees  of  assault  may  not  be  felonies) ; 

rape,  murder,  manslaughter,  robbery,  willful  destruction 

of  property  (although  classification  as  felony  may  depend 

on  value  of  property  destroyed) ;  and  arson.   Breaking 

into  an  automobile  (assuming  no  substantial,  willful  damage  to 

the  automobile),  pickpocketing,  and  stealing  a  bicycle 

would  not  be  included  in  this  category  of  offenses. 

Whether  fighting  would  be  a  State  felony  would  depend  on 

the  seriousness  of  the  conduct.   Some  fighting  would  not 

rise  above  the  level  of  a  misdemeanor  disturbance  of  the 

peace.   In  other  cases,  where  the  fighting  resulted  in 

serious  injury  or  involved  use  of  a  dangerous  weapon, 

the  offense  might  constitute  a  State  felony  of  aggravated 

assault  or  assault  with  a  deadly  weapon. 

(3)  In  the  97th  Congress,  the  Committee  on  the  Judiciary  reported  favor- 
ably S.1630  and  therein  language  providing  for  Federal  criminal  pro- 
ceedings against  juveniles  in  cases  of  serious  offenses  where  "there  is 
a  sufficient  federal  interest  in  the  case  to  warrant  the  exercise  of 
federal  jurisdiction."   The  language  of  section  1602  of  S.829  by  compar- 
ison requires  only  that  the  "offense  charged  is  a  felony  and  that  there 
is  a  substantial  federal  interest  in  the  case  or  the  offense  to  warrant 
the  exercise  of  federal  jurisdiction."    What  is  the  change  from 
"sufficient  federal  interest"  to  "substantial  federal  interest"  intended 
to  signify? 

3.  In  our  view,  substitution  of  the  term  "substantial" 
for  "sufficient"  provides  a  more  workable  standard  for  retaining 
federal  jurisdiction  over  juveniles.   To  require  only  that 

the  federal  interest  implicated  in  the  offense  must  be 
"sufficient"  to  retain  federal  jurisdiction  invites  circular 
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reasoning.   S.  829 's  use  of  the  term  "substantial"  provides 
a  more  meaningful  standard. 

(4)  What  specific  Federal  offenses  would  be  covered  by  the  language  of 
S.829  that  would  not  have  been  included  by  the  more  limited  approach 
of  S.1630? 

4.  Assuming  that  the  difference  between  S.  1630  and 
S.  829  referred  to  in  this  question  is  that  noted  in 
question  three,  we  do  not  agree  that  the  approach  of 
S.  1630  is  more  limited. 

(5)   Does  the  Department  of  Justice  support  the  following  language  from 

the  Senate  report  on  S.1630: 

It  is  believed  necessary  to  afford  the  Attorney 
General  this  authority  when  a  serious  crime  occurs  in 
which  there  is  a  special  Federal  interest.   Examples 
of  such  offenses  would  be  an  assault  on,  or  an  assas- 
sination of,  the  President,  a  Member  of  Congress  or 
other  United  States  official...;  an  aircraft  hijacking 
(which  might  well  be  a  State  kidnapping  as  well) ;  a 
kidnapping  where  State  boundaries  are  crossed;  a 
major  espionage  or  sabotage  offense;  or  a  major 
theft  of  property  belonging  to  the  United  States, 

5.  Yes,  we  agree  with  the  Judiciary  Committee's 
conclusion. 

(6)  What  other  examples  of  offenses  or  cases  in  which  the  Federal  Govern- 
ment had  or  would  have  a  "substantial  federal  interest"  can  the  Department 
provide? 

6.  Examples  of  other  serious  crimes  in  which  there 
might  be  a  substantial  fedral  interest  could  include 
a  civil  rights  offense  involving  serious  violence  or 
death  of  a  victim,  a  major  drug  trafficking  offense, 
assault  on  a  foreign  official;  violent  crime  arising 
out  of  organized  terrorism,  or  destruction  of  an  important 
interstate  communications  facility. 
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(7)  Please  furnish  examples  and  statistics  indicating  the  Federal 
juvenile  delinquency  proceedings  that  have  taken  place  over  the  past 
few  years. 

7,  The  only  data  currently  available  to  us  on  juveniles 
Involved  in  federal  delinquency  proceedings  is  confined  to  those 
who  are  presently  committed  to  custody.   This  information,  com- 
piled byv the  Bureau  of  Prisons,  is  set  out  in  an  attached  Appendix. 

The  published  annual  report  of  the  Administrative  Office  of 
the  United  States  Courts  indicates  that  in  the  year  ending  June  30, 
1982,  141  federal  juvenile  delinquency  proceedings  were  commenced. 
We  have  asked  the  Administrative  Office  to  provide  any  other  Infor- 
mation on  these  cases,  such  as  offense  involved  and  disposition, 
that  may  be  available.   Any  such  supplemental  information  received 
will  be  transmitted  to  the  Committee. 

(8)  Of  these  Federal  juvenile  delinquency  proceedings,  which  involved 
acts  over  which  a  State  had  no  possible  jurisdiction?   Which  involved 
circumstances  in  which  a  State  refused  to  assxime  jurisdiction  over  the 
juvenile?   Which  involved  circumstances  in  which  the  Attorney  General 
determined  that  a  State  did  not  have  available  programs  or  services 
adequate  for  the  needs  of  juveniles? 

8.  Information  on  which  of  the  three  possible  bases  for  re- 
tention of  federal  jurisdiction  over  a  juvenile  applies  in  any 
case  Is  not  available.   However,  In  light  of  the  fact  that  a 
majority  of  juveniles  now  In  custody  as  a  result  of  delinquency 
adjudication  are  Indians,  It  appears  that  It  may  often  be  the 
case  that  the  State  does  not  have  jurisdiction  over  the  offense 
because  It  was  committed  on  Indian  territory. 

(9)  Please  furnish  examples  and  statistics  indicating  the  Federal 
criminal  proceedings  against  juveniles  that  have  taken  place  over  the 
past  few  years. 
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9.  Again,  our  only  available  information  on  juveniles  prose- 
cuted as  adults  is  confined  to  those  presently  in  the  custody  of 
the  Bureau  of  Prisons.   The  Bureau's  latest  survey  found  only  4 
offenders  under  the  age  of  18  serving  adult  sentences  of  iraprison- 
ment.   Additional  information  on  these  offenders  is  set  out  in 
the  response  to  question  17. 

(10)  Of  these  Federal  criminal  proceedings  against  juveniles,  which 
involved  acts  over  which  a  State  had  no  possible  jurisdiction?   Which 
involved  circumstances  in  which  a  State  refused  to  assume  jurisdiction 
over  the  juvenile?   Which  involved  circumstances  in  which  the  Attorney 
General  determined  that  a  State  did  not  have  available  programs  or 
services  available  for  the  needs  of  juveniles? 

10.  See  response  to  question  number  8. 

(11)  Please  furnish  examples  and  statistics  indicating  the  Federal 
delinquency  proceedings  involving  youth  between  14  and  16  years  of  age 
that  have  occurred  over  the  past  year  or  few  years  that,  in  the  Depart- 
ment's view,  should  have  more  appropriately  been  criminal  proceedings. 

11.   Of  the  juveniles  presently  in  custody,  the  offenses 

committed  by  those  between  14  and  16  years  of  age,  and  the 

age  at  commission  of  the  offense  are  as  follows: 

Age  at  Commission 

of  Offense  Offense 


16  Rape 

16  Assault  with  intent 

to  rape 

16  Assault  with  intent 

to  rape 

16  Rape,  kidnapping, 

robbery,  assualt 

15  Larceny 

16  Rape 

16  Burglary,  Escape 

16  Rape 

16  Assault  with  a  dangerous 

weapon 


(continued  on  next  page) 
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Age  at  Commission 

of  Offense  Offense 


14 

Voluntary  Manslaughter 

15 

Second  degree  murder 

16 

Carnal  Knowledge 

16 

Assault  with  intent  to 

commit  rape,  probation 

violation 

16 

Burglary,  probation  violation 

14 

Arson,  parole  violation 

16 

Assault  with  a  dangerous 

weapon,  probation  violation 

16 

Arson,  burglary,  theft 

15 

Robbery 

16 

Burglary 

16 

Rape 

14 

Arson,  burglary. 

parole  violation 

15 

Second  degree  murder 

16 

Assault  with  a  dangerous 

weapon 

14 

Rape 

16 

Larceny 

16 

Robbery 

16 

Rape 

15 

Larceny 

16 

Kidnapping 

15 

Incest 

15 

Robbery 

16 

Assault 

14 

Burglary 

1.4 

Sexual  Assault 

15 

Burglary 

16 

Theft  of  gov't  property. 

possession  of  controlled 

substance 

15 

Involuntary  manslaughter 

16 

Larceny 

15 

Larceny 

14 

Burglary,  probation  violation 

15 

Bank  robbery 

(continued  on  next  page) 
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Age  at  Commission 

of  Offense  Offense 


15  Bank  Robbery 

14  Burglary,  probation  violation 

15  Assault,  theft,  rape, 

parole  violation 

1-5  Carnal  knowledge,  parole 

violation 

15  Assault  with  intent 

to  commit  murder,  assault 
with  bodily  harm 

15  Armed  bank  robbery 

15  Armed  bank  robbery 

14  Sodomy,  parole  violation, 

larceny 

14  Assault  with  intent  to 

commit  rape 

14  Bank  robbery 

16  Arson 

16  Rape,  robbery,  assault 

with  shotgun 

15  Assault  resulting  in 

serious  bodily  injury 

14  Voluntary  manslaughter 

16  Voluntary  manslaughter 

15  Transportation  of  illegal 

aliens 

14  Murder 

15  Theft  of  gov't  property 

16  Theft  of  gov't  property 

16  Transportation  of  illegal  aliens 

16 

16  .   V 

16 

16  Illegal  entry  into  U.S. 

As  this  listing  indicates,  juveniles  between  the  ages  of  14 
and  16  are  coraraitting  certain  serious  offenses.   For  example, 
juveniles  14  and  15  years  old,  as  to  whom  federal  prosecution  is 
now  barred  completely,  are  cited  as  committing  murder,  voluntary 
manslaughter,  arson,  rape,  and  bank  robbery.   Offenses  of  this 


567 


severity  are  ones  which,  under  appropriate  circumstances,  could 
fall  into  the  category  of  cases  for  which  prosecution  rather 
than  delinquency  proceedings  would  be  appropriate.   However,  we 
would  not,  absent  complete  information  on  particular  offenders 
and  offenses,  suggest  which  cases  would  have  been  more  appro- 
priately the  subject  of  criminal  proceedings. 

(12)  Please  furnish  examples  and  statistics  indicating  the  Federal  prose- 
cutions that  were  deferred  in  favor  of  State  proceedings  over  the  past 
year  or  few  years  because  the  defendant  was  a  juvenile  between  14  and  16 
and  not  subject  to  Federal  criminal  jurisdiction. 

12.  The  fact  that  a  juvenile  is  between  the  ages  of  14  and 
16  and  not  subject  to  criminal  prosecution  is  not  a  permissible 
basis  for  deferral  in  favor  of  State  prosecution.   Rather,  under 
current  law,  all  cases  involving  juveniles.  Irrespective  of 
whether  a  federal  prosecution  would  be  permitted,  must  be  de- 
ferred to  State  authorities  unless  the  State  is  unwilling  or 
unable  to  accept  the  case. 

In  fiscal  year  1981,  315  prosecutions  were  immediately 
declined  because  the  suspect  was  a  juvenile,  and  21  other  cases 
were  later  declined  on  this  basis.   (U.  S.  Dept.  of  Justice, 
Statistical  Report  United  States  Attorney's  Offices,  Fiscal  Year 
1981 .  Tables  33  and  34.) 

(13)  Where  are  juveniles  charged  with  delinquency  or  crime  detained 
prior  to  adjudication  by  the  Federal  courts?   Are  they  fully  removed 
from  adults;  from  juveniles  convicted  of  crime? 

13.  Juveniles  charged  with  delinquency  or  crime  are  de- 
tained separate  from  adults  and  from  convicted  juveniles  in 
State  or  local  juvenile  facilities  pursuant  to  contract  arrange- 
ments.  The  U.  S.  Marshals  Service  advises  that  there  have  been 
rare  instances  in  which  "hard  core"  juvenile  offenders  have  been 
rejected  by  juvenile  facilities  with  the  result  that  such  juven- 
iles have  been  detained  In  adult  facilities  although  isolated 
from  adult  offenders. 
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(14)  Please  furnish  examples  and  statistics  indicating  the  dispositions 
of  those  juveniles  against  whom  Federal  delinquency  proceedings  have 
been  commenced  over  the  past  few  years. 

(15)  Please  furnish  examples  and  statistics  indicating  the  dispositions 
of  those  juveniles  against  whom  Federal  criminal  proceedings  have  been 
commenced  over  the  past  few  years. 

14  and  15.   The  information  currently  available  to  the 
Department  Is  limited  to  that  on  juveniles  presently  in  some 
form  of  custody  set  out  in  the  appendix.   Supplemental  informa- 
tion is  being  sought  from  the  Administrative  Office  for  United 
States  Courts  and  will  be  transmitted  to  the  Committee  when 
received. 

(16)  Where  are  juveniles  adjudicated  delinquent  or  guilty  of  a  criminal 
offense  in  a  Federal  court  incarcerated?  Are  they  removed  from  adults? 
Are  delinquents  removed  from  juveniles  convicted  of  crime? 

16.  Juveniles  adjudicated  delinquent  are  placed  in  non- 
federal juvenile  contract  facilities  around  the  country  as  close 
to  their  home  as  possible.   We  have  66  juvenile  contracts.   These 
are  with  state  juvenile  correctional  facilities,  boys  ranches, 
group  homes,  foster  homes  and  private  agencies.   These  juveniles 
are  separated  from  adult  offenders. 

(17)  Please  describe  the  offenses,  dispositions  and  current  status  of 
the  11  juveniles  said  to  be  currently  in  the  custody  of  the  Bureau  of 
Prisons . 

17.  There  are  no  juveniles  serving  their  sentence  In  BOP 
facilities.   However,  there  are  currently  4  inmates  serving  adult 
sentences  in  BOP  facilities  who  are  under  the  age  of  18. 

Name  Age    Offense  Sentence     Institution 

Canet,  Jose      17     Consp.  to  Asslt.   YCA-5010B    Englewood 

w/intent  Rob.  (YCA  Inst.) 

Mail 

Valdez,  Tito      17    Carnal  Knowledge   YCA-5010C    Englewood 

10  yrs.       (YCA  Inst.) 

Fleming,  Leonard   17    Asslt,  Att.        1  yr.  adult   Petersburg 

Larc.  (YCA  Inst.) 

Shaffer,  Jimmie    17    Kidnap,  IS        YCA-5010C-    Morgantown, 

Communicate       12  yrs.       (YCA  Inst.) 
Demand/Ransom 
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(18)  How  many  States  set  the  upper  limit  for  delinquency  jurisdiction 
at  18  years  of  age?   How  many  States  set  the  upper  limit  for  delinquency 
jurisdiction  at  17  years  of  age?  Which  States  set  the  upper  limit  for 
delinquency  jurisdiction  at  16  years  of  age?   Which  States  set  the  upper 
limit  for  delinquency  jurisdiction  at  19  years  of  age  or  more?   Which 
States  set  the  upper  limit  for  delinquency  jurisdiction  at  15  years  of 
age  or  less? 

18.  Thirty  eight  states  had  set  the  upper  limit  for  delin- 
quency jurisdiction  at  18  years  of  age  and  eight  states  used  17 
years  of  age.   States  which  set  the  upper  limit  for  delinquency 
jurisdiction  at  16  years  of  age  are:   1)  Vermont,  2)  North  Carolina, 
Washington  and  Connecticut.   Wyoming  Is  the  only  state  where  the 
upper  limit  for  delinquency  jurisdiction  Is  set  at  19  years  of 

age. 

(19)  What  do  the  national  series  on  juvenile  justice  standards,  such 
as  those  of  the  National  Advisory  Committee  for  Juvenile  Justice  and 
Delinquency  Prevention,  recommend  should  be  the  upper  age  limit  for 

delinquency  jurisdiction? 

19.  The  Juvenile  Justice  Standards  of  the  National  Advisory 

Committee  for  Juvenile  Justice  and  Delinquency  Prevention  recom- 
ment  age  18  as  the  upper  age  limit  for  delinquency  jurisdiction. 


(20)  Which  States  provide  for  transfer  of  juveniles  aged  14  and  15  to 
adult  criminal  court,  through  waiver,  motion,  concurrent  jurisdiction  or 
other  mechanism? 

20.   The  following  states  provide  for  transfer  of  juveniles 
aged  14  and  15  to  adult  criminal  court,  through  waiver,  motion, 
concurrent  jurisdiction  or  other  mechanisms:   (see  attached  chart 
for  detailed  Information). 


Alabama 
*Alaska 
*Ar izona 

Arkansas 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 
♦Federal  District 

Florida 

Georgia 

Idaho 

Indiana 


Iowa 
♦Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Nebraska 

Nevada 
*New  Hampshire 


Minimum  age  was  not  specified. 


New  Mexico 

New  York 

North  Carolina 

Ohio 

Oklahoma 

Pennsylvania 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 
♦Washington 
♦West  Virginia 

Wyoming 


25-694  0-84-37 
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(21)  In  the  past  several  years  have  any  States  lowered  the  age  at  which 
such  transfer  provisions  for  juveniles  apply?   Have  any  States  raised 
the  age  at  which  such  provisions  apply? 

21.   Example  of  States  which  have,  in  the  past  several  years, 
lowered  the  age  at  which  transfer  provisions  for  juveniles  apply 
are:   Idaho,  South  Carolina,  North  Dakota,  Illinois,  New  Jersey 
and  Indiana. 

No  states  have  raised  the  age  at  which  transfer  provisions 

for  juveniles  apply. 
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(22)  Reconunendation  59  of  the  Attorney  General's  Task  Force  on  Violent 
Crime,  the  only  recommendation  concerned  with  Federal  court  jurisdiction 
over  juveniles,  was  justified  by  the  Task  Froce  as  allowing  for  Federal 
prosecution  of  serious  criminal  activities  of  youthful  street  gangs. 
What  expansion  of  Federal  investigative  and  prosecutorial  resources 
directed  at  traditional  organized  crime  activities  are  now  being  devoted 
to  the  serious  criminal  activities  of  youthful  street  gangs? 

22.   Department  statistical  records  are  maintained  based 
upon  types  of  offenses  rather  than  types  of  offenders.   Thus, 
we  have  no  means  of  retrie^'ing  data  with  respect  to  criminal 
activities  of  street  gangs. 

(23)  Have  Federal  proceedings  against  juvenile  street  gang  members 
between  the  ages  of  14  and  16  involved  in  serious,  organized  criminal 
activities  been  limited  to  Federal  delinquency  proceedings  because  of 
current  law?   Which  of  these  proceedings  would,  in  the  Department's  view, 
have  been  appropriate  for  criminal  prosecution? 

23.   Information  available  to  us  does  not  reflect  whether 
particular  juveniles  were  street  gang  members. 

(24)  Does  the  first  new  paragraph  proposed  to  be  added  to  section  5032 
of  title  18,  United  States  Code,  by  section  1602(c)  of  the  bill  present 
a  double  jeopardy  problem? 

(25)  Under  what  circumstances  could  a  juvenile  transferred  to  District 
Court  and  "not  convicted"  be  subject  to  "further  proceedings"? 

24  and  25.   The  amendment  in  section  1602(c)  is  intended 
to  reach  those  situations  in  which  a  juvenile  charged  with 
an  especially  serious  offense  is  transferred  for  prosecution 
as  an  adult,  is  not  convicted  of  the  charge  on  which  the 
transfer  was  based,  but  is  convicted  of  a  lesser  charge 
that  would  not  have  warranted  transfer  in  the  first  instance. 
In  such  cases,  although  the  juvenile  is  in  fact  convicted 
of  the  lesser  criminal  charge,  since  the  lesser  charge  would 
not  have  supported  transfer  of  the  case  for  prosecution, 
the  disposition  of  the  case  is  to  be  handled  in  the  same 
manner  as  a  disposition  following  an  adjudication  of 
delinquency. 
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The  understandable  concern  that  a  double  jeopardy 
problem  may  be  posed  by  this  provision  arises  from 
the  use  of  the  term  "not  convicted."  As  used  in  this 
provision,  "not  convicted"  does  not  mean  that  the  juvenile 
was  acquitted  or  that  the  criminal  charges  against  him 
were  dropped  after  jeopardy  had  attached.   Rather,  it 
means  that  he  was  "not  convicted"  of  the  more  serious 
charge  on  which  the  transfer  was  based,  but  that  he  was 
convicted  of  a  lesser  charge  in  the  criminal  proceeding. 
Thus,  the  referral  for  "further  proceedings"  means  further 
proceedings  concerning  the  disposition  of  the  case  and 
not  a  read judication  of  guilt  or  delinquency,  and  in 
this  situation  double  jeopardy  does  not  arise. 

(26)  How  is  the  proposal  to  delay  Federal  proceedings  against  juveniles 
until  their  juvenile  records  are  available  to  be  implemented? 

26.   In  our  view,  it  is  particularly  important  that  the 
court  have  any  available  information  on  a  juvenile's  record 
in  making  a  determination  whether  a  transfer  for  prosecution 
is  appropriate.   Indeed,  this  is  one  factor  the  court  is 
now  required  to  consider  in  making  this  determination. 
In  such  a  case  either  the  government  could  attempt  to 
obtain  this  information  and  transmit  it  to  the  court,  or 
the  court  could  itself  commence  such  an  inquiry. 
In  other  cases,  where  the  juvenile  would  be  subject  only 
to  a  delinquency  adjudication,  it  may  be  appropriate  for 
the  adjudication  proceeding  to  commence  but  for  the  court 
to  refrain  from  proceeding  with  a  disposition  hearing 
until  these  records  are  available. 

Also,  it  is  our  view  that  a  reasonableness  requirement 
should  be  read  into  this  provision,  so  that  the  clerk  of 
the  court  could  certify  that  records  were  unavailable 
after  making  reasonable  attempts  to  locate  them. 
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Finally,  our  proposal  does  not  alter  the  requirment  of 
current  law  (18  U.S.C.  5036)  that  a  juvenile  who  is  in 
detention  be  brought  to  trial  within  30  days.   Thus,  proceedings 
would  have  to  commence  within  this  period  even  if  the  records 
had  not  yet  been  obtained. 

(27)  What  data  base  for  juvenile  delinquency  information  will  be  used? 

27.  Juvenile  history  information  would  be  obtained 
from  the  FBI  and  from  requests  made  to  appropriate  State 
authorities. 

(28)  How  long  could  assembling  such  records  take? 

28.  Obtaining  criminal  history  information  from  the  FBI 
could  be  done  quite  quickly.   The  speed  with  which  information 
from  State  authorities  could  be  obtained  would  depend  on  the 
record  keeping  system  of  Che  State  and  whether  certain  State 
requirements  must  be  met  before  juvenile  records  may  be  made 
available. 

(29)  Would  this  provision  have  the  effect  of  overriding  any  State  laws? 

29.  No.   If  a  State's  laws  prohibit  dissemination  of  a 
juvenile  record,  this  provision  would  not  compel  their  produc- 
tion.  The  clerk  of  the  court  would  indicate  that  the  records 
were  unavailable  because  of  State  law  limitations. 

(30)  How  does  the  new  language  on  confidentiality  of  juvenile  records 
and  information  relate  to  the  criminal  justice  information  systems 
regulations,  28  C.F.R.  ch.  1,  pt.  20? 

30.  Title  28,  Code  of  Federal  Regulations  (CFR) ,  Section 
20.32(b)  contains  a  sentence  which  reads:  "Offenses  committed 
by  juvenile  offenders  shall  be  excluded  unless  a  juvenile 
offender  is  tried  in  courts  as  an  adult."  This  sentence  would 
have  to  be  amended  so  that  juvenile  records  obtained  under  the 
proposed  language  for  Section  5038  of  the  Comprehensive  Crime 
Control  Act  could  be  retained  and  disseminated  In  accordance 
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with  the  provisions  of  Section  5038.   Such  a  change  would  mean 
that  the  Identification  Division  would  have  to  implement  new 
screening  procedures  for  the  receipt  of  criminal  fingerprint 
cards  and  the  disclosure  of  information  with  regard  to  these 
juvenile  entries.   Therefore,  the  new  language  on  confidentiality 
of  juvenile  records  and  information  would  mean  that  the  regula- 
tions contained  in  Part  20  of  Title  28  of  the  CFR  would  have  to 
be  amended. 

(31)  Are  additional  resources  necessary  for  the  FBI  to  accept  finger- 
prints and  criminal  history  information  of  juveniles  convicted  of  serious 
crimes  in  State  courts? 

31 .  Currently  the  Identification  Division  accepts  finger- 
prints and  criminal  history  information  of  juveniles  convicted 
of  serious  crimes  in  State  courts  as  long  as  the  juvenile  was 
treated  as  an  adult  and  the  incoming  arrest  fingerprint  card 
contains  the  words  "Treat  As  Adult."   The  proposed  amendments 
to  the  Federal  Juvenile  Delinquency  Act  (FJDA)  would  not  appear 

to  require  juvenile  fingerprint  card  submissions  from  State  "'" 

courts.   However,  as  noted  In  the  answer  to  the  preceding  ques- 
tion, if  these  juvenile  fingerprint  cards  are  submitted  by  the 
State  courts,  the  Identification  Division  would  have  to  imple- 
ment new  procedures  for  processing  juvenile  prints  received  under 
the  FJDA  and  therefore,  some  additional  resources  would  also  be 
necessary. 

(32)  Is  additional  statutory  authority  necessary  for  the  FBI  to  accept 
fingerprints  and  criminal  history  information  of  juveniles  convicted  of 
serious  crimes  in  State  courts? 

32.  The  Identification  Division  accepts  fingerprints  and 
criminal  history  Information  of  juveniles  convicted  of  serious 
crimes  In  State  courts  as  long  as  the  juvenile  was  treated  as 
an  adult  and  the  Incoming  fingerprint  card  Is  so  marked.   For 
the  Identification  Division  to  accept  fingerprints  and  criminal 
history  Information  of  juveniles  not  treated  as  adults  and  con- 
victed of  serious  crimes  In  State  courts,  the  regulatory  change 
described  In  the  response  to  question  #  30  would  be  necessary. 
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(33)  What  State  laws  would  be  overridden  by  such  Federal  authority? 

33.  None.   States  provide  criminal  history  information 
to  the  FBI  on  a  voluntary  basis.   If  State  law  prohibits  the 
proposed  uses  of  juvenile  records,  State  officials  are  under  no 
compulsion  to  furnish  such  records  to  federal  authorities. 

(34)  What  changes  in  practice  and  procedure  are  necessary  for  the  FBI 
to  accept  fingerprints  and  criminal  history  information  of  juveniles 
convicted  of  serious  crimes  in  State  courts? 

34.  If  only  fingerprints  and.  criminal  history  information 
of  juveniles  treated  as  adults  and  convicted  of  serious  crimes 
In  States  courts  are  Involved,  no  change  In  Identification  Divi- 
sion practice  or  procedure  Is  necessary.   However,  If  the  records 
and  fingerprints  submitted  to  the  FBI  involve  juveniles  processed 
as  juveniles,  then  changes  similar  to  those  described  In  the 
answer  to  question  number  30  would  have  to  be  Implemented. 

(35)  Are  there  programs  and  services  adequate  for  the  needs  of 
juveniles  available  in  the  Federal  system? 

35.  All  adjudicated  juveniles  are  boarded  In  non-federal 
facilities.   The  programs  and  services  In  these  facilities  are 
adequate.   The  Federal  System  (BOP)  does  not  provide  any  direct 
services  to  juveniles,  except  In  a  rare  Instance  when  no  con- 
tract facility  will  accept  a  juvenile.   Such  a  placement  must 
be  approved  by  the  Director,  BOP,  and  the  commltlng  Court.   We 
have  had  only  1  such  case  during  the  last  year. 

(36)  Have  you  had  the  benefit  of  the  views  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  Bureau  of  Justice  Statistics, 
Federal  Bureau  of  Prisons,  U.S.  Attorneys,  Federal  Public  Defenders 
and  the  Judicial  Conference  of  the  United  States  on  the  proposals 
contained  in  part  A  of  title  16  of  S.829?   If  so,  what  are  their  views? 
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36.   Because  this  proposal  was  Included  in  S.  2572  of  the 
97th  Congress  and  before  that  In  various  versions  of  the  Criminal 
Code  Reform  Act  dating  back  for  almost  a  decade,  every  component 
of  the  Department  and  interested  outside  group  has  had  an  oppor- 
tunity to  review  it  at  length.   We  believe  there  is  a  broad 
consensus  in  support  of  the  proposition  that  there  should  be 
discretion  --  In  admittedly  rare,  exceptional  cases  --  to  treat 
certain  hardcore  juvenile  offenders  as  adults.   Because  this  is 
a  carefully  limited  proposal  which  will  be  applied  In  only  a 
few  exceptional  cases.  It  Is  supported  by  all  components  of  the 
Department  of  Justice.   We  cannot,  of  course,  speak  for  organ- 
izations outside  the  Department  except  to  say  that  variations  of 
this  proposal  have  been  pending  for  years  without  significant 
opposition.   Although  we  recognize  that  some  concerns  have  been 
expressed  In  recent  weeks,  we  do  not  understand  anyone  to  have 
contended  that  no  offender  age  14  through  17  should  ever  be 
proceeded  against  as  an  adult.   To  the  extent  that  some  modifi- 
cations In  our  proposal  may  be  needed,  we  stand  ready  to  work 
with  the  Committee  in  developing  appropriate  amendments.  - 
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APPENDIX 

JUVENILES  ADJUDICATED  DELINQUENT 

AND  COMMITTED  TO  CUSTODY 

AS  OF  JUNE,  198  3 

The  following  information  on  offense,  age  at  comnnission  of  offense  and  ageiat 
odjudication  is  supplement  to  that  sent  to  you  on  June  lAth.   The  informatt^i  hi 
obtained  by  a  manual  survey. 


to  be 


At  the  time  of  our  survey,  there  were  109  juveniles  committed  to  the  custody  of  the 
Bureou  of  Prisons.    One  hundred  of  these  were  adjudicated  delinquents  and  committed  for 
a  specific  amount  of  time.   The  other  nine  were  committed  under  18  U.S.C.  Section  3651, 
which  provides  thot  the  court  may  require  a  person  as  a  condition  of  probation  to  reside 
in  a  residential  community  treatment  center  for  all  or  part  of  the  period  of  probation,  or 
in  Section  4209,  which  provides  essentially  the  some  thing,  expect  the  U.S.  Parole 
Commission  makes  the  determination. 


I.       OFFENSE: 


A,     Committed  Cases   =    100 

Arson 

2 

Assault 

3 

Assault  with  Deadly  Weapon 

6 

Assault  with  intent  to  rape 

4 

Assault  with  intent  to  commit 

murder  and  assault  with 

bodily  harm 

Assult  with  intent  to  rape 

4 

Assault  resulting  in 

bodily  harm 

II 

Sexual  assualt 

1 

Arson,  Burglary,  &  Theft 

1 

Arson  &  Burglary 

1 

Assault,  Theft,  &  Rape 

1 

Rape 

9 

Rope,  Kidnap,  Robbery  &  Assault 

2 

Kidnapping 

1 

Rape,  Robbery  &  ADW 

1 

Murder 

5 

Armed  Robbery  with  Assault 

2 

Sodomy  on  Gov't  Res 

1 

Interference  with  Police 

1 

Incest  on  IrxJian  Res. 

1 

Carnal  Knowledge 

5 

Voluntary  Manslaughter 

3 

Burglary 
Burglary,  Escape 
Conspiracy  to  Commit 

Bank  Robbery 
Larceny 
Theft 

Theft  of  Gov't  Property 
with  Possession  of  Contr. 
Substance 

Use  of  Communication  Fac, 
under  Controlled  Sub. 
Possession  of  Marihuana 
Theft  of  Gov't  Property 
Forgery  of  U.S.  Tres  check 
Transportating  Illegal 

Aliens 
Illegal  entry  to  U.S. 
Involuntary  Manslaughter 
Robbery 


9 
I 


9 
2 
I 


II 
I 
2 

3 
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B.     ProbationersA'arolees  =  9 

Banks  Robbery   =2 
Involuntary  Manslaughter  =1 
Kidnapping   =1 
Burgley   =2 
Rape  =  3 

II.     AGE  AT  COMMISSION  OF  OFFENSE 

A.     Committed  Cases  B.     Probation/Parolees 


Age 

14 

-10 

15 

-  16 

16 

-  34 

17 

-  40 
100 

II  ■ 

.  1 

14  . 

-  2 

15  . 

■  4 

16  • 

-  1 

17  ■ 

-  1 
9 

III.      AGE  AT  DELINQUENCY  ADJUDICATION 

A.     Committed  Cases  B.     Probat ion/Paro lees 


Age 

14 

-  7 

15 

-  II 

16 

-  24 

17 

-  39 

18 

-  13 

19 

-  6 
100 

II 

1 

15 

- 

6 

16 

- 

1 

17 

- 

1 
9 

The  terms  actually  served  are  not  available  as  the  statistics  we  have  are  on  our  current 
juvenile   population.   Most  of  them  have  tentative  release  dates. 
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RESPONSES  TO  SENTENCING  QUESTIONS 
OF  SENATOR  MATH IAS 

Question  (a) 

Judge  Tjoflat,  on  page  25  of  his  testimony,  perceives  an 
ambiguity  in  the  requirement  of  proposed  28  U.S.C.  994(d)  that 
the  sentencing  guidelines  be  "neutral  as  to  the  race,  sex, 
national  origin,  creed,  and  socioeconomic  status  of  offenders." 
Please  explain  whether  this  means  that  sentences  imposed  under 
the  guideline  should  not  have  a  disparate  impact  on  offenders  of 
different  races,  national  origins,  etc.   If  this  is  not  intended, 
please  give  your  views  on  how  Congress,  in  reviewing  the  proposed 
guidelines,  is  to  determine  whether  or  not  this  neutrality 
requirement  has  been  met. 

Answer  to  Question  (a) 

This  provision  was  added  in  an  earlier  Congress  by  the 
Committee  on  the  Judiciary  to  make  absolutely  clear  that  the  list 
of  offender  characteristics  was  not  to  be  interpreted  to  mean 
that  the  guidelines  could  appropriately  use  one  of  the  listed 
factors  for  purposes  of  either  preferential  or  more  harsh 
treatment  for  any  group  on  the  basis  of  a  factor  that  should  not 
affect  the  sentencing  decision.   Offenders  who  commit  similar 
offenses  under  similar  circumstances  and  who  have  similar 
criminal  histories  are  expected  to  receive  similar  sentences 
regardless  of  any  of  those  characteristics.   This  is  not  to  say, 
however,  that  if  a  particular  group  is  more  prone  to  commit  a 
particular  kind  of  offense  than  another  group,  that  the 
guidelines  should  specify  either  a  harsher  or  a  more  lenient 
sentence  than  is  otherwise  justified.   On  the  other  hand,  it  is 
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inappropriate  for  the  guidelines  to  provide,  for  example,  a 
prison  term  for  an  uneducated  person  from  a  minority  group  if  an 
educated  white  person  would  not  receive  a  prison  term  for  the 
seune  kind  of  offense  committed  under  similar  circumstances.   The 
INSLAW  study  of  federal  sentencing  practices  indicates  that, 
while  current  federal  sentencing  practices  appear  to  be  neutral 
as  to  the  race  of  the  defendant,  they  do  appear  to  result  in 
higher  sentences  for  males  than  for  females  under  similar  circum- 
stances.  A  provision  such  as  the  one  quoted  in  the  question  is 
intended  to  eliminate  such  distinctions.   It  is  important, 
however,  that  the  guidelines  drafting  agency  be  aware  that  such 
discrepancies  may  exist  in  current  practice  so  that  it  does  not 
inadvertently  lock  these  practices  into  the  guidelines.   The 
Congress,  in  reviewing  the  guidelines,  also  must  assure  itself 
that  they  are  based  on  factors  that  should  affect  the  sentence 
rather  than  inadvertently  based  on  unacceptable  factors. 

Question  (b) 

Judge  Tjoflat  also  perceives  a  contradiction  between  the 
required  consideration  of  such  factors  as  education,  vocational 
skills,  and  employment  record,  and  the  requirement  of  neutrality 
as  to  socioeconomic  status.   V/hat  is  the  Department's  understand- 
ing of  the  factors  embraced  within  the  term  "socioeconomic 
status?"   Would  it  be  permissible  for  the  guidelines  to  recommend 
different  sentences  for  offenders  who  are  similarly  situated 
except  with  respect  to  (for  instance)  educational  attainment?   Or 
employment  record? 
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Answer  to  Question  (b) 


The  list  of  offender  characteristics  set  forth  in  proposed 
28  U.S.C.  994(d)  is  to  be  examined  by  the  sentencing  commission 
not  only  in  determining  the  kind  of  sentence  or  its  length,  but   I 
also  in  determining  its  relevance  to  the  conditions  of  probation, 
supervised  release  or  imprisonment.   The  Commision  is  also 
required  to  determine  what  relevance,  if  any,  the  factors  have 
with  respect  to  the  nature,  extent,  place  of  service,  or  other 
incidence  of  an  appropriate  sentence.   The  fact  that  an  offender 
characteristic  such  as  his  education  level  or  vocational  skills, 
which  may  frequently  be  tied  to  the  socioeconomic  status  of  the 
defendant  should  not  play  a  role  in  determining,  for  example, 
whether  to  sentence  the  defendant  to  prison,  does  not  mean  that 
these  considerations  are  not  important  in  fashioning  appropriate 
conditions  of  probation  or  an  appropriate  training  program  for  a 
prisoner.   In  light  of  current  criminological  knowledge 
concerning  rehabilitation  and  related  matters,  we  do  not  think 
that  it  would  be  appropriate  for  the  guidelines  to  recommend  a 
different  sentence  depending  upon  the  educational  attainment  or 
employment  record  of  a  defendant.   However,  it  may  well  be 
appropriate  for  a  defendant  who  is  placed  on  probation  to  be 
required  to  obtain  educational  training  or  report  for  work 
regularly  if  he  has  a  problem  in  either  of  these  areas. 
Similarly,  if  a  defendant  is  sentenced  to  prison,  it  may  be 
appropriate  for  the  judge  to  recommend,  for  example,  that  the 
defendant  serve  his  term  in  a  facility  that  has  a  program  that 
would  fill  an  educational  need  of  the  defendant.   This  does  not 
seem  to  us  to  be  inconsistent  with  a  requirement  that  the 
sentencing  guidelines  be  neutral  as  to  the  socioeconomics  status 
of  the  defendant;  it  is  simply  a  recognition  that  the  conditions 
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of  a  sentence,  as  opposed  to  the  kind  of  sentence  or  its  length, 
may  appropriately  depend  upon  the  needs  of  the  individual 
defendant. 

Question  (c) 

What  are  the  Department's  present  views  on  what  sanctions 
should  be  available  for  violation  of  post-release  supervision? 
How  would  these  sanctions  be  imposed  and  administered? 

Answer  to  Question  (c) 

For  an  ordinary  violation  of  a  minor  condition  of  post- 
release supervision,  the  court  could  simply  increase  the  level  of 
supervision,  perhaps  considering  the  use  of  such  conditions  as 
those  in  proposed  18  U.S.C.  3563(b)  (10)  and  (b)  (12)  ,  permitting 
in  an  appropriate  case  the  condition  that  a  defendant  undergo 

available  medical,  psychiatric,  or  psychological  treatment, 
including  treatment  for  drug  or  alcohol  dependency,  and  remain  in 
a  specified  institution  if  required  for  that  purpose,  or 
requiring  that  the  defendant  reside  at  a  community  correctional 
facility.   If  a  violation  was  serious,  the  court  could  cite  the 
defendant  for  contempt.   Finally,  if  the  violation  constituted  a 
new  offense,  this  would  be  talcen  into  consideration  by  the  court 
in  setting  release  conditions  for  the  new  offense,  and,  in 
addition,  the  defendant  could  be  prosecuted  for  the  new  offense. 
We  note  that  while  our  intention  and  the  intention  of  the 
sponsors  of  the  legislation,  has  been  that  serious  violations  be 
treated  as  contempt  of  court  because  they  are  violations  of  a 
court  order,  some  confusion  has  arisen  over  this  point  since  the 
bill  does  not  call  attention  to  the  fact  that  the  court  has  the 
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authority  to  use  this  power  in  such  an  instance.   We  would  have 
no  objection  to  specifically  noting  this  authority  in  the 
legislation. 

Question  (d) 

Does  the  Department  oppose  the  suggestion  made  by  the  ABA  on 
page  13  of  its  testimony  that  would  require  a  presentence  report 
to  include  information  on  the  nature  and  extent  of  non-prison 
programs  available  to  the  defendant?   If  so,  why? 

Answer  to  Question  (d) 

The  Department  has  no  objection  to  the  inclusion  of  language 
in  the  bill  requiring  the  inclusion  in  a  presentence  report  of 
information  concerning  the  nature  and  extent  of  non-prison 
programs  and  resources  available  for  the  defendant  if  the 
requirement  applies  only  to  those  situations  in  which  either  the 
sentencing  guidelines  recommend  probation,  the  presentence  report 
indicates  the  possibility  of  the  existence  of  a  mitigating 
circumstance  that  would  justify  a  sentence  below  the  guidelines 
that  would  be  a  probationary  sentence,  or  it  otherwise  appears  to 
the  probation  officer  that  such  information  might  be  useful  to 
the  sentencing  judge.   However,  any  such  requirement  should  not 
be  so  rigid  as  to  require  the  inclusion  of  information  on 
availability  of  non-prison  programs  and  resources  when  the 
severity  of  the  offense  or  the  criminal  history  of  the  defendant 
make  it  apparent  that  a  prison  term  will  be  imposed  in  the 
particular  case.   Any  requirement  of  that  nature  would  simply 
•waste  resources  of  the  probation  service  that  might  better  be 
spent  on  fashioning  appropriate  programs  for  people  who  will,  in 
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fact,  receive  probationary  sentences.   It  should  be  noted  that 
the  Sentencing  Commission  is  required  under  proposed  28  U.S.C. 
994  (a)  (2)  to  issue  general  policy  statements  regarding  the 
appropriate  use  of  conditions  of  probation  and  supervised 
release,  and  that  proposed  Rule  32(c)  of  the  Federal  Rules  of 
Criminal  Procedure  includes  the  requirement  that  the  presentence 
report  include  applicable  policy  statements.   Thus,  it  can  be 
expected  that,  with  no  change  in  the  legislative  language,  the 
question  concerning  the  fashioning  of  appropriate  probation 
conditions  will  be  addressed  by  the  Sentencing  Commission  and 
appropriate  information  included  in  the  presentence  report. 
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RESPONSES  -TO  SENATOR  MATHIAS '  QUESTIONS  REGARDING 
PROSECUTION  OF  XERTAIN  JUVEMILES  AS  ADULTS 


1.   Section  1602(c)  of  S.  829  contains  a  provision  regarding 
prior  records  of  juveniles  proceeded  against  in  Federal  court. 
It  requires  that  no  proceeding  commence  until  the  court  receives 
the  juvenile's  "prior  juvenile  court  records,"  or  certification 
of  their  unavailability. 

(a)   Please  explain  the  rationale  for  this  provision. 


1.   (a)   See  response  to  Specter  question  26  for  rationale  of 
records  requirements. 

(b)  Does  the  Administration  propose  a  comparable 
requirement  for  adult  criminal  prosecutions? 
Please  explain  why  or  why  not. 


(b)   No. 


There  is  no  discretion  as  to  prosecution  of  adults. 


(c)   Is  the  intent  of  this  provision  to  change  in 
any  way  the  admissibility  of  prior  juvenile 
court  records  in  proceedings  against  juveniles 
in  Federal  court? 


(c)   No, 


(d)   Juvenile  court  records,  in  many  states,  are 
confidential,  and  might  not  be  released  to 
the  Federal  court.   Is  this  provision  likely 
to  make  any  practical  difference  in  the  quality 
or  type  of  information  available  to  the  Federal 
court  in  juvenile  cases? 


(d)   Yes.   We  believe  the  trend  is  toward  recognition  that 
delinquency  proceedings  are  inappropriate  for  some  juveniles  and 
-that  enactment  of  Part  A  of  Title  16  will  serve  as  a  model  for 
State  legislation. 


(e)   Is  the  intent  of  this  provision  to  pre-empt  in 

any  way  the  varying  state  laws  concerning  access 
to  juvenile  court  records? 


(e)   No.   See  response  to  Specter  question  33. 


(f)   Have  the  views  of  the  Bureau  of  Justice 

Statistics  and  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  been  solicited  on 
this  provision?   If  so,  how  are  their  views 
reflected  in  the  text  of  this  provision? 


(f)   Yes.   See  response  to  Specter  question  36. 
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PREFACE/ACK  NOWL  EDGEMENTS 


This  study  departs  from  the  recent  pattern  of  Study  Group 
work,  in  that  it  is  a  partial  treatment  of  a  major  issue.  That  we  decided  to 
proceed  with  a  short-term  study  reflects  our  concern  that  this  is  an  issue  of 
immediate  importance  on  which  we  could  provide  much  additional  informa- 
tion. As  a  consequence,  our  usual  detailed  conclusions  and  recommendations 
are  missing.  Above  all,  we  have  concluded  that  more  research  needs  to  be 
done,  and  we  have  proposed  to  do  that  work.  We  further  conclude,  at  least 
at  this  point,  that  some  serious  problems  seem  likely  to  result  from  the  new 
legislation. 

Perhaps  the  most  important  person  in  this  process  of  finding 
out  what  happened  to  youth  has  been  3ames  Jordan,  Superintendent  of  the 
Cook  County  Juvenile  Temporary  Detention  Center.  He  has,  consistently, 
gone  out  of  his  way  to  provide  us  with  access  to  his  records,  and  to 
information  and  insights  which  allowed  us  to  Interpret  the  data  we  were 
collecting.  And  for  their  support  and  advice  -  beginning  with  the  suggestion 
that  we  talk  to  Mr.  Jordan  -  we  wish  to  thank  Pat  Mannix  and  Marlene  Stern 
of  the  Citizens  Committee  of  the  Juvenile  Court. 


Though  our  position  has  not  always  been  one  of  agreement,  we 
have,  throughout  this  process,  been  able  to  maintain  communication  with 
the  Office  of  the  State's  Attorney  of  Cook  County.  In  large  part,  the  staff 
of  this  office  has  been  open  to  our  work.  This  is  particularly  true  of  the 
office  at  Juvenile  Court,  where,  under  the  direction  of  Sr.  Kathy  Ryan,  we 
have  received  substantial  advice  and  support  for  this  research,  even  when  it 
was  clear  that  our  findings  were  going  to  disagree  with  some  of  their 
positions. 
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For  their  willing  assistance  and  co-operation  in  our  search  for 
records,  we  wish  to  thank  Frank  Bailey,  Deputy  Director  for  the  Criminal 
Division  of  the  Clerk  of  the  Cook  County  Court  office  at  26th  cind 
California,  and  for  the  advice  and  guidance  of  his  staff.  We  also  wish  to 
thank  Peter  Duell,  Deputy  to  the  Clerk,  for  his  introductions,  interpreta- 
tions, and  other  invaluable  assistance. 

The  last  part  of  our  data  collection  was  made  simple  through 
the  assistance  of  the  Illinois  Department  of  Corrections.  With  the  approval 
and  support  of  Director  Michael  Lane  and  Deputy  Directors  James  Irving 
and  Laurel  Rans,  staff  researcher  David  3aet  did  much  of  the  tedious 
searching  necessary  to  locate  the  information  we  needed. 

Closer  to  home,  we  are  indebted  to  the  members  of  the  Study 
Group  Oversight  Committee  -  Susan  Bandes,  Pat  Connell,  and  Lee  Tockman 
-  for  their  ideas  in  the  planning  of  this  study.  Their  guidance  during  data 
collection,  analysis,  and  drafting  of  the  report,  and  their  editorial  and 
substantive  contribution  to  the  content  of  this  document  helped  immeasur- 
ably. 

Finally,  as  authors,  we  owe  a  major  debt  to  the  contributions 
of  other  staff  members.  Specifically,  we  wish  to  thank  Troy  Armstrong  for 
his  assistance  in  the  writing  of  the  original  proposal.  And,  without  Michele 
Fuller,  we  would  never  have  been  able  to  present  a  finished,  professional 
product.  Though  she  is  not  strictly  Study  Group  staff,  her  work  and 
commitment  soinetimes  lets  us  think  she  is. 
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STUDY  OF  YOUTH  TRANSFERRED 

FROM  JUVINILE  COURT  TO 

CRIMINAL  COURT  JURISDICTION 

197*     -     1982 


INTRODUCTION 


There  U  a  perception  that  the  youth  of  our  nation  are  out  of 
control,  threatening  our  sense  of  safety  and  security.  Actions  in  response  to 
this  perception  have  taken  many  forms,  the  most  recent  of  which  have  come 
in  the  guise  of  provisions  to  get  tough  on  kids  by  increasing  the  number  of 
youthful  offenders  transferred  to  criminal  courts.  Details  of  these  provi- 
sions are  as  diverse  as  the  jurisdictions  in  which  they  have  appeared,  but  the 
most  extreme  form  is  that  which  removes  the  youth  from  the  juvenile  court 
as  soon  as  they  are  charged  with  certain  offenses. 

An  automatic  transfer  provision  was  enacted  in  New  York 
State  in  197S,  followed  by  a  succession  of  similar  laws  in  Connecticut, 
Florida,  Idaho,  Louisiana,  and  Vermont.  In  these  states,  the  changes  either 
established  or  substantially  enlarged  the  set  of  offenses  which  result  in 
automatic  transfer.  This  Study  Group  research  was  precipitated  by  a  bill, 
introduced  into  the  Illinois  General  Assembly  in  June,  1981,  adding  Illinois  to 
the  states  with  automatic  transfer  provisions. 

Unlike  many  other  jurisdictions,  of  which  New  York  is  the 
most  notable,  Illinois  has  long  had  provisions  to  transfer  youth  accused  of 
particularly  serious  crimes  to  the  criminal  courts.  One  justification  for 
these  provisions  was  that  some  youth  are,  apparently,  beyond  the  rehabilita- 
tive province  of  the  Juvenile  Court.  For  these  youth,  only  the  purely 
punitive  sanctions  available  to  the  criminal  courts  seemed  to  be  appropriate. 
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The  Illinois  provisions  also  allow  for  transfer  to  the  criminal 
courts  upon  petition  of  the  defendant.  The  need  for  this  provision  has  been 
argued  by  those  speaking  from  a  defense  perspective.  Since  the  juvenile 
court's  purpose,  and  its  most  distinctive  characteristic,  is  its  goal  of 
rehabilitating  youthful  offenders,  the  rules  of  evidence  and  procedural 
-protections  are  geared  toward  determining  what  the  problem  is,  and  less 
toward  the  formal  protections  of  the  innocent.  It  is  argued,  therefore,  that 
for  the  youth  facing  the  stiff  penalties  normally  imposed  even  in  juvenile 
court  for  certain  offenses,  the  more  stringent  due  process  protections  should 
be  avilable  to  the  defendant.  This  argument  goes  on  to  explain:  the 
protections  in  a  full  criminal  trial  proceeding  are  necessary  to  assure  that 
the  defendant  is  not  punished  -  or  otherwise  treated  -  for  a  crime  that 
he/she  may  not  have  committed. 

Before  1973,  transfers  of  cases  were  initiated  by  the  State's 
Attorney's  office,  subject  to  a  hearing  before  a  judge.  If,  after  a  hearing  on 
the  facts,  the  judge  was  not  convinced  the. transfer  was  desirable,  he  could 
either  try  to  convince  the  State  to  withdraw  the  petition,  or  appeal  the  case 
to  the  Chief  Judge  of  the  Circuit.  Many  felt  this  procedure  left  too  much 
power  with  the  state's  attorney.  In  1973,  the  law  was  changed,  giving  the 
hearing  judge  the  final  responsibility  for  the  transfer  decision. 

Under  the  1973  transfer  statute,  any  juvenile  offender,  over  13 
but  under  17  years  of  age,  was  subject  to  transfer  if  the  state  filed  a 
petition  requesting  this  action.  However,  the  presiding  judge  had  to  be 
convinced  the  following  set  of  conditions  existed: 

(1)  Sufficient  Evidence  upon  which  a  grand  jury  could  be 
expected  to  return  an  indictment. 

(2)  Evidence  that  the  alleged  offense  was  committed  in  an 
aggressive  and  premeditated  manner. 

(3)  The  age  of  the  minor  made  him  an  appropriate  person 
for  transfer. 

(*)  The  previous  history  of  this  minor  indicated  likely 
repeated  offenses. 

(5)  Unavailability  of  facilities  to  or  at  the  juvenile  court 
for  the  treatment  and  rehabilitation  of  the  minor. 

(6)  The  best  interest  of  the  minor  and  the  security  of  the 
public  required  that  the  minor  continue  in  custody  or 
under  supervision  for  a  period  of  time  extending  beyond 
his  minority. 
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Although  transfer  affects  the  trial  process,  it  does  not  change 
the  fact  that  juveniles,  tried  and  convicted  in  criminal  court,  are  returned 
to  the  custody  of  juvenile  correctional  officials  for  incarceration  until  they 
reach  their  17th  birthdays.  Following  this  birthday,  the  court  which  imposes 
the  initial  sentence  may  approve  transfer  to  an  adult  correctional  facility. 
At  their  21st  birthday,  these  youth  are  moved,  without  a  court  hearing,  to 
the  adult  correctional  system  to  complete  unexpired  sentences. 

The  change  enacted  in  Summer,  1982,  removed  the  power  of 
the  juvenile  court  judiciary  to  determine  which  were  the  most  appropriate 
transfers.  Instead,  rriost  transfers  are  to  be  based  solely  on  the  offense 
charged.  This  not  only  removes  this  power  of  the  judiciary,  but  also 
eliminates  application  of  the  more  inclusive  criteria  listed  in  the  1973  law. 

While  our  interest  in  this  legislation  grew  out  of  previous  work 
on  the  provisions  to  transfer  youth  1,  it  has  been  fueled  by  several  additional 
concerns  about  the  assumptions  underlying  the  change.  The  additional 
concerns  cover  five  areas:  a)  the  assertion  that  youth  crime  is  a  growing 
problem;  b)  the  major  shift  proposed  in  the  juvenile  justice  system;  c)  the 
implied  or  asserted  criticism  about  the  system;  d)  the  broad  lack  of 
information  about  either  the  scope  or  effects  of  the  legislation;  and,  3)  th" 
lack  of  evidence  that  the  proposed  change  would  have  the  effects  asserted 
by  its  proponents. 

That  serious  crime  is  a  large  and  growing  problem  is  asserted 
so  frequently  these  days  that  it  has  almost  become  "common  knowledge." 

While  there  is  no  question  that  crime  everywhere  is  a  problem  to  be 
addressed  with  great  care  and  thoughtfulness,  the  statistics  produced  by  law 
enforcement  agencies  indicate  that  youth  crime  is  not  increasing,  either 
across  the  nation  or  in  the  Chicago  area.  Further,  even  these  statistics  may 
distort  the  reality  of  the  problem.  According  to  most  experts  on  juveniles 
and  crime,  because  these  statistics  report  offenders  rather  than  the.  crimes, 
and  because  there  is  a  tendency  of  youth  to  commit  crimes  in  groups,  there 
is  a  dramatic  exaggeration  of  the  contribution  of  youthful  offenses  to  the 
national  crime  problem.  Thus,  our  concern  is  that  youth  crime,  though  a 
serious  problem,  is  receiving  public  attention  based  on  a  distorted  reality 
and  mcikes  popular  ill-considered  attempts  to  "get  tough"  on  juvenile 
criminals. 

Our  second  concern  is  that  the  new  law  presumes  a  major  shift 
in  the  assumptions  about  treatment  of  some  youthful  offenders.  By 
removing  juvenile  court  jurisdiction  over  these  "serious"  offenders,  the  goals 
of  rehabilitation  and  reformation  for  these  youth,  using  the  special  proce- 
dures and  resources  of  the  juvenile  justice  system,  seem  to  be  abandoned. 
This  decision  to  abandon  these  goals  seems  to  be  made  not  on  the  basis  of 
accumulated  evidence  that  the  juvenile  system  cannot  carry  out  its  man- 
dated goals,  but,  instead  on  the  basis  of  the  single  offense  charged.  Further, 
it  presumes  that  the  power  to  decide  to  abandon  juvenile  court,  with  its 
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implications  about  treatment,  detention  and  incarceration,  is  to  be  given  to 
the  police  who  charge  the  youth,  and  to  the  state's  attorneys,  when  they 
review  those  charges  at  felony  review.  These  youth  are  being  segregated 
from  other  youthful  accused,  without  an  opportunity  to  contest  the  denial  of 
their  status  as  youthful  offenders. 

Another  major  concern  is  the  fact  that  this  law  contains  a 
number  of  implicit  and  explicit  assertions  about  the  failures  of  the  current 
juvenile  justice  system.  The  first  assertion  is  that  judges  are  not  transfer- 
ring youth  who  are  in  need  of  criminal  court  jurisdiction.  Further,  it  is 
asserted  that  the  judges  are  allowing  fewer  transfers  than  they  have  in  the 
past.  This  claim,  that  more  youth  could  be  removed  to  criminal  court  if  the 
petitions  were  granted,  could  be  proven  or  disproven.  Proper  research  could 
show  whether  youth,  petitioned  under  Section  702  but  not  removed  from 
juvenile  court,  are  clearly  not  anrienable  to  the  concerted  efforts  of  the 
juvenile  justice  system  to  refornri  and  rehabilitate,  but  this  research  has  not 
been  done.  Instead,  the  claim  is  based  on  the  perception  that  when  a  state's 
attroney  decides  that  a  transfer  is  appropriate,  that  attorney  -  rather  than  a 
judge  -  knows  what  the  appropriate  action  is.  In  this,  it  is  not  dissimilar  to 
the  claims  of  some  police  officers  that,  when  they  arrest  and  bring  cases  to 
court,  they  are  always  sure  the  defendants  are  guilty,  and  that  the  process 
in  the  court  only  serves  to  let  some  guilty  persons  go.  In  both  cases,  our 
justice  system  has  always  held  that  a  case  needs  to  be  proved. 

The  futher  claim,  that  rnore  petitions  are  being  denied  than 
before,  is  also  not  substantiated.  The  following  data,  collected  at  the 
3uvenile  Court  of  Cook  County,  compares  the  record  in  1980  and  1981.  This 
data  covers  the  last  year  of  the  previous  administration  of  the  Cook  County 
State's  Attorney  with  the  first  year  of  the  current  administration. 


-6- 


608 

702  MOTIONS  FILED  IN  1980  and  1981* 
SO 


81 

81 

actual  - 

projected 

to  8/31 

TOTAL  FILED 

138»» 

91 

136.5 

DECISIONS 

137 

79 

118.5 

Transfers 

Denials 

Withdrawals 

59 

18 
60 

(*3.1%) 
(13.1%) 
(<»3.8%) 

<»3 
25 
11 

(50.«J%) 
(31.6%) 
(13.9%) 

6'>.5 
37.5 
16.5 

•  The  source  of  this  information  originated  with  the  Research 
Department  of  the  Juvenile  Court  of  Cook  County.  The  1981 
projected  figures  are  our  own  projection  from  the  first  eight 
months  of  1981  to  the  whole  year,  assuming  the  rates  would 
remain  the  same. 

*•  According  to  a  note  on  the  original,  the  1980  figures 
include  "a  few  filed  before  1980." 


These  data  suggest  that,  while  there  have  been  about  the  same 
number  of  petitions  filed  under  the  current  administration  and  a  higher 
percentage  of  the  petitions  denied  in  1981  than  there  were  in  1980,  this  shift 
seems  to  have  come  fron  the  severe  decline  in  the  number  of  petitions 
withdrawn.  Whether  that  increase  in  the  number  of  petitions  denied  results 
from  more  rigorous  judicial  decisions,  or  from  nr>ore  adamant  prosecutors 
who  refuse  to  withdraw  petitions  not  likely  to  be  sustained  or  who  refuse  to 
drop  petitions  in  exchange  for  guilty  pleas,  the  fact  remains  that  more,  and 
not  less,  transfer  petitions  were  granted  in  1981  than  in  1980. 

A  second  part  of  the  implicit  criticism  of  the  court  lies  in  the 
transfer  of  responsibility  for  these  serious  offenders  from  juvenile  to 
criminal  court  judges.  Though  it  is  rarely  stated  in  such  bald  terms,  the 
clear  message  is  that  the  juvenile  court  judiciary,  and  the  system  they 
administer,  is  not  capable  of  handling  these  youth  in  a  responsible  and 
effective  manner  -  and  that  the  criminal  court  will  be  able  to  do  a  more 
effective  job.  Again,  there  is  evidence  to  dispute  parts  of  this  claim.  A 
report  of  the  John  Howard  Association,  released  earlier  this  year,  found  that 
the  rate  of  incarceration  of  juveniles  increased  nearly  120%  in  1981.  This 
indicates  that  judges  are  not  resisting  the  prosecutorial  "get  tough"  attitude 
as  diligently  as  some  would  claim.  (More  specifically,  the  claim  is  that 
judges  are  too  soft  on  juveniles  and  refuse  to  impose  the  harsh  penalties 
necessary  to  respond  to  serious  juvenile  crimes.) 
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The  fourth  concern  which  led  the  Study  Group  to  do  this 
research  was  the  lack  of  information  about  the  possible  impact  of  the 
legislation.  At  the  time  we  were  drafting  our  initial  proposal,  we  drew  up  a 
list  of  three  pages  of  questions  about  the  mandatory  transfer  proposal  which 
AC  thought  should  be  answered  before  an  informed  and  thoughtful  decision 
could  be  made  about  the  legislation.  Our  questions  ranged  from  the 
potential  population  of  youth  to  be  affected,  to  the  treatment  they  would  be 
provided  by  the  criminal  court,  to  the  consequences  for  society  in  placing 
youth  in  prisons  during  their  entire  formative  years.  While  some  of  our 
suggestions  uould  take  years  to  fully  answer,  many  of  the  more  critical  ones 
could  be  answered  by  the  sort  of  short-range  study  we  undertook. 

Finally,  we  were  very  concerned  with  the  lack  of  information 
about  how  this  legislative  change  would  work:  whether  it  would  do  what  its 
frarr.ers  claim.  Specifically,  there  was  no  evidence  that  youth  would  be 
nrore  certainly  convicted,  sentenced  lo  longer  prison  terms,  be  tried  more 
expeditiously  or  effectively,  or,  in  the  final  analysis,  prevented  from 
victimizing  society  either  in  the  long  or  short  run.  We  would  not  assert  that 
none  of  these  effects  would  result  from  the  new  law,  but  only  that  there  is  a 
need  for  some  documentation  of  these  intended  effects,  whether  from 
Illinois  experience  or  from  elsewhere.  Our  concern  was  grounded  in  the 
partial  reports  of  the  irripact  of  similar  legislation  elsewhere  in  the  country. 
In  addition  to  most  inform.ed  observers'  general  skepticism,  there  was,  even 
then,  some  inforiT.ation  froti  New  \ork  State  that  indicated  that  this 
approach  to  "serious  juvenile  offenders"  was  resulting  in  major  delays, 
uncertain  penalties  and  serious  inequities. 

Given  the  realities  of  the  legislative  process  and  the  time  lags 
involved  in  securing  funding  for  projects,  we  proposed  a  two-stage  investi- 
gation of  the  problem.  This  is  the  report  on  the  first  stage,  a  short, 
three- month  investigation  of  what  has  happened  to  youth  transferred  under 
the  1973  law.  The  presumption  is  that  the  treatment  of  these  carefully 
selected  "serious"  cases  might  indicate  how  the  expected  larger  volume  of 
cases  would  be  handled.  In  the  second  stage,  proposed  but  not  yet  funded, 
we  intend  to  look  at  longer-term  consequences  of  the  change,  including: 
projections  of  the  numbers  of  youth  subject  to  transfer;  court  action  and 
dispositions  in  those  cases  as  they  have  been  handled;  and,  projecting  from 
the  transferred  cases,  the  possible  outcome  of  the  change  in  transfer 
proceedings. 

Throughout  this  process,  we  have  endeavored  to  present  infor- 
mation we  felt  was  both  missing  and  necessary  for  a  corriplete  evaluation  of 
this  legislative  proposal.  We  have  attempted  to  point  out,  where  possible, 
the  probable  impact  of  the  legislation,  whether  f)ositive  or  negative,  though 
we  found  relatively  little  in  the  way  of  positive  consequences. 
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METHODOLOGY 


In  this  first  stage  of  our  research,  we  traced  the  consequences 
of  transfer  which  have  taken  place  over  the  past  five  years.  While  we 
explored  a  number  of  avenues  for  establishing  the  infornnation  based  on 
these  cases,  our  primary  source  of  data  has  been  the  records  of  the  Juvenile 
Temporary  Detention  Center^  with  supplementary  information  from  the 
Criminal  Court  Clerk's  Office  and  the  Illinois  Department  of  Corrections. 

The  Citizens'  Committee  on  the  Juvenile  Court  suggested  that 
we  contact  Mr.  James  Jordan,  Superintendent  of  the  Temporary  Detention 
Center.  His  office  has  kept  a  special  record  of  transferred  juveniles. 
During  court  proceedings,  when  these  youth  are  held  at  the  Juvenile 
Detention  Center,  they  are  held  separately  because  of  the  seriousness  of 
their  offenses,  and  because  they  must  receive  special  handling  while  their 
proceedings  continue  at  Criminal  Court. 

The  data  available  in  the  files  of  the  Cook  Coi*tty  Temporary 
Juvenile  Detention  Center  were  in  two  principal  forms.  First,  a  log  book  is 
kept  on  all  702  cases  ("702"  refers  to  the  section  of  the  Juvenile  Code 
outlining  the  procedures  for  transfer  and  is  used  as  a  shorthand  for  both  the 
youth  and  the  proceedings  for  transfer)  in  which  are  entered  the  particulars 
on  each  youth  at  the  time  of  the  702  hearing.  This  log  book  was  begim  in 
January,  1975,  when  a  Circuit  Court  decision  required  that  youth  being 
prosecuted  in  the  Criminal  Court  be  held  in  juvenile  facilities  until  their 
17th  birthdays.  At  that  time,  a  number  of  previously  transferred  youth  were 
moved  back  to  the  Juvenile  Detention  Center  from  County  Jail,  and  a 
special  residential  unit  was  set  up  to  hold  these  youth  within  the  Detention 
Center.      Since   this   log    book    provided    detailed    information    on    youth 
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transferred  over  seven  years,  instead  of  the  five  we  had  originally  proposed, 
we  elected  to  include  all  these  cases  in  our  sample. 

The  log  book  contained  the  following  information: 

Full  name; 

Birth  date; 

Date  of  admission  to  the  Detention  Center; 

Offense  charged; 

Bail  and  any  changes  in  bail  requirement  while 

held  at  Audy  Home; 

*  -  Mother's  and  father's  names; 
^           -           Attorney's  name; 

List  of  court  dates; 

♦  -  Court  verdict  or  finding  and  date; 

Date  and  conditions  of  release  from  Audy  Home; 
Court  file  number  (of  various  types); 

♦  -  Whether  or  not  the  youth  was  officially  a  ward  of 

the    Corrections    Department    at    the    time    of 
arrest;  and, 

•  -  Sentence 

*  Items  often  missing  from  the  record. 

The  second  source  of  information  available  to  us  at  the 
Temporary  Dentention  Center  was  a  special  file  holding  the  records  of  all 
youth,  past  and  present,  tried  in  the  Criminal  Court.  This  file  held  some 
evidence  on  previous  Temporary  Dentention  Center  admissions  and  other 
much  more  detailed  information,  including  all  regular  Detention  Center 
forms  and  pap>ers  covering  the  period  during  which  these  youth  were  held  in 
detention.  It  was  useful  to  us  in  interpreting  the  log  book  and  in  filling  out 
some  missing  information.  .Most  important  of  the  supplementary  informa- 
tion gained  through  these  files  was  a  more  complete  record  of  the  original 
court  case  numbers  which  we  needed  to  locate  the  files  in  the  next  stage  of 
our  search  process  -  the  Criminal  Court  records. 

After  miining  the  Detention  Center  records,  we  had  about 
two-thirds  of  the  basic  information  we  needed  for  the  study,  but  in  the 
majority  of  cases,  data  on  the  events  at  the  Criminal  Court  and  beyond  was 
incomplete  or  missing.  The  next  stage  of  our  inquiry  involved  locating  the 
cases  in  the  Criminal  Court  files.  We  received  the  generous  co-operation  of 
the  Court  Clerk's  Office  at  26th  and  California.  Mr.  Frank  Bailey  is  the 
^ssistant  in  charge  of  that  office. 

The  record  system  in  the  Clerk's  vault  is  organized  by  indict- 
ment nuiTiber  and  the  fact  that  this  was  one  of  the  less  reliable  items  in  the 
Detention  Center  records  greatly  complicated  our  task.  The  Detention 
Center  records  show  a  variety  of  numibers  which  we  only  learned  to 
interpret  after  lengthy  discussions  with  Detention  Center  and  Clerk's  office 
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staff.  Criminal  Court  indictment  numbers,  and,  thus,  the  records,  were 
eventually  located  for  most  cases.  In  a  few  other  cases,  we  eventually 
found  a  file  in  the  Municipal  Court  records  -  because  those  cases  had  never 
gone  beyond  preliminary  hearings.  We  were  finally  able  to  locate  court 
records  for  all  but  12  cases.  In  five  of  those  cases,  we  were  even  able  to  get 
indictment  numbers  but  could  not  locate  the  files  within  the  record  storage 
system.  In  all  of  these  cases,  however,  there  was  substantial  information  on 
the  case  from  juvenile  records,  so  rather  than  reduce  the  size  of  the  working 
sample,  we  simply  treated  the  information  we  could  not  get  on  specific 
items  as  missing.  The  information  most  often  missing  for  cases  where  court 
records  were  not  located  included  the  number  of  court  hearings,  the 
disposition,  sentence,  and  the  offense  for  which  sentence  was  imposed. 

The  third  and  final  stige  of  the  data  collection  was  a  search  of 
the  Illinois  Department  of  Corrections  Juvenile  Division  records  to  see  what 
amount  of  time  had  been  served  by  these  offenders.  Again,  we  found  the 
staff  of  that  agency  most  co-operative  eind  helpful.  We  created  data 
collection  sheets  on  which  we  included  identifying  information  about  the 
cases  and  asked  the  Department  to  tell  us  the  current  status  of  each  youth. 
Department  personnel  did  a  search  of  their  computer  records  and  completed 
the  data  forms  with  current  status,  release  dates  and  other  information. 
This  completed  our  profiles  of  youth  transferred  to  the  criminal  courts  for 
trial. 

The  cases  included  in  this  study  cover  the  years  from  1975 
through  1981  in  their  entirety.  In  addition,  we  included  a  number  of  youth, 
transferred  to  the  Criminal  Court  before  January  1975,  whose  cases  were 
still  pending  when  the  consent  agreement  was  reached  which  transferred 
youth  back  to  the  Cook  County  Temporary  Detention  Center  from  Cook 
County  Jail.  Twenty  cases  fell  into  .this  category  of  old  cases.  We  included 
them  in  our  sample  because  we  felt  that  these  older  cases  would  be  more 
likely  to  have  completed  prison  sentence*. 

Our  final  sample  of  cases  included  S'ffi  youth  transferred  for 
trial  in  the  criminal  court  system. 

This  sample  has  been  analyzed  using  simple  tabular  techniques. 
For  the  sake  of  simplicity  and  time,  we  elected  not  to  computerize  the  data, 
instead  relying  on  hand  tabulations  for  the  results  reported  in  the  remainder 
of  the  report.  The  results  have  been,  at  least,  double  checked  for  accuracy. 
Though  hand  tabulation  limited  what  analysis  was  practical,  it  fit  out  time 
limitations.  The  initial  tabulations  were  being  completed  while  major 
portions  of  the  data  were  still  being  collected.  In  the  next  stage  of  this 
research,  we  intend  to  computerize  the  whole  body  of  data. 
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WHO  HAS  BEEN  TRANSFERRED? 


Our  sample  of  transferred  youth  includes  3'>6  individuals 
arrested  in  the  years  197'f  through  1981  who  were  brought  before  a  Juvenile 
Court  Judge  for  a  "702"  hearing  which  resulted  in  transfer  to  Criminal  Court 
jurisdiction  in  the  years  197*  through  1981.  Those  transfer  decisions  were 
distributed  over  the  period  of  our  study  as  follows: 

YEAR  NUMBER  OF  CASES 

197<»»  .20 

1975  53 

1976  »« 

1977  39 

1978  *0 

1979  *3 

1980  W 

1981  _63 

TOTAL  3*6 

♦This  number  includes  only  those  197«>  cases  involving 
youth  still  held  on  January  23,  1975. 

MEAN  NUMBER  OF  YOUTH  TRANSFERRED  PER  YEAR  IN 
THE  YEARS  1975  THROUGH  1981: 

♦♦46.6  ^ 

♦♦The  incomplete  figure  for   1974  is  not   ir>cluded   in 
calculating  this  mean. 
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We  believe  this  is  close  to  the  total  number  of  youth  trans- 
ferred during  that  period,  though  there  is  some  evidence  that  a  few  cases 
may  have  been  missed.  We  think  our  figures  have,  at  most,  minor 
omissions.3  First,  under  the  practices  of  the  Juvenile  Court,  most  youth 
charged  with  serious  offenses  and  brought  to  the  Court  are  held  in  detention 
until  trial  or  until  a  judge  decides  they  can  be  released.  There  is  no  formal 
right  to  bail  within  the  juvenile  system;  it  is  after  there  has  been  a  transfer* 
to  criminal  Court  that  a  youth  has  the  opportunity  of  posting  bond.  The 
usual  procedure  is:  the  youth  is  brought  to  court  and  incarcerated  in  the 
Detention  Center;  at  the  Juvenile  Court,  there  is  a  brief  probable  cause 
tiearing  and  a  "702"  hearing  or  hearings;  after  the  "702"  hearing,  the  case, 
but  not  the  youth,  is  officially  transferred  to  Criminal  Court  jurisdiction 
where  bail  is  set;  then,  and  only  then,  the  youth  can  be  released  on  bond. 
There  are  few  cases  where  bond  is  actually  made;  most  youth  do  not  post 
bond,  even  when  an  amount  is  set. 

The  youth  transferred  are  overwhelmingly  males.  Using  the 
names  of  transferees,  we  were  only  able  to  identify  four  fem«Ue  defendants. 
In  addition,  most  youth  were  older  juveniles;  the  average  age  of  our  study 
population  ws  16  years  and  one  month.  This  is  particularly  significant,  since 
youth  are  automatically  subject  to  Criminal  Court  jurisdiction  at  their  17th 
birthday.  Unfortunately,  we  have  no  other  information  on  personal  charac- 
teristics of  transferees  because  that  kind  of  data  is  not  systematically  kept 
in  the  Dentention  Center  log  which  served  as  the  starting  jjoint  of  our  studv. 
The  lack  of  information  about  race  is  particularly  distressing.  The  Juvenile 
Court  population  is  comjjosed  disproportionately  of  minority  youth,  and 
some  have  hypothesized  that  the  population  of  transferred  youth  would  be 
even  more  disproportionately  minority  youth. 

Another  piece  of  important  information  not  systematically 
available  through  the  sources  we  used  was  the  record  of  the  youth-.  Since 
this  is  one  major  criterion  for  transfer  under  the  old  system,  it  would  be 
interesting  to  know  the  proportion  of  offenders  being  transferred  because  of 
their  lengthy  Juvenile  Court  histories  or  because  of  the  severity  of  their 
current  offense.  While  not  complete,  the  detention  records  do  suggest,  at 
least  on  an  impressionistic  basis,  that  most  youth  were  multiple  offenders. 
Many  youth  showed  records  of  1 2  to  1 5  previous  detentions. 

The  vast  majority  of  juveniles  transferred  were  charged  with 
very  serious  offenses.  The  following  list  gives  the  charges  filed  against  the 
youth  at  the  time  of  transfer.  There  were  multiple  charges  in  approxi- 
mately 25  percent  of  the  cases,  but  we  have  tabulated  according  to  the  most 
serious  charge  brought. 
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PERCENT  OF 
CHARGE  THOSE  CHARGED 

W.urder  '>8.8% 

Rape/ Deviate  Sexual  Assault  1*.2 

Armed  Robbery  22.0 

Attempted  Murder  5.5 

Aggravated  Battery  5.5 

Home  Invasion  0.6 

Burglary  1.2 
Attempted  Rape,  Attempted  Armed  Robbery, 
Strong-Arm  Robbery,  Battery,  Aggravated 
Assault,  Delivery  of  a  Controlled  Substance, 
Violation  of  Probation, 

Totalling  2.2 

This  list  shows  that,  with  a  few  exceptions,  the  offenses  for 
which  youth  have  been  transferred  are  very  serious.  Nearly  half  the  youth 
are  charged  with  murder.  The  many  cases  in  which  multiple  offenses  are 
charged  may  also  indicate  more  serious  offenses.  The  filing  of  multiple 
charges  can  be  a  tactic  to  insure  there  is  a  charge  which  can  be  proven,  but 
it  often  does  indicate  more  serious  offenses. 

NUMBER  OF  DIFFERENT  CRIMINAL  OFFENSES 
INITIALLY  CHARGED  TO  INDIVIDUAL  YOUTH 

Number  of  Offenses  Percent  of  Youth 

One  72.5% 

TMyo  17.3 

Three  6.5 

Four  1.9 

Five  1.3 

There  were  also  a  number  of  cases  in  which  youth  were 
charged  with  multiple  counts  of  a  single  charge,  which  further  indicates  the 
seriousness  of  incidents. 

At  the  ir>dictment  stage,  we  noted  a  number  of  cases  in  which 
youth  was  charged  in  more  than  one  criminal  indictment.  Since  separate 
indictments  indicate  multiple  incidents,  for  a  substantial  minority  of  the 
sample,  this  is  another  indication  of  seriousness. 
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NUMBER  INDICTMENTS  PER  YOUTH  TRANSFERRED 

Number  of  Indictments  Percent  of  Youth 

One  83.2% 
Two  9.8 

Three  2.3 

Four  .6 

No  Indictment  Brought  ^.O 

In  general,  therefore,  the  record  shows  that  these  cases 
involve  serious  and,  probably,  repeat  offenders.  Juvenile  court  prosecutors 
and  the  hearing  judges  concluded  that,  as  was  the  intention  of  the  law,  these 
youth  are  the  ones  the  Juvenile  Court  may  not  be  able  to  rehabilitate. 
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WHAT  HAPPENED  TO  TRANSFERRED  YOUTH? 


The  "702"  HecU-ing  and  It5  Consequences 

Making  the  decision  for  a  transfer  from  Juvenile  Court  Juris- 
diction was,  sometimes,  a  lengthy  process.  We  were  able  to  identify  the 
date  of  this  decision  in  98.8  percent  of  the  cases  -  all  but  four.  The  elapsed 
time  from  the  date  of  the  admission  to  the  Detention  Center  until  the  final 
decision  on  the  702  petition  ranged  from  the  same  day  to  a  maximum  of  159 
days.  The  average  was  just  over  a  month,  33.5  days.  During  this  period  (as 
in  all  delinquency  cases)  the  youth  was  held  in  the  Juvenile  Detention 
Center  and  was  not  eligible  to  f>ost  bond.  The  judge  could  release  a  youth  to 
the  custody  of  his  parents  before  a  transfer,  but  we  did  not  identify  any 
early  release  cases  in  our  sample. 

Once  the  decision  to  transfer  was  made,  the  Juvenile  Court 
petition  was  dismissed,  and  the  youth  was  transported  by  the  Chicago  Police 
Department  to  criminal  Court  for  pretrial  hearings.  In  these  hearings,  bail 
was  set,  allowing  the  youth  to  be  released  upon  the  posting  of  a  ten  percent 
cash  bond  payment.  After  a  transfer  decision,  a  17  year  old  was  almost 
immediately  trnsferred  to  Cook  County  Jail  for  detention,  even  if  the 
offense  took  place  prior  to  his  17th  birthday.  Youth  under  the  age  of  17 
were,  and  still  are,  held  at  the  Juvenile  Detention  facility  until  there  is  a 
disposition  of  the  case,  or  until  the  17th  birthday,  whichever  comes  first. 


Releases  After  Posting  Bond 

Fifty-three  youth  (15.3  percent)  were  released  by  the  Criminal 
Court  after  they  had  posted  bond.  30  of  these,  or  8.7  percent,  were  released 
from  the  Juvenile  Detention  Center  after  an  average  stay  of  77  days  from 
their  arrest.    An  additional  23  youth  were  released  when  bond  was  posted 
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after  transfer  to  the  adult  detention  facility;  these  youth  were  held  for  an 
average  of  181  days  from  their  arrest.  While  the  detention  averages  for  all 
sample  youth  indicate  that  those  who  post  bond  spend  significantly  less  time 
in  detention  than  those  who  do  not,  there  are  many  long  detention  stays 
even  for  those  eventually  able  to  post  bond.  Table  X  illustrates  points  in  the 
process  where  bond  can  be  posted  and  detention  facilities  changed. 


Time  to  Sentencing 

The  length  of  time  a  youth  is  involved  in  the  courts  prior  to 
sentence  or  pre-trial  release  is  especially  important  for  the  Juvenile 
Temporary  Detention  Center,  and,  in  the  case  of  youth  transferred  to  Cook 
County  3ail,  to  theadult  facility.  Table  X  also  shows  the  number  of  youth 
involved  at  different  points  in  the  process  and  the  average  elapsed  time  for 
youth  reaching  those  different  points. 

The  average  time  from  arrest  to  final  disposition  for  trans- 
ferred youth  was  just  about  one  year,  350  days.  But  this  figure  does  not 
reflect  the  range  of  times  involved.  While  some  cases  were  processed 
quickly,  one  case  still  pending  on  3une  I,  1982,  had  been  in  the  courts  for 
over  1900  days  -  or  more  than  five  years.  The  average  time  in  detention 
was  somewhat  less  than  the  total  processing  time,  250  days.  The  difference 
between  these  averages,  detention  time  and  total  elapsed  time,  is  caused  by 
those  youth  able  to  post  bond.  The  average  length  of  stay  in  the  Juvenile 
Detention  Center  was  171  days.  A-  large  proportion  of  those  youth 
tramsferred  to  the  jail  were  sent  early  in- the  process. 
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Table  A 

Handling  of  Youth  Transferred  From 

Juvenile  to  Adult  Jurisdiction  1975-1981 


Youth:  number  A 
%  of  totil  amph 


Event  or  decision  point 


Average  time  elapsed 
since  arrest 


145  (41.9%) 


30  {8.7\) 

23  (6.6\) 
301  (87.0%) 

47(13.6%) 

24  (6.9%) 
14  (4.0%) 


218  (63.0) 


57(16.5%) 


Arrest 

702  (Transfer) 
Decision 

Transferred  from 

T.D.C  to  CCj.  at  17th 

Birthday 

Bailed  out  fronn 
T.D.C 

Bailed  out  from 
C.C.j. 

Final  disposition 
as  of  6/1/82 

Released  pretrial 

(dismissed, 

dropped,  SOL'ed,  etc.) 

Found  not  guilty 

Sentenced 
Probation 

Sentenced 
Corrections 

Corrections 

sentence  completed  (as 

of  6/1/82) 


33.5  days 


jotfrnfim.    77  days 
181  days 

350  days 


309  days 
uMfuuMMmn 


467  days 


1611  days 


Oatn  of  tnmfer  were  detcnnincd  by  bjrthdaer  to  mean  vilue  not  uiefyt. 
TDC  -  Cook  County  Juvenile  Temporary  Detention  Center 
CQ  -  Cook  County  MM 
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Trial  and  Sentencing 

Dispositions  were  located  in  all  but  71  cases,  of  which  36  are 
probably  still  pending.'^  In  a  large  number  of  cases,  youth  were  not 
convicted  or  sentenced  of  any  crime.  The  following  list  gives  the  breakdown 
of  pre-trial  and  not  guilty  dispositions: 

PERCENT  OF  TOTAL 
DISPOSITION  SHOWING  DISPOSITIONS 

PreTrial  Release 

Nolle  Prosse  9.1% 

Examined  and  Discharged  3. 1 
Stricken  on  Leave  to 

Reinstate  (SOL)  l.S 

No  Probable  Cause  1 .  i 

At  Trial 

Not  guilty  8.7 

TOTAL  23.8% 

Several  notes  about  these  figures  are  important.  First,  there  is  a  category 
of  dispositions  -  "Examined  and  Discharged"  -  which  does  not,  to  our 
knowledge,  have  any  clear  legal  meaning.  It  was  a  disposition,  however, 
which  we  found  with  some  frequency  and  which  appeared  in  several  types  of 
records.  None  of'  our  Informants  at  the  court  could  explain  its  meaning  to 
us,  or  even  seemed  to  be  aware  of  its  use.  Our  best  understanding  is  that  it 
could  be  an  imprecise  recording  of  one  or  more  of  the  other  pre-trial 
release  dispositions.  Second,  although  the  percentage  of  the  various 
non-sentence  dispositions  are  not  particularly  high  when  compared  to 
dispositions  of  regulcir  criminal  cases,  it  is  important  to  remember  that 
these  findings  occurred  after  there  had  already  been  two  separate  hearings 
on  probable  cause  in  the  Juvenile  Court  -  the  first  when  the  youth  was 
ordered  to  be  held  and  the  second  at  the  transfer  hearing  where  the  criteria 
explicity  included  a  determination  .that  there  was  probable  cause  for 
criminal  indictment.  Further,  because  a^<)udge  determined  that  these  were 
particularly  serious  cases  and/or  repeat  -  offender  cases,  the  rate  of 
sentencing  seems  very  low.  For  whatever  -  reason,  the  criminal  courts  did 
not  seem  to  routinely  convict  transferred  youth,  even  when  they  were 
carefully  pre-selected. 

Tramsf erred  youth  were  sentenced  for  15  different  offenses, 
but  the  distribution  was  concentrated  in  seven  major  offenses,  as  follows: 
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OFFENSE 


Murder 

Arrrwd  Robbery 

Rape/Deviate  Sexual  Assault 

Voluntary  Manslaughter 

Robbery 

Attempted  Murder 

Aggravated  Battery 

Others 


ORIGINAL 

AT  SENTENCE 

CHARGE 

(Percent  of 

(Percent 

All  Cases 

of  all 

Not  Missing 
or  Pending   ) 

Transferred 

Cases) 

2tt.7% 

Ui.i% 

13.8 

22.0 

9.8 

1'».2 

5.8 

0.0 

5.1 

0.3 

*.7 

5.5 

3.6 

5.5 

32.5 

3.7 

•Missing  or  Pending  -  71. 

Though  the  sentences  were  still  predominantly  for  serious  offenses,  if  these 
are  compared  to  the  original  charges,  it  is  clear  there  was  a  consistent 
pattern  of  reduction  in  charges.  This  is,  of  course,  part  of  the  process  in  our 
courts  which  many  scholars  and  practitioners  have  identified  as  largely 
unavoidable  and,  perhaps,  even  desirable.  However,  under  the  new  legisla- 
tion, reduction  in  charge  before  indictment  automatically  results  in  referral 
of  the  case  to  the  Juvenile  Court.  Further,  after  conviction,  at  trial  or 
plea,  on  reduced  charges,  the  Criminal  Court  Judge  has  the  discretion  to 
sentence  under  either  the  Juvenile  or  Criminal  Code.  Thus,  the  impact  of 
the  legislative  change  will  be  substantially  blunted  if  there  is  a  regular 
practice  of  reducing  charges.  The  importance  of  charge  reduction  is 
exemplified  by  murder  charges;  these  account  for  about  half  the  initial 
charges,  but  only  a  quarter  of  the  sentenced  charges. 


Sentencing  and  Time  Served 


nsferred 

n«   factors.  orts  to 

felt,  uC  "io  dt        ting  as 

onvictions  loi    multiple 

ifferent  charges  ar<.  ''et 

third    is    the   change    in 


To  generalize  on  sentences  mpcse'^ 
youth,  one  must  confront  some  major  i.. 
determine  the  mean  or  average  sentence  woui 
to  be  meaningless.  Another  is  the  frequency 
offenses  in  which  different  sentences  imposed  fo 
to  run  either  concurrently  or  sequentially.  A 
sentencing  practice  which  took  place  February  1,  1978,  in  the  middle  of  the 
study  period,  when  the  state  shifted  from  indeterminant  to  determinant 
sentencing.  Though  there  are  other  complications,  such  as  the  calculation 
of  "good  time'*,  these  two  major  factors  have  meant  that  an  accurate 
accounting  of  the  minimum  incarceration  time  with  official  sentence  time  is 
impractical  in  a  study  of  this  length.    Consequently,  we  have  reported  only 
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the  maximum  sentences  officially  handed  down  for  the  most  serious  offense 
for  which  each  youth  was  sentenced. 


SENTENCE  CHARGE 


Murder 

Attempted  Murder 
Rape/Deviate  Sexual  Assault 
Armed  Robbery 


RECORDED  MAXIMUM  SENTENCES' 
Lowest  Highest 


1*  years 

5  years  probation 
5  years  probation 
3  years  probation 


Life 

23  years 
23  years 
15  years 


•The  maximum  sentence  length  is  reported  where  a  sentence 
range  was  reported  under  the  old,  indeterminant,  sentencing 
provisions.  Further,  the  recorded  sentences  do  not  seem  to 
conform  to  the  sentencing  standards.  For  example,  the  mini- 
mum sentence  for  adults  convicted  of  armed  robbery  is  six 
years.  Despite  this,  court  records  showed  a  sentence  of  three 
years  probation  in  an  Armed  Robbery  case,  with  no  evidence 
of  any  reduction  of  the  charge. 

In  interpreting  the  list  of  sentences,  it  is  imp>ortant  to 
remember  that  the  charge  at  sentence  does  not  fully  indicate  either  the 
seriousness  of  the  actual  offense  or  the  criminal  record  of  the  offender. 
The  range  of  sentences  is  striking  because  it  indicates  the  criminal  courts 
have  not  handed  down  consistently  severe  sentences  to  these  youthful 
offenders. 


Time  Served  in  Corrections 

The  time  served  data  are  limited  by  the  short  time  frame 
covered  by  this  study.  A  substantial  proportion  of  the  cases  are  still  pending 
in  court.  Further,  for  most  of  those  sentenced,  there  has  not  been  enough 
elapsed  time  for  them  to  complete  their  sentences.  Nevertheless,  as  of 
June  1,  1982,  57  youth,  16.5  percent  of  the  sample,  had  been  released  by  the 
Department  of  Corrections  for  time  served.  The  average  time  these  youth 
served  was  1611  days,  or  approximately  four  years  and  four  months.  Of 
course,  this  is  heavily  biased  toward  the  shorter  sentences  and  by  those 
sentences  imposed  early  in  the  studied  period.  The  following  is  a  breakdown 
of  the  time  youth  served  to  complete  sentences  for  the  more  serious 
offenses: 
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OFFENSE 

Murder 
Rape/Deviate  Sexual 

Assault 
Armed  Robbery 
Voluntary  Manslaughter 


AVERAGE  TIME 
SERVED 

6  years,  I  month 

5  years,  5  months 
I*  years,  3  months 
i*  years,  10  months 


PERCENT  OF 
SAMPLE  SEN- 
TENCED TO 
THAT  OFFENSE 

16.2% 

33.3 
26.3 
'♦3.8 


In  Juvenile  Court,  youth  adjudicated  delinquent  can  also  be 
sentenced  to  correctional  institutions.  Such  sentences  are  limited  by  the 
fact  that  no  juvenile  can  be  held  beyond  his  or  her  21st  birthday.  For  a 
youth  one  day  short  of  the  17th  birthday  at  the  time  of  the  offense,  the 
possible  sentence  is  limited  to  four  years.  For  most  youth,  however,  the 
potential  sentence  can  be  somewhat  longer.  The  lowest  age  at  which  a 
youth  can  be  tried  in  criminal  court  ia  at  the  13th  birthday.  For  such  a 
youth,  the  longest  sentence  could  be  eight  years. 

Neither  the  maximum  potential  juvenile  sentence,  nor  the 
designated  maximum  sentences  mandated  by  Illinois  criminal  law  reflect  the 
amount  of  time  an  offender  probably  would  serve.  Under  the  Illinois 
determinant  sentencing  law,  served  sentences  are  usually  half  th«  ordered 
sentences.  In  incarcerations  ordered  by  the  Juvenile  Court,  a  youth  can  be 
released  when  the  Department  of  Corrections  Juvenile  Division  staff 
determine  that  rehabilitation  has  taken  place.  However,  given  this  group  of 
particularly  serious  offenses,  in  the  considered  judgment  of  many 
practitioners,  these  offenders  are  likely  to  be  held  close  to  the  maximum 
possible  length  of  stay. 

In  addition,  current  law  provides  that  "Serious  Juvenile  Offen- 
ders", youth  convicted  of  three  sequential  felony  offenses,  can  be  held  for  a 
determinant  sentence  until  their  21st  birthday,  subject  only  to  reductions 
for  "good  time". 

Bearing  in  mind  these  characteristics  of  the  system  and  the 
information  on  both  sentencing  and  time  served,  it  is  dear  that  youth  judged 
in  need  of  transfer  are  not  likely  to  receive  probationary  sentences  from  a 
Juvenile  Court  but  would,  except  in  murder  convictions,  be  subject  to  higher 
maximum  penalties  than  the  lowest  maximum  penalties  used  by  the  criminal 
court.  On  the  other  hand,  there  is  no  possibility  that  the  same  maximum 
sentences  would  be  imposed  within  the  Juvenile  Court  as  those  occasionally 
granted  under  the  criminal  court  jurisdiction.  However,  based  on  our  data 
of  actucil  time  served  by  those  completing  a  sentence,  it  would  appear  that 
the  average  time  served,  for  offenses  other  than  murder,  are  not  substan- 
tially different  than  those  at  least  possible  under  the  Juvenile  Court's 
jurisdiction.  It  is  not  dear  that  the  transfer  of  a  youth  to  criminal  court 
jurisdiction  will  necessarily  result  in  a  more  severe  sentence. 
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THE  EXPERENCE  IN  NEW  YORK  STATE 


To  get  a  clearer  picture  of  the  impact  of  this  legislation,  we 
can  examine  the  results  of  a  similar  law,  enacted  in  New  York  State  in  1978. 
Through  this  process,  we  can  show  the  results  of  the  old  Illinois  system, 
which  provided  that  there  would  be  judicial  discretion  over  the  process  of 
deciding  which  youth  are  tried  as  juveniles  and  which  are  tried  as  adults, 
and  a  system  in  which  this  discretion  is  given  to  the  prosecutor.  The 
attached  table.  Table  XX,  shows  the  results  of  the  first  forty  months  of  the 
operation  of  New  York's  law  in  the  courts  of  New  York  City. 

Tabulation  of  the  New  York  experience  with  mandatory  trans- 
fer dramatizes  the  fact  that  only  7.7  percent  of  the  youth  arrested  under 
their  law  were  actually  sentenced  as  adults.  The  majority  of  cases  are 
routed  out  of  the  system  after  arraignment,  when  the  Grand  Jury  or  the 
Criminal  Court  decided  to  dismiss  or  refer  the  cases  to  Family  Court. 
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Table  B 

The  Processing  of  "Juvenile  Offenders"  UrxJer  the 

Juvenile  Offender  Legislation  in  New  York  During 

the  Period  September  I,  1978,  Through  December  31, 

1981,  a  *0  Month  Period 

•♦*5*0  100%  Youth   who   had   reached   Criminal  Court  by 

December  31,  1981. 

less  676  Whom  the  District  Attorney  declined  to  prose- 

cute as  Juvenile  Offenders.    May  be  subject  to 
Family  Court  action. 

=386*  85.1%  Youth  arraigned. 

less  1678  Removed  to  Family  Court  by  Grand  Jury  or 

Criminal  Court, 
less  612  Dismissed  by  Grand  Jury  or  Criminal  Court. 

=1574  34.7%  Retained  at  Criminal  Court 

less    86  Pending  at  lower  Crimir\al  Court. 

=  1488  32.8%  Youth  indicted. 

less  321  Cases  pending  at  (higher)  Supreme  Court. 

=1167  25.7%  Youth's  cases  reached  disposition. 

less  134  Rndings  of   juvenile   delinquency,   but   cases 

removed  to  Family  Court. 

s  830  18.3%  Convictions  of  "Juvenile  Offender". 

less   151  Convicted,  but  not  yet  sentenced;  cases  still 

pending. 

=  679  14.9%  Sentenced.  *  (17.0%) 

-  280  6.2%  Probation  Sentence.  *  (7.0%) 

-  92  2.0%  Sentence;  less  than  four  *  (2.3%) 

years,  as  a  youthful  offender,  a 
juvenile  sentence 

-  307  6.8%  Sentenced  for  treatment  *  (7.7%) 

as  Juvenile  Offenders,  an  adult 
sentence 


*  Th*  pmenta^r  ':<ur»»  in  br«chrt« 'f  mt  cakulalvd  cfirr  rrm«i\rfn  fn.m  the  drru-min»UH  tht  SVlc«\<^  prndmj  m  thr 

"457J  V'loth  *trt  irTe\lf<J  m  \e»»  tutk  cttv  '»\  lA  D«fr"?»f  )I   :W1>  for  (nme\  P*jkir»n  ihrir  «ubi«l  tn  mJuH 
pt"^^<ui¥'r   ^j*  ?"«  %ef  bver>  brtiujht  K*  ourt 
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The  other  major  category  of  cases  lost  from  the  system  was 
the  roughly  15  percent  which  the  District  Attorney  declined  to  prosecute. 

The  New  York  system  seems  to  show  a  similar  attrition  of 
cases  to  what  we  saw,  in  a  muted  and  more  limited  form,  in  our  data  on 
youth  transferred  through  judicial  discretion.  Under  the  old  Illinois  transfer 
provision,  much  of  the  selection  took  place  prior  to  the  transfer  hearing. 
Still,  at  points  where  our  data  showed  cases  dismissed  or  dropped,  the  New 
York  data  display  a  similar  dropping  of  cases.  Further,  our  data  showed 
reductions  in  charge  which,  under  the  new  law,  could  return  these  cases  to 
Juvenile  Court;  the  New  York  data  display  the  same  phenomenon. 

This  table,  then,  reasonably  projects  the  kind  of  action  liable 
to  be  taken  in  Illinois  with  the  introduction  of  the  new  law. 
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CONCLUSIONS  AND  SOME  PROJECTIONS 


'■landatory  Transfer  and  Rehabilitation 

There  is  ample  evidence,  even  with  no  access  to  the  earlier 
offense  histories  of  these  youth,  that  the  juveniles  transferred  to  criminal 
court  jurisdiction  under  the  old  law  were,  in  fact,  serious  offenders  -  ones 
for  whom  the  Juvenile  Court  system  may  have  exhausted  its  resources  for 
rehabilitation.  Lest  this  statement  be  taken  as  a  simple  and  obvious 
conclusion,  it  is  very  important  to  reiterate  here  that  the  treatment 
resources  of  the  Juvenile  Court  are  substantial  and,  in  many  cases,  effective 
in  rehabilitating  some  quite  serious  juvenile  offenders.  The  old  law 
attempted  to  separate  fro  n  the  total  population  of  offenders  those  for 
whom  these  resources  are  either  inappropriate  or  have  been  exhausted. 

The  decision  to  transfer  Sas  been  very  serious,  because  the 
j/stem  for  adults  has  neither  the  range  nor  the  quality  of  services  and 
programs  available  to  juveniles.  To  some  extent,  this  effect  is  initigated  by 
the  fact  that  those  who  are  still  juveniles  at  the  end  of  a  trial  must  be 
committed  to  a  juvenile  institution  which  has  more  complete  school  and 
rehabilitation  programs  than  are  available  to  adult  institutions. 

This  disparity  of  treatment  is  most  pronounced  when  probation 
is  either  the  whole  sentence,  or  part  of  the  sentence.  While  juvenile 
probation  staff  are  routinely  overworked,  they  do  have  both  the  training  to 
provide  and  access  to  services  which  can  supply  some  of  the  supervision  and 
support  needed  by  delinquent  youth.  In  contrast,  the  adult  probation  system, 
with  normal  caseloads  many  times  larger  than  those  of  juvenile  probation 
staff,  rarely  performs  more  than  routine  and  pro  forma  checks  on  its  client 
population. 
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Transfer  and  Pre-Trial  Detention 

Detention  time  for  youth  transferred,  has  been  extremely  long 
when  compared  with  the  time  normally  spent  in  detention  under  the  Juvenile 
Court's  jurisdiction.  .While  no  accurate  figures  are  available  for  comparable 
population,  ihe  average  Detention  Center  stay  for  all  youth  is  about  20  days 
per  stay.  Even  if  we  adjust  this  for  delinquency  cases  which  go  before  a 
judge  who  orders  detention  for  60  days  or  more,  there  is  still  a  marked 
contrast  wtih  the  average  250  day  stay  in  detention  for  transferred  youth. 
This  increased  pre-trial  detention  time  for  a  youth,  for  which  the  county 
must  pay,  is  very  substantial.  When  the  total  number  of  youth  transferred  is 
50  or  60  per  year,  the  costs  are  significant,  but  not  overwhelming.  If, 
however,  there  is  a  substantial  in-rease  in  the  number  of  youth  tried  in  the 
criminal  courts,  this  difference  in  detention  time  may  put  serious  strains  on 
facilities  and  county  budgets. 

Some  transferred  youth,  15.3  percent,  were  released  on  bail 
prior  to  disposition  of  their  case.  On  one  hand,  this  figure  is  small, 
considering  the  length  of  time  these  offenders  spend  in  detention  prior  to  a 
disposition.  On  the  other  hand,  this  may  be  fairly  high,  given  the  types  of 
offenses  involved.  One  often  expressed  concern  of  "law  and  order"  interests 
is  that  serious  offenders  are  allowed  to  post  bond  during  a  trial,  when  there 
is  some  evidence  they  may  commit  additional  crimes.  In  relative  terms,  the 
shift  from  juvenile  court  jurisdiction,  in  which  there  is  no  bond,  and  where 
youth  are  released  only  to  their  parents  or  guardians  at  the  discretion  of  a 
judge,  to  a  system  of  cash  bond,  in  which  an  individual  with  sufficient 
resources  can  make  bond  for  many  offenses,  will  increase  the  likelihood  of 
youth  being  freed  before  trial. 

Another  issue  about  bail  procedures  is  the  tremendous  varia- 
tion in  amounts  of  bail  assigned  to  those  in  our  sample.  We  have  not 
examined  bail  practice  in  Cook  County,  nor  does  our  information  on  these 
cases  include  data  on  the  personal  characteristics  of  the  defendants. 
Without  this  information,  we  can  draw  no  conclusions  on  the  appropriateness 
of  bail  amounts,  only  note  that  there  is  a  tremendous  range  in  amounts  set 
for  similar  offenses. 


Transfer  and  Plea  Bargaining 

The  differences  between  original  charges  and  sentenced 
charges  indicate  the  routine  use  of  charge  reduction,  either  because  charges 
are  difficult  to  establish  or  because  there  is  plea  bargaining.  As  we  noted 
eau-iier,  this  practice  would  have  a  profound  impact  on  cases  under  the  new 
law.  Charges  reduced  from  those  listed  in  the  law  require  that  the  accused 
either  be  tried  in  juvenile  court  or  the  judge  trying  the  case  sentence  under 
the  juvenile  code,  depending  on  when  the  reduction  takes  place. 
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Specifically,  while  approximately  85  percent  of  the  youth  in 
our  sample  would  be  removed  to  criminal  court  jurisdiction  under  the  new 
law,  only  '■>8.3  percent  of  the  total  would  be  retained  for  trial  or  sentencing 
because  charges  would  have  been  reduced.  Even  these  figures  overestimate 
the  numbers  of  youth  affected,  because  the  new  law  specifies  the  charge 
Armed  Robbery  with  a  Firearm,  while  our  sample  does  not  allow  discrimina- 
tion of  those  offense;  from  armed  robberies  committed  with  other  weapons. 


Trat'.sfer  and  Sentences 

Finally,  the  sentencing  and  time  served  information  is  compli- 
cated and  obscured  by  changes  in  sentencing  law.  There  is,  however,  some 
evidence  that  expected  sentences  could  be  substantially  greater  for  youth 
convicted  of  murder,  but  might  mcU  be  quite  similar  for  youth  convicted  of 
rape  and  armed  robbery.  The  goal  of  shifting  these  serious  offenders  into 
the  "tougher  system"  is,  therefore,  undermined  by  the  realities  of  the 
sentences  handed  out  in  Criminal  Court.  Automatic  transfer  does  limit  the 
possibility  of  some  dangerous  youth  being  released  early  under  juvenile 
indeterminant  sentences,  but,  in  so  doing,  it  assumes  that  these  youth 
cannot  be  rehabilitated,  and  that  the  juvenile  corrections  system  will  make 
serious  mistakes  in  judgment  about  the  rehabilitation  of  individual  juveniles. 

When  our  limited  data  about  sentence  is  added  to  the  informa- 
tion that— a)  there  is  no  sentence  in  a  substantial  number  of  transferred 
cases;  and,  b)  under  the  proposed  law  an  additional  number  of  youth  would 
be  held  at  the  Juvenile  Court  for  trial  or  sentenced  in  criminal  court  under 
the  Juvenile  Code-then  the  ability  of  the  new  law  to  insure  more  certain  and 
severe  sentences  is  called  into  question. 

This  is  particularly  compelling  when  we  consider  that  our 
sample  is  composed  of  youth  against  whom  the  judges  in  the  juvenile  court 
considered  the  accusations  so  serious  as  to  merit  transfer.  Under  the  new 
law,  the  decisions  about  which  youth  are  to  be  tried  in  criminal  court  are 
made  either  at  arrest,  or  by  the  prosecutor's  Felony  Review  unit,  without 
judicial  review.  Because  there  was  judicial  review  of  the  transfer  decision 
under  the  old  law,  we  can  project  with  some  certainty  that  the  youth  in  our 
sample  who  were  found  guilty  on  reduced  charges  would  have  received  a 
correctional  sentence  had  they  been  held  at  the  Juvenile  Court  for  trial  and 
sentencing. 


Projections  -  Some  Data  Which  Go  Beyond  Our  Research 

A  thorough  evaluation  of  potential  benefits  and  costs  of  this 
legislation  would  require  a  great  deal  more  information.  We  have  attempted 
to  describe  how  transferred  youth  have  been  handled  under  a  system 
requiring   a   court   hearing   on   the   transfer.      We   have   treated   these  as 
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indications  of  what  might  happen  under  the  new  law.  In  several  areas,  the 
limits  to  our  time  and  resources  made  this  task  difficult.  Most  obvious  of 
these  is  the  question  of  how  many  youth  will  be  involved  in  automatic 
transfer.  Speculation  about  the  number  of  youth  affected  was  central  to  the 
debate  in  the  legislature,  and  some  estimates  were  made.  Second  is  the 
question  of  how  youth  who  are  automatically  transferred  would  be  handled 
under  the  new  system.  Our  research  suggests  some  consequences,  but  the 
experience  in  New  York  with  similar  legislation  gives  a  stronger  impression 
of  what  might  happen.  Third  is  the  question  of  whether  treatment  in 
criminal  court  is  appropriate  for  those  who  have  been  transferred  in  the 
past.  On  this  point,  there  is  less  light.  Although  we  found  some  indication 
that  the  difference  might  not  be  too  great,  the  basic  information  necessary 
to  make  this  comparison  -  i.e.,  what  happened  to  all  youth  charged  with 
these  crimes  before  transfer  was  automatic  -  is  not  available.  Of  these 
three  projective  questions,  we  have  some  useful  information  on  the  first 
two,  even  though  the  last  waits  on  more  thorough  research  before  it  can  be 
addressed. 


The  Number  of  Youth  Who  Will  Be  Transferred 

From  the  outset  of  the  debate  over  automatic  transfer,  we 
have  argued  that  a  reasoned  evaluation  requires  a  careful  estimation  of  the 
number  of  youth  affected.  We  have  proposed,  and  are  seeking  funding  for,  a 
project  in  which  we  would  thoroughly  explore  the  juvenile  court  population 
for  offenders  who  would  be  transferred  under  the  new  law,  and  the  manner 
in  which  Juvenile  Court  treated  these  offenders.  This  project  would  provide 
a  description  of  the  differences  in  treatment,  particularly  in  sentencing,  as 
well  as  an  accurate  estimate  of  the  number  of  offenders  who  are  subject  to 
automatic  transfer. 

Throughout  the  legislative  hearings  on  the  bill,  estimates 
varied  tremendously.  The  Cook  County  State's  Attorney's  Office  initially 
projected  between  200  and  '♦OO  transfers  a  year  from  Cook  County,  while 
the  Cook  County  Public  Defender  indicated  between  2000  and  'fOOO  a  year. 
Since  that  time,  there  have  been  efforts  to  better  substantiate  the  esti- 
mates -  but  all  of  these  have  had  some  fairly  serious  limitations. 

The  first  estimates  based  on  actual  experience  were  provided 
by  the  staff  of  the  Cook  County  State's  Attorney  from  a  survey  of  their 
April,  1982,  open  cases.  When  these  figures  were  presented  before  a  Senate 
Judiciary  Committee  hearing,  there  were  two  estimates,  each  based  on  a 
different  list  of  included  offenses.  The  first  was  based  on  a  list  of  offenses 
which  included  all  those  in  the  original  S.B.  1231  -  murder,  rape,  deviate 
sexual  assault,  serious  battery,  home  invasion,  aggravated  arson,  and  armed 
robbery  with  a  firearm  -  which,  when  annualized,  approxirr.ated  1*60  youth 
per  year.     The  second  included  the  offenses  in  the  committee  proposal  - 


-29- 


631 


murder,  rape,  deviate  sexual  assualt,  and  armed  robbery  -  and  estimated 
just  under  800  youth  per  year. 

While  these  estimates  were  substantially  more  useful  than  the 
pure  guesses  used  at  previous  hearings,  there  are  some  problems  in  using 
them.  First,  there  is  at  least  some  reasonable  question  about  the  represen- 
tativeness of  any  single  month,  because  presuming  a  "normal"  month  is 
questionable.  Second,  the  information  on  the  charges  used  -  whether  the 
original  police  charges  or  charges  filed  by  the  State's  Attorney  -  was  not 
clearly  stated.  The  sources  of  the  information  are  crucial,  since  there  are 
greater  numbers  of  arrests  than  prosecutions.  Those  cases  which  would  be, 
at  least  initially,  transferred  under  the  new  law  would  appear  to  be  those 
arrested.  Third,  the  second  of  these  estimates  included  all  armed  robbery 
offenses,  not  just  those  committed  with  a  firearm,  as  specified  in  the  new 
legislation. 

Since  that  time,  another  estimate  of  the  numbers  of  youth 
affected  has  been  generated  by  the  Illinois  Law  Enforcement  Commission 
from  Uniform  Crime  Reports.  The  total  number  of  arrests  of  15  and  16 
year -olds  for  murder,  rape,  deviate  sexual  assault,  and  armed  robbery  for 
Cook  County  in  1981,  as  given  to  the  F.B.I.,  is  1885  persons.  This  figure 
probably  overestimates  the  potential  population,  since  it  includes  all  armed 
robberies,  not  just  those  committed  with  a  firearm.  In  addition,  there  is 
some  probability  that  these  figures  include  an  unspecified  number  of 
attempted  rapes  and  attempted  armed  robberies;  they  possibly  even  contain 
a  few  cases  which  were,  eventually,  handled  by  a  police  officer's  station 
adjustment. 

The  conclusion  we  reach  is  that  there  are  still  no  reliable 
estimates  of  the  potential  group  to  be  automatically  transferred,  though  it 
is  likely  that  the  number  lies  somewhere  between  the  extremes  of  the 
reported  figures. 

Estimating  the  Costs  of  Mandatory  Transfer 

A  change  which  increases  the  number  of  transferred  youth  can 
be  expected  to  have  a  substantial  impact  on  cost  to  county  justice 
operations.  While  it  is  our  conclusion  that  none  of  the  figures  accurately 
predicts  the  number  of  youth  to  be  transferred,  the  figures  do  give  us  a 
range  on  which  to  base  a  similar  projection  of  costs.  Conservatively,  we 
suggest  that  an  increase  in  the  population  of  transferred  youth  from  the 
current  level,  about  65  per  year,  to  a  level  around  *00  per  year  would  mean 
an  increase  of  335  youth  transferred  in  Cook  County.  Less  conservatively, 
an  estimate  somewhere  closer  to  1000  transferred  youth,  assuming  the 
Uniform  Crime  Report  statistics  show  a  *5  percent  error  rate,  would  mean 
an  increase  of  over  900  youth  per  year. 
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Increased  population  would  affect  costs  at  several  levels  in  the 
system.  First  is  an  increased  cost  of  detention.  For  1981,  the  Cook  County 
Juvenile  Detention  Center  reported  an  official  per  diem  cost  of  $S3  per  day. 
Unfortunately,  there  is  no  published  equivalent  for  Cook  County  3ail.  While 
this  figure  represents  official  cost,  real  cost  may  be  somewhat  less  as 
population  rises.  However,  with  that  facility  operating  at  or  near  capacity, » 
the  prospect  of  constructing  a  new  facility  to  hold  detainees  moves  the 
question  of  costs  into  an  entirely  different  realm. 

Using  the  $83  per  person  per  day  figure  to  estimate  the  costs 
of  the  new  transfer  provisions  for  Cook  County,  annual  increased  detention 
costs  could  range  between  about  6.5  million  dollars  and  19  million  dollars 
per  year. 

The  actual  cost  of  the  changes  may  be  substantially  less  if,  as 
is  the  experience  elsewhere  in  the  country,  a  high  proportion  of  automati- 
cally transferred  cases  are  kept  in  the  Juvenile  Court.  In  our  analysis,  at 
least  50  percent  of  the  currently  transferred  youth  are  likely  to  be  referred 
back  to  Juvenile  Court  on  reduced  charges,  substantially  lowering  the 
detention  costs. 

There  are,  of  course,  other  costs  associated  wtih  a  system 
which  mandates  longer,  more  formal,  and  more  elaborate  trials.  The 
greater  cost  of  a  criminal  trial,  compared  with  that  for  a  juvenile  trial,  is  a 
certainty  whose  value  can  only  be  guessed.  If  the  costs  of  the  two  systems 
are  related  to  the  amount  of  time  routinely  involved  in  each,  we  can  expect 
added  costs  of  several  orders  of  magnitude. 

Though  there  is  uncertainty  about  the  likelihood  of  substan- 
tially longer  sentences  claimed  as  a  goal  by  proponents  of  the  change, 
consistently  longer  sentences  would  certainly  increase  the  prison  population, 
with  those  attendant  costs.  This  also  raises  the  issue  of  our  terribly 
overcrowded  juvenile  and  adult  prisons.  With  estimated  annual  costs  per 
person  running  from  about  $20,000  to  about  $'♦0,000  per  year,  even  small 
increases  in  prison  population  can  result  in  huge  cost  increases  or,  at  least, 
increased  overcrowding. 


Final  Conclusions 

Both  in  our  data,  and  in  the  data  collected  under  similar 
legislation  in  New  York  City,  there  is  a  pattern  which  shows  the  weakness  in 
mandatory  transfer  legislation.  Though  we  do  not  know  what  number  of 
youth  will  come  into  the  system,  we  are  confident  that  the  same  filtering 
forces  which  acted  to  drop  out  all  but  7.7  percent  of  the  New  York  cases 
between  arrest  and  sentencing  will  be  present  in  Illinois.  Thus,  we  project 
the  vast  majority  of  those  cases  in  which  an  arrest  is  made  for  a  mandatory 
transfer  crime  will  be  filtered  out  of  the  criminal  court. 
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Further,  for  the  youth  retained  at  criminal  court,  the  costs 
can  be  loss  of  the  services  and  treatment  of  the  juvenile  justice  system,  as 
well  as  increased  time  spent  in  detention  while  awaiting  trial.  The  benefits 
to  the  youth  appear  to  be  greater  procedural  protections  in  the  courts,  with 
a  resulting  increased  chance  of  receiving  no  sentence.  For  the  public,  the 
nost  obvious  costs  are  direct  monetary  costs,  such  as  the  costs  of  increased 
detention  time,  the  more  numerous  court  hearings,  and  the  costs  of 
incarceration  in  the  state's  correctional  system.  The  benefits  might  lie  in 
the  probability  that  youthful  murderers  will  receive  long  sentences,  and  that 
other  youthful  offenders  may  possibly  be  sentenced  to  longer  terms. 

Of  course  the  assertion  that  there  are  any  public  benefits  to 
the  automatic  transfer  of  serious  juvenile  offenders  assumes  that  the 
short-term  gains  of  incarceration  outweigh  the  long-term  costs  of  this  early 
training  in  the  criminal  sub-culture.  This  issue  is  the  subject  of  continuing 
debate,  for  while  it  is  clear  that  these  youth  will  not  be  committing  crimes 
against  their  communities  while  they  are  incapacitated  in  prisons,  there  is 
also  some  evidence  that  youth  released  as  young  adults,  with  prisons  as  their 
adolescent  training  grounds,  may  become  particularly  serious  offenders 
during  their  youth  adult  lives. 

In  sum,  it  would  appear  that  the  costs,  both  financial  and 
social,  of  mandatory  transfer  far  outstrip  whatever  potential  benefits  there 
are.  Illinois  has  joined  in  a  controversial  national  trend,  supported  neither 
by  theory  of  the  deterence  of  crime,  nor  by  previous  experience.  If  youth 
crime  is  such  a  serious  issue,  we  need  serious  solutions,  not  national  fads. 


FOOTNOTES 

1  Ralph  Knoohuizen.  Discretion  and  Juvenile  Justice  -  A  Study  of  Trial 
of  Juveniles  as  Adults  in  Cook  County;  Chicago:  Chicago  Law  Enforcement 
Study  Croup  1973. 

2  We  considered  alternative  sources  for  this  data  base,  but  determined 
that  the  State's  Attorney's  Office  did  not  have  records  for  all  the  period  in 
question  and  to  obtain  access  to  regular  Juvenile  Court  ^'^^'t,^'^^^^ 
held  confidential  and  to  locate  specific  case  records  would  have  taken 
longer  than  our  allotted  study  time. 

3  We  hav«  heard,  by  word  of  mouth,  of  a  couple  of  additional  cases 
which  might  be  appropriate  for  inclusion  in  this  number,  b"t  t^ese  cases 
could  not  be  located.  One  was  the  case  of  a  youth  held  in  the 
melcaKycWat^  facilities  at  the  time  of  transfer.  He  was  probably 
never  held  in  detention,  but  was  Instead  out  on  bond  during  the  entire  period 
of  trying  the  case.  In  neither  case  were  we  able  to  get  enough  informauon 
to  verify  the  fact  that  there  were  actual  transfers  to  the  Criminal  Court 
jurisdiction. 

«  Most  of  the  71  cases  for  which  a  disposition  was  not  located  are,  as 

nJjted  above,  stiU  pending.  A  smaU  number,  12.  could  not  be  lo«»\«<l  •" /^y 
of  the  Juvenile  Detention  Center  record.,  and  their  status  could  not  be 
determined. 
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An  OJJDP  News  Feature 

An  overwhelming  majority  of  youths  referred  to  adult  courts  from  juvenile  courts 
receive  no  confinement  at  all — contrary  to  the  general  view  that  they  are  treated 
more  strictly  in  adult  courts,  according  to  a  study  released  today. 

In  states  with  judicial  waivers,  only  32  percent  of  the  juveniles  waived  to  adult 
courts  were  sent  there  because  of  a  crime  against  a  person — again  countering  the 
general  view  that  only  violent  youths  are  sent  to  adult  courts,  said  the  study,  adding 
that  property  offenses  accounted  for  45  percent  of  the  juvenile  waivers  to  adult 
courts.  The  other  23  percent  included  public  order  and  similar  minor  offenses  such 
as  prostitution  and  being  drunk  in  public. 

The  study,  "Youth  In  Adult  Courts:  Between  Two  Worlds,"  was  a  three-year  re- 
search project  conducted  by  the  Academy  for  Contemporary  Problems,  Columbus, 
Ohio.  It  was  carried  out  under  a  grant  from  the  National  Institute  for  Juvenile  Jus- 
tice and  Delinquency  Prevention,  the  research  arm  of  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP).  OJJDP  is  an  agency  of  the  U.S.  Department 
of  Justice. 

The  project  was  one  of  a  series  of  four  simultaneous  studies  dealing  with  juvenile 
justice  issues  that  covered  42  months  and  cost  $2.4  million. 

The  thrust  of  the  study  was  to  determine  how  many  juveniles  were  being  referred 
to  adult  courts,  for  what  types  of  offenses,  and  under  what  circumstances.  Every 
procedure  (judicial  waiver,  concurrent  jurisdiction,  excluded  offense,  lower  age  of  ju- 
risdiction) presently  caused  to  transfer  youths  to  adult  courts  was  examined.  The  goal 
was  to  provide  policymakers  with  statistical,  legal  and  research  data. 

None  of  the  view  expressed  in  this  report  are  necessarily  those  of  the  Department 
of  Justice  or  any  of  its  bureaus  or  agencies. 

Using  1978  as  the  base  year  for  data  collection,  the  academy  studied  how  youths 
were  handled  in  every  county  in  the  U.S.,  the  District  of  Columbia  and  the  federal 
courts.  In-depth  interviews  were  conducted  in  10  states  with  prosecutors,  judges 
public  defenders,  legislators,  civil  leaders  and  media  personnel. 

The  study  said  the  typical  youth  refer rd  to  adult  court  was  17,  male  and  white. 

The  study  revealed  that  every  jurisdiction  has  at  least  one  legal  mechanism  for 
trying  youths  (under  age  18)  in  criminal  courts. 

There  are  13  states  which  provide  for  concurrent  jurisdiction  between  juvenile 
and  adult  courts  for  persons  under  the  age  of  18.  In  these  states,  forums  for  trial  are 
determined  at  the  prosecutor's  discretion.  In  six  of  these  states,  concurrent  jurisdic- 
tion applies  only  to  traffic  or  other  minor  violations.  In  the  remaining  seven  states 
this  discretion  is  applicable  to  all  offenses  or  to  most  serious  offenses  committed  by 
older  juveniles. 

Thirty-one  states  exclude  certain  crimes  from  juvenile  court  jurisdiction.  In  20  of 
these  31  jurisdictions  the  only  exclusions  are  for  traffic  violations  and  other  minor 
misdemeanors.  The  remaining  11  states  exclude  very  serious  crimes,  usually  murder 
and  other  capital  offenses,  from  juvenile  court  jurisdiction.  Seven  of  these  states 
have  established  minimum  ages  13  to  16,  under  which  such  youths  will  be  referred 
to  juvenile  courts  even  though  they  are  charged  with  those  designated  offenses. 

In  37  states  where  one  is  a  juvenile  until  age  18,  and  in  the  one  state  where  the 
age  is  19,  some  12,300  youths  were  referred  to  adult  courts  during  1978.  In  those  38 
states  over  9,000  juveniles  were  judicially  waived  to  adult  courts,  over  2,000  youths 
were  prosecuted  for  serious  offense  in  adult  courts  due  to  concurrent  jurisdiction 
provisions  and  over  1,300  youths  were  prosecuted  as  adults  because  of  excluded  of- 
fenses provisions.  These  youths  were  either  waived  by  the  juvenile  court  or  the  pros- 
ecutor exercised  authority  to  try  them  in  adult  courts,  or  because  of  the  serious 
nature  of  their  crimes  (such  as  murder,  rape,  or  armed  robbery). 

In  12  states  where  one  is  a  juvenile  until  age  16  or  17  (e.g.,  lower  ages  of  jurisdic- 
tion), some  250,000  youths  were  prosecuted  in  adult  courts  in  1978.  Juveniles  who 
are  16,  17  in  these  states  are  routinely  handled  as  adults  for  any  violation  of  crimi- 
nal law,  no  matter  how  minor.  Only  one  of  these  states  permitted  16  or  17  year  old 
youths  to  be  referred  back  to  the  juvenile  courts.  In  the  other  11  states,  they  are, 
without  exception,  arrested,  detained,  tried,  and  sentenced  as  adult  offenders. 

The  most  common  offenses  for  which  youths  in  these  12  states  were  referred  to 
adult  courts  were  such  "public  order"  offenses  as  liquor  and  drug  violations.  Fur- 
ther, this  pattern  was  found  to  be  generally  consistent  in  most  of  the  states. 

In  addition  to  these  youths,  the  study  also  said  that  as  a  result  of  hundreds  of 
city,  county,  state  and  federal  laws,  in  1978  an  estimated  one  million  more  persons 
under  18  were  tried  in  adult  courts  for  misdemeanor  offenses,  such  as  traffic  viola- 
tions, fish  and  game  offenses  and  water  safety  abuses. 
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The  study  also  examined  adult  court  disposition  of  juvenile  cases.  Among  the 
7,318  youths  judicially  waived  to  adult  courts,  disposition  data  were  available  on 
3,418  of  them.  Ninety  percent  of  these  resulted  in  conviction  or  guilty  pleas.  Just 
over  one-half  of  those  convicted  received  sentences  not  calling  for  incarceration — 
such  as  fines  or  probation.  Less  than  one-half  of  this  convicted  group  received  a  sen- 
tence of  confinement.  Among  those  confined,  27  p)ercent  received  sentences  of  one 
year  or  less,  39  percent  received  sentences  of  one  to  five  years,  16  percent  received 
five  to  ten  years,  14  percent  received  sentences  of  more  than  10  years,  two  percent 
got  intermediate  sentences,  and  two  percent  got  life. 

Eighty  percent  of  the  "known"  concurrent  jurisdiction  (312)  and  lower  age  of  ju- 
risdiction cases  (353)  resulted  in  sentences  of  one  year  or  less. 

Project  Director  Joseph  White  said  that  in  many  cases  the  defendant  served  only 
a  small  portion  of  the  sentence.  He  pointed  out  that  the  average  length  of  confine- 
ment in  juvenile  facilities  is  about  nine  months,  and  that  these  include  a  significant 
proportion  of  non-serious  cases. 

Commenting  on  the  study.  White  said,  "the  apparent  reason  for  transferring  or 
waiving  many  juveniles  to  adult  courts — that  they  will  receive  stiffer  sentences  than 
in  juvenile  courts — does  not  appear  to  be  substantiated  in  this  research. 

"The  key  point  is  that  there  are  only  a  small  number  of  juveniles  who  are  being 
referred  to  adult  courts  that  are  actually  being  confined  for  longer  periods  of  time 
than  could  have  been  accommodated  in  the  juvenile  system." 

White  pointed  out  that  although  many  cases  are  transferred  to  adult  court  be- 
cause of  the  seriousness  of  the  crime,  more  than  half  of  the  juveniles  transferred 
had  not  committed  crimes  against  a  person. 

Based  on  the  examination  of  every  procedure  presently  used  to  transfer  youths  to 
adults  courts,  the  author  recommended  that  the  best  way  for  legislatures  to  con- 
struct appropriate  legal  mechanisms  for  the  referral  of  youths  to  adult  courts  is 
through  judicial  waiver.  Only  this  legal  device,  he  said,  offers  a  method  by  which 
both  prosecutorial  and  judicial  discretion  may  be  exercised  and  controlled;  juveniles 
who  can  be  effectively  handled  by  juvenile  courts  are  spared  needless  contacts  with 
the  criminal  court  system  and  the  unnecessary  duplication  of  defense  costs;  and  the 
judicial  machinery  is  spared  the  strain  of  unnecessary  delays  in  order  to  transfer 
juveniles  to  courts  where  their  cases  will  ultimately  be  tried. 

These  results  are  from  the  first  of  a  three-phase  research  effort.  Phase  two  in- 
volves an  examination  of  court  dispositions  in  selected  jurisdictions  among  three 
groups  of  offenders  charged  with  similar  offenses: 

Juveniles  handled  in  juvenile  courts. 

Juveniles  handled  in  adult  courts. 

Young  adults  (aged  18  to  26)  handled  in  adult  courts. 

In  phase  three  the  sentences  received  by  the  juveniles  will  be  studied.  Results  are 
expected  to  be  available  in  about  15  months. 

Donna  M.  Hamparian  was  the  academy's  principal  investigator  and  researcher  for 
the  study. 

Much  of  the  work  in  the  3,100  counties  was  done  by  volunteers  from  the  League 
of  Women  Voters,  Junior  League,  and  National  Council  of  Jewish  Women,  among 
other  organizations.  The  Academy  for  Contemporary  Problems  paid  an  honoraium 
to  these  organizations  that  came  out  of  the  OJJDP  grant. 

Individual  copies  of  the  study,  "Youth  in  Adult  Courts:  Between  Two  Worlds,"  are 
available  free  of  charge  by  writing  the  National  Criminal  Justice  Reference  Service, 
Box  6000,  Rockville,  Maryland  20850,  telephone:  301/251-5500.  Copies  of  individual 
state  summaries  also  are  available  for  a  small  fee. 


[From  the  New  York  Times  Dec.  6,  1982] 

U.S.  Studies  Trails  of  Juveniles 

Washington,  Dec.  5. — Most  juveniles  tried  in  adult  courts  are  charged  not  with 
acts  of  violence,  but  with  property  crimes  or  minor  offenses  such  as  public  drunken- 
ness, a  new  Federally  financed  study  says. 

The  researchers  also  found  that  the  majority  of  juveniles  tried  in  adult  courts 
were  never  imprisoned. 

Only  32  percent  of  the  young  people  tried  in  adult  courts  were  charged  with  vio- 
lent crimes,  according  to  the  three-year  research  project,  which  examined  juvenile 
trials  in  every  county  of  the  nation  and  the  District  of  Columbia. 

Forty-five  percent  of  the  juvenile  offenders  in  adult  courts  were  charged  with 
property  crimes  and  the  23  percent  remaining  with  public  disorder  and  other  minor 
offenses. 
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The  study,  "Youth  in  Adult  Courts:  Between  Two  Worlds,"  was  conducted  by  the 
Academy  for  Contemporary  Problems  in  Columbus,  Ohio,  under  a  grant  from  the 
Justice  Department's  National  Institute  for  Juvenile  Justice  emd  Delinquency  Pre- 
vention. The  study  was  made  public  today. 

The  project  director,  Joseph  White,  said  that  only  a  small  number  of  juveniles 
convicted  in  adult  courts  were  inprisoned  for  longer  periods  of  time  than  they  could 
have  been  in  the  juvenile  system. 

Sampling  3,418  criminal  cases  where  the  disposition  was  known,  the  researchers 
found  that  90  percent  ended  in  conviction  or  guilty  pleas.  Just  over  a  half  of  those 
convicted  received  fines  or  probation  rather  than  jail  sentences. 

The  researchers  also  found  that  the  typical  youth  referred  to  adult  court  was  17, 
male  and  white. 

Every  jurisdiction  in  the  nation  has  at  least  one  legal  mechanism  for  trial  of  juve- 
niles in  adult  criminal  courts. 

In  38  states  where  a  person  is  a  juvenile  until  age  18,  and  in  the  one  state  where 
the  legal  age  of  adulthood  is  19,  some  12,300  youths  were  referred  to  adult  courts  in 
1978. 

In  the  12  states  where  16  or  17  is  the  legal  age,  250,000  youths  under  18  were 
prosecuted  in  adult  courts  in  1978,  most  commonly  for  liquor  and  drug  violations. 


[From  the  New  York  Times,  Aug.  1,  1982] 

Debating  New  Jersey  Youth  Crime  Law 

(By  Samuel  G.  Freedman) 

A  century  ago,  common  law  still  held  that  children  older  than  seven  were  adults 
when  it  came  to  criminal  intent.  Then  came  the  first  juvenile  court  system,  in  Illi- 
nois in  1899,  and  with  it  the  idea  the  young  offenders  merely  lacked  moral  guid- 
ance, which  the  court  would  provide  if  parents  could  not. 

In  devising  its  new  juvenile  justice  code.  New  Jersey  has  tried  to  embrace  both 
ends  of  the  spectrum:  more  punishment  for  the  worst,  more  help  for  the  not-so-bad. 
The  new  laws,  signed  by  Governor  Kean  on  July  22,  do  not  take  effect  until  Sept.  1, 
1983,  but  last  week  the  bitter  debate  surrounding  them  intensified. 

"We're  tr)dng  to  make  the  system  more  rational  and  more  responsible,"  said  As- 
semblyman Martin  Herman,  a  sponsor  of  the  five-bill  package.  "We  didn't  try  to  sell 
this  as  a  'get-tough'  approach  just  to  get  it  passed." 

Critics  of  the  code  warn  that  New  Jersey  has  neither  the  prison  space  to  house 
the  worst  juvenile  offenders  nor  the  money  for  social  services  promised  the  rest. 
They  see  the  new  code  as  an  attractively  "macho"  measure — like  the  passage  of  a 
death  penalty  law  this  year,  and  a  stricter  adult  penal  code  in  1978 — that  is  not 
justified  by  the  youth  crime  rate.  The  number  of  arrests  of  juveniles  in  New  Jersey 
fell  from  124,138  in  1979  to  an  estimated  116,942  in  1981,  although  arrests  for 
crimes  such  as  murder,  rape  and  robbery  have  risen  from  1,989  in  1979  to  2,595  in 
1981.  "The  legislative  intent  all  along  was  to  have  more  kids  tried  in  adult  courts 
and  locked  up  in  adult  jails,"  said  Joseph  DeJames,  the  director  of  juvenile  deten- 
tion and  monitoring  in  the  state  corrections  department.  "Helping  other  offenders — 
that's  lip  service.  "There's  not  even  an  appropriation  for  it."  (The  only  funding  in  the 
package  is  $2.8  million  annually  to  pay  juvenile  court  judges  from  state,  rather  than 
county,  coffers.) 

Several  provisions  of  the  law  strive  for  severity.  Currently,  anyone  under  18  is 
tried  as  a  juvenile  on  the  catch-all  charge  of  delinquency.  A  prosecutor-can  win  a 
"waiver"  of  the  case  to  Superior  Court  by  proving  the  suspect  has  no  chance  of 
being  rehabilitated  outside  of  prison,  but  that  happens  only  about  80  times  a  year. 
The  new  law  presumes  a  waiver  when  someone  between  14  and  18  is  charged  with 
crimes  such  as  murder,  kidnapping  or  rape;  the  juvenile  must  fight  the  waiver  by 
proving  to  a  judge  he  can  be  rehabilitated. 

Investigation  of  youth  crimes  also  will  be  easier  under  the  new  law.  Currently, 
suspects  under  16  can  be  photographed  only  with  the  consent  of  the  court  or  their 
parents,  and  can  be  fingerprinted  only  on  orders  of  a  judge  or  when  their  prints 
must  be  compared  with  those  found  at  the  scene  of  a  crime.  No  information  about 
any  juvenile  offender  can  be  shared  between  police  departments.  The  new  law  will 
permit  fingerprinting  and  photographs  of  suspects  as  young  as  14.  Further,  the  iden- 
tity and  offenses  of  juveniles  will  be  stored  in  a  central  registry. 

There's  no  question  it  will  make  us  more  efficient,"  said  Police  Chief  James  N. 
Hogan  of  Franklin  Township  in  Gloucester  County. 
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Prosecutors  similarly  welcomed  the  new  standards  on  waivers.  "It's  not  so  much 
we're  in  favor  of  trying  all  these  cases  in  adult  court,"  said  David  Linett,  the  Somer- 
set County  Prosecutor,  "but  some  of  the  serious  ones  are  so  compelling.  We  had  sort 
of  given  up  on  even  trying  to  transfer  them."  Typical  of  prosecutors'  frustration 
with  the  current  code  was  the  case  of  Todd  King,  arrested  in  197H,  when  he  was  17, 
for  raping  a  woman  at  knifepwint  in  a  store.  Middlesex  County  Prosecutor  Richard 
Rebeck  tried,  and  failed,  to  have  the  case  waived  to  Superior  Court.  Eventually,  he 
won  the  waiver  on  appeal — but  not  before  King  had  been  arrested  for  another  rape. 

But  plaudits  for  the  new  provisions  are  far  from  unanimous.  Jeffrey  Fogel,  execu- 
tive director  of  the  New  Jersey  branch  of  the  American  Civil  Liberties  Union,  as- 
sailed the  "inconsistency"  of  maintaining  adult-style  photographs  and  fingerprints 
of  offenders  who  will  be  tried  in  juvenile  courts. 

Both  Mr.  DeJames  and  Paul  DeMuro,  vice  president  of  the  National  Council  on 
Crime  and  Delinquency,  maintain  that  waivers  and  stiffer  sentences  will  worsen 
overcrowding  in  prisons.  Some  150  to  175  juvenile  offenders  already  await  place- 
ment in  state  juvenile  correctional  facilities  that  are  at  their  capacity  of  1,000  in- 
mates, Mr.  DeJames  said.  He  worries  about,  a  repetition  of  the  overcrowding  that 
developed  in  state  prisons  after  New  Jersey  stiffened  the  adult  penal  code  in  1978. 
Nearly  1,000  prisoners  have  had  to  be.  held  in  county  jails,  in  turn  crowding  them; 
there  have  been  riots  in  several.  And  the  juveniles  who  will  be  tried  as  adults  and 
sent  to  those  prisons,  can  expect  "confinement  at  best  and  homosexual  rape  and 
brutality  at  worst,"  Mr.  DeMuro  contends. 

Mr.  Martin  responds  that  the  new  Code  will  prohibit  judges  from  filling  juvenile 
detention  centers  beyond  capacity.  It  will  then  be  the  counties  problem,  he  said,  to 
decide  whether  to  build  more  cells  or  lighten  sentences  to  relieve  any  backlogs. 

The  code's  intent  to  aid  less  serious  offenders  is  almost  uniformly  popular  in  the 
abstract,  although  its  financial  support  is  uncertain.  The  code  will  change  the  juve- 
nile courts  to  family  courts;  thus,  a  parent  or  guardian  must  attend  with  the  child, 
and  the  court  can  order  programs  of  counseling  and  alcohol  or  drug-abuse  therapy 
for  parents  as  well  as  children.  Each  county  also  must  establish  a  "crisis  interven- 
tion call"  of  counselors.  The  units  will  act  as  primary  referral  agencies  for  juveniles 
and  will  be  empowered  to  investigate  family  conditions. 

But  it  will  be  up  to  the  counties  to  design  and  finance  the  units — presumably  Mr. 
Martin  said,  with  money  saved  when  the  state  begins  to  pay  the  juvenile  court 
judges.  Mr.  DeMuro  is  not  so  sure.  "I've  seen  this  legislate-now-pay-later  idea  in  sev- 
eral states,"  he  said,  "and  it  very,  very  seldom  works." 

MINOR  CRIMINALS,  MAJOR  CRIMES 

Persons  under  18  years  old  arrested  lor  serious  offenses  in  New  Jersey 

1971  1981 

Murder 37  59 

Rape 134  264 

Robbery 1,435  2,272 

Aggravated  assault 743  2,240 

Burglaiy 6,984  9,134 

Larceny 12,373  19,257 

Motor  vefiicle  theft 2,331  1,547 

Total 24,037      34,773 

Source:  New  Jersey  State  Police 

Senator  Specter.  I  would  like  to  move  on  now  to  Judge  Tjoflat. 
Welcome,  Your  Honor.  You  have  been  with  us  on  a  number  of  oc- 
casions in  the  past,  and  we  appreciate  your  taking  the  time  to  join 
us  on  these  important  subjects.  We  have  your  statement,  Judge 
Tjoflat,  and  it  will  be  made  a  part  of  the  record,  and  to  the  extent 
that  you  can  summarize  it,  we  will  be  very  grateful. 
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STATEMENT  OF  THE  HONORABLE  GERALD  BARD  TJOFLAT,  U.S. 
CIRCUIT  JUDGE,  IITH  CIRCUIT  COURT  OF  APPEALS,  AND 
CHAIRMAN,  COMMITTEE  ON  THE  ADMINISTRATION  OF  THE 
PROBATION  SYSTEM,  JUDICIAL  CONFERENCE  OF  THE  UNITED 
STATES 

Judge  Tjoflat.  Thank  you  very  much,  Mr.  Chairman. 

On  behalf  of  the  judicial  branch,  I  want  to  thank  you  and  the 
committee  for  having  us  this  morning.  I  would  like  to  separate  my 
remarks  into  three  parts.  First,  I  would  like  to  discuss  briefly  the 
present  sentencing  law,  problems  engendered  by  that  law,  the  solu- 
tion to  those  problems  cast  by  S.  829  and  all  the  other  pending  bills 
on  the  subject,  which  are  fairly  identical  with  the  exception  of  the 
judicial  conference  bill,  the  problems  that  we  see  in  the  proposed 
solution,  and  the  judicial  conference  approach  to  sentencing  and 
why  we  think  that  approach  may  be  an  improvement  over  what 
has  been  considered  by  the  Senate  previously. 

Federal  judges  today  sentence  under  sentencing  statutes  which 
had  their  roots  essentially  in  the  fifties.  These  are  medical  model 
sentencing  statutes.  A  medical  model  sentencing  statute  specifies 
an  indeterminate  sentence,  providing  for  the  incarceration  of  an  in- 
dividual who  then  comes  under  the  jurisdiction  of  a  Parole  Com- 
mission, which  functions  much  like  a  doctor  does  in  an  insane 
asylum  when  somebody  is  committed  as  incompetent.  The  Commis- 
sion determines,  under  the  medical  model,  when  the  individual  is 
ready  for  release  to  society,  rehabilitated,  as  it  were,  and  then 
makes  a  parole  decision. 

We  have  a  variety  of  medical  model  sentencing  statutes,  some  of 
them  providing  for  fully  indeterminate  sentences,  some  partially 
indeterminate  sentences.  Some  of  the  statutes,  like  the  NARA  stat- 
ute, and  the  Youth  Corrections  Act,  are  explicitly  medical  model. 
They  are  rehabilitative  sentencing  statutes. 

Beginning  in  the  1960's,  a  great  deal  of  criticism  arose,  which 
continues  to  this  day,  about  medical  model  sentencing,  the  criti- 
cism generally  being  that  a  Parole  Commission  cannot  determine 
under  any  circumstances  when  an  individual  is  rehabilitated  and 
ready  for  release  to  society.  It  is  not  capable  of  determining  when 
somebody  is  crime  free,  as  it  were.  So  that  in  many  quarters,  the 
argument  arose  that  we  ought  to  have  fixed,  determinate  sentenc- 
ing. 

Another  criticism  of  the  present  law  grew  out  of  the  lack  of  any 
statutory  purposes  of  sentencing — that  is  to  say,  whether  judges 
should  sentence  for  the  purpose  of  punishment,  general  deterrence, 
specific  deterrence,  that  is,  keeping  the  individual  locked  up  so  he 
will  not  commit  further  crimes,  or  rehabilitation.  And  sentences 
have  not  been  subject  to  any  kind  of  judicial  review,  so  there  has 
been  a  great  deal  said  about  disparate  sentencing. 

In  1976,  the  Congress  passed  the  Parole  Commission  and  Reorga- 
nization Act,  which  changed  the  Commission's  role  from  that  of 
being  doctor,  monitoring  the  progress  of  inmates  in  prison,  to  the 
role  of  resentencer.  So  that,  while  judges  today  sentence  under 
medical  model  sentencing  statutes,  the  Parole  Commission,  shortly 
after  an  individual  is  incarcerated,  resentences  the  individual  to  a 
fixed,  determinate  sentence  and  does  not  attempt  to  determine 
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when  the  optimum  point  is  for  the  release  of  the  individual  to  soci- 
ety. 

This  resentencing  role  of  the  Parole  Commission  has  added  to 
the  disparity  in  sentencing  because  judges  still  operating  under 
preexisting  law,  attempt  from  time  to  time,  to  sentence  around  the 
Parole  Commission  guidelines. 

I  would  like  to  say  what  the  judiciary  is  doing  in-house  about 
this  problem.  For  a  long  time,  in  an  effort  to  improve  the  quality  of 
justice  in  the  sentencing  function  and  to  eliminate  disparity,  the  ju- 
dicial branch  has  been  conducting  sentencing  institutes  for  judges 
across  the  country,  usually  in  every  circuit  at  a  prison  site  about 
every  3  years.  These  institutes  last  3  or  4  days  and  are  attended  by 
members  of  the  U.S.  Parole  Commission,  hearing  examiners  of  the 
Commission,  probation  officers,  prison  personnel,  and  the  like. 

Senator  Specter.  What  has  been  the  effect  of  that.  Judge  Tjoflat, 
on  diversity  and  differences  of  sentencing? 

Judge  Tjoflat.  I  think  the  effect  has  improved  the  overall  qual- 
ity of  sentencing.  Whether  it  has  eliminated  disparity  in  sentenc- 
ing is  another  question.  I  doubt  that  that  device  is  capable,  without 
some  legislation,  of  accomplishing  a  substantial  amount  of  reduc- 
tion in  disparity. 

A  second  thing  we  have  done  in  addition  to  sentencing  institutes 
and  workshops  is  to  develop  a  sentencing  information  system,  pres- 
ently called  PIMS,  which  is  in  final  stages  of  development;  it  is  a 
probation  information  management  system.  Its  purpose  is  to  gather 
data  for  judges  for  sentencing  purposes,  they  can  see  what  other 
judges  around  the  country  are  doing  in  similarly  situated  cases. 
The  administrative  office  collects  a  lot  of  sentencing  data. 

Senator  Specter.  Judge  Tjoflat,  what  would  you  like  to  see  the 
Congress  do  on  this  issue? 

Judge  Tjoflat.  What  the  Senate  presently  proposes  is  a  sentenc- 
ing model  which  would  provide  for  determinate  sentencing,  pursu- 
ant to  guidelines  promulgated  by  a  Sentencing  Commission  ap- 
pointed by  the  President.  AH  of  the  bills  now  pending  in  the  Senate 
provide  that  same  model.  Under  that  model,  a  Sentencing  Commis- 
sion would  draw  guidelines  that  judges  would  use  in  sentencing; 
there  would  be  a  right  of  appellate  review  by  both  the  Government 
and  the  defendant,  for  purposes  of  eliminating  disparity,  and  the 
Sentencing  Commission  would  monitor  the  performance  of  the 
judges  in  the  sentencing  function,  train  the  probation  officers,  train 
the  judges,  and  collect  data  on  sentencing.  The  Commission  would 
send  its  sentencing  guidelines, .  prior  to  their  use  by  the  judges,  to 
the  Congress,  in  the  same  way  we  accomplish  rulemaking,  and  the 
Congress  would  have  the  power,  over  a  180-day  period,  to  change 
the  guidelines  by  legislation. 

Senator  Specter.  The  judge,  then,  makes  a  determinate  sentence, 
X  number  of  years,  and  what  happens  then? 

Judge  Tjoflat.  Then  the  individual  is  released. 

Senator  Specter.  After  x  number  of  years. 

Judge  Tjoflat.  After  x  number  of  years. 

Senator  Specter.  Good  time  off? 

Judge  Tjoflat.  Minimal  good  time. 

Senator  Specter.  So  the  judge  makes  the  determination  at  the 
time  of  sentencing. 
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Judge  Tjoflat.  If  he  sentences  somebody  to  5  years,  he  is  going 
to  do  about  5  years. 

Senator  Specter.  All  right,  then,  that  is  that. 

Judge  Tjoflat.  That  is  that.  If  the  sentence  is  above  the  guide- 
lines, the  defendant  would  have  the  right  to  appeal  to  the  court  of 
appeals.  If  the  sentence  is  below  the  guidelines  fashioned  by  the 
Sentencing  Commission,  the  Government  could  appeal. 

Senator  Specter.  But  within  the  guidelines,  no  appeal. 

Judge  Tjoflat.  Within  the  guidelines,  no  appeal,  unless  the  de- 
fendant or  the  Government  argued  that  there  was  a  procedural  ir- 
regularity with  regard  to  the  sentence,  or  that  the  guidelines  were 
invalid,  or  that  the  sentence  was  unconstitutional,  or  in  some  other 
way  illegal.  But  assuming  that  the  guidelines  and  sentence  are  oth- 
erwise valid,  then  there  would  only  be  appeals  of  sentences  outside 
the  guidelines. 

In  that  case,  the  court  of  appeals  would  impose  the  sentence,  or 
order  a  new  sentence,  or  affirm  the  sentence. 

Under  the  Senate  model,  the  sentencing  judge  could  provide  for 
a  period  of  supervised  release.  So  let  us  take  a  drug  case  in  which 
the  defendant  received,  say,  a  4-year  prison  sentence,  and  the  judge 
adds  on  3  years  of  supervised  release,  so  he  serves  the  4  years,  and 
then  he  is  released  for  supervision  under  a  probation  officer  for  3 
years  under  the  same  kinds  of  conditions  that  would  be  imposed  on 
a  probationer. 

Under  the  Senate  models,  there  are  no  sanctions  for  the  violation 
by  the  released  defendant  of  any  of  the  conditions  of  supervision. 
Suppose  a  condition  of  supervision  said  the  defendant  shall  not 
take  drugs 

Senator  Specter.  Yes,  I  understand. 

Judge  Tjoflat.  The  court  could  bring  him  in,  but  would  be  pow- 
erless to  do  anything  with  him  other  than  extend  his  period  of  su- 
pervision. 

Senator  Specter.  What  is  your  opinion?  What  changes  should  be 
made,  if  any,  in  what  is  now  pending  before  the  Senate? 

Judge  Tjoflat.  The  judicial  conference  bill,  which  is  S.  1182, 
would  provide  for  a  guidelines  system  structured  by  a  committee  of 
the  judicial  conference  rather  than  an  independent  commission. 
The  judge  would  impose  a  6-year  sentence  with  a  4-year  parole  re- 
lease date  so  that  the  defendant  would  serve  a  determinate  4-year 
sentence,  but  would  be  on  parole  for  2  years.  He  would  be  released 
on  parole  under  the  same  sort  of  conditions,  that  he  not  use  drugs 
for  example.  If  he  violated  a  condition 

Senator  Specter.  So  you  propose  one  change,  that  there  be  a 
period  of  supervision  which  could  be 

Judge  Tjoflat.  Could  be  sanctioned. 

Senator  Specter.  The  second  change  proposed  is  that  the  judicial 
conference  would  like  to  impose  the  standards  and  run  the  show, 
as  opposed  to  the  Presidential  commission. 

Any  other  change? 

Judge  Tjoflat.  No,  and  let  me  speak  to  the  second  change,  if  I 
could.  While  there  are  some  other  changes  that  I  have  included  in 
my  written  statement,  Mr.  Chairman — and  I  will  not  call  them 
technical,  they  are  of  substance — but  I  think  they  can  be  dealt 
with. 
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Senator  Specter.  So  why  should  the  judges  have  control  over 
this?  Which  judges  under  your  bill  would  make  the  decision? 

Judge  Tjoflat.  Under  our  bill,  the  judicial  conference  would  ap- 
point a  committee  of  seven  persons,  the  same  number  as  an  inde- 
pendent sentencing  commission. 

Senator  Specter.  And  the  conference  is  composed  of 

Judge  Tjoflat.  The  Chief  Justice,  the  chief  judge  of  each  of  the 
courts  of  appeals,  the  chief  judge,  and  a  district  judge  elected  from 
each  of  the  circuits. 

Senator  Specter.  One  district  judge  from  each  circuit? 

Judge  Tjoflat.  One  district  judge. 

Senator  Specter.  And  the  chief  judge  of  each  circuit? 

Judge  Tjoflat.  That  is  right. 

Senator  Specter.  And  the  Chief  Justice  of  the  Supreme  Court. 

Judge  Tjoflat.  Yes. 

Senator  Specter.  You  have  12  and  12  and  what — 25? 

Judge  Tjoflat.  Well,  now,  we  have  the  Federal  circuits 

Senator  Specter.  Eleven  circuits,  the  Federal  circuit,  and  the 
D.C.  circuit. 

Judge  Tjoflat.  And  the  11th  circuit,  so  we  have  26,  27  with  the 
chief. 

The  conference  meets  twice  a  year.  It  operates  through  commit- 
tees. I  chair  one  of  the  committees. 

Senator  Specter.  And  you  would  like  to  have  that  27-member 
body  elect  these  7  people. 

Judge  Tjoflat.  That  is  right. 

Under  the  conference  bill,  four  of  them  would  be  active  judges; 
three  would  never  have  been  judges.  One  must  be  a  nonlawyer. 
They  would  draw  guidelines,  the  same  as  the  Commission. 

Senator  Specter.  And  what  is  the  composition  under  the  other 
bill? 

Judge  Tjoflat.  The  President  appoints  seven,  with  no  determi- 
nation whether  any  of  them  be  a  judge  or  not.  He  just  appoints 
seven,  with  the  advice  and  consent  of  the  Senate. 

Senator  Specter.  How  long  are  their  terms? 

Judge  Tjoflat.  Six-year  terms,  and  they  are  staggered. 

Senator  Specter.  Does  the  Senate  get  to  advise  and  consent  the 
judicial  conference? 

Judge  Tjoflat.  No. 

Senator  Specter.  We  have  had  our  chance. 

Judge  Tjoflat.  You  had  your  chance,  but  you  would  still  be  in 
the  act. 

The  conference  would  send  the  guidelines  to  the  Congress  in  the 
same  way  that  the  Sentencing  Commission  would 

Senator  Specter.  Judge  Tjoflat,  what  is  the  advantage  of  your 
system? 

Judge  Tjoflat.  The  advantage  of  our  system  essentially  is  one  of 
efficiency  and  cost.  Under  the  Senate  model,  this  seven-member 
Commission  is  a  full-time  Commission,  with  a  full-time  staff.  The 
Commissioners  draw  circuit  judge  pay.  We  do  not  think  it  is  a  full- 
time  job.  The  Commission  is  going  to  work  for  only  2  years  full 
time  under  either  model,  drawing  these  guidelines. 

Senator  Specter.  Your  Commission  would  have  four  judges? 
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Judge  Tjoflat.  Four  judges  and  three  nonjudges,  and  one 
nonlawyer.  The  three  nonjudges  means  never  having  been  a  judge 
of  any  kind. 

Senator  Specter.  And  you  think  the  four  judges  probably  know 
more  about  this  subject  than  people  the  President  will  appoint? 

Judge  Tjoflat.  Yes;  we  think  that  we  have  to  implement  what- 
ever guideline  system  is  drawn,  whether  it  is  drawn  by  an  inde- 
pendent commission,  or  whether  by  a  committee  of  the  conference. 

Senator  Specter.  And  the  question  is  whether  the  Congress  will 
prefer  to  deal  with  the  judicial  conference  on  the  ground  of  tough- 
ness, or  whatever,  as  opposed  to  the  President. 

Judge  Tjoflat.  We  think  with  the  built-in  right  of  the  Govern- 
ment to  appeal,  as  well  as  the  defendant,  any  sentence  under  the 
guidelines,  together  with  the  Congress  involvement  in  the  drawing 
of  the  guidelines,  that  whatever  concern  there  might  be  about  what 
a  judicial  conference  committee  might  do  would  be  somewhat  dissi- 
pated. But  there  are  other  problems.  Under  the  Senate's  proposal, 
the  Sentencing  Commission  would  in  effect  enter  the  judges'  cham- 
bers and  train  the  probation  officers,  train  the  judges,  and  do  much 
of  what  is  already  being  done  in  the  judicial  branch.  The  Federal 
Judicial  Center  and  the  administrative  office  have  in-depth  train- 
ing programs  for  probation  officers. 

Senator  Specter.  You  guys  are  already  in  the  field. 

Judge  Tjoflat.  We  are  already  in  the  business.  We  are  in  the 
business  of  collecting  data.  We  are  in  the  business  of  training 
judges. 

Senator  Specter.  How  good  a  job  are  you  doing? 

Judge  Tjoflat.  We  think  we  do  a  good  job. 

Senator  Specter.  A  good  job  on  sentencing? 

Judge  Tjoflat.  No;  but  I  think  that  the  reason  we  do  not  do  a 
good  job  on  sentencing,  Mr.  Chairman,  is  not  because  of  the  inabil- 
ity to  train  or  the  inability  to  do  the  in-house  things  I  have  been 
talking  about,  but  because  there  is  no  legislation  that  tells  judges 
what  purposes  they  should  look  to  in  imposing  sentences.  As  I  de- 
scribed the  present  sentencing  model,  under  which  the  Parole  Com- 
mission, in  effect,  resentences,  without  any  appellate  review  of  sen- 
tencing, there  is  not  a  whole  lot  we  can  do  about  disparity.  The 
system  is  calculated  presently  to  create  disparity. 

Senator  Specter.  Well,  that  is  very  interesting.  Judge  Tjoflat.  I 
think  that  your  proposals  are  good  ones,  and  I  think  there  is,  in 
general,  great  confidence  in  the  Federal  Judiciary.  It  is  a  very, 
very  important  aspect  of  our  national  life. 

I  had  occasion  to  be  in  El  Salvador  last  weekend,  and  after  you 
have  been  in  El  Salvador,  you  really  appreciate  a  lot  of  things 
about  the  United  States,  especially  the  judicial  system.  In  fact,  you 
can  even  appreciate  the  Pennsylvania  State  court  judicial  system 
after  being  in  El  Salvador,  and  that  is  something. 

Well,  thank  you  very  much.  Judge  Tjoflat.  Do  you  have  anything 
special  to  add?  I  think  it  is  a  very  interesting  system.  I  had  not  un- 
derstood the  ramifications  of  it  until  listening  to  you,  and  I  will 
share  it  with  my  colleagues  on  the  subcommittee  the  full  commit- 
tee, and  beyond. 

Judge  Tjoflat.  If  there  is  anything  further  that  we  can  do,  we 
would  be  happy  to  do  it. 
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Senator  Specter.  Judge  Tjoflat,  we  will  be  calling  on  you,  and  it 
is  very  nice  to  have  you  here  again  today.  It  has  been  very  helpful 
testimony.  Thank  you. 

Judge  Tjoflat.  Thank  you  very  much. 

[The  prepared  statement  and  additional  material  submitted  by 
Judge  Tjoflat  follow:] 
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Prepared  Statement  of  Hon.  Gerald  B,  Tjoflat 

Mr.  Chairman,  I  am  Gerald  Bard  Tjoflat.   I  am  a  judge  of  the 
United  States  Court  of  Appeals  for  the  Eleventh  Circuit.   I  am 
also  Chairman  of  the  Committee  on  the  Administration  of  the 
Probation  System  of  the  Judicial  Conference  of  the  United  States, 
and  I  appear  before  you  in  that  capacity.   I  am  grateful  for  the 
opportunity  to  present  the  views  of  the  Judicial  Conference  on 
the  sentencing  provisions  of  S.  829  and  the  related  provisions  of 
S.  1182,  a  bill  that  was  prepared  by  the  Probation  Committee,  has 
the  approval  of  the  Judicial  Conference,  and  was  introduced  by 
Senator  Dole  at  our  behest.   I  will  not  address  provisions  of  S. 
829  that  do  not  affect  either  sentencing  or  the  administration  of 
the  probation  system.   They  will  be  addressed  in  comments 
submitted  by  the  Administrative  Office. 

I  would  like  to  say  preliminarily,  Mr.  Chairman,  that  the 
Judicial  Conference  has  long  been  concerned  v;ith  the  absence  of 
sentencing  standards  to  guide  district  judges.   Most  judges,  I 
think,  have  considerable  uneasiness  about  the  prospect  of 
sentencing  guidelines.   Most  of  us  would  have  preferred  legisla- 
tion providing  for  appellate  review  of  sentences,  leaving  it  to 
the  courts  of  appeals  to  evolve  through  the  appellate  process  the 
standards  by  which  sentencing  judges  should  be  guided.   Indeed, 
in  1977  the  Judicial  Conference  transmitted  to  the  Congress  a 
bill  that  would  have  established  appellate  review. 

In  recent  years  it  has  become  apparent  that  there  is  a  broad 
consensus  in  the  Congress  in  favor  of  a  guideline  system. 
Recognizing  the  existence  of  such  a  consensus,  my  committee 
prepared,  and  the  Judicial  Conference  endorsed,  a  sentencing- 
guideline  bill.   The  bill  draws  substantially  on  legislation  that 
has  been  considered  in  both  the  Senate  and  the  House  of 
Representatives  in  previous  Congresses.   We  believe  that  it 
combines  the  best  features  of  these  earlier  bills,  as  well  as 
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including  some  desirable  features  that  we  have  originated.  I 
want  to  assure  you,  Mr.  Chairman,  that  this  bill  represents  a 
good-faith  effort  to  implement  the  guideline  concept  in  a  way 
that  is  both  efficient  and  effective. 

I  would  now  like  to  review  briefly  the  important  provisions 
of  the  two  bills,  and  comment  on  the  differences  between  them. 
There  c.re,  of  course,  myriad  dif  f  erences--varying  in  impor- 
tance--between  our  bill  and  the  sentencing  provisions  of  S.  829. 
We  had  the  advantage,  when  we  were  finishing  our  drafting,  of 
having  last  year's  Senate-passed  bill  before  us.   I  can  only 
touch  on  the  most  important  differences  this  morning.   But  I 
sincerely  believe  that  we  have  made  improvements  at  a  number  of 
points,  many  of  them  noncontrover sial ,  and  I  hope  that  the 
subcommittee  and  its  staff  will  give  them  thoughtful  considera- 
tion . 

I  note  at  the  outset  that  S.  1182  does  not  contain  a  good 
deal  o'f  material  that  is  included  in  S.  829  that  essentially 
rewrites  existing  statutory  authority.   For  example,  much  of  the 
material  at  pages  41-48  and  62-67  in  S.  829  consists  of  a 
rewriting  of  the  probation  statutes.   Ke  have  no  strong  objection 
if  Congress  considers  it  important  to  revise  and  reenact  such 
authorities,  but  the  revisions  appear  to  be  largely  for  reasons 
of  style  and  we  have  no  sense  that  there  is  an  important  need  for 
them.   We  do  note  that  the  language  about  restitution  in  S.  82S 
was  drafted  before  enactment  of  the  Victim  and  v;itness  Protectiori 
Act  of  1982,  and  should  probably  be  reexamined  in  the  light  cf 
that  statute. 

Determinacy  of  sentences 

S.  829  provides  for  the  eventual  abolition  of  the  United 
States  Parole  Commission.   it  provides  that  an  offender  sentenced 
to  imprisonment  will  serve  the  sentence  that  is  imposed  oy  the 
judge,  subject  to  a  limited  discount  for  "good  time."   It  also 
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provides  (pp.  57-60,  proposed  18  U.S.C.  §  3583)  for  a  term  of 
supervision  after  release  from  imprisonment.   It  contemplates 
that  the  sentencing  judge  will  be  guided,  in  establishing  both 
the  prison  term  and  the  term  of  supervision,  by  the  guidelines 
and  policy  statements  issued  by  the  Sentencing  Commission. 
Unlike  the  present  parole  statute,  S.  829  does  not  include  a 
sanction  for  violation  of  the  conditions  of  supervision  after 
release  from  incarceration;  in  particular,  it  does  not  provide 
that  the  offender  may  be  returned  to  prison  if  he  violates  the 
conditions . 

-■    S.  1162  also  provides  for  determinate  sentences,  but  retains 
some  Parole  Commission  functions.   Acting  pursuant  to  guidelines, 
the  sentencing  judge  is  to  impose  a  term  of  imprisonment  and  also 
to  determine  the  date  on  which  the  offender  will  be  released  on 
parole  in  the  event  that  his  behavior  in  prison  is  satisfactory. 
The  Parole  Commission  would  make  the  judgment  whether  the 
requirement  of  satisfactory  behavior  had  been  met,  and,  if  not, 
the  amount  of  additional  time  to  be  served.   The  Parole 
Commission  would  also  have  responsibility  for  post-release 
supervison  and  for  making  revocation  decisions. 

In  essence,  under  both  bills,  the  judge  determines  the 
length  of  incarceration  for  a  defendant  who  behaves  while 
incarcerated,  and  also  determines  the  length  of  post-release 
supervision.   However,  I  believe  that  it  is  an  important  flaw  in 
S.  829  that  there  is  no  provision  for  revoking  supervision  and 
returning  the  supervised  person  to  prison.   Consider,  for 
example,  a  supervised  offender  who  is  found  through  urine 
surveillance  to  be  a  regular  user  of  heroin.   Under  S.  829,  the 
judge  can  do  nothing  except  extend  the  term  of  supervison--a 
probably  useless  action  that  would  allow  the  offender  to  violate 
the  court-ordered  conditions  of  supervision  with  impunity.   In 
the  legislative  history  of  a  prior  version  of  this  bill,  it  is 
suggested  that  such  an  offender  might  be  prosecuted  for  criminal 
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contempt.   S.  Rep.  97-307,  p.  1046.   There  is  no  tradition  of 
enforcing  probation  or  parole  conditions  or  punishing  violations 
of  them  through  either  the  civil  or  criminal  contempt  power;  if 
Congress  contemplates  that  innovation,  I  believe  it  should  be 
made  explicit  in  the  statute.   But  it  seems  to  us  that  the 
traditional  revocation  proceeding  is  the  superior  procedure. 
Criminal  contempt  requires  the  involvement  of  the  prosecutor's 
office  and  would  in  some  cases  require  a  jury  trial.   The 
structure  of  S.  1182  preserves  the  threat  of  reimpr isonment 
through  revocation  of  supervision,  and  we  believe  it  is 
preferable . 

I  note  also  that  both  bills  would  repeal  the  Narcotic  Addict 
Rehabilitation  Act  and  both  would  eliminate  the  indeterminate 
sentence  under  the  Youth  Corrections  Act.   S.  829  eliminates  the 
Youth  Corrections  Act  entirely.   S.  1182,  on  the  other  hand, 
preserves  the  expungement  provision  and  also  the  requirement  that 
Youth  Corrections  Act  offenders  be  housed  in  separate  institu- 
tions.  It  requires  that  the  guidelines  indicate  when  Youth 
Corrections  Act  sentences  are  to  be  used. 

Sentencing  pursuant  to  guidelines 

Both  S.  829  (p.  34,  proposed  18  U.S.C.  §  3553(b))  and 
S.  1182  (pp.  1-2,  proposed  18  U.S.C.  §  3581(a))  would  require  the 
district  judge  to  impose  a  sentence  within  the  guidelines  in  the 
absence  of  special  justification.   While  the  language  of  the  two 
bills  is  different,  the  intent  is  quite  similar.   Moreover,  as 
will  be  seen,  both  bills  provide  for  appellate  review  of 
outside-guideline  decisions. 

S.  1182  also  includes  a  provision  (p.  2,  proposed  18  U.S.C. 
S  3581(b))  that  deals  with  the  case  in  which  there  is  no 
applicable  guideline.   It  instructs  the  court  to  impose  an 
appropriate  sentence,  having  due  regard  for  its  relationship  to 
sentences  prescribed  by  guidelines  applicable  to  similar  offenses 
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and  offenders  and  to  the  purposes  of  sentencing  set  forth  in  the 
bill.  We  believe  that  this  provision  fills  an  important  need. 
Congress  may  enact  new  criminal  laws  in  the  future  that  become 
effective  before  applicable  guidelines  can  be  prescribed.  And 
there  is  a  possibility  that  some  guidelines  will  be  found  to  have 
been  issued  illegally,  in  which  case  there  will  be  gaps  in  the 
guideline  system.  In  either  case,  it  is  important  that  judges 
continue  to  have  authority  to  sentence  convicted  offenders. 

S.  1182  also  has  a  provision  (p.  12,  proposed  18  U.S.C. 
§  3802(d))  permitting  guidelines  for  some  offenses  to  state  only 
that  imprisonment  is  not  an  appropriate  sentence,  without 
providing  further  guidance  about  the  sanction  to  be  imposed.   As 
you  know.  United  States  judges,  and  especially  magistrates, 
handle  a  great  variety  of  very  minor  matters,  such  as  parking 
tickets,  speeding  violations,  and  the  like.   On  the  assumption 
that  imprisonment  is  not  the  appropriate  sanction  in  most  of 
these  cases,  we  think  the  level  of  minor  sanction  should  be  left 
to  local  discretion.   It  doesn't  make  much  sense  for  a  national 
commission  or  committee  to  be  concerned  with  how  much  the  fine 
should  be  for  parking  illegally  in  Yellowstone  National  Park  or 
the  Cape  Cod  National  Seashore,  and  the  appropriate  level  of  fine 
may  well  vary  depending  upon  local  circumstances.   We  think  such 

a  provision  will  save  the  guideline-producing  body  a  lot  of 
trivial  work  that  they  wouldn't  do  very  well  anyway. 

I  note  that  both  bills  require  the  court  to  state  the 
reasons  for  imposing  the  particular  sentence.   S.  1182,  in 
addition,  specifically  requires  the  court  to  hold  a  sentencing 
hearing  and  to  make  such  findings  and  conclusions  as  are 
necessary  to  determine  the  applicable  sentencing  guideline  and 
any  other  material  fact. 
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Appellate  review  of  sentences 

The  two  bills  have  quite  similar  provisions  with  regard  to 
appellate  review  of  sentences,  but  there  is  one  major  difference. 
The  bills  both  permit  either  party  to  seek  appellate  review  of  a 
sentence  imposed  in  violation  of  the  law  or  as  a  result  of 
incorrect  application  of  the  guidelines.   They  permit  the 
defendant  to  appeal  an  above-guideline  sentence,  and  they  permit 
the  government  to  appeal  a  below-guidel ine  sentence.   Appeals  by 
the  government  may  be  taken  only  with  the  personal  approval  of 
the  attorney  general  or  the  solicitor  general. 

In  the  case  of  appeals  based  on  the  ground  that  the  sentence 
was  above  guidelines  or  below,  S.  829  restricts  appeals  to  those 
involving  felonies  or  Class  A  misdemeanors  as  defined  in  the 
bill.   S.  1182  does  not  have  a  similar  restriction.   We  believe 
that  such  a  restriction — based  on  the  classification  of  the 
offensc--is  not  desirable.   If  someone  is  imprisoned  for  a  minor 
offense,  and  the  sentence  is  an  above-guideline  sentence,  we 
think  he  should  have  the  same  right  of  appeal  as  anybody  else  who 
receives  a  prison  term  longer  than  the  guidelines  mandate.   For 
such  an  offender,  it  would  be  scant  comfort  to  be  told  that  he 
has  no  appellate  rights  because  the  offense  for  which  he  has  been 
imprisoned  is  a  relatively  trivial  one. 

S.  1182  also  permits  an  appeal  from  a  sentence  in  a  case  in 
which  there  is  no  applicable  guideline.   That  is  related  to  the 
problerr,  I  mentioned  earlier,  about  the  lack  in  S.  829  of  any 
instructions  about  how  a  court  should  sentence  in  such  cases. 

Even  though  S.  829  and  S.  1182  are  in  agreement  about  a 
government  right  to  appeal,  I  would  like  to  say  a  few  words  about 
that  because,  as  we  all  know,  it  is  a  matter  of  some  controversy. 
As  I  see  it,  the  basic  role  of  appellate  review  in  a  guideline 
system  is  to  protect  the  binding  nature  of  the  guidelines, 
permitting  departures  from  them  only  for  legally  acceptable 
reasons.   Prohibiting  appeals  by  the  government  would  undermine 
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the  binding  nature  of  the  guidelines  and — to  that  extent — permit 
disparity  to  persist.   It  would  deny  the  courts  of  appeals  not 
only  the  ability  to  correct  unduly  lenient  sentences,  but  also 
the  opportunity  to  enunciate  law  about  the  appropriate  justifi- 
cation for  below-guideline  sentences.   We  see  no  sound  reason  for 
giving  a  convicted  offender  an  entitlement  to  the  benefit  of  a 
sentence  imposed  in  violation  of  standards  developed  by  the 
Congress  and  the  sentencing  guidelines  body.   The  goal  of 
subject;ing  discretion  to  enforceable  standards  would  be  ill- 
served  by  such  a  rule.   The  requirement  that  government  appeals 
be  personally  approved  by  the  attorney  general  or  the  solictor 
general  should  provide  ample  protection  against  abuse. 

S.  1182  contains  a  provision  that  we  think  makes  a  substan- 
tial contribution  to  the  scheme  of  appellate  review.   Both  bills 
repeal  the  existing  authority  in  the  trial  court  to  reduce 
sentence  within  120  days  and  to  correct  an  illegal  sentence  at 
any  time.   In  section  10  of  S.  1182  (pp.  24-25),  we  have  provided 
instead  a  10-day  period  after  the  announcement  of  the  sentence  ir. 
which  a  motion  for  reconsideration  can  be  filed.   In  the. proposed 
18  U.S.C.  §  3743(b)  (p.  6),  we  have  provided  that  a  party  may  not 
seek  review  of  a  sentence  in  the  court  of  appeals  on  any  ground 
that  was  not  specifically  raised  in  such  a  motion  for 
reconsideration.   These  provisions  will  ensure  that  the  trial 
judge  has  an  opportunity  to  consider  any  alleged  deficiencies  in 
the  sentence  before  an  appeal  is  taken.   VJe  think  it  is  important 
to  provide  some  mechanism  that  permits  a  district  judge  to 
correct  his  or  her  own  mistakes. 

Before  leaving  the  subject  of  appellate  review,  I  should 
note  that,  in  appeals  from  above-  or  below-guideline  sentences, 
S.  829  states  that  the  sentence  shall  be  overturned  "if 
unreasonable,"  while  S.  1182  states  that  it  shall  be  overturned 
"if  it  is  plainly  inappropriate."   The  difference  is  not  great, 
but  our  bill  would  require  the  courts  of  appeals  to  give  somewhat 
more  deference  to  the  district  judge  in  such  cases. 
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Bail  pending  appeal  of  sentence 

I  am  not  here  to  discuss  the  bail  provisions  of  S.  829.   But 
we  do  have  one  bail  provision  in  S.  1182  that  is  occasioned  by 
the  introduction  of  appeals  from  sentences.   The  creation  of 
appeals  from  sentences  will  create  a  class  of  appeals  in  which 
the  defendant's  guilt  is  not  in  question  and  in  which  service  of 
some  prison  term  is  virtually  certain.   Suppose,  for  example, 
that  a  defendant  who  has  pleaded  guilty  appeals  a  four-year 
sentence  on  the  ground  that  the  wrong  guideline  was  applied  and 
the  sentence  should  have  been  three  years.   Or  suppose  a  case  in 
which  the  government  takes  an  appeal  to  urge  that  the  wrong 
guideline  was  applied  and  that  the  term  of  incarceration  should 
be  even  longer.   In  cases  such  as  these,  there  is  no  sound  reason 
to  delay  commencement  of  the  sentence.   Under  existing  law,  if 
the  appeal  is  not  frivolous,  the  judge  is  required  to  consider 
likelihood  of  flight  or  whether  the  offender  will  pose  a  danger 
to  others  in  deciding  whether  to  grant  bail  in  such  a  case. 
S.  829  would  change  these  provisions  in  some  respects  but  would 
again  make  flight  and  danger  to  others  important  considerations. 
We  see  no  reason,  in  cases  where  the  only  question  on  appeal  is 
the  duration  of  incarceration,  why  the  offender  should  not  be 
required  to  commence  service  of  his  sentence  while  the  appeal  is 
being  pursued.   Section  9  of  S.  1182  contains  a  provision 
designed  to  accomplish  that,  and  I  commend  it  to  you  for  your 
consideration . 


Independent  commission  or  Judicial  Conference  committee? 

S.  829  would  create  a  new  independent  agency  to  develop 
sentencing  guidelines,  train  personnel  in  their  use,  and  monitor 
compliance  with  the  guideline  system.   S.  1182  would  establish  a 
Sentencing  Guidelines  Committee  within  the  Judicial  Conference  of 
the  United  States,  which  would  utilize  existing  agencies  to  staff 
the  development  effort,  provide  training,  and  monitor  compliance. 
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We  believe  that  the  structure  we  propose  would  be  substantially 
less  expensive  and  would  avoid  wasteful — indeed,  harmful-- 
duplication  of  effort.   I  would  like  first  to  discuss  the 
composition  of  the  policy-making  body,  and  I  will  then  turn  to 
the  administrative  support  structure. 

a .  Composition  of  the  guideline-producing  body 

S.  829  would  establish,  in  the  judicial  branch,  an  indepen- 
dent commission  of  seven  voting  members  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate,  with  the 
attorney  general  or  his  designee  serving  ex  officio  as  a 
nonvoting  member.   The  bill  contemplates  a  full-time  commission, 
with  members  paid  at  the  salary  rate  for  judges  of  the  courts  of 
appeals.   The  bill  contains  a  requirement  that  not  more  than  four 
members  of  the  commission  be  members  of  the  same  political  party, 
but  has  no  other  qualifications  for  the  office.   The  commission 
is  to  propose  sentencing  guidelines  to  the  Congress,  and  the 
guidelines  are  to  take  effect  if  not  disapproved  by  legislation. 

_  S.  1182,  by  contrast,  provides  that  the  Judicial  Conference 
of  the  United  States  is  to. submit  the  guidelines  to  the  Congress, 
acting  upon  the  advice  of  a  Committee  on  Sentencing  Guidelines. 
The  committee  is  again  a  seven-member  body,  but  part-time  service 
is  contemplated.   The  bill  provides  that  the  members  are  to  be 
appointed  by  the  Judicial  Conference  of  the  United  States.   Four 
members  shall  be  judges  of  the  United  States  in  regular  active 
service,  and  three  members  shall  be  persons  who  are  neither 
judges  nor  former  judges,  at  least  one  of  whom  shall  be  a  non- 
lawyer  . 

Let  me  begin  with  the  question  of  full-time  service.   What 
are  seven  commissioners  possibly  going  to  do  full-time?   They 
can't  spend  it  all  in  commission  meetings,  even  during  the 
eighteen  month  period  they  are  working  on  the  initial  guidelines. 
After  the  initial  guidelines  have  been  promulgated,  the  bill 
provides  for  a  nine-month  delay  before  they  become  effective. 
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What  will  seven  full-time  conn iss loners  do  then?   And  thereafter? 
I  sutHTiit,  Mr.  Chairman,  that  this  body  should  set  up  as  a 
collegial,  policy-mailing  body,  which  should  use  staff  to  collect 
data,  offer  alternative  policies,  and  draft  guidelines  for  policy 
consideration.   They  should  meet  for  as  long  as  it  takes  to  get 
the  job  done,  but  I  can't  imagine  that  it  is  a  full-time  job.   Of 
course,  full-time  commissioners  will  want  secretaries  and  perhaps 
professional  assistants.   The  care  and  feeding  of  these 
commissioners  would  surely  cost  more  than  a  million  dollars  a 
year.   Mr.  Chairman,  we  shouldn't  want  people  on  the  guideline- 
producing  body  who  are  looking  for  a  sinecure,  and  we  shouldn't 
restrict  our  selection  to  people  who  are  willing  to  becoxe 
full-timers.   I  cannot  urge  too  strongly  that  you  make  this  body 
a  part-time  body,  one  on  which  service  will  be  appealing  to 
eminent  citizens. 

That  leads  ne  to  the  question  of  judicial  involvement. 
Earlier  bills  in  the  Senate  provided  that  four  of  the  comr-ission 
mercers  would  be  ir.eirbers  of  the  judiciary — as  is  required  in 
S.  1162.   S.  829  does  not  require  that  any  of  the  members  of  the 
commission  be  judges.   Moreover,  although  the  bill  provides  that 
a  federal  ^udge  may  serve  as  a  member  of  the  commission  without 
resigning  his  judicial  appointment,  it  has  no  provision  for 
handling  such  a  member's  judicial  duties.   If  the  body  is  to  be 
full-time,  federal  judges  m  active  service  will  effectively  be 
barred  fro-  rembership  because,  by  serving  on  the  commission, 
they  would  leave  their  courts  short-handed.   If  you  should  accept 
a  bill  providing  for  a  full-time  body,  therefore,  I  urge  that  you 
include  provision  for  ter.porary  judgeships  to  handle  the  duties 
of  any  commission  members  who  may  be  federal  judges  in  active 
service. 

Tne  importance  of  requiring  some  judicial  members  on  the 
guideline-formulating  body  seems  obvious  to  me.   Not  every  member 
of  the  body  needs  to  have  had  actual  sentencing  experience,  but 
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surely  some  members  should  be  people  who  have  gone  through  the 
process  of  imposing  sentences.   Judges  have  a  personal  sense  of 
the  variety  of  offense  and  offender  characteristics  that  are 
presented  at  sentencing.   Their  experience  also  makes  them 
particularly  able  to  anticipate  problems  that  may  arise  in  the 
implementation  of  sentencing  guidelines  and  polices.   So  I  urge, 
too,  that  this  committee  report  a  bill  that  requires  judicial 
membership  on  the  body  that  formulates  the  guidelines. 

On  all  of  these  points,  we  believe  S.  1182  provides  a  more 
sensible  approach  than  S.  829. 
b.  Administrative  structure 

Another  major  difference  between  S.  829  and  S.  1182  is  in 
the  staff  and  administrative  structure  for  the  formulation  and 
implementation  of  guidelines.   S.  1182  is  drafted  on  the 
assumption  that  the  existing  staff  arms  of  the  judicial  branch-- 
the  Administrative  Office  and  the  Federal  Judicial  Center--will 
provide  the  necessary  support  to  the  Committee  on  Sentencing 
Guidelines.   We  do  not  assume,  of  course,  that  they  will  do  it 
without  hiring  additional  staff.   V'Je  do  assume  that  much  of  what 
is  needed  can  be  integrated  into  existing  operations.   The 
Administrative  Office  of  the  United  States  Courts  already 
maintains  a  statistical  system  that  collects  data  on  sentences, 
is  currently  expanding  the  number  of  data  elements  related  to 
offense  and  offender  characteristics,  and--with  the  Federal 
Judicial  Center — is  developing  a  Probation  Information  Management 
System  (PIMS)  that  would  provide  the  Committee  on  Sentencing 
Guidelines  information  concerning  those  characteristics  and  the 
effectiveness  of  sentencing  and  supervision  practices.   The 
Federal  Judicial  Center  already  has  a  research  staff  that  knows 
its  way  around  the  courts,  and  it  has  a  substantial  prograrr  in 
place  for  the  education  and  training  of  judicial  branch 
personnel.   Staff  of  these  two  agencies  also  assist  my  comrrittee 
in  the  development  and  conduct  of  sentencing  institutes  (under  2 1, 
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U.S.C.  §  334)  and  workshops  in  each  judicial  circuit.   In  the 
development  and  implementation  of  a  guideline  scheme,  the 
experience  and  resources  that  the  two  agencies  can  provide  are 
invaluable . 

S.  829,  however,  creates  a  separate  administrative  structure 
within  the  sentencing  commission.   It  contemplates  that  the 
commission  will  establish  its  ov;n  research  and  development 
operation,  that  it  will  collect  data  concerning  sentences 
actually  imposed,  that  it  will  conduct  training  programs  in 
sentencing  techniques  for  judicial  branch  personnel,  and,  indeed, 
that  it  will  "monitor  the  performance  of  probation  officers  with 
regard  to  sentencing  recommendations."   These  are  essentially 
duplicative  functions,  and  this  is  a  case  in  which  duplication 
would  threaten  to  wreak  havoc.   Let  me  take  just  two  examples. 
If  the  sentencing  commission  is  collecting  data  about  the 
sentencing  decisions  in  individual  cases  while  the  Administrative 
Office  is  collecting  data  about  other  characteristics  of  those 
cases  (such  as  Speedy  Trial  information),  there  will  be  two 
reports  to  be  completed  at  the  termination  of  each  criminal  case 
where  now  there  is  one,  and  tliore  will  be  two  agencies  to  which 
court  personnel  are  responsible  for  reporting.   That  will  not 
help  our  efforts  to  improve  the  quality  of  reporting  from  the 
field.   By  the  same  token,  if  two  agencies  are  running  training 
programs  for  judges  and  court  staff,  they  are  bound  to  be  in 
competition  with  one  another  for  attention.   The  Judicial  Center 
already  has  a  structure  for  judge  training  in  place;  it  has 
credibility  with  the  judges;  it  is  in  a  position  not  only  to 
conduct  separate  sentencing  seminars  but  also  to  incorporate 
sentencing  components  in  the  agendas  of  other  seminars.   It  makes 
no  sense  to  assign  the  sentencing  training  responsibilities  to 
another  agency. 
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Cominents  on  other  provisions  of  S.  829 

I  would  like  to  make  two  comments  with  regard  to  provisions 
of  S.  829  that  are  outside  the  sentencing  reform  title.   The 
first  comment  involves  sections  1405  and  1406  of  the  bill, 
beginning  on  page  336.   Section  1405  would  increase  the  mandatory 
minimum  penalties  for  the  commission  of  an  offense  with  a  firearm 
under  18  U.S.C.  §  924(c).   Section  1406  would  add  new  mandatory 
minimum  penalties  for  the  commission  of  crimes  of  violence  with  a 
handgun  loaded  with  armor-piercing  ammunition. 

The  Judicial  Conference  has  long  been  opposed  to  mandatory 
minimum  sentences  because  of  the  degree  of  inflexibility 
involved.   I  understand,  of  course,  that  the  public  is 
occasionally  offended  by  a  sentence  that  they  regard  as  too 
lenient--as  indeed  I  am.   But,  if  we  are  going  to  have  sentencing 
guidelines,  and  we  are  going  to  have  appellate  review  of  below- 
guideline  sentences,  it  seems  to  me  that  the  concerns  about 
unduly  lenient  sentences  will  be  adequately  taken  care  of.   We  do 
not  need  the  rigidity  of  mandatory  minimums,  and  I  urge  you  to 
reject  them. 

The  other  comment  is  about  section  1412  of  the  bill,  which 
amends  18  U.S.C.  §  1114,  dealing  with  the  killing  of  federal 
officials.   I  would  urge  that  the  protection  of  this  section  be 
extended  to  include  United  States  Magistrates,  federal  probation 
officers,  and  federal  pretrial  services  officers.   In  the  last 
decade,  three  probation  officers  have  been  the  victims  of 
shootings,  one  of  a  fatal  shooting.   We  believe  that  it  is 
important  to  establish  federal  jurisdiction  over  such  offenses  so 
that  federal  investigative  agencies  will  have  the  authority  to 
investigate  them. 

I  note  that  section  1408  of  the  bill  would  enact  a  new 
criminal  provision  protecting  the  families  of  designated 
officials.   The  new  section  incorporates  the  families  of 
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magistrates,  probation  officers,  and  pretrial  services  officers, 
creating  the  anomaloas  situation  that  assaulting  or  killing  the 
spouse  or  child  of  such  an  official  is  a  crime  while  an  attack 
directly  on  the  officer  is  not. 

Conclusion 

In  conclusion,  Hr .  Chairman,  I  thank  the  Committee  for  this 
opportunity  to  appear.   I  urge  the  Committee  to  give  serious 
consideration  to  the  sentencing  provisions  of    S.  1182  as  an 
alternative  to  those  of  S.  829.   The  two  bills  are  quite  similar 
in  most  respects,  and  by  focusing  on  the  differences  this  morning 
I  hope  1  have  not  failed  to  emphasize  that  similarity.   We  do 
believe  that  we  have  offered  some  constructive  suggestions  in  S. 
1182,  and  that  most  of  the  differences  do  not  have  a  potential 
for  controversy  but  simply  represent  refinements  of  the 
provisions  found  in  prior  Senate  bills  that  are  repeated  in  S. 
829. 

On  the  issues  of  the  composition  of  the  guideline  body  and 
the  administrative  support  structure  for  it,  however,  the 
Judicial  Conference  is  vigorously  opposed  to  the  provisions  of 
S.  829  for  the  reasons  I  have  just  articulated.   It  is  entirely 
clear  that  the  committee  structure  we  propose  will  be  markedly 
less  expensive  than  the  independent  full-time  commission 
conteiT.plated  in  S.  829.   We  also  believe  that  the  structure  we 
propose,  which  avoids  duplication  of  effort  by  making  greater  use 
of  existing  resources  and  expertise,  will  be  more  effective  and 
efficient  in  implementing  a  guideline  system.   Therefore,  I 
cannot  urge  you  too  strongly  to  give  careful  consideration  to  the 
provisions  of  S.  1182. 

Finally,  Mr.  Chairman,  we  have  found  a  number  of  problems  in 
the  drafting  of  S.  829.  I  am  submitting  for  the  record  a  list  of 
additional  comments  that  address  these  problems. 
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ADDITIONAL  COMMENTS  ON  SENTENCING  PROVISIONS  OF  S.  829 

Page  31,  lines  1-7:  The  proposed  section  3552(a)  reads  as  if 
a  presentence  report  were  to  be  required  in  every  case.   This  is 
evidently  unintended,  since  the  proposed  amendments  to  rule  32 
(pp.  89-90)  permit  the  court  to  dispense  with  the  presentence 
report.   It  would  be  desirable  if  the  statutory  provision  and  the 
language  of  the  rule  were  consistent. 

Page  32,  line  23:  The  reference  to  18  U.S.C.  §  4247  creates 
ambiguities  about  the  extent  to  which  the  procedures  of  that 
section  must  be  followed  in  obtaining  psychiatric  or  psycholog- 
ical examinations  in  the  sentencing  context.   Section  4247 
establishes  procedures  for  holding  a  prisoner  beyond  the 
expiration  of  his  term  based  on  a  finding  that  the  prisoner  is 
insane  or  mentally  incompetent  and  likely  to  endanger  the  safety 
of  officers,  property,  or  other  interests  of  the  United  States. 
It  contemplates  that  a  psychiatrist  designated  by  the  court  and 
one  selected  by  the  prisoner  will  submit  reports,  and  will  be 
available  for  further  questioning  by  the  court  and  cross- 
examination  by  the  parties.   That  procedure  would  be  unduly  rigid 
for  a  sentencing  proceeding.   We  suggest  at  a  minimum  that  the 
reference  to  section  4247  be  dropped.   The  entire  subsection  (c) 
could  be  dropped  without  harm;  the  authority  of  courts  to  obtain 
psychiatric  or  psychological  examinations  in  aid  of  sentencing 
has  been  established  under  existing  law  without  explicit 
statutory  authority. 

-Page  35,  line  13:  Section  3553(d)  is  the  first  of  a  number 
of  provisions  that  should  be  reviewed  in  the  light  of  the 
decisions  made  last  year  when  the  Victim  and  Witness  Protection 
Act  was  passed. 
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page  43,  lines  7-9:  The  proposed  18  U.S.C.  §  3563(a)(2) 
would  require,  if  a  felony  offender  were  placed  on  probation, 
that  he  be  subject  to  a  fine,  a  restitution  condition,  or  a 
community  service  condition.   The  provision  allows  no  exceptions, 
and  there  are  certain  to  be  a  few  crippled  and  impoverished 
defendants  who  could  not  practicably  comply.   If  the  Congress 
wishes  to  impose  such  a  requirement,  it  would  be  better  made  a 
required  provision  of  the  sentencing  guidelines.   In  the  rare 
case  in  which  the  imposition  of  one  of  these  conditions  was  not 
feasible,  a  below-guideline  sentence  could  be  justified. 

Page  45,  lines  1-6:  The  proposed  §  3563(b) (11)  provides  that 
incarceration  may  be  required  as  a  condition  of  probation  during 
the  first  year  of  the  term  of  probation,  and  that  the  period  of 
incarceration  may  not  exceed  the  lesser  of  one  year  or  the  term 
of  imprisonment  authorized  for  the  offense.   Under  this 
provision,  an  offender  sentenced  for  a  misdemeanor  might  be 
required  to  serve  the  full  authorized  term  in  custody  and  still 
serve  some  additional  time  on  probation.   In  such  a  case, 
revocation  of  probation  might  have  no  sanction:  the  offender 
could  not  be  imprisoned  because  he  would  already  have  served  the 
maximum  term. 

-Page  46,  line  21,  through  page  47,  line  4:  The  proposed 
18  U.S.C.  §  3564(b)  provides  that  a  term  of  probation  "does  not 
run  during  any  period  in  which  the  defendant  is  imprisoned,  other 
than  during  limited  intervals  as  a  condition  of  probation  or 
supervised  release,  in  connection  with  a  conviction  for  a 
Federal,  State,  or  local  crime."   Tolling  the  running  of 
probation  when  an  offender  is  imprisoned  would  represent  a  change 
from  existing  law.   Under  the  proposed  language,  we  note  that  the 
running  of  probation  would  be  tolled  if  a  defendant  were 
imprisoned  even  though  never  convicted.   Moreover,  the  exception 
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for  short  terms  of  imprisonment  applies  only  if  they  result  fron^, 
conditions  of  supervision.   We  suggest  that  tolling  apply  only  to 
imprisonment  in  connection  with  convictions , ^and  then  only  if  the 
period  of  imprisonment  is  continuous  for  at  least  30  days. 

Page  65,  lines  12-17:  The  proposed  18  U.S.C.  §  3606,  with 
regard  to  the  arrest  of  a  probationer  for  violation  of  conditions 
of  release,  does  not  specifically  provide  that  a  probation 
officer  may  effect  the  arrest.   Under  existing  law,  18  U.S.C. 
§  3653  does  so  provide.   We  believe  that  this  authority  should  be 
continued. 

Page  68,  lines  8-21:  The  proposed  18  U.S.C.  §  3612  requires 
that  detailed  data  be  certified  to  the  Attorney  General  about 
each  case  in  which  a  fine  is  imposed.   This  provision  would 
appear  to  impose  a  very  substantial  administrative  burden, 
particularly  with  regard  to  the  many  cases  in  which  magistrates 
impose  small  fines  fox  minor  offenses.   We  suggest  that  reports 
about  individual  sentences  be  required  only  if  the  fine  is  not 
promptly  paid.   For  other  cases,  only  the  collection  and 
reporting  of  statistical  data  should  be  required. 

Page  72,  line  7:  There  is  a  typographical  error  in  this 
line.   For  "line,"  read  "lien". 

Page  79,  lines  16-17:  Section  202(a)(3)  of  the  bill  purports 
to  add  a  new  section  at  the  end  of  chapter  232  of  title  18. 
Tnere  is  no  such  chapter. 


Page  80,  lines  6-9:  Section  202(a)(4)  adds  a  caption  and 
sectional  analysis  for  a  "new  chapter  232,"  but — except  for  the 
provision  added  by  the  previous  paragraph--the  bill  does  not 
contain  the  new  chapter. 
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Page  81:  The  proposed  16  U.S.C.  §  3742,  providing  for  review 
of  sentences,  does  not  recognize  the  role  of  magistrates  in  the 
trial  of  most  misdemeanors  and  infractions  (including  Class  A 
misdemeanors  under  the  bill).   The  appeal  from  the  magistrate's 
judgment  in  such  a  case  is  to  the  district  court  rather  than  to 
the  court  of  appeals;  the  same  procedure  should  presumably  apply 
to  review  of  magistrates'  sentences.   Section  11(c)  of  S.  1182 
contains  language  designed  to  achieve  this  result. 

.Pages  88-91:  We  note  that  the  bill  would  amend  some  portions 
of  rule  32  that  are  also  the  subject  of  amendments  that  have  been 
transmitted  to  the  Congress  by  the  Supreme  Court.   We  draw  the 
Committee's  attention  to  the  danger  that  anomalies  would  be 
created  if  both  S.  829  and  the  pending  rule  changes  were  to  be 
approved . 

Page  89,  lines  12-18:  As  amended  by  section  205(a)(2)  and 
(3)  of  the  bill,  rule  32(a)(2)  would  read  as  follows: 

(2)  Notification  of  Right  to  Appeal.   After  imposing 
sentence  in  a  case  which  has  gone  to  trial  on  a  plea  of  not 
guilty,  the  court  shall  advise  the  defendant  of  his  right  to 
appeal  from  the  conviction,  of  his  right,  if  any,  to  obtain 
review  of  the  sentence,  and  of  the  right  of  a  person  who  is 
unable  to  pay  the  cost  of  an  appeal  to  apply  for  leave  to 
appeal  in  forma  pauperis.   There  shall  be  no  duty  on  the 
court  to  advise  the  defendant  of  any  right  to  appeal  or 
right  to  obtain  review  after  sentence  is  imposed  following  a 
plea  of  guilty  or  nolo  contendere.   If  the  defendant  so 
requests,  the  clerk  of  the  court  shall  prepare  and  file 
forthwith  a  notice  of  appeal  on  behalf  of  the  defendant. 

Tne  amendments  are  technically  deficient  in  that  they  fail  to 
provide  that  the  court  shall  advise  a  defendant  who  has  pleaded 
guilty  or  nolo  contendere  that  he  may  have  a  right  to  review  of 
his  sentence;  indeed,  the  amendment  to  the  second  sentence 
specifically  negates  such  a  duty  on  the  part  of  the  court.   Under 
the  bill,  of  course,  there  will  often  be  appellate  rights  in  such 
circumstances . 
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Page  91,  lines  18-21:  Section  205(a)(7),  which  purports  to 
amend  rule  32(c)(3)(B)  is  apparently  addressed  to  rule 
32(c)(3)(E).   However,  the  language  to  be  deleted  is  the  language 
of  rule  32(c)(3)(E)  prior  to  the  1979  amendments. 

Page  92:  We  note  that  an  amendment  to  rule  35  has  been 
transmitted  by  the  Supreme  Court  and  is  pending.   Once  again, 
there  may  be  a  danger  of  inconsistent  action. 

Page  93,  lines  8-9:  It  is  not  clear  why  the  phrase  "or  a 
fine  and  costs"  should  be  deleted  from  rule  38.   Such  sentences 
would  still  be  permitted  for  certain  tax  violations  even  if  this 
bill  were  enacted. 

Page  94,  lines  21-24:  Section  205(e)(2)  amends  rule  54  of 
the  Rules  of  Criminal  Procedure  to  add  a  new  definition  of  the 
term  "grade."   We  have  not  found  a  place  in  the  Rules  of  Criminal 
Procedure,  as  they  would  be  amended  by  the  bill,  in  which  the 
defined  term  is  used. 

Page  95,  line  7  through  page  96,  line  2:  Section  206  of  the 
bill  amends  the  Rules  of  Procedure  for  the  Trial  of  Misdemeanors 
Before  United  States  Magistrates.  The  rules  amended  by  the  bill 
were  superseded  in  1980  by  a  new  set  of  rules.  In  addition,  the 
term  "minor  offense,"  defined  in  the  new  rule  12,  is  a  term  that 
is  no  longer  in  use.  It  would  appear  that  all  that  is  needed  is 
a  definition  of  "petty  offense,"  which  could  be  added  at  the  end 
of  rule  1(a)  of  the  current  rules. 

_  Page  104,  lines  4-6:  The  proposed  28  U.S.C.  §  994(d) 
requires  the  Sentencing  Commission  to  assure  that  "the  guidelines 
and  policy  statements  are  entirely  neutral  as  to  the  race,  sex, 
national  origin,  creed,  and  socioeconomic  status  of  offenders." 
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This  admonition  follows  language  telling  the  Commission  to  take 
certain  matters  into  account,  to  the  extent  that  it  finds  them 
relevant,  that  are  components  of  socioeconomic  status  as 
generally  understood--education ,  vocational  skills,  prior 
employment  record,  etc.   It  is  quite  unclear  what  the 
"neutrality"  provision  means.   If  it  means  that  the  guidelines 
can  have  no  disparate  impact  among  races,  sexes,  etc.,  it  would 
appear  to  be  an  impossible  mandats.   r^'en  prior  criminal  record 
is  no  doubt  correlated  with  race,  sex,  and  socioeconomic  status, 
and  quite  possibly  with  creed  and  national  origin.   If  the 
provision  does  not  mean  that  the  guidelines  can  have  no  disparate 
impact,  it  is  hard  to  guess  what  it  does  mean. 

Page  104,  lines  7-12:  The  proposed  28  U.S.C.  §  994(e) 
requires  that  the  guidelines,  "in  recommending  a  term  of 
imprisonment  or  length  of  a  term  of  imprisonment,  reflect  the 
general  inappropr lateness  of  considering  the  education,  voca- 
tional skills,  employment  record,  family  ties  and  responsibil- 
ities, and  community  ties  of  the  defendant."   Once  again,  the 
guidance  is  unclear.   The  Senate  Committee  report  on  S.  1630  (S. 
Rep.  97-307,  p.  1342),  indicated  that  the  factors  listed  "may,  in 
an  appropriate  case,  call  for  the  use  of  a  term  of  probation 
instead  of  imprisonment."   But  it  is  apparent  that  there  is  a 
logical  contradiction  here.   If  two  defendants  are  likely 
candidates  for  incarceration  and  defendant  A's  employment  record 
warrants  the  use  of  probation  but  defendant  B's  does  not, 
defendant  B  will  argue  that  his  employment  record  has  been 
considered  in  recommending  a  term  of  imprisonment.   If  lack  of 
rehabilitative  potential  is  to  be  a  permissible  ground  for 
imprisonment,  that  should  be  made  clear. 
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Page  110,  line  23:  The  cross-reference  is  apparently 
intended  to  be  to  §  3582(c)(1)(A),  which  appears  at  page  55  of 
the  bill. 

Page  118,  line  24:  The  repeal  of  18  U.S.C.  §  1  and  its 
replacement  with  a  new  section  3559  that  divides  offenses  into 
felonies,  misdemeanors,  and  infractions,  will  require  conforming 
amendments  to  18  U.S.C.  §  3401,  establishing  the  jurisdiction  of 
United  States  Magistrates.   In  the  absence  of  a  conforming 
amendment,  the  magistrates  would  apparently  lose  their  juris- 
diction to  try  the  offenses  that  will  now  be  called  infractions. 

[From  the  Congressional  Record,  May  26,  1983] 

Judicial  Conference  Sentencing  Proposal 

Mr.  RoDiNO.  Mr.  Speaker,  I  recently  introduced,  at  the  request  of  the  Judicial 
Conference  of  the  United  States,  the  Sentencing  Reform  Act  of  1983.  This  proposed 
legislation  was  developed  by  the  Conference's  Probation  Committee  under  the  dis- 
tinguished leadership  of  U.S.  Circuit  Judge  Gerald  Bard  Tjoflat,  and  was  approved 
by  the  Judicial  Conference  at  its  March  meeting.  I  welcome  this  proposal  as  a  sig- 
nificant contribution  to  our  efforts  to  reform  the  Federal  sentencing  system. 

Few  question  that  Federal  sentencing  procedures  need  revision.  One  pervasive 
flaw  in  current  Federal  sentencing  practice  is  unwarranted  disparity  in  the  sen- 
tences imposed.  The  absence  of  congressional  guidance  to  the  judiciary  has  all  but 
guaranteed  that,  without  apparent  justification,  similarly  situated  offenders  convict- 
ed of  the  same  type  of  offense  will  receive  different  sentences.  This  disparity  exists 
in  part  because  judges  are  not  required  to  state  their  reasons  for  imposing  a  particu- 
lar sentence  and  in  part  because  the  sentencing  system  is  premised  on  the  belief 
that  individualized  justice  is  served  by  making  ad  hoc  predictions  about  the  likeli- 
hood of  rehabilitation  in  a  prison  environment  or  on  probation.  Thus,  current  law 
permits  persons  convicted  of  the  same  offense  and  with  the  same  criminal  history  to 
receive  different  sentences  based  on  suppositions  about  how  long  it  will  take  them 
to  be  "cured"  in  prison. 

Congress  took  a  substantial  step  toward  eliminating  unwarranted  sentence  dispar- 
ity in  the  Parole  Commission  and  Reorganization  Act  of  1976  (Public  Law  94-233). 
The  direction  provided  to  the  U.S.  Parole  Commission  by  that  act  has  largely  result- 
ed in  similarly  situated  Federal  inmates  serving  similar  terms  in  prison.  That  act, 
however,  has  not  enabled  the  Parole  Commission  to  eliminate  entirely  such  unwar- 
ranted disparity  as  is  caused  by  the  initial  decision  whether  to  incarcerate  or  by  the 
sentencing  court's  setting  parole  eligibility  at  a  later  date  than  that  which  the  appli- 
cable parole  guideline  establishes. 

A  second  major  problem  in  current  law  is  the  lack  of  clearly  delineated  proce- 
dures for  imposing  sentence.  Present  law  specifically  authorizes  only  imprisonment 
and  fine.  There  is  no  sentence  of  supervised  or  unsupervised  probation;  restitution 
has  only  recently  been  added,  and  is  not  a  separate  sentence.  There  is  also  no  ex- 
plicit method  of  resolving  factual  disputes  which  materially  affect  sentencing  deci- 
sions. 

Finally,  our  current  sentencing  system  relies  far  too  heavily  on  imprisonment,  an 
incredibly  expensive  method  of  attempting  to  deter  criminal  behavior.  Its  usefulness 
is  limited  to  its  ability  to  punish  offenders  and  to  remove  them  from  society  so  they 
cannot  commit  additional  crimes.  It  should  thus  be  reserved  for  violent  or  career 
criminals  from  whom  there  is  no  other  appropriate  protection.  Current  Federal  law 
contains  no  provisions  stimulating  the  use  of  alternative  sentences  for  nonviolent 
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offenders,   and   conversely   no  encouragement   to  the   imprisonment   of  dangerous 
criminals. 

The  House  of  Representatives  began  significant  efforts  to  remedy  the  deficiencies 
in  Federal  sentencing  practices  in  the  96th  Congress,  when  the  Judiciary  Commit- 
tee's Criminal  Justice  Subcommittee,  under  the  leadership  of  our  former  colleague 
Bob  Drinan,  drafted  a  criminal  code  reform  bill.  The  Judiciary  Committee  reported 
that  legislation,  but  the  Congress  adjourned  before  floor  action  could  be  taken.  The 
reform  effort  continued  last  Congress  under  the  guidance  of  our  colleague  from 
Michigan,  John  Conyers.  The  criminal  code  bill  reported  by  his  subcommittee  last 
Congress  has  been  introduced  this  Congress  as  H.R.  2013. 

I  welcome  the  Judicial  Conference  bill  as  a  significant  contribution  to  our  work.  I 
am  very  pleased  to  note  that  the  bill  draws  heavily  upon  the  legislation  drafted  by 
the  Subcommittee  on  Criminal  Justice  in  earlier  Congresses.  The  basic  features  of 
the  Judicial  Conference  bill— judicially  developed  sentencing  guidelines,  a  more  re- 
stricted role  for  parole,  and  appellate  review  of  sentencing— are  concepts  which  I 
have  endorsed  in  the  past,  and  which  I  believe  will  go  far  toward  resolving  the  inef- 
ficiency and  injustice  of  our  current  system.  I  cannot,  however,  fully  endorse  the 
Judicial  Conference  bill  at  this  time  because  I  believe  that  sentencing  legislation 
must  include  two  important  matters  that  are  insufficiently  addressed  in  the  propos- 
al: the  sentencing  hearing  and  the  use  of  alternatives  to  prison  for  nonviolent  of- 
fenders. 

First,  the  possession  of  accurate  information  is  critical  to  making  a  sentencing  de- 
cision, especially  in  a  system  utilizing  sentencing  guidelines.  The  methods  and  pro- 
cedures for  acquiring  such  information  currently  are  not  spelled  out  statutorily  and 
the  case  law  on  the  matter  is  not  extensive.  The  Judicial  Conference  bill,  by  its  si- 
lence, would  carry  forward  the  current  state  of  the  law.  It  seems  to  me  that  the 
better  approach  is  to  spell  out  in  statutory  language  the  means  by  which  both  the 
prosecution  and  the  defense  can  insure  the  all  relevant  information  is  provided  to 
the  court,  and  by  which  the  court  can  resolve  factual  disputes. 

Second,  a  vital  element  of  sentencing  reform  is  the  encouragement  of  the  use  of 
alternatives  to  prison  for  nonviolent  offenders.  Although  the  Judicial  Conference 
bill  takes  a  significant  stride  toward  this  goal  by  requiring  that  a  judge  choose  the 
least  restrictive  sentence,  I  believe  that  the  use  of  alternatives  must  be  further  en- 
couraged by  specific  provisions  for  new,  nonprison  sentences.  In  the  past.  Judiciary 
Committee  proposals  have  included  such  provisions.  I  also  believe  that  a  corollary 
principle  should  be  considered:  most  chronic,  violent  offenders  should  be  guaranteed 
a  lengthy  period  of  imprisonment  for  the  protection  of  society.  While  neither  the 
Judicial  Conference  bill  nor  the  past  Judiciary  Committee  proposals  have  included 
such  provisions,  a  proposal  along  these  lines  should  be  studied. 

In  addition,  I  cannot  now  fully  endorse  the  Judical  Conference  bill's  authorizing 
the  Government  to  appeal  sentences.  There  are  compelling  arguments  on  both  sides 
of  this  issue  which  I  believe  deserve  additional  study  as  we  consider  reform  during 
this  Congress. 

By  submiting  this  proposal,  the  judicial  branch  has  joined  the  administration  and 
the  Congress  in  recognizing  the  need  for  a  new  Federal  sentencing  system.  I  am  con- 
fident that  this  Congress  wdll  enact  legislation  to  that  end.  I  introduce  this  legisla- 
tion in  the  hope  of  encouraging  further  debate,  and  action,  on  the  criminal  justice 
issues  before  us. 

The  proposed  Judicial  Conference  bill  has  three  major  features: 

Determinacy  of  sentences:  Under  the  bill,  incarcerated  defendants  will  know  at  the 
time  of  sentencing  how  long  they  will  serve  if  they  confirm  to  the  rules  of  the  insti- 
tutions in  which  they  are  confined. 

Sentencing  pursuant  to  guidelines:  Guidelines  are  to  be  promulgated  by  the  Judi- 
cial Conference  on  the  advise  of  a  Committee  on  Sentencing  Guidelines.  Sentencing 
judges  may  depart  from  the  guidelines  if  they  find,  on  the  basis  of  circumstances  of 
the  particular  offense  or  offender,  that  the  purposes  of  sentencing  are  best  served  by 
departure. 

Appellate  review  of  sentences:  Either  the  Government  or  the  defendant  may  seek 
appellate  review  of  a  sentence  on  the  ground  that  it  was  imposed  as  a  result  of  in- 
correct application  of  the  guidelines,  or  in  violation  of  prescribed  procedures,  or  oth- 
erwise in  violation  of  the  laws  or  Constitution.  The  defendant  may  appeal  from  an 
above-guideline  sentence,  and  the  Government  from  a  b>elow-guideline  sentence,  on 
the  ground  that  the  sentence  is  "plainly  inappropriate."  Government  appeals  will 
require  a  personal  approval  of  the  Attorney  General  or  the  Solicitor  General. 
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DETERMINACY  OF  SENTENCES 

The  bill  provides  that  the  sentencing  court  shall  include  in  the  sentence,  if  a  term 
of  incarceration  of  more  than  a  year  is  included,  the  date  on  which  the  defendant  is 
to  be  released  on  parole  if  he  or  she  abides  by  the  rules  of  the  institution  of  confine- 
ment. Hence,  unless  the  defendant  is  penalized  for  misbehavior  in  prison,  the  re- 
lease date  is  fully  determined  at  the  time  of  sentencing.  The  guidelines  to  be  pre- 
scribed by  the  Judicial  Conference  are  to  provide  guidance  on  both  the  total  dura- 
tion of  the  sentence  and  the  release  date. 

This  bill  does  not  abolish  the  parole  function.  The  Parole  Commission  will  decide 
whether — and  for  how  long — a  defendant  is  to  be  penalized  for  misbehavior;  it  will 
also  continue  to  have  responsibility  for  supervising  parolees  and  making  revocation 
decisions.  However,  the  Parole  Commission  will  no  longer  set  parole  dates  based  on 
the  Commission's  judgment  of  the  severity  of  the  offense  and  the  offender's  risk  cat- 
egory. Under  the  proposed  bill,  it  is  the  function  of  the  sentencing  judge,  acting 
under  the  guideline  system,  to  select  the  punishment  for  the  offense;  the  function  of 
the  Parole  Commission  is  to  make  decisions  based  on  events  that  occur  after  sen- 
tencing. 

The  bill  repeals  the  criminal  provisions  of  the  Narcotic  Addict  Rehabilitation  Act, 
thus  bringing  addicts  within  the  determinate  sentencing  schemes.  It  eliminates  the 
indeterminate  sentencing  feature  of  the  Youth  Corrections  Act,  but  preserves  the 
requirement  that  persons  sentenced  under  the  act  be  confined  in  separate  institu- 
tions of  the  opportunity  for  them  to  have  the  conviction  set  aside.  Both  the  Narcotic 
Addict  Rehabilitation  Act  and  the  Youth  Corrections  Act  would  be  repealed  by  both 
the  Senate  and  House  bills. 

SENTENCING  PURSUANT  TO  GUIDELINES 

Under  the  bill,  sentence  is  to  be  imposed  that  accords  with  the  applicable  sentenc- 
ing guideline  unless  the  court  finds,  on  the  basis  of  the  circumstances  of  the  particu- 
lar offense  of  information  about  the  particular  defendant,  that  the  purposes  of  sen- 
tencing are  best  served  by  departing  from  the  guidelines. 

The  guidelines  are  to  be  developed  by  a  committee  of  the  Judicial  Conference,  con- 
sisting of  four  judges  in  regular  active  service  and  three  members  who  are  not,  or 
have  not  been,  either  federal  or  state  judges.  At  least  one  of  the  three  members 
must  be  a  nonlawyer.  The  guidelines  are  to  be  submitted  to  the  Congress  by  the 
Judicial  Conference,  and  will  take  effect  180  days  thereafter  unless  Congress  pre- 
vents that  outcome  by  act  of  Congress. 

APPELLATE  REVIEW  OF  SENTENCES 

The  bill  provides  that  either  the  Government  or  the  defendant  may  seek  appellate 
review  of  a  sentence  on  the  ground  that  the  guidelines  were  incorrectly  applied, 
that  prescribed  procedures  were  not  followed,  or  that  the  sentence  is  otherwise  il- 
legal. It  also  provides  for  defendant's  appeals  of  above  guidelines  sentences  and  Gov- 
ernment appeals  of  below-guideline  sentences.  However,  the  Government  may 
appeal  only  with  the  personal  approval  of  the  Attorney  General  or  the  Solicitor 
General.  The  bill  contemplates  that  all  issues  about  the  sentence,  as  well  as  any 
challenge  to  the  conviction,  will  be  raised  in  a  single  appeal.  The  bill  includes 
amendments  to  the  Federal  Rules  of  Criminal  Procedure  to  ensure  that  the  sen- 
tence appealed  from  is  the  final  sentence  of  the  district  court. 

In  addition  to  appeals  from  above-guideline  sentences,  the  bill  authorizes  a  peti- 
tion for  leave  to  appeal  from  a  within-guideline  sentence  on  the  ground  that  the 
sentence  is  "clearly  unreasonable." 

The  present  bill  permits  a  Government  appeal  on  the  personal  approval  of  the 
Attorney  General  or  the  Solicitor  General  and  in  denying  appeals  for  within-guide- 
line sentences.  However,  it  permits  an  appeal  from  any  sentence  outside  guidelines. 

The  fundamental  motivation  for  a  guideline  system  is  to  reduce  disparity  by  pro- 
ducing binding  standards  for  judges  sentencing  decisions.  The  role  of  appellate 
review  in  such  a  system  is  to  protect  the  binding  nature  of  the  guidelines,  permit- 
ting departures  from  them  only  for  legally  acceptable  reasons.  Restricting  appeals 
from  sentences  for  minor  offenses  would  undermine  the  binding  nature  of  the  guide- 
lines for  such  cases.  Moreover,  in  cases  in  which  imprisonment  is  imposed  in  an 
above-guideline  sentence  for  an  offense  that  is  lower  than  a  Class  A  misdemeanor,  it 
seems  anomalous  to  restrict  the  defendant's  appellate  rights  on  the  ground  that  the 
offense  for  which  he  was  imprisoned  was  too  minor  to  warrant  appellate  concern. 

Similarly,  prohibiting  appeals  by  the  Government  would  undermine  the  binding 
nature  of  the  guidelines  and — to  that  extent — permit  disparity  to  persist.  It  would 
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deny  the  courts  of  appeals  not  only  the  ability  to  correct  unduly  lenient  sentences, 
but  also  the  opportunity  to  enunciate  law  about  the  appropirate  justification  of 
below-guideline  sentences.  There  is  no  sound  reason  for  giving  a  convicted  offender 
an  entitlement  to  the  benefit  of  a  sentence  imposed  in  violation  of  standards  devel- 
oped by  the  Congress  and  the  Commitee  on  Sentencing  Guidelines.  The  goal  of  sub- 
jecting discretion  to  enforceable  standards  would  be  ill  served  by  such  a  rule.  The 
requirement  that  Government  appeals  be  personally  approved  by  the  Attorney  Gen- 
eral or  the  Solicitor  General  should  provide  ample  protection  against  abuse  of  the 
Government's  right  to  take  an  appeal  under  the  bill. 

Senator  Specter.  Our  next  panel  includes  Prof.  William  W. 
Greenhalgh,  Georgetown  University  Law  Center,  and  chairman, 
Section  on  Criminal  Justice,  American  Bar  Association;  Prof.  B. 
James  George,  and  Chairman  Timothy  B.  Atkeson. 

I  welcome  you  all,  gentlemen,  but  with  a  special  note  to  Tim  At- 
keson, who  is  a  former  law  associate  of  mine,  going  back  to  the 
days  of  Barnes,  Deckert,  Price,  Myers  &  Rhodes,  in  1956  and  1957, 
and  Mr.  Atkeson  passed  on  to  me  a  very  quaint  house  in  center 
city  Philadelphia,  owned  by  the  Colonial  Dames  of  America,  where 
he  was  the  tenant  immediately  preceeding  me. 

So,  we  welcome  you  here.  We  thank  you  very  much  for  joining 
us,  and  we  very  much  look  forward  to  your  testimony. 

Professor  Greenhalgh,  you  are  the  first  on  the  list,  so  we  will 
begin  with  you. 

STATEMENT  OF  A  PANEL,  INCLUDING  PROF.  WILLIAM  W.  GREEN- 
HALGH, GEORGETOWN  UNIVERSITY  LAW  CENTER,  AND  CHAIR- 
MAN, SECTION  ON  CRIMINAL  JUSTICE,  AMERICAN  BAR  ASSOCI- 
ATION; PROF.  B.  JAMES  GEORGE,  JR.,  NEW  YORK  LAW  SCHOOL, 
AND  CHAIRMAN,  STANDING  COMMITTEE  ON  ASSOCIATION 
STANDARDS  FOR  CRIMINAL  JUSTICE,  AMERICAN  BAR  ASSOCI- 
ATION, AND  TIMOTHY  B.  ATKESON,  ESQUIRE,  CHAIRMAN,  AD 
HOC  COMMITTEE  ON  FEDERAL  CRIMINAL  CODE  OF  CORPO- 
RATE BANKING  AND  BUSINESS  LAW  SECTION,  AMERICAN  BAR 
ASSOCIATION 

Professor  Greenhalgh.  With  your  permission,  Mr.  Chairman,  I 
would  suggest  the  following  format  for  the  American  Bar  Associ- 
ation presentation.  We  have  an  80-page  statement,  which  is  much 
too  long  for  detailed  explanation  at  this  proceeding.  We  also  have 
prepared  an  appendix,  which  is  as  lengthy  as  a  brief  in  a  death 
penalty  case.  We  would  appreciate  it  if  we  could  have  those  intro- 
duced into  the  record  to  supplement  our  oral  comments  on  S.  829. 

Senator  Specter.  Yes,  Professor  Greenhalgh,  they  will  be  made  a 
part  of  the  record  fully  and  will  be  available  for  the  full  committee. 

Professor  Greenhalgh.  With  that  in  mind,  we  thought  we  would 
proceed  as  follows,  with  your  permission.  We  would  go  through 
each  title  of  the  bill  covered  by  our  statement,  in  the  following 
fashion.  Professor  George  is  chairperson  of  the  ABA's  Standing 
Committee  on  Association  Standards  for  Criminal  Justice,  and  will 
deal  with  such  subjects  as  bail  reform  and  insanity.  Mr.  Atkeson 
will  deal  with  governmental  appeals  of  sentences,  and  I  will 
present  testimony  on  the  remaining  portions  of  the  ABA  state- 
ment. 

Senator  Specter.  Fine.  Proceed  on  that  basis. 
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Professor  Greenhalgh.  If  that  is  all  right  with  you,  Professor 
George  will  lead  off  with  what  the  association's  standards  for 
criminal  justice  reflect  concerning  title  I,  which  is  bail  reform. 

Professor  George.  Mr.  Chairman,  thank  you. 

Senator  Specter.  Thank  you. 

Professor  George.  I  would  point  out  a  few  specifics  in  title  I  that 
conflict,  in  our  judgement,  with  the  position  of  the  house  of  dele- 
gates of  the  American  Bar  Association.  One  has  to  do  with  3142, 
subsection  (c)(2)(L),  which  refers  to  the  alternative  of  release  on 
bail  with  solvent  sureties.  We  are  not  sure  whether  "solvent" 
means  or  has  anything  to  do  with  compensated  or  noncompensated 
sureties,  but  the  position  of  the  ABA  is  clear:  We  are  opposed  to 
compensated  sureties  in  any  context  and  would  suggest  that  that 
phrase  be  amended  to 

Senator  Specter.  You  do  not  like  bondsmen? 

Professor  George.  That  is  right.  That  is  the  position  which  the 
association  has  consistently  held  since  1968. 

Senator  Specter.  Well,  how  do  you  get  bail  posted,  then? 

Professor  George.  Well,  basically,  by  pushing  the  court  into 
other  sorts  of  release  mechanisms  than  the  rake-off  from  the 

Senator  Specter.  What  do  you  do  if  someone  is  arrested  on  a  Sat- 
urday night?  I  do  not  know  if  the  bail  system  makes  any  sense, 
but 

Professor  George.  Under  a  cash  deposit  or  a  10  percent  deposit 
system,  in  effect,  a  defendant  who  is  serviced  by  a  compensated 
surety  will  be  paying  a  fee  to  the  bondsman  and  the  bondsman 
would  then  make  sure  that  there  are  collateral  agreements  or  re- 
coupment agreements  of  one  sort  or  another  before  writing  the 
bond. 

Senator  Specter.  Well,  the  cash  issue  is  a  tough  one.  Bondsmen 
take  checks.  I  do  not  know  of  any  court-operated  systems  which 
take  checks,  do  you? 

Professor  George.  Well,  the  court  system  could  come  into  the 
modern  world  in  some  of  these  areas.  These  are  self-inflicted 
wounds. 

Senator  Specter.  Well,  that  is  a  very  good  point;  it  is  very  hard 
to  change. 

Professor  George.  On  the  general  philosophy  of  subsection  (d)  of 
the  same  section,  there  is,  of  course  a  minor  matter  in  that  the  bill 
speaks  in  terms  of  an  offense  committed.  At  this  stage,  it  would 
have  to  be  an  offense  alleged,  or  if  it  has  to  be  determined  that  the 
offense  was  committed,  we  would  have  a  minitrial  before  the  re- 
lease decision  could  be  made,  so  we  felt  that  the  probable  intent 
was  to  refer  to  an  offense  "charged"  or  "alleged"  rather  than 
"committed." 

The  basic  philosophy  which  is  in  this  part  of  title  I  is  that  the 
judicial  officer  can  consider  that  an  individual  who  has  earlier 
been  convicted  of  certain  specified  offenses  can  be  denied  precon- 
viction release  on  that  basis  alone.  The  premise  of  the  ABA  stand- 
ards is — as  indeed  our  premise  is  stated  in  subsection  (b)  of  3142 — 
that  the  presumption  in  effect  should  be  in  favor  of  release  and 
that  any  detention  pending  trial  should  be  based  upon  showings 
concerning  present  conditions,  activities,  attitudes,  or  a  future  pre- 
diction problem.  It  does  not  turn  on  past  conduct,  and  yet  it  is  a 
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rather  prominent  feature  of  this  bill  that  a  judicial  officer  could 
deny  release  to  persons  who  had  been  convicted  in  the  past  of  cer- 
tain enumerated  offenses.  This  certainly,  in  our  submission,  is  con- 
trary to  the  position  of  the  ABA  house  of  delegates  as  expressed  in 
the  ABA  standards  for  criminal  justice,  and  we  would  urge  that 
this  be  given  serious  reconsideration  in  the  bill. 

Senator  Specter.  Not  prior  convictions,  but  current 

Professor  George.  Yes,  we  think  that  attention  should  be  on  the 
present  risk  translated  into  the  immediate  future. 

Senator  Specter.  As  the  prior  conduct  may  bear  on  that,  it 
would  be  relevant. 

Professor  George.  It  would  be  germane,  but,  as  this  bill  reads,  it 
would  appear  that  the  finding  of  the  past  convictions — within  a  5- 
year  period — would  be  grounds,  independent  of  anything  else,  for 
insisting  that  the  individual  be  held  in  custody.  Beyond  that,  there 
is  an  inconsistency  in  philosophy  between  the  bill  and  the  ABA 
standards.  The  ABA  position  is  that  every  individual  should  be  out 
on  preconviction  release  for  at  least  a  time;  however,  if  the  person 
fails  to  meet  release  conditions  or  otherwise  commits  a  dangerous 
act,  then  it  is  possible  that  the  person  be  detained  from  that  point 
on  until  conviction 

Senator  Specter.  Every  person  should  be  released;  you  are  total- 
ly opposed  to 

Professor  George.  The  ABA  position  is  that,  in  effect,  every 
person  should  have  a  chance  to  be  out  on  the  street  at  least  once. 
Under  appropriate  release  conditions,  yes. 

Senator  Specter.  You  disagree  with  the  D.C.  current  standard, 
which  is  preventive  detention. 

Professor  George.  Yes,  sir,  that  is  right. 

Senator  Specter.  And  you  disagree  with  the  provision  in  the 
statute  which  is  proposed  for  preventive  detention? 

Professor  George.  Yes,  sir. 

Senator  Specter.  That  is  a  very  tough  issue.  I  proposed  an 
amendment  to  limit  the  time  to  60  days  from  the  90  days.  There  is 
a  very  strong  tide  to  the  contrary  on  that  issue.  The  presumption 
of  innocence  has  fallen  into  great  disrepute  among  people  with  sub- 
stantial records. 

Professor  George.  Well,  be  that  as  it  may,  it  still  is  a  matter 
where  the  person  has  not  been  adjudicated,  and  if  the  person  has, 
then  there  are  other  controls  which  can  be  asserted  independent 
of 

Senator  Specter.  I  agree  with  you  that  it  is  a  matter  of  great  im- 
portance. I  just  call  that  to  your  attention  because  you  may  want 
to  step  up  the  volume  of  your  trumpeteering. 

Professor  George.  There  is  one  indication  that  somehow,  aliens 
are  to  be  handled  differently  from  citizens.  This  is  in  subsection 
(dKlXB)  on  page  6  of  the  bill,  beginning  at  line  21.  Certainly,  there 
is  nothing  in  the  ABA  policy  which  would  distinguish  at  all  be- 
tween citizens  and  aliens 

Senator  Specter.  How  are  aliens  treated  differently  under  the 
proposal? 

Professor  George.  Well,  as  a  matter  of  fact,  I  think  there  is  a 
constitutional  question  here,  since  basically,  due  process,  and  possi- 
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bly,    the   eighth   amendment,    are   involved.    It   says,    "No   person 

shall  *  *  *" 

Senator  Specter.  How  does  the  bill  treat  aliens  differently? 

Professor  George.  Well,  it  seems  to  me  in  reading  (d)(1)(B),  that 
the  sole  fact  of  alienage  is  a  basis  to  deny  or  to  revoke  pretrial  re- 
lease, because  it  is  stated  in  the 

Senator  Specter.  Just  being  alien? 

Professor  George.  Yes,  that  is  the  way  we  read  it.  It  says,  "not  a 
citizen  of  the  United  States  or  lawfully  admitted  for  permanent 
residence."  So  there  would  be  classes  of  aliens  who,  if  subjected  to 
this  standard,  would  be  treated  more  harshly  than 

Senator  Specter.  Well,  I  for  one  would  agree  with  you  that  if 
that  is  what  the  bill  says 

Professor  George.  Well,  we  suggest  it  might  be  looked  at  closely. 
In  terms  of  the  release  pending  sentencing  and  review,  particularly 
review,  the  position  of  the  bill  is  that  there  can  be  a  denial  of  re- 
lease unless  the  person  establishes  by  clear  and  convincing  evi- 
dence that  he  is  not  likely  to  flee  and  that  the  appeal  raises  a  sub- 
stantial question  of  law  or  fact  which  is  likely  to  result  in  a  rever- 
sal of  conviction.  Whatever  the  underlying  concerns  may  be,  what 
that  would  mean  in  practice  is  that  the  judicial  officer,  perhaps 
then  at  a  second  stage,  the  appellate  court,  would  have  to  hold  a 
pre-appeal  appeal  hearing  in  order  to  decide  whether  on  the  basis 
of  the  entire  record  and  the  conflicting  positions,  the  individual  is 
likely  to  get  a  reversal  of  conviction.  The  substantial  issue  of  law 
or  fact  is  not 

Senator  Specter.  How  would  you  handle  it? 

Professor  George.  Well,  simply  eliminate  that  last  qualifier,  at 
most 

Senator  Specter.  Would  you  have  any  limitation  on  release  after 
conviction? 

Professor  George.  Well,  the  position  of  the  ABA  House  of  dele- 
gates in  a  sense  of  the  House  resolution,  is  that  the  burden  should 
be  placed  on  the  defendant  to  demonstrate  by  clear  and  convincing 
evidence  that  the  defendant  is  not  likely  to  flee  or  to  pose  a  danger 
to  the  person  or  property  of  others,  and  that  the  appeal  raises  a 
substantial  question  of  law  and  fact.  It  seems  to  me  that  the  bill 
might  very  well  have  that  limit.  I  suppose  a  substantial  question 
and  the  existence  or  lack  of  existence  of  such  a  question  could  be 
determined  on  the  basis  of  motions  for  a  new  trial,  the  applications 
for  leave,  or  whatever.  But  in  talking  about  its  likelihood  of  result- 
ing in  a  reversal,  that  seems  to  us  to  require  almost,  if  not . 

Senator  Specter.  So  the  narrow  focus  is  substantiality  as  opposed 
to  a  greater  rate  of  reversal? 

Professor  George.  That  is  right,  yes. 

Senator  Specter.  OK,  interesting  point.  Thank  you. 

Professor  George.  I  believe  that  is  all  I  have  on  title  I. 

Senator  Specter.  Thank  you  very  much.  That  is  very  helpful. 
You  have  obviously  studied  this  very  closely,  and  we  appreciate  it. 

Professor  Greenhalgh.  Mr.  Chairman,  in  title  II,  dealing  with 
sentencing,  we  feel  one  of  the  most  important  features  has  been 
omitted  from  829.  We  have  previously  testified  many  times  that 
there  is  not  enough  attention  being  given  to  alternatives  to  incar- 
ceration in  the  Federal  system.  We  have  managed  to  persuade  the 
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House,  at  least  in  the  Subcommittee  on  Criminal  Justice,  to  in- 
clude in  legislation  the  requirement  that  there  be  mandatory  con- 
sideration of  alternatives  by  the  judge.  I  emphasize  that  this  re- 
quires only  consideration,  not  effectuation.  Through  requiring  con- 
sideration be  given  by  the  judge,  the  court  must  examine  every 
single  step  with  regard  to  an  alternative  to  incarceration  and  rea- 
sons must  be  given  as  to  why  that  particular  step  was  not  chosen. 
What  it  does  is  compel  a  Federal  judge  to  go  through,  in  lockstep 
fashion,  every  single  alternative  before  imposing  a  term  of  impris- 
onment. 

Senator  Specter.  To  put  on  the  record  why  not? 

Professor  Greenhalgh.  Yes,  sir.  And  we  have  had  a  lot  of  prob- 
lems with  the  Senate  on  this  issue  over  the  years,  ever  since  about 
1976.  I  think  we  are  going  to  get  a  bill  out  of  the  House  Judiciary 
Committee.  But  I  think  it  is  something  the  Senate  should  also  seri- 
ously consider,  in  view  of  prison  overcrowding.  In  support  of  this 
notion,  you  heard  Judge  Tjoflat,  just  a  little  while  ago,  talk  about 
not  only  the  sentencing  guidelines,  but  indicating  what  factors 
judges  might  want  to  considers. 

Senator  Specter.  What  arguments  are  given  against  your  idea? 

Professor  Greenhalgh.  I  am  not  sure.  We  are  not  asking  that 
judges  be  required  to  impose  alternative  sentences  to  incarceration. 
We  are  only  asking  that  they  be  required  to  consider  alternative 
sentences.  The  Department  of  Justice,  apparently,  does  not  like  it, 
their  objections  could  be  for  different  and  sundry  reasons.  We  have 
studied  this  problem,  as  have  the  Federal  judges,  and  my  Federal 
Criminal  Code  Revision  Committee,  and  they  seem  to  think  manda- 
tory consideration . 

Senator  Specter.  I  think  you  raise  a  good  point,  Professor  Green- 
halgh. 

Professor  Greenhalgh.  I  would  like  to  discuss  the  Sentencing 
Commission.  You  raised,  as  a  politician,  some  very  interesting 
questions  as  to  its  composition.  Life  tenure  judges  like  to  have  a 
little  control  over  the  composition  of  the  Commission  there  is  no 
question  about  that.  Likewise  the  Department  of  Justice,  and  I 
assume  somebody  who  introduced  this  bill,  wants  to  have  it  vested 
in  the  executive  branch  through  providing  Presidential  appoint- 
ments to  the  Commission. 

Senator  Specter.  What  is  your  point? 

Professor  Greenhalgh.  Our  point  is  that  there  should  be  not 
only  consultations  in  selecting  the  members  of  the  Commission,  but 
there  should  be  a  statutory  requirement  that  membership  be 
chosen  from  every,  single  segment  of  the  criminal  justice  communi- 
ty, whether  it  is  defense  counsel,  prosecutors,  judges,  academics  or 
other  appropriate  disciplines. 

Senator  Specter.   So  you  go  for  the  President's or  do  you 

think  there  ought  to  be  a  specification  within  the  statute? 

Professor  Greenhalgh.  Well,  I  think  there  ought  to  be  specified 
membership  categories,  so  that  technically . 

Senator  Specter.  Reserved  seats? 

Professor  Greenhalgh.  Yes,  and  advice  and  consent.  You  men- 
tioned the  lack  of  that  in  the  Judicial  Conference  bill.  I  think  it  is 
important  if  we  are  going  to  have  this  huge  step  forward. 

Senator  Specter.  You  favor  a  third  alternative? 
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Professor  Greenhalgh.  Yes,  sir.  We  have  so  testified  many  times 
in  that  regard. 

Senator  Specter.  How  many  academicians  get  on  it? 

Professor  Greenhalgh.  Jokingly,  I  might  recommend  maybe 
one cHnical  professor  or  faculty  member,  not  an  academic. 

The  guidelines,  in  our  judgment,  should  initially  be  advisory, 
rather  than  mandatory.  The  advisory  character  of  them  would  give 
time  to  watch  this  experimental  idea.  Other  States  are  doing  it, 
like 

Senator  Specter.  Is  a  guideline  ever  mandatory? 

Professor  Greenhalgh.  If  guidelines  are  mandated  to  be  consid- 
ered from  the  outset,  then  they  are  as  good  as  locked  in  concrete. 

Senator  Specter.  You  tell  a  judge  that  these  are  the  things  to 
consider,  and  he  has  sure  got  a  lot  of  leeway  in  any  event,  doesn't 
he? 

Professor  Greenhalgh.  That  is  always  a  possibility.  However  our 
feeling  is  that  in  an  initial  experimental  phase  they  should  not  be 
mandatory.  They  should  be  implemented  on  an  advisory  basis. 

Senator  Specter.  Well,  what  difference  does  it  make?  You  hand 
down  these  guidelines  and  you  say,  "Judge,  they  are  mandatory," 
or  you  say  they  are  advisory.  He  is  going  to  look  at  it,  and  he  is 
going  to  have  a  lot  of  room,  anyway  you  say  it. 

Professor  Greenhalgh.  I  agree,  but  I  think  over  the  initial  2- 
year  period,  they  should  be  evaluated  before  firmly  establishing  the 
guidelines  and  mandating  their  consideration. 

Senator  Specter.  Why? 

Professor  Greenhalgh.  There  is  going  to  be  a  tremendous 
amount  of  consternation  and  confusion  with  sentences  above  and 
below  these  guidelines  as  we  initially  implement  and  experiment 
with  them.  I  would  like  to  be  able  to  see  the  Congress  come 
back . 

Senator  Specter.  But  why  move,  if  they  are  advisory? 

Professor  Greenhalgh.  I  would  like  to  see  the  Congress  come 
back  and  reevaluate  them.  It  is  terribly  important  that  this  nation- 
al legislative  body  deal  with  this  tremendously  important  issue. 
Congress  should  have  the  judges  doing  it  all.  There  should  be  some 
congressional  control.  That  is  our  position. 

We  are  also  against  parole  abolition.  We  do  not  believe  that  this 
is  a  step  in  the  right  direction.  With  prison  overcrowding,  it  is 
probably  one  of  the  situations . 

Senator  Specter.  Do  you  think  the  parole  board  ought  to  stay  in 
the  picture? 

Professor  Greenhalgh.  For  a  while,  until  we  find  out  what  we 
are  doing  with  these  guidelines. 

Senator  Specter.  And  if  a  man  gets  a  5-year  sentence,  when  is  he 
eligible  for  parole? 

Professor  Greenhalgh.  At  the  present  time,  parole  eligibility 
begine  after  one-third  of  the  sentence  is  served. 

Senator  Specter.  You  would  keep  that? 

Professor  Greenhalgh.  I  would  keep  that  in  conjunction  with 
the  guideline  system  and  until  we  see  where  we  are  going  with  the 
guideline  system. 

Senator  Specter.  Is  the  parole  system  doing  a  good  job,  in  your 
opinion? 
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Professor  Greenhalgh.  A  little  better  than  it  was.  I  think  these 
salient  factors  now  are  becoming  more  of  a  problem  along  those 
lines.  Of  course,  the  success  of  the  parole  system  is  something  to  be 
considered  at  separate  hearings,  and  oversight  hearings  might  take 
a  look  at  that. 

On  the  matter  of  presentence  reports,  the  ABA  endorses  the  con- 
cept of  requiring  a  presentence  investigation  in  every  case.  We 
agree  that  these  reports  should  be  disclosed  to  defense  counsel  and 
the  defendant.  However,  it  should  be  required  sufficiently  prior  to 
imposition  of  sentence  to  afford  an  opportunity  for  verification.  We 
would  also  ask  that  defense  counsel  be  permitted  to  supplement 
the  report. 

The  only  other  matter  related  to  sentencing  that  we  are  interest- 
ed in  is  the  ABA  position  against  Government  appeals,  and  Mr.  At- 
keson  will  address  ourselves  to  that. 

STATEMENT  OF  TIMOTHY  B.  ATKESON 

Mr.  Atkeson.  Good  morning,  Mr.  Chairman. 

Senator  Specter.  Welcome,  Tim.  It  is  nice  to  have  you  here. 

Mr.  Atkeson.  As  a  Philadelphia  lawyer,  I  particularly  appreciate 
the  cordial  greeting  you  have  extended. 

As  Professor  Greenhalgh  mentioned,  we  wanted  to  bring  to  your 
attention  the  ABA's  position  on  Government  appeal  of  sentences. 
In  your  colloquy  with  Professor  Greenhalgh,  you  and  he  were  dis- 
cussing the  question  of  whether  the  guidelines  should  be  advisory 
or  mandatory.  If  you  look  at  the  Government  appeal  of  sentences 
provision  in  section  3742,  you  will  see  that  one  of  the  grounds  for 
appeal  in  Government  appeal  of  sentences  is  that  the  penalty  that 
was  given  in  the  sentence  is  less  than  was  in  the  guideline,  so  that 
the  question  of  whether  they  are  advisory  or  mandatory  is  related 
to  this  question  of  Government  appeal  of  sentences. 

In  February  1980,  at  the  recommendation  of  six  of  the  sections  of 
the  ABA — Antitrust,  Criminal  Justice,  Corporation  Banking  and 
Business  Law,  General  Practice,  Litigation,  and  Legal  Aid  and  Indi- 
gent Offenders — there  was  a  statement  of  the  position  of  the  ABA 
that  we  ought  not  to  have  a  provision  on  the  Government  appeal  of 
sentences  for  mainly  three  reasons:  (i)  It  enhances  executive 
branch  prosecutorial  power  and  tends  to  undermine  the  independ- 
ence and  responsibility  of  trial  judges  who,  under  the  other  provi- 
sions of  this  bill,  will  have  guidelines  to  guide  them  on  what  the 
sentences  should  be;  (ii)  second,  it  undercuts  the  purpose  of  giving 
the  defendants  a  separate,  live  sentencing  hearing  before  a  trial 
judge,  and  therefore  may  have  an  aspect  of  depriving  him  of  due 
process;  (iii)  and  third,  it  gives  the  prosecutors  too  much  power 
versus  defendants,  a  prosecutor  could  use  this  privilege  to  appeal  a 
sentence  as  a  weapon  to  discourage  a  defendant  from  appealing  an 
erroneous  verdict. 

This  subcommittee  is  aware  of  the  legal  uncertainty  as  to  the 
constitutionality  on  the  grounds  of  double  jeopardy  concerning 
Government  appeal  of  sentences.  It  appeared  for  a  time  in  1980,  at 
the  time  of  the  Di  Francesco  opinion  of  the  Supreme  Court,  that 
Government  appeal  of  sentences  provision  in  the  Organized  Crime 
Control   Act  of  1970  did   not  violate  the  double-jeopardy  clause. 
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However,  a  subsequent  decision  of  the  Supreme  Court  6  months 
later,  in  Bullington  v.  Missouri,  appears  irreconcilable  with  Di 
Francesco,  so  that  in  our  judgment,  the  constitutionality  of  the 
Government  appeal  of  sentences  provision  is  still  up  in  the  air.  But 
I  want  to  reiterate  our  position.  We  think  it  is  unsound  public 
policy. 

I  will  conclude  this  statement  and  position  by  saying  that  we 
strongly  support  the  guidelines  provisions  as  a  way  of  addressing 
this  question  of  greater  uniformity  in  sentencing. 

Senator  Specter.  Do  you  agree  with  the  statutory  suggestion  of 
having  defendants  have  the  right  to  appeal  sentencing? 

Mr.  Atkeson.  Yes.  We  recognize  that  it  is  very  attractive  to  say, 
"If  the  defendant  gets  the  right,  shouldn't  the  Government  have 
the  same  right?" 

Senator  Specter.  The  old  "two-way  street"  doctrine. 

Mr.  Atkeson.  That  is  right.  But  there  are  certain  constitutional 
protections  here,  and  we  do  not  think  it  makes  good  sense  to  say, 
"Well,  since  the  Constitution  gives  you  these  protections,  the  Gov- 
ernment ought  to  have  some  offsetting  privileges."  We  think  the 
policy  decisions  have  been  made  in  the  Constitution,  and  that  it  is 
not  sound  to  offset  them. 

Senator  Specter.  Well,  if  it  is  unconstitutional,  if  the  courts  so 
conclude,  that  is  that.  But  within  the  constitutional  framework, 
why  not  seek  a  system  which  corrects  error  on  both  sides?  The 
prosecution  is  very  sharply  limited  in  what  it  can  appeal  in  a 
criminal  case.  We  all  know  that.  Some  pretrial  motions  for  sup- 
pression and  evidentiary  rulings  are  not  subject  to  appeal,  but 
there  has  been  a  great  move  afoot  for  a  long  time  on  sentencing, 
because  judges  do  make  mistakes,  and  some  of  them  are  very  egre- 
gious on  sentencing.  But  if  it  is  constitutional,  why  not  allow  that 
to  be  subject  to  correction? 

Mr.  Atkeson.  Mr.  Chairman,  we  feel  that  with  the  new  sentenc- 
ing guidelines,  there  will  be  less  need  to  offset  the  diversity  in  opin- 
ion among  judges. 

Senator  Specter.  Fewer  errors  to  start  with. 

Mr.  Atkeson.  Fewer  errors  to  start  with.  And  we  think  that  the 
problem  of  enhancing  prosecutorial  power  is  a  real  one,  that  we  do 
not  think  should  be  encouraged. 

Senator  Specter.  Well,  the  bargaining  aspect  is  certainly  a  dan- 
gerous one,  if  the  appeals  are  discouraged  on  grounds  that  they 
may  open  up  a  countermove  by  the  prosecutor.  Is  there  any  proce- 
dure that  would  move  to  that  problem,  short  of  taking  away  the 
prosecutor's  right  to  appeal? 

Mr.  Atkeson.  We  think  the  chief  remedy  here  has  to  lie  in  the 
area  of  guidelines.  I  would  note,  incidentally 

Senator  Specter.  Maybe  you  could  say  the  prosecutor  has  to  take 
an  appeal  within  a  very  brief  period  of  time,  and  the  defendant  has 
a  longer  period  of  time  to  take  an  appeal. 

Mr.  Atkeson.  I  think  I  would  have  to  say  that  our  position  is 
against  the  government's  taking  any  appeal.  And  I  would  note  that 
the  House  Judiciary  Committee  agreed  with  that  position  in  the 
last  Congress. 

Senator  Specter.  I  proposed  legislation  on  this  going  way  back 
into  the  early  seventies,  more  than  a  decade  ago,  trying  to  get  some 
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appellate  review  of  sentencing  in  Pennsylvania,  a  tremendous  prob- 
lem in  the  Pennsylvania  State  courts  and  the  Philadelphia  courts. 
It  is  a  complex  issue. 

Well,  we  really  appreciate  it.  Is  there  anything  you  gentlemen 
care  to  add? 

Professor  Greenhalgh.  One  thing  on  the  sentencing,  Mr.  Chair- 
man. In  reviewing  S.  829,  I  noticed  on  page  122  of  the  bill,  that 
there  would  appear  to  be  an  effort  to  overrule  a  Supreme  Court 
case  on  the  right  to  counsel.  The  case  is  Argersinger  v.  Hamlin  in 
1972.  It  would  be  contrary  to  the  holding  in  that  case  because  it 
takes  away  the  appointment  of  a  lawyer  to  represent  a  defendant 
charged  with  any  misdemeanor  except  a  class  A  misdemeanor.  As 
we  well  know,  if  imprisonment  occurs,  then  anybody  has  a  right  to 
a  lawyer,  regardless  of  the  class  of  the  offense  charged.  What  con- 
cerns me  also  is  that  there  is  no  provision  for  the  appointment  of 
lawyers  to  represent  defendants  at  revocation  of  parole,  like 
Gagnon  v.  Scarpelli.  What  other  seemingly  minor  changes  are  in 
this  bill  that  should  give  rise  to  concern? 

Senator  Specter.  That  is  why  we  are  so  glad  to  have  you  here. 

Professor  Greenhalgh.  A  first-year  law  student  reviewing  page 
122  of  the  bill  would  have  a  ball  critiquing  it  as  part  of  a  criminal 
law  course  examination.  It  is  important  that  this  bill  be  carefully 
looked  at,  especially  on  the  issue  of  "right  to  counsel." 

Senator  Specter.  Well,  I  quite  agree  with  you.  There  is  just  enor- 
mous difficulty  in  giving  it  sufficient  scrutiny  and  care,  and  that  is 
what  these  hearings  are  for.  That  is  why  it  is  so  good  to  have  the 
ABA  give  the  kind  of  analysis  you  have  here.  We  will  continue  to 
study  it,  and  I  very  much  appreciate  the  suggestions  which  you 
have  made.  We  have  noted  them  all  carefully,  and  will  review 
them  carefully. 

Professor  Greenhalgh.  Mr.  Chairman,  as  to  the  amendments  to 
the  exclusionary  rule  contained  in  title  III  of  the  bill,  we  testified 
last  year  before  Senator  Mathias'  Subcommittee  on  Criminal  Law. 
As  a  result  of  those  hearings,  there  was  issued  a  report  that  was 
834  pages  in  length.  The  only  thing  I  would  like  to  add  is  to  intro- 
duce in  the  record  a  remarkable  series  of  lectures  by  retired  Jus- 
tice Potter  Stewart.  He  gave  these  lectures  at  Columbia  Law  School 
last  April.  In  the  25  years  that  I  have  been  teaching  the  fourth 
amendment  and  the  exclusionary  rule,  I  have  never  seen  a  retired 
Justice  speak  out  on  an  issue.  I  commend  to  you  the  last  seven 
pages  of  the  third  lecture.  It  deals  with  the  "good  faith"  exception 
and  why  he  thinks  it  is  not  only  improper,  but  also  unconstitution- 
al. I  would  like  to  enter  these  lectures  in  the  record,  if  that  is 
possible. 

Senator  Specter.  Yes,  of  course.  We  would  be  very  pleased  to  re- 
ceive it. 

Thank  you  very  much,  gentlemen. 

[The  series  of  lectures  by  Justice  Potter  Stewart,  the  prepared 
statement  on  behalf  of  the  American  Bar  Association  and  the  views 
of  the  section  on  Criminal  Justice  follow:] 
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Dean  Rosenthal,  Ladies  and  Gentlemen: 

This  evening  is  a  "first"  for  me.   I  decided  to 
retire  from  the  Supreme  Court  after  23  years  there  in  order 
to  have  the  time  to  spend  on  a  variety  of  things,  to  enjoy 
my  family  and  even  to  learn  finally  to  play  golf,  while  I 
was  still  comparatively  young  and  healthy.   It  did  not  take 
me  long  to  discover  that  I  would  have  had  to  retire  at 
least  20  years  earlier  in  order  to  learn  to  hit  a  golf 
ball.   But  the  truth  is  that  the  past  year  and  a  half  have 
been  very  busy  for  me.   I  have  sat  on  two  Courts  of  Appeals 
and,  in  fact, --after  sitting  in  Cincinnati  and  Chicago 
during  the  bitter  cold  of  February--!  have  developed  an 
appreciation  for  the  practices  followed  by  many  of  the 
senior  federal  judges  who  sit  by  designation  (pause) --head 
South  in  the  winter  and  visit  New  England  in  the  summer.   I 
am  also  currently  participating  in  an  arbitration  in  Paris 
along  with  two  distinguished  judges  from  France  and 
Malaysia.   And  I  have  accepted  previous  invitations  to 
visit  law  schools  and  to  converse  informally  with  their 
students  and  faculties. 

Yet  in  this  year  and  a  half,  I  have  declined  many 
invitations  to  give  prepared  speeches--the  alternative 
would  have  been  to  have  delivered  about  27  graduation 
addresses  on  the  same  Saturday  last  June.   But  I  am  both 
honored  and  delighted  to  have  been  asked  to  give  the  Harlan 
Fiske  Stone  lectures,  and  it  was  an  honor  to  accept  the 
invitat  ion. 

I  never  had  the  pleasure  of  meeting  Chief  Justice 
Stone.   But  I  know  him  through  the  books- -through  the 
volumes  of  the  United  States  Reports--and  through  those 
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Just ices--Black  and  Frankfurter  and  Douglas--with  whom 
Chief  Justice  Stone  and  I  both  served. 

Chief  Justice  Stone  has  been  called  a  "judge's 
judge"--a  man  who  became  a  statesman  without  ever  ceasing 
to  be  a  lawyer.   He  understood  that  humility  was  a  prime 
component  of  dignity.   He  attributed  his  success--his 
appointment  to  be  Attorney  General,  Associate  Justice  of 
the  Supreme  Court  of  the  United  States,  and  Chief 
Justice--to  the  fact  that  (quote)  "someone  who  has  had 
authority  to  invite  me  to  occupy  the  position  asked  me  to 
do  so."  (unquote) 

Dean  Stone  headed  Columbia  Law  School  for  13  years 
and  was  intensely  proud  of  this  institution.   In  fact,  this 
is  the  second  time  that  Harlan  Fiske  Stone  has  been  at 
least  indirectly  responsible  for  my  coming  to  New  York. 
More  than  forty  years  ago,  I  sought  a  clerkship  with  him 
following  my  graduation  from  the  Yale  Law  School.   But  for 
Chief  Justice  Stone  there  was  not  then  and  there  never 
would  be  an  Eli  who  could  serve  as  a  law  clerk  as  well  as  a 
Lion.   So,  as  a  Columbia  graduate  went  to  Washington,  I 
came  to  New  York  to  practice  law. 

I  have  selected  as  the  topic  of  these  lectures  an 
area  in  which  the  question  of  "what  the  law  used  to  be" 
requires  an  analysis  of  almost  a  hundred  years  of  case  law 
in  this  country  and  literally  hundreds  of  years  of  history; 
(pause)  in  which  the  question  "what  is  the  law  now"  can  be 
answered  only  with  as  complex  a  delineation  of  rules, 
exceptions  and  refinements  as  exists  in  any  field  of 
jurisprudence  (pause);  and  in  which  the  question  "what 
should  the  law  be  in  the  future"  is  currently  a  subject  of 
heated  debate  among  members  of  the  executive,  legislative 
and  judicial  branches  of  the  federal  government  and  among 
concerned  state  and  local  governmental  officials  and 
members  of  the  public  as  well.   What  I  would  like  to 
discuss  over  the  next  three  days  is  the  origin, 
development,  and  future  of  the  exclusionary  rule  of  the 
Fourth  and  Fourteenth  Amendments.   Today  I  would  like  to 
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start  with  the  question  of  who  freed  Dollree  Mapp,  the 
petitioner  in  Mapp  v.  Ohio. 

This  exclusionary  rule  sometimes  seems 
jerry-bui lt--a  little  bit  like  a  roller  coaster  track 
constructed  while  the  roller  coaster  sped  along,  with  each 
new  piece  of  track  attached  hastily  and  imperfectly  to  the 
one  before  it,  just  in  time  to  prevent  the  roller  coaster 
from  crashing,  but  without  the  opportunity  to  measure  the 
curves  and  dips  preceding  it  or  to  contemplate  the  twists 
and  turns  that  inevitably  lay  ahead.   With  the  wisdom  of 
hindsight,  it  is  certainly  possible  to  criticize  opinions 
dealing  with  this  exclusionary  rule,  for  misapplying  or 
misconstruing  prior  precedents,  and  for  failing  to  consider 
how  any  given  decision  would  affect  the  future  development 
of  the  law. 

Yet,  negative  criticism  of  the  Fourth  Amendment 
exclusionary  rule  decisions  by  itself  is  neither  very  novel 
nor  very  useful.   Rather,  my  hope  is  that  by  analyzing  the 
development  of  the  rule  today  and  tomorrow,  we  can  best 
approach  the  question  in  the  third  lecture  of  what  the  law 
should  be  in  the  future. 

And  so  our  story  begins  at  the  home  of  Dollree 
Mapp  in  Cleveland,  Ohio,  on  the  evening  of  May  23,  1957. 
She  lived  on  the  second  floor  of  a  two-family  brick  house 
and  rented  out  rooms  to  boarders.   On  that  evening  in  May, 
several  police  officers  surrounded  her  home  and  forced 
their  way  in,  searching  for  a  man  they  were  looking  for  in 
connection  with  a  recent  bombing.   After  Ms.  Mapp  requested 
to  see  the  officers'  search  warrant,  the  officers  produced 
a  piece  of  paper,  which  Ms.  Mapp  grabbed  and  placed  down 
the  front  of  her  blouse.   A  fracas  ensued  when  one  of  the 
officers  tried  to  retrieve  the  piece  of  paper.   After 
handcuffing  Ms.  Mapp  the  officers  searched  the  house.   No 
bombing  suspect  was  ever  found,  and  no  search  warrant  was 
ever  produced.   The  officers  did,  however,  find  four 
books--Af fairs  of  a  Troubadour,  Little  Darlings,  London 
Stage  Affairs  and  Memories  of  a  Hotel  Man.   The  officers 
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also  discovered  a  hand-drawn  picture  described  in  the 
State's  briefs  as  being  (and  I  quote)  "of  a  very  obscene 
nature." 

Dollree  Mapp  was  arrested  and  tried  for  (quote) 
"unlawfully  and  knowingly  having  in  her  possession  and 
under  her  control  certain  lewd  and  lascivious  books, 
pictures  and  photographs,  being  so  indecent  and  inimoral  in 
their  nature  that  the  same  would  be  offensive  to  the  Court 
and  improper  to  be  placed  on  the  records  thereof."   At  the 
trial,  her  counsel  argued  that  the  books  and  pictures 
belonged  to  a  man  named  Morris  Jones,  a  former  roomer  at 
her  house  who  had  recently  moved  to  New  York.   The  lawyer 
argued  that  Dollree  Mapp  had  merely  been  storing  some  of 
the  belongings  Jones  had  left  behind. 

.  .  .  But  to  no  avail.   She  was  found  guilty  and 
sentenced  to  confinement  in  the  Ohio  State  Women's 
Reformatory  for  one  to  seven  years.   Both  the  Ohio  Court  of 
Appeals  and  the  Supreme  Court  of  Ohio  affirmed  the 
conviction  and  sentence.   She  then  appealed  to  the  United 
States  Supreme  Court. 

The  Jurisdictional  Statement  in  Mapp  v.  Ohio 
raised  questions  as  to  the  constitutionality  of  the 
instructions  to  the  jury;  the  sentence  imposed;  the  statute 
upon  which  the  conviction  was  based;  and,  finally,  the 
conduct  of  the  police.   This  last  issue  was  limited  solely 
to  the  constitutionality  of  the  police  behavior  under  the 
"shock  the  conscience"  standard  delineated  in  the  1951 
stomach  pump  case,  Rochin  v.  California.   The  substantial 
federal  question  which  motivated  the  Supreme  Court  to  hear 
the  appeal  was  whether  the  Ohio  statute  was  vague  and 
overbroad  in  violation  of  the  First  and  Fourteenth 
Amendments'  free  press  guarantee,  and  the  overwhelming 
portion  of  the  briefs  and  all  of  the  oral  argument  were 
devoted  to  this  issue. 

Until  the  circulation  of  the  first  draft  of  the 
majority  opinion  in  Mapp  v.  Ohio,  therefore,  the  issue  of 
the  constitutionality  of  the  search  by  the  state  police 
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officers  and  of  the  propriety  of  a  conviction  based  on  the 
fruits  of  this  search  was  mentioned  only  by  an  Amicus 
Curiae,  the  ACLU .   It's  20-page  brief  included  a  three 
sentence  paragraph  at  the  very  end  asking  the  Court  to 
overrule  its  1949  decision  in  Wolf  v.  Colorado.   1  shall 
discuss  that  case  soon  at  length,  but  for  now,  it  will 
suffice  to  say  that  the  Wolf  case  had  held  that  state 
courts  were  not  required  to  exclude  evidence  seized  in 
violation  of  the  Fourth  and  Fourteenth  Amendments--though 
under  the  Court's  decision  in  Weeks  v.  United  States,  such 
evidence  was  inadmissible  in  federal  courts. 

That  Che  ACLU's  argument  was  not  regarded  by  the 
parties  as  even  a  remotely  important  issue  in  the  case  was 
made  clear  at  the  oral  argument.   The  appellant's  lawyer 
was  asked  whether  he  was  requesting  the  Court  to  overrule 
Wolf  V.  Colorado  and,  thus,  to  exclude  the  fruits  of  an 
illegal  search  at  a  state  trial.   He  answered,  quite 
candidly,  that  he  had  never  heard  of  the  Wolf  case. 

In  any  event,  Dollree  Mapp  was  to  go  free.   At  the 
Conference  following  the  argument,  a  majority  of  the 
Justices  agreed  that  the  Ohio  statute  violated  the  First 
and  Fourteenth  Amendments.   Justice  Tom  Clark  was  assigned 
the  job  of  writing  the  opinion  of  the  Court. 

What  transpired  in  the  month  following  our 
Conference  on  the  case  is  really  a  matter  of  speculation  on 
my  part,  but  I  have  always  suspected  that  the  members  of 
the  soon-to-be  Mapp  majority  had  met  in  what  I 
affectionately  call  a  "rump  caucus"  to  discuss  a  different 
basis  for  their  decision.   But  regardless  of  how  they 
reached  their  decision,  five  Justices  of  the  Court 
concluded  that  Dollree  Mapp's  conviction  had  to  be  reversed 
because  evidence  seized  in  an  illegal  search  had  to  be 
excluded  from  state  trials  as  well  as  federal  ones.   Wolf 
V.  Colorado  was  to  be  overruled. 

My  reaction  when  Tom  Clark's  proposed  Court 
opinion  reached  my  desk  was  complete  shock.   I  wrote  him  a 
note  immediately,  expressing  my  surprise,  and  questioning 
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the  wisdom  of  overruling  an  important  doctrine  in  a  case  in 
which  the  issue  was  not  briefed,  argued,  or  discussed 
either  by  the  state  courts,  by  the  parties'  counsel,  or  at 
our  Conference  following  the  oral  argument. 

The  case  of  Mapp  v.  Ohio  provides  significant 
insight  into  the  judicial  process  and  the  evolution  of 
law--a  First  Amendment  controversy  was  transformed  into 
perhaps  the  most  important  search  and  seizure  decision  in 
history.   But  the  Mapp  case  should  not  be  analyzed  by 
itself,  and  the  question  "Who  Freed  Dollree  Mapp"  cannot  be 
answered  merely  by  listing  the  members  of  Tom  Clark's 
majority.   Rather,  the  decision  in  Mapp  v.  Ohio  is  best 
understood  as  the  last  event  in  a  three-stage  evolutionary 
process. 

The  three  distinct  stages  which  led  to  the  freeing 
of  Dollree  Mapp  were:  (1)  the  formulation  and  adoption  of 
the  Fourth  Amendment;  (2)  the  annexation  of  the 
exclusionary  rule  to  the  Fourth  Amendment;  and  (3)  the 
incorporation  of  the  Fourth  Amendment  and  its  baggage, 
including  the  exclusionary  rule,  into  the  Fourteenth 
Amendment,  thereby  restricting  the  individual  States. 
Stage  one  was  the  product  of  the  efforts  of  the  Framers  of 
the  Bill  of  Rights;  stages  two  and  three  were  the  work  of 
various  Supreme  Court  Justices. 

Despite  the  fact  that  questions  of  what  the 
Framers  intended  on  a  given  issue  usually  attract  as  many 
answers  as  there  are  people  interested  in  the  subject, 
historical  analyses  of  the  reasons  for  the  first  stage  of 
the  process--the  formulation  and  adoption  of  the  Fourth 
Amendment--have  consistently  reached  the  same  conclusion: 
The  Framers  of  the  Bill  of  Rights  were  all  too  familiar 
with  two  practices  employed  by  the  British  Crown  which, 
they  believed,  jeopardized  the  liberty  of  every  citizen. 
From  as  early  as  the  sixteenth  century  and  most  prominently 
under  the  reign  of  Charles  II,  the  most  powerful  legal 
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weapon  in  England  against  critics  of  the  Crown  was  the 
general  warrant.   The  prolific  authors  of  pamphlets  critical 
of  the  English  government  were  not  foolish  enough  to  ask  for 
a  by-line  in  the  17th  and  18th  centuries.   The  Crown 
regarded  all  such  publications  as  libel,  and  redress  against 
libelous  authors  and  publishers  could  easily  be  had-- 
(pause)  if  only  the  scoundrels  could  be  located.   The  Crown 
relied  on  the  general  warrant  to  conduct  "search  and 
destroy"  missions--by  which  to  identify  and  to  close  down 
libelous  printers. 

Both  by  their  terms  and  by  the  manner  of  their 
issuance,  the  warrants  presented  a  grave  threat  to  the 
freedom  of  the  press.   The  warrants  empowered  their  holders 
to  "seize,  take  hold  and  burn  ...  books,  and  things  ... 
offensive  to  the  state."   The  warrants  were  issued  without  a 
showing  of  probable  cause  and  often,  without  even  suspicion 
of  criminal  wrongdoing.  And  since  no  particular  individual 
was  charged  with  violating  the  law,  no  name  appeared  on  the 
warrant.   The  warrants  were  valid  for  the  duration  of  the 
life  of  the  monarch  under  whose  name  they  were  issued.   And 
to  make  matters  worse,  for  almost  a  century,  from  1550  to 
1640,  the  general  warrants  were  issued  to  the  Stationer's 
Company,  the  printer's  private  guild.   The  guild  used  the 
warrants  to  protect  its  monopoly  by  destroying  the  premises 
of  non-licensed  printers. 

Opposition  to  the  use  of  general  warrants  began  to 
mount  in  England  at  roughly  the  same  time  that  opposition  to 
the  full  panoply  of  perceived  abuses  by  the  Mother  Country 
began  to  foment  in  the  Colonies.   In  1762,  Number  45  in  the 
pamphlet  series  "North  Boston"  was  published,  vehemently 
critizing  the  Crown.  The  Secretary  of  State,  Lord  Halifax, 
issued  a  general  warrant  to  four  messengers  and  a  constable, 
and  ordered  them  to  search  for  and  seize  the  authors, 
printers,  and  publishers  of  No.  45,  as  well  as  their 
papers.   On  the  strength  of  that  single  warrant,  49  people 
were  arrested  in  three  days.   Through  information  secured 
from  the  printer  of  No.  45  the  messengers  learned  the 
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identity  of  its  author,  John  Wilkes.   They  showed  Wilkes  the 
general  warrant  and  attempted  to  arrest  him.   Since  even  his 
name  was  not  on  the  warrant,  Wilkes  declared  it  "a 
ridiculous  warrant  against  the  whole  English  nation." 
Although  he  was  taken  into  custody,  Wilkes  and  the  arrested 
printers  fought  on.   They  challenged  the  legality  of  the 
general  warrant  by  bringing  civil  damage  suits,  first 
against  the  messengers,  then  against  the  Under-Secretary  of 
State,  and  finally  against  the  Secretary  of  State  himself. 
In  each  suit,  the  English  Bench,  led  by  Lord  Chief  Justice 
Pratt  and  Lord  Mansfield,  found  for  the  plaintiffs  and 
awarded  damages.   In  his  opinion  in  Wilkes  v.  Wood  in  1763, 
Chief  Justice  Pratt  simultaneously  uprooted  the  general 
warrant  in  England  and  planted  the  seed  for  the  Fourth 
Amendment  in  this  country,  by  proclaiming:   (quote)  "If  such 
a  power  is  truly  invested  in  a  secretary  of  state,  and  he 
can  delegate  this  power,  it  certainly  may  affect  the  person 
and  property  of  every  man  in  this  kingdom,  and  is  totally 
subversive  of  the  liberty  of  the  subject."   (unquote) 

The  other  specific  example  of  governmental  abuse 
that  inspired  the  formulation  and  adoption  of  the  Fourth 
Amendment  was,  once  again,  not  the  enforcement  of  criminal 
laws,  but  the  enforcement  of  the  English  tax  laws  in  the 
colonies.   While  general  warrants  were  being  issued  to  the 
printer's  union  and  the  King's  messengers  to  bedevil  authors 
and  publishers  in  England,  a  special  form  of  general 
warrant,  known  as  a  writ  of  assistance,  was  adding  to  the 
colonists'  fury  over  British  taxation  and  import  regulations. 

The  colonists  had  reacted  to  the  British  import 
taxes  and  to  the  bans  on  importing  various  goods  from  other 
European  nations  by  practicing  the  age-old  craft  of 
smuggling.   The  task  of  curbing  such  smuggling  fell  upon  the 
customs  officials  in  each  colonial  port  city,  and  in  an 
effort  to  assist  these  officials,  the  Crown  armed  the 
customs  inspectors  with  writs  of  assistance.   The  writ 
permitted  its  bearer--the  customs  official--to  search  with 
unlimited  discretion  for  the  duration  of  the  life  of  the 
reigning  monarch. 


685 


With  the  death  of  George  II  in  1760,  new  writs  of 
assistance  had  to  be  issued  to  the  customs  inspectors.   The 
colonists,  especially  in  Boston,  vehemently  opposed  the 
issuance  of  the  writs.   Their  cause  was  led  by  James  Otis, 
who  resigned  from  his  British  government  post  as  Advocate 
General  of  Admiralty  rather  than  defend  the  government  in 
the  controversy  over  the  writs.   On  behalf  of  63  Boston 
merchants  Otis  delivered  an  eloquent  five-hour  oral  argument 
in  the  Superior  Court  in  Massachusetts. 

Otis  lost  the  case,  but  he  may  have  won  the  war. 
The  opposition  to  the  writs  throughout  the  colonies  mounted 
in  the  wake  of  Otis'  words,  and  throughout  the  colonies 
courts  refused  to  issue  them.   John  Adams,  who  had  sat  in 
the  courtroom  and  had  listened  to  Otis'  argument  later 
declared,  (quote)  "Every  man  of  a  crowded  audience  appeared 
to  me  to  go  away,  as  I  did,  ready  to  take  arms  against  writs 
of  assistance.  .  .  .   Then  and  there  the  Child  Independence 
was  born."  (unquote) 

Political  historians  have  debated  whether  and  by  how 
much  the  issue  of  writs  of  assistance  and  Otis'  oral 
argument  contributed  to  the  coming  of  the  Revolution.   The 
debate  will  probably  never  be  resolved  and,  for  our 
purposes,  it  is  rather  unimportant.   What  is  important  is 
the  recognition  that  from  the  colonists'  experiences  with 
general  warrants  and  writs  of  assistance  as  tools  of 
censorship  and  tyranny,  the  Fourth  Amendment  emerged. 

Our  search  to  discover  "Who  Freed  Dollree  Mapp" 
continues  to  its  second  stage--the  development  through 
Supreme  Court  case  law  of  the  Exclusionary  Rule  as  a  central 
element  of  the  Fourth  Amendment's  prohibition  against 
unreasonable  searches  and  seizures.   Since  the  doctrinal 
origins  of  the  Rule  are  not  obvious  from  either  the  text  or 
the  history  surrounding  the  adoption  of  the  Fourth 
Amendment,  one  might  expect  that  the  early  cases  discussing 
the  Rule  would  have  supplied  a  clear  explanation  for  its 
creat  ion. 
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From  the  perspective  of  hindsight,  the  Justices 
first  faced  with  the  question  of  whether  to  exclude  evidence 
obtained  in  violation  of  the  Fourth  Amendment  could 
conceivably  have  selected  any  one  of  five  possible  theories 
with  which  to  explain  a  decision  whether  or  not  to  adopt  an 
exclusionary  rule.   First,  they  could  have  focused  on  the 
history  of  the  Amendment,  noting  its  roots  in  civil  law 
enforcement,  and  reasoned  that  because  of  the  absence  of 
support  for  exclusion  in  the  text  or  history  of  the  Fourth 
Amendment,  there  was  no  doctrinal  basis  for  excluding 
relevant  evidence  at  a  trial.   Second,  and  at  the  other 
extreme,  the  Justices  could  have  concluded  that  the 
exclusion  of  evidence  seized  in  violation  of  the  Fourth 
Amendment  was  one  of  the  rights  secured  by  that  Amendment. 
Third,  they  could  have  decided  that  the  combination  of  the 
Fourth  Amendment  and  the  Fifth  Amendment's  guarantee  of  "due 
process"  of  law  or  its  prohibition  against  compelled 
self-incrimination  forbid  the  courts  to  receive  evidence 
obtained  in  violation  of  the  Fourth  Amendment.   Fourth,  they 
could  have  concluded  that  the  Fourth  Amendment  required  only 
that  there  be  some  adequate  remedy  for  violat ions--and  that 
exclusion  was  one  of  a  number  of  possible  remedies.   Fifth 
and  finally,  the  Justices  could  have  held  that  exclusion  is 
in  no  way  required  by  the  Constitution;  they  could,  however, 
have  decided  to  adopt  a  rule  of  exclusion  as  an  evidentiary 
rule  based  on  the  Court's  supervisory  power. 

The  early  cases  failed  to  provide  insight  and 
guidance  into  which  of  these  views  was  accepted.   In  fact, 
no  decision  by  the  Court  has  ever  fully  explored  the 
possible  alternative  doctrinal  origins  of  the  rule.   And  the 
reasons  advanced  in  defense  of  the  rule  seem  to  have  changed 
subtly  over  time,  usually  without  any  recognition  by  the 
Justices  involved. 

The  actual  birth  of  the  exclusionary  rule  was  not 
the  product  of  spirited  debate  over  various  possible 
doctrinal  origins,  but  rather  it  was  the  offspring  almost  of 
accident.   The  famous  cases  cited  as  the  roots  of  the  rule 
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are  not  in  themselves  works  of  constitutional 
bri lliance-- they  have  become  legendary  only  through  the 
ability  of  subsequent  cases,  articles,  classroom  discussions 
and  speeches  to  find  the  seeds  of  constitutional  genius 
between  the  lines  of  the  opinions.  None  of  the  first  three 
Supreme  Court  cases  credited  with  producing  the  rule  ever 
actually  focused  on  whether  the  exclusionary  rule,  as  we 
know  it,  should  exist--yet,  somehow,  in  1914  after  all  three 
cases  had  been  decided,  the  rule  was  established. 

The  first  case  associated  with  the  development  of 
the  exclusionary  rule  was  Boyd  v.  United  States.   Yet,  the 
Boyd  case  was  really  a  civil  case--not  a  criminal  case.   No 
police  were  involved  in  the  Boyd  case  and  no  search  or 
seizure  ever  took  place.   In  the  Boyd  case,  the  government 
commenced  a  forfeiture  proceeding  against  New  York 
businessmen  for  importing  35  cases  of  plate  glass  in 
violation  of  import  and  revenue  laws.   During  the  course  of 
the  civil  forfeiture  trial,  the  government  sought  discovery 
of  invoices  for  the  goods  in  order  to  prove  the  quantity 
and  value  of  the  cases  of  plate  glass.   The  Boyds  produced 
the  invoices,  but,  following  a  verdict  for  the  government, 
they  appealed  the  judgment  on  the  grounds  that  the 
compelled  production  of  the  invoices  violated  the  Fourth 
and  Fifth  Amendments. 

As  you  can  see  from  the  recitation  of  the  facts, 
it  is  hard  to  find  a  Fourth  Amendment  issue  in  the  case--at 
least,  given  the  current  conception  of  that  Amendment.   But 
remembering  the  roots  of  the  Amendment,  the  Court 
apparently  thought  that  the  Boyd  case  looked  like  the  type 
of  case  that  the  Fourth  Amendment  was  designed  to  cover. 
In  fact,  the  opinion  recounted  the  tales  of  both  John 
Wilkes'  experience  with  general  warrants  and  James  Otis' 
attack  on  writs  of  assistance  and  likened  the  Boyds'  plight 
to  that  of  the  Boston  merchants. 

With  a  few  clever  maneuvers.  Justice  Bradley  was 
able  to  convert  the  issue  in  the  case  into  a  Fourth 
Amendment  question.   The  key  point  in  his  analysis  was  the 
conclusion  that  the  compulsory  production  of  private  papers 
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fell  within  the  scope  of  the  Fourth  Amendment  because  it 
"effect[ed]  the  sole  object  and  purpose  of  [a]  search  and 
seizure."   Justice  Bradley  then  found  that  the  search  was 
"unreasonable"  because  it  sought  private  papers,  not 
contraband,  weapons  or  stolen  goods.   The  request  for 
documents,  therefore,  constituted  an  unreasonable  search 
and  seizure  in  violation  of  the  Fourth  Amendment,  even 
though  it  was  advanced  in  the  context  of  a  civil  forfeiture 
proceeding. 

Having  established  the  Fourth  Amendment  violation, 
Justice  Bradley's  Court  opinion  injected  exclusion  into  the 
picture  by  noting  the  "intimate  relation"  between  the 
Fourth  and  the  Fifth  Amendments.   He  stated  that  the  two 
Amendments  "run  almost  into  each  other."   An  unreasonable 
search  violative  of  Che  Fourth  Amendment  is  undertaken  in 
order  to  compel  a  man  to  give  evidence  against  himself. 
Seizing  private  books  and  papers,  according  to  Justice 
Bradley's  opinion,  was  substantially  the  equivalent  of 
compelling  the  owner  of  the  papers  to  give  the  testimony 
contained  in  the  papers.   The  Court's  opinion  concluded, 
therefore,  that  to  admit  into  evidence  papers  that  had  been 
acquired  through  an  illegal  search  and  seizure  would 
constitute  a  second  and  independent  violation  of  the 
Const itution--a  violation  of  the  Fifth  Amendment's 
guarantee  against  compulsory  self-incrimination.   Thus  in 
the  Boyd  case,  the  exclusion  of  evidence  was  not  declared 
to  be  necessary  to  remedy  the  Fourth  Amendment  violation. 
Rather,  the  concept  of  excluding  evidence  was  born  out  of 
the  belief  that  to  admit  papers  and  books  would  violate  the 
Fifth  Amendment--an  amendment  which  was  specifically 
intended  to  protect  a  defendant's  rights  at  a  trial. 

The  second  two  cases  in  the  three  case  set  that 
have  been  identified  as  the  source  of  the  exclusionary  rule 
were  written  by  the  same  Justice--a  Justice  from  Ohio: 
Justice  William  R.  Day. 

In  1903,  Albert  Adams  was  arrested  and  convicted 
in  New  York  for  illegal  gambling.   His  conviction  was 
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obtained  in  part  because  of  the  admission  into  evidence  of 
private  papers  seized  by  the  police  while  they  were 
searching  for  gambling  paraphenalia.   Relying  on  the  Boyd 
case,  Adams'  counsel  appealed  the  conviction,  arguing  that 
the  papers  had  been  seized  in  violation  of  the  Fourth  and 
Fourteenth  Amendments,  and  that  their  admission  into 
evidence  violated  the  Fifth  and  Fourteenth  Amendments. 
Writing  for  the  Court,  in  Adams  v.  New  York,  Justice  Day 
found  no  Fourth  or  Fifth  Amendment  violation;  and  therefore 
did  not  reach  the  question  whether  those  provisions  were  to 
be  applied  to  the  States  through  the  Fourteenth  Amendment, 
He  characterized  the  question  raised  as  an  issue  of 
evidence  and  not  as  one  of  constitutional  law;  so 
characterized,  the  objection  was  easily  rejected.   Justice 
Day  noted  that  the  illegally-seized  evidence  was  "clearly 
competent  as  tending  to  establish  the  guilt  of  the  accused 
of  the  offense  charged."   He  then  noted  that  both  "the 
weight  of  authority  and  reason"  limited  the  scope  of  review 
to  the  competency  of  the  evidence,  regardless  of  the  means 
by  which  it  was  secured.   Justice  Day  distinguished  the 
Boyd  case  by  reading  that  opinion  merely  to  hold  that  the 
compulsory  production  of  documents  violated  the  Fourth  and 
Fifth  Amendments.   But  back  in  1903,  the  words  of  Justice 
Day  seemed  to  bury  the  exclusionary  rule--even  before  its 
birth  was  recognized. 

Just  ten  years  later,  however,  it  became  clear 
that  the  Adams  case  was  just  an  early  wild  turn  in  the 
exclusionary  rule  roller  coaster  track.   In  the  new  case, 
Weeks  v.  United  States,  the  defendant  Weeks,  like  Adams, 
was  tried  for  and  convicted  of  illegal  gambling.   Once 
again,  the  conviction  was  appealed  on  the  grounds  that 
papers  which  were  admitted  into  evidence  had  been  illegally 
seized  in  violation  of  the  Fourth  Amendment.   The 
government  brief  was  short--less  than  three  pages  long-- 
and  its  position  was  clear:   (quote)  "The  question  is  no 
longer  open."   (unquote)   The  Adams  case  controlled  and, 
thus,  the  competent  evidence,  regardless  of  how  it  was 
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secured,  was  admissible.   Once  again.  Justice  Day  was 
assigned  the  task  of  writing  the  Court  opinion.   The 
opinion  of  the  Court  was  unanimous,  and  Weeks'  conviction 
was  reversed. 

In  his  opinion,  Justice  Day  discussed  both  the 
history  of  the  Fourth  Amendment  and  the  language  from  the 
Boyd  case.   He  distinguished  the  case  of  a  search  for  the 
fruits  or  evidence  of  crime,  noting  that  the  Fourth 
Amendment  specifically  protected  papers,  and,  therefore, 
letters.   And  then  Justice  Day  referred  to  the  single  fact 
in  the  case  which  distinguished  it  from  the  Adams  case--a 
single  fact  that  brought  the  exclusionary  rule  back  to 
life.   Adams'  attorney  had  objected  at  the  trial  to  the 
introduction  of  evidence  because  of  the  means  by  which  it 
was  secured.   In  contrast,  Weeks'  attorney  had  filed  a 
petition  before  trial  for  the  return  of  his  private  papers, 
books  and  other  property.   In  his  appeal,  Weeks'  lawyer 
cited  the  refusal  to  grant  this  petition  as  reversible 
error.   The  Court  agreed. 

It  seems  shocking  that  what  appears  to  be  a 
procedural  technicality  could  in  fact  be  responsible  for 
the  birth  of  the  exclusionary  rule.   But  Weeks  was  entitled 
to  have  the  violation  of  his  Fourth  Amendment  rights 
remedied — he  could  sue  for  damages  to  compensate  for  his 
lost  privacy  and,  upon  proper  motion,  he  could  secure  the 
return  of  his  property  that  had  been   illegally-seized. 
And  because  the  Government  was  required  to  return  the 
papers  before  trial,  and  because  it  was  unable  by  virtue  of 
the  Fifth  Amendment  to  subpoena  their  production,  the 
government  could  not  produce  the  evidence  at  the  trial. 
Thus,  the  Court  did  not  hold  that  exclusion  was  required 
either  under  its  supervisory  power  or  under  the  Fourth 
Amendment;  instead,  exclusion  was  understood  to  be  the 
result  of  the  hypothetical  unavailability  of  the  evidence. 

By  focusing  on  the  history  of  the  Fourth  Amendment 
and  the  reasoning  of  the  Boyd  and  Weeks  cases,  the  limits 
of  this  so-called  "exclusionary  rule"  as  it  existed  in  191A 
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can  be  readily  understood.   Exclusion  was  a  by-product  in 
Boyd  of  the  Fifth  Amendment's  ban  on  compulsory  testimony; 
therefore,  only  evidence--l ike  papers  and  books  and  not 
contraband- -1  ike  drugs  and  guns--could  be  excluded. 
Exclusion  was  a  by-product  in  Weeks  of  the  Fourth 
Amendment's  mandate  that  the  government  must  return  the 
property  of  citizens  that  it  wrongfully  seized;  therefore, 
the  rule  could  be  operative  only  with  proper ty--once  again, 
like  papers  and  books,  which  people  are  entitled  to  own, 
and  not  contraband  like  drugs  and  bombs.   And,  in  any 
event,  the  rule  that  all  relevant  evidence  was  admissible, 
regardless  of  how  secured,  was  still  the  law. 

To  understand  the  remainder  of  the  second  stage  of 
the  process  leading  to  the  freeing  of  Dollree  Mapp--the 
annexation  of  a  full-blown  rule  of  exclusion  to  the  Fourth 
Amendment-- it  is  necessary,  therefore,  to  focus  on  how  the 
carefully  limited  holdings  of  the  Boyd  and  Weeks  cases 
evolved  into  a  rule  of  evidence  and  criminal  procedure 
requiring  all  unconstitutionally  seized  evidence  to  be 
excluded  at  a  trial. 

In  the  early  1920s,  the  Supreme  Court  decided  two 
cases  which  added  to  the  development  of  the  rule  in  very 
significant  ways.   In  the  first  case,  Silverthorne  Lumber 
Co.  v.  United  States,  agents  of  the  federal  government  had 
illegally  raided  the  offices  of  the  lumber  company  and  had 
seized  books  and  papers.   After  copying  and  photographing 
the  papers,  the  agents  returned  them  all.   Knowing  that  the 
Fifth  Amendment's  guarantee  against  compulsory 
self-incrimination  does  not  apply  to  corporations,  the 
government  then  issued  a  subpoena  duces  tecum  to  the  lumber 
company  for  the  original  papers. 

Before  the  Supreme  Court,  the  government  contended 
that  the  Fourth  Amendment  offered  no  immunization  from 
prosecution  based  on  information  obtained  in  the  search;  in 
its  view  the  provision  only  required  the  return  of 
illegally  seized  goods.   In  1920,  in  light  of  the  text  and 
history  of  the  Fourth  Amendment  and  of  the  Boyd ,  Adams ,  and 
Weeks  cases,  the  government's  position  seemed  likely  to 
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prevail.   But  in  a  three-page  opinion  by  Justice  Holmes, 
the  Court  held  otherwise,  and  significantly  expanded  the 
reach  of  the  exclusionary  rule.   He  wrote:   "The  essence  of 
a  provision  forbidding  the  acquisition  of  evidence  in  a 
certain  way  is  that  not  merely  evidence  so  acquired  shall 
not  be  used  before  the  Court  but  that  it  shall  not  be  used 
at  all."   The  Court  offered  no  explanation  for  why  the 
evidence  was  not  admissible  under  the  Adams  decision;  it 
simply  stated  that  the  Weeks  case  was  controlling. 

The  second  case,  decided  in  1921,  was  Gouled  v. 
United  States.   During  the  course  of  an  illegal  search,  the 
government  had  seized  several  papers  without  the  knowledge 
of  Gouled.   Because  he  was  unaware  of  the  seizure,  Gouled 
did  not  move  before  trial  for  the  return  of  the  papers,  and 
was  forced  to  seek  their  suppression  when  he  first  learned 
of  the  seizure  at  the  trial.   Gouled' s  motion  seemed  to  be 
without  merit  in  light  of  the  long-settled  rule  discussed 
in  the  Adams  case.   The  first  Justice  Clarke,  however, 
simply  stated  that  "[T]he  objection  was  not  too  late,  for, 
coming  as  it  did  promptly  upon  the  first  notice  the 
defendant  had  that  the  Government  was  in  possession  of  the 
papers,  the  rule  of  practice  relied  upon,  that  such  an 
objection  will  not  be  entertained  unless  made  before  trial, 
was  obviously  inapplicable." 

Without  even  citing  the  Adams  case.  Justice  Clarke 
overruled  that  decision.   He  stated:   "It  is  plain  that  the 
trial  court  acted  upon  the  rule,  widely  adopted,  that 
courts  in  criminal  trials  will  not  pause  to  determine  how 
the  possession  of  evidence  tendered  has  been  obtained. 
While  this  is  a  rule  of  great  practical  importance,  yet, 
after  all,  it  is  only  a  rule  of  procedure,  and  therefore  it 
is  not  to  be  applied  as  a  hard  and  fast  formula  to  every 
case,  regardless  of  its  special  circumstances....   A  rule 
of  practice  must  not  be  allowed  for  any  technical  reason  to 
prevail  over  a  constitutional  right."  (unquote) 

The  Silverthorne  and  Gouled  opinions  went  far    ' 
towards  converting  the  limited  rules  of  the  Boyd  and  the 
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Weeks  cases  into  a  full-blown  rule  of  exclusion  at  federal 
trials.   But  the  conversion  was  not  yet  complete.    Five 
years  after  the  Gouled  decision,  in  Agnello  v.  United 
States ,  the  Court  was  presented  with  an  opportunity  to 
reevaluate  each  of  the  remaining  limitations  on  the 
exclusionary  rule  imposed  in  the  Boyd  and  Weeks  opinions. 
The  government  had  illegally  seized  a  can  of  cocaine  from 
Frank  Agnello's  house.   Agnello  challenged  his  conviction 
by  arguing  that  the  trial  court  should  have  suppressed  the 
cocaine.   The  government  countered  by  relying  on  the 
distinction  between  the  Weeks  and  Adams  cases  (pause): 
because  Agnello  could  not  move  for  the  return  of  the 
cocaine  and  had  only  attempted  at  trial  to  have  the 
evidence  suppressed,  the  Court  could  not  inquire  into  the 
source  of  the  evidence  in  assessing  its  admissibility. 

Justice  Butler's  opinion  for  the  Court  attached  no 
significance  to  the  distinction  between  drugs  and  papers. 
It  noted  that  because  Agnello  had  maintained  he  did  not  own 
the  cocaine,  he  could  not  have  moved  for  its  return.   It 
would  therefore,  according  to  the  Court's  opinion,  be 
unreasonable  to  hold  that  Agnello  could  only  secure  the 
suppression  of  the  cocaine--as  was  his  constitutional 
right--by  moving  before  trial  for  its  return.   Justice 
Butler  repeated  the  line  made  famous  in  Gouled ,  (quote)  "A 
rule  of  practice  must  not  be  allowed  for  any  technical 
reason  to  prevail  over  a  constitutional  right."  (unquote) 
In  sum,  by  holding  that  when  evidence  is  contraband,  a 
defendant  does  not  have  to  move  before  the  trial  for  its 
return  in  order  to  suppress  the  evidence,  the  Court 
completed  the  task  of  turning  the  Adams  case  on  its  head. 
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The  doctrine  of  the  Adams  case  did  resurface  from 
time  to  time,  but  the  course  of  the  law  was  not  to  be 
changed.   It  would  take  several  years  and  many  cases  before 
courts  would  fail  to  cite  the  Fifth  Amendment,  along  with 
the  Fourth,  as  the  basis  for  exclusion.   Indeed,  Justice 
Black  joined  the  Court's  opinion  in  the  Mapp  case--and  cast 
the  deciding  vote--with  the  understanding  that  exclusion 
was  required  by  the  Fifth  and  Fourteenth  Amendments.   But 
it  is  fair  to  say  that  by  1925,  the  second  of  the  three 
stages  in  the  process  of  freeing  Dollree  Mapp--the 
annexation  of  the  exclusionary  rule  to  the  Fourth 
Amendme.nt--was  basically  complete.   Tomorrow,  we  shall 
consider  the  third  stage:   the  incorporation  of  the  Fourth 
Amendment  into  the  liberties  protected  by  the  Fourteenth 
Amendment  and  the  application  of  the  exclusionary  rule  to 
the  States. 

I  have  spent  much  of  the  time  this  evening  casting 
doubt  on  whether  the  formulation  and  adoption  of  the 
exclusionary  rule  was  anything  other  than  an  accident. 
This  approach  might  tend  to  sour  the  remainder  of  our  joint 
pursuit--to  trace  and  understand  the  development  of  the 
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Does  the  Constitution  Require  the  Exclusion 
of  Illegally  Obtained  Evidence? 

The  Association  of  the  Bar  of  the  City  of  New  York 
Wednesday,  April  27,  1983 

Dean  Rosenthal,  Ladies  and  Gentlemen: 

At  the  close  of  my  talk  yesterday,  I  tried  to  give  a 
quick  preview  of  today's  discussion.   For  the  benefit  of 
those  who  were  not  present  then,  as  well  as  to  insure  that 
the  subjects  to  be  discussed  today  can  be  readily  understood 
in  the  context  of  our  overall  pursuit,  it  may  be  useful  at 
this  point  to  summarize  briefly  the  highlights  of  yesterday's 
d  iscussion . 

The  subject  of  this  three-part  lecture  is  the 
evolution  of  the  Fourth  Amendment  exclusionary  rule--a  rule 
that  has  always  been  the  subject  of  controversy,  but  perhaps 
never  more  so  than  now.   It  is  my  hope  to  shed  some  light  on 
the  question  of  the  proper  future  of  this  exclusionary  rule 
by  focusing  on  its  origins  and  its  development.   Toward  that 
end,  I  recounted  yesterday  the  facts  and  the  surprising 
jurisprudential  developments  in  the  case  of  Mapp  v.  Ohio : 
Much  to  the  surprise  and  chagrin  of  four  of  the  Justices,  a 
difficult  First  Amendment  case  became  one  of  the  most 
important  Fourth  and  Fourteenth  Amendment  cases  of  our  time. 

I  noted  that  the  Mapp  case  should  be  understood  as 
the  final  event  in  a  three  stage  evolutionary  process  that 
established  this  exclusionary  rule:   (1)  the  formulation  and 
adoption  of  the  Fourth  Amendment;  (2)  the  annexation  of  the 
exclusionary  rule  to  the  Fourth  Amendment;  and  (3)  the 
incorporation  of  the  Fourth  Amendment  and  its  baggage, 
including  the  exclusionary  rule,  into  the  Fourteenth 
Amendment . 

We  began  to  examine  this  three-step  evolutionary 
process  yesterday  in  an  attempt  to  discover  "Who  Freed 
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Dollree  Mapp,"  emphasizing  that  the  Framers  of  the  Bill  of 
Rights,  who  were  responsible  for  the  first  stage  of  this 
process,  could  not  possibly  have  envisioned  that  the  Fourth 
Amendment  would  serve  as  the  basis  for  a  major  rule  of 
criminal  procedure  and  evidence.   The  Fourth  Amendment  was 
not  designed  to  establish  rights  solely  for  those  accused  of 
criminal  offenses;  it  was  not  necessarily  even  intended  to 
affect  the  domain  of  criminal  law.   Rather,  the  Amendment  was 
written  to  protect  us  all--to  protect  the  privacy  of  each  one 
of  us  in  our  homes,  our  persons,  our  papers  and  our  effects-- 
regardless  of  the  manner  in  which  the  actions  of  the 
government  threaten  that  security.   The  Framers  of  the  Fourth 
Amendment  had  witnessed  the  English  use  general 
warrants  at  home  as  tools  of  censorship,  and  writs  of 
assistance  in  the  colonies  to  enforce  import  laws.   The 
security  of  every  person's  house  and  papers  was  seen, 
therefore,  as  an  integral  part  of  the  freedom  of  the  press  as 
well  as  of  the  freedom  to  conduct  one's  life  and  one's 
business  shielded  from  overzealous  governmental  regulation. 
It  was  those  freedoms  that  the  Fourth  Amendment  was 
originally  designed  to  protect. 

Towards  the  end  of  the  discussion  yesterday,  I  noted 
that,  in  the  early  cases,  those  Justices  faced  with  a  request 
for  exclusion  were  presented  with  an  opportunity  to  select 
from  five  possible  interpretations  of  the  Bill  of  Rights. 
They  could  have  denied  the  request,  ruling  that  the  text  and 
history  of  the  Fourth  Amendment  did  not  support  such  a 
claim.   Alternatively  they  could  have  adopted  an  exclusionary 
rule  based  on  any  one  of  four  possible  interpretations  of  the 
Constitution  and  the  courts'  authority.   First,  the  Justices 
could  conceivably  have  ruled  that  the  exclusion  of  evidence 
obtained  through  an  illegal  search  and  seizure  was  mandated 
by  the  Fourth  Amendment  itself,  or  perhaps  in  combination 
with  the  Fifth  Amendment's  prohibition  of  compulsory 
self-incrimination.   Secondly,  they  could  have  held  that  the 
exclusion  of  evidence  was  one  of  a  variety  of  potential 
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remedies  for  a  Fourth  Amendment  violation,  any  one  of 
which--but  no  specific  one--was  con3t 1  tut ionally  required. 
Thirdly,  they  could  have  concluded  that  the  combination  of 
the  Fourth  Amendment  and  the  constitutional  guarantee  of  due 
process  of  law  forbids  the  courts  to  receive  evidence 
obtained  in  violation  of  the  Constitution.   Finally,  they 
could  have  decided  that,  in  light  of  the  text  and  history  of 
the  Fourth  Amendment,  the  exclusionary  rule  was  not  required 
by  the  Constitution,  but  they  could  still  have  chosen  to 
exclude  unconstitutionally  obtained  evidence  under  the 
Court's  supervisory  power  over  federal  trials. 

Two  cases,  Boyd  v.  United  States  and  Weeks  v.  United 
States ,  have  long  been  cited  as  the  source  of  the 
exclusionary  rule  by  every  judge  or  justice  who  has  written  a 
search  and  seizure  opinion.   The  fact  is  that  neither  the 
Boyd  case  nor  the  Weeks  case  adopted  an  exclusionary  rule  at 
all  similar  to  the  one  that  has  been  so  important  to  our 
criminal  law  jurisprudence  for  many  years.   And,  therefore, 
the  authors  of  the  Court's  opinions  in  the  Boyd  and  Weeks 
cases  did  not  attempt  to  explain  their  holdings  in  light  of 
any  of  the  four  alternative  theories  I  have  described  as 
possible  doctrinal  bases  for  the  modern  rule. 

The  holding  in  the  Boyd  case  was  based  on  the  Fifth 
Amendment's  prohibition  against  compulsory 
self-incrimination.   The  opinion  prevented  the  government 
from  issuing  subpoenas  for  papers  or  records  when  the  forced 
production  of  such  materials  would  be  comparable  to 
compelling  testimony.   The  Weeks  opinion  merely  declared  the 
rule,  albeit  amidst  substantial  dicta,  that  a  person  whose 
rights  have  been  violated  by  an  unconstitutional  seizure  is 
entitled  to  have  his  property  returned.   Thus,  exclusion  in 
the  Weeks  case  was  the  product  of  the  hypothetical 
unavailability  of  the  evidence--the  government  could  not 
introduce  books  and  papers  that  it  should  have  returned  and 
could  not  subpoena.   The  Weeks  opinion  acknowledged  the 
continuing  validity  of  the  long-established  rule,  discussed 
in  Adams  v.  New  York,  that  evidence  cannot  be  excluded  from  a 
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trial  just  because  it  was  obtained  by  illegal  means.   And  the 
Weeks  case,  like  the  Boyd  case,  dealt  only  with  the  seizure 
of  books  and  papers  as  to  which  there  was  a  colorable  Fifth 
Amendment  claim--not  with  contraband  or  the  fruits  of  a  crime. 

It  was  more  than  ten  years  after  the  Weeks  decision, 
after  the  Supreme  Court  had  decided  the  Silverthorne  Lumber. 
Gouled ,  and  Agnello  cases,  that  the  second  stage  in  the 
process  leading  to  the  freeing  of  Dollree  Mapp--the 
development  of  the  exclusionary  rule  in  federal  criminal 
proceedings--was  completed. 

Let  us  now  focus  on  the  final  stage  of  the 
three-step  process  leading  to  the  freeing  of  Dollree  Mapp: 
the  incorporation  of  the  Fourth  Amendment  and  its  baggage, 
including  the  exclusionary  rule,  into  the  Fourteenth 
Amendment  to  restrict  the  individual  states. 

The  case  of  Wolf  v.  Colorado  marked  the  start  of  the 
third  stage.   Felix  Frankfurter  wrote  the  Court  opinion.   In 
1946,  just  three  years  before  the  Wolf  case,  Felix  had 
written  a  lengthy  and  eloquent  dissent  in  Harris  v.  United 
States--an  opinion  that  still  stands  as  one  of  the  finest 
defenses  of  the  exclusionary  rule  of  the  Fourth  Amendment. 
But  to  Felix,  as  to  many  Justices,  the  Wolf  case  did  not 
chiefly  concern  the  rights  of  citizens  to  be  secure  from 
illegal  searches  and  seizures;  rather,  it  involved  the 
autonomy  of  the  separate  States. 

In  the  Wolf  case,  Felix  stated  that  the  security  oa. 
one's  privacy  against  arbitrary  intrusion  by  the  police, 
which  is  at  the  core  of  the  Fourth  Amendment,  (quote)  "is 
implicit  in  the  concept  of  ordered  liberty"  (unquote)  and, 
therefore,  enforceable  against  the  States  through  the  Due 
Process  Clause  of  the  Fourteenth  Amendment.   He  implied  that 
the  Constitution  also  mandated  that  an  effective  remedy  must 
be  available  for  state-sanctioned  invasions  of  that 
interest.   But,  as  Felix's  opinion  noted,  there  are  numerous 
ways  to  enforce  a  right,  and  thus  no  single  specific  remedy 
can  be  characterized  as  constitutionally  required.   The 
Court's  opinion  concluded  that,  under  the  Fourteenth 
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Amendment,  a  State  could  therefore  adopt  any  one  of  a  number 
of  effective  remed ies-- inc lud ing  exclusion--to  rectify 
wrongful  searches  and  seizures. 

In  dissent,  Justices  Douglas,  Murphy,  and  Rutledge 
agreed  with  the  Court  that  the  exclusion  of  evidence  was  only 
one  of  a  group  of  theoretically  plausible  remedies.   Their 
dispute  centered  on  whether  in  19A8  any  remedy  other  than 
exclusion  could  effectively  enforce  the  Fourth  and  Fourteenth 
Amendments.   Justice  Murphy  noted  that  in  theory,  at  least 
three  alternative  remedies  existed:   exclusion,  criminal 
prosecution  of  the  violators  and  a  civil  action  against  the 
officers.   But,  to  Justice  Murphy,  reality  did  not  conform  to 
theory.   He  said:   (quote)   "Alternatives  are  deceptive. 
Their  very  statement  conveys  the  impression  that  one 
possibility  is  as  effective  as  the  next.   In  this  case  their 
statement  is  blinding.   For  there  is  but  one  alternative  to 
the  rule  of  exclusion.   That  is  no  sanction  at  all." 
(unquote) 

In  1960,  I  had  been  a  member  of  the  Supreme  Court 
for  only  a  short  time  when  the  case  of  Elkins  v.  United 
States  came  before  us.   The  defendants  in  the  Elkins  case  had 
been  convicted  in  a  federal  court  of  a  federal  offense.   At 
the  trial,  evidence  had  been  introduced  that  had  been  seized 
by  state  policemen,  in  a  manner  which  would  have  violated  the 
Fourth  Amendment  had  federal  agents  conducted  the  search  and 
seizure.   On  certiorari,  the  defendants  asked  the  Court  to 
re-examine  the  so-called  Silver  Platter  doctrine,  that 
allowed  the  use  in  federal  court  of  evidence  seized  in  a 
lawless  manner  by  state  officials. 

By  a  5-4  vote,  the  Court  decided  to  overrule  the 
Silver  Platter  doctrine.   The  majority  was  divided,  however, 
on  whether  the  Constitution  itself  required  this  result  or 
whether  this  holding  was  merely  an  evidentiary  ruling  issued 
by  the  Court  under  its  supervisory  powers.   Almost    -Lv,,  .'.'•• 
immediately  after  the  Conference,  Felix  Frankfurter 
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circulated  a  letter  signed  by  himself  and  the  three  other 
dissenters--Justices  Clark,  Harlan  and  Whittaker--urging 
reconsideration  of  the  case.   In  his  three  page  letter,  Felix 
assumed  the  resolution  of  this  issue:   (quote)  "It  deserves 
emphasis,"  he  noted,  "that  we  are  not  moving  in  an  area  of 
constitutional  law.   We  are  concerned  with  a  rule  of 
evidence."  (unquote) 

Writing  for  the  Court,  I  began  the  opinion  by  noting 
that  before  the  Wolf  case,  the  law  was  clear  that  evidence 
lawlessly  seized  by  state  agents  was  admissible  in  federal 
court.   But  the  Wolf  decision  had  established  that  lawless 
searches  and  seizures  by  state  agents  violated  the  Fourteenth 
Amendment.   Since  lawless  state  searches  violated  the 
Constitution,  then  logic  would  dictate  that,  in  federal 
court,  the  fruits  of  an  illegal  search  by  state  agents  should 
be  treated  in  the  same  manner  that  the  fruits  of  illegal 
searches  by  federal  agents  were  handled. 

In  the  first  draft  of  the  opinion,  I  expressly 
stated  that  the  exclusionary  rule  was  not  constitutionally 
required  and,  therefore,  that  the  decision  to  overrule  the 
Silver  Platter  doctrine  was  grounded  in  the  Court's 
supervisory  power.   This  position  bothered  both  Justices 
Douglas  and  Brennan.  They  separately  wrote  notes  to  me  urging 
that  we  leave  open  the  question  of  whether  the  exclusionary 
rule  was  constitutionally  compelled.   Justice  Black,  on  the 
other  hand,  expressed  agreement  with  what  I  had  written. 
So,  in  later  drafts  of  the  opinion,  the  question  as  to  the 
doctrinal  basis  for  the  exclusionary  rule,  which  was  not 
resolved  in  the  1920's,  remained  unresolved  in  1959. 

The  Elkins  case  ultimately  proved  to  be  not  very 
important,  for,  just  two  years  later,  the  Court  handed  down 
its  opinion  in  Mapp  v.  Ohio.   In  a  way,  the  Elkins  opinion 
may  have  made  the  holding  in  the  Mapp  case  inevitable.   The 
Wolf  opinion  had  merely  established  that  state  searches  could 
violate  the  Fourteenth  Amendment  because  the  guarantee 
against  illegal  searches  and  seizures  was  Implicit  in  "the 


701 


concept  of  ordered  Liberty."   The  Elkins  opinion  went  one 
step  further.   Any  search  conducted  by  state  agents  that 
would  have  violated  the  Fourth  Amendment  had  it  been 
conducted  by  federal  agents,  would  be  held  to  violate  the 
Fourteenth  Amendment.   Once  the  scope  of  the  Fourth  and 
Fourteenth  Amendments'  bans  on  searches  and  seizures  had  been 
equated,  the  holding  in  the  Mapp  case  was  just  a  step  away. 
If  the  Fourth  and  Fourteenth  Amendments  created  identical 
prohibitions  and  the  Fourth  Amendment  required  the  exclusion 
of  evidence  to  enforce  this  ban,  then  exclusion  should  have 
been  an  integral  component  of  the  Fourteenth  Amendment  as 
well. 

Several  recent  commentators  have  attributed  even 
greater  signif icance--once  again,  unintended--to  the  Elkins 
opinion,  not  for  expanding  the  exclusionary  rule,  but  for 
planting  the  seeds  of  its  ultimate  contraction.   I  have  been 
somewhat  surprised  by  this  viewpoint  because,  speaking  as  the 
author,  I  in  no  way  intended  to  contract  the  exclusionary 
rule  in  the  Elkins  case. 

A  major  criticism  of  the  exclusionary  rule  was  that 
a  criminal  should  not  be  freed,  merely  because--in  Justice 
Cardozo's  words--"the  constable  blundered."   I  attempted  in 
Elkins  to  rebut  this  objection  by  refocusing  the  analysis. 
To  defend  the  exclusionary  rule,  I  noted:   (quote)  "The  rule 
is  calculated  to  prevent,  not  to  repair.   Its  purpose  is  to 
deter--to  compel  respect  for  the  constitutional  guaranty  in 
the  only  effectively  available  way--by  removing  the  incentive 
to  disregard  it."  (unquote) 

Although  I  had  meant  these  words  to  support  the 
exclusionary  rule,  they  have  been  cited  as  having  had  the 
effect  of  undermining  it.   If  the  purpose  of  the  exclusionary 
rule  is  to  deter,  not  to  repair,  then  the  analysis  must  focus 
on  whether,  in  a  particular  factual  situation,  the  exclusion 
of  evidence  would  have  any  deterrent  value.   If  not, 
exclusion  of  the  evidence  is  unnecessary.   There  is  simply  no 
reason  that  the  criminal  should  go  free  in  cases  where  the 
purpose  of  the  r ule--deter rence--would  not  be  achieved. 
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In  stating  in  the  Elkins  opinion  that  the 
exclusionary  rule  was  meant  to  deter,  not  to  repair,  I  cited 
only  a  New  Jersey  Supreme  Court  case.   But,  at  the  time  I 
wrote  the  Elkins  opinion,  I  did  not  think  that  this  now 
controversial  statement  represented  a  change  in  the  law  or  a 
major  revelation.   In  fact,  the  Wolf  opinion  had  discussed 
deterrence  twelve  years  earlier.   And,  in  1955,  Justice 
Jackson  argued  in  Irvine  v.  California  (quote)  "That  the  rule 
of  exclusion  and  reversal  results  in  the  escape  of  guilty 
persons  is  more  capable  of  demonstration  than  that  it  deters 
invasions  of  right  by  the  police"  (unquote).   And  yet,  it  is 
the  Elkins  opinion  that  has  been  consistently  cited 
as,  or  more  accurately,  blamed  for,  being  the  origin  of  the 
deterrence  rationale.   We  shall  examine  tomorrow  how  the 
deterrence  rationale  has  led  to  a  contraction  of  the 
exclusionary  rule. 

Although  I  have  not  read  or  heard  anyone  else  argue 
this  point,  I  think  the  Elkins  opinion  may  have  had  yet  a 
second  unintended  detrimental  effect  on  the  future  of  the 
exclusionary  rule.   Attempting  to  call  attention  to  the  fact 
that  deterrence  was  not  the  only  rationale  for  the  rule,  I 
proceeded  generally  to  discuss  the  various  other  rationales 
for  exclusion,  such  as  the  view  that  the  government  must  not 
profit  from  its  own  wrong,  that  such  wrongs  must  be 
nullified,  and  that  the  judiciary  may  not  ratify  government 
wrongs.   I  labelled  these  considerations  "the  imperative  of 
judicial  integrity."   Once  again,  the  label  stuck,  so  that 
following  the  Elkins  case,  most  cases  and  commentaries 
referred  to  two  reasons  for  the  exclusionary  rule: 
deterrence  and  judicial  integrity.   In  time,  the  simple 
buzzword  "judicial  integrity"  replaced  the  very  important 
justifications  for  which  it  stood.   And  when  analyzed  in 
isolation,  the  justification  of  judicial  integrity  began  to 
pale  in  comparison  to  the  freeing  of  a  criminal.   For  when 
viewed  in  isolation,  the  term  "judicial  integrity"  assumes 
"holier  than  thou"  connotations,  and  it  was  easy  to  say  that 
criminals  should  not  be  allowed  to  walk  the  streets  so  that 
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judges  may  remain  "holier  Chan  thou."   Approached  in  this 
manner,  "judicial  integrity"  was  not  a  strong  basis  for 
exclusion  and,  as  we  shall  see  tomorrow,  it  has  been  almost 
abandoned.   In  recent  years,  therefore,  only  the  deterrence 
rationale  has  been  cited  in  many  cases.   The  words  of 
Gouled,  Silverthorne  and  Olmstead  have  been  forgotten, 
partly--I  f ear--because  of  the  shorthand  label  "judicial 
integrity ." 

Having  come  this  far  in  analyzing  the  third  stage 
in  the  evolution  of  the  exclusionary  rule,  we  need  only 
return  to  our  starting  point  of  yesterday--the  case  of 
Dollree  Mapp.   The  decision  in  Ellcins  had  largely  equated 
the  Fourth  and  Fourteenth  Amendments,  but  the  opinion  had 
stopped  far  short  of  holding  that  the  exclusionary  rule  was 
constitutionally  compelled.   The  opinion  in  the  Mapp  case 
took  this  final  step.   At  least  on  June  19,  1961,  the  date 
that  Mapp  v.  Ohio  was  decided,  both  the  Fourth  and 
Fourteenth  Amendments  to  the  United  States  Constitution 
required  that  evidence  secured  in   an  unconstitutional 
search  and  seizure  must  be  excluded  at  a  criminal  trial. 

Let  us  consider  now  whether  the  Mapp  case  was 
rightly  decided.   Is  there  any  constitutional  basis  for 
applying  the  exclusionary  rule  to  the  States?   As  I  stated 
earlier,  four  views  of  the  constitutional  basis,  if  any,  for 
this  exclusionary  rule  have  been  suggested  in  the  cases  and 
advocated  in  the  literature. 

The  two  most  commonly  discussed  arguments  in  favor 
of  the  exclusionary  rule  are:   first,  that  the 
Const itut ion--either  the  Fourth  or  the  Fifth  Amendment  or 
some  combination  of  the  two--extends  to  all  persons  a 
personal  right  to  have  illegally  obtained  evidence  excluded 
from  all  proceedings;  and  second,  that  the  Rule  is 
necessary--as  an  exercise  of  the  Supreme  Court's  supervisory 
authority  or  perhaps  as  a  part  of  the  constitutional 
guarantee  of  due  process  of  law--to  prevent  the  government 
from  securing  the  aid  of  the  judiciary  in  giving  effect  to  a 
Fourth  Amendment  violation. 
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Support  for  the  first  view,  which  I  shall  call  the 
"personal  rights  theory."  may  be  found  as  far  back  as  the 
Weeks  case.   There  is  language  in  that  opinion  stating  that 
the  admission  of  illegally  seized  evidence  would  violate  the 
defendant's  constitutional  rights.   But  as  I  explained 
earlier,  the  constitutional  right  Justice  Day  referred  to  in 
the  Weeks  case  was  not  a  right  to  have  illegally  obtained 
evidence  excluded;  it  was  Che  right  to  the  return  of 
illegally  seized  property.   The  distinction  between  the  two 
is  the  basis  on  which  the  Court  in  the  Weeks  case  reaffirmed 
its  holding  in  the  Adams  case.   Similarly  in  1921,  in  the 
Gouled  case,  the  Supreme  Court  characterized  the  exclusion 
of  illegally  seized  evidence  as  "a  constitutional  right"; 
but  there  again  the  Court  may  have  been  referring  to  the 
Fifth  Amendment,  not  the  Fourth.   Still  later,  in  the 
Agnello  case,  Justice  Butler  linked  the  protection  afforded 
by  the  two  provisions:   (quote)   "It  is  well  settled  that, 
when  properly  invoked,  the  Fifth  Amendment  protects  every 
person  from  incrimination  by  the  use  of  evidence  obtained 
through  search  or  seizure  made  in  violation  of  his  rights 
under  the  Fourth  Amendment."   (unquote) 

The  second  frequently  discussed  explanation  for 

exclusion  reflects  the  view  that  the  judiciary  should  refuse 

to  give  effect  to  constitutional  violations  committed  by 

agents  of  the  other  branches  of  the  government.   Once  again, 

this  view  has  roots  in  the  Weeks  case.   There,  Justice  Day 

stated  (quote) : 

The  tendency  of  those  who  execute  the  criminal  laws 
of  the  country  to  obtain  conviction  by  means  of 
unlawful  seizures  and  enforced  confessions  ... 
should  find  no  sanction  in  the  judgments  of  the 
courts  which  are  charged  at  all  times  with  the 
support  of  the  Constitution  and  to  which  people  of 
all  conditions  have  a  right  to  appeal  for  the 
maintenance  of  such  fundamental  rights.   (unquote). 

Although  its  roots  may  be  traced  to  the  Weeks 

decision,  this  second  theory  blossomed  in  Justice  Holmes' 

eloquent  two-page  dissent  in  the  Olmstead  case.   With  his 

characteristic  candor.  Justice  Holmes  outlined  the  dilemma 

faced  by  any  judge  or  legislator  pondering  the  merits  of 

exclusion  (quote) : 
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[W]e  must  consider  the  two  objects  of  desire,  both 
of  which  we  cannot  have,  and  make  up  our  minds 
which  to  choose.   It  is  desirable  that  criminals 
should  be  detected,  and  to  that  end  that  all 
available  evidence  should  be  used.   It  also  is 
desirable  that  the  Government  should  not  itself 
foster  and  pay  for  other  crimes,  when  they  are  the 
means  by  which  the  evidence  is  to  be  obtained.  ... 
We  have  to  choose,  and  for  my  part  I  think  it  is 
less  evil  that  some  criminals  should  escape  than 
that  the  Government  should  play  an  ignoble 
part. . . . 

If  the  existing  code  does  not  permit  district 
attorneys  to  have  a  hand  in  such  a  dirty  business 
it  does  not  permit  the  judge  to  allow  such 
.  iniquities  to  succeed.   (unquote) 

Although  both  these  explanations  for  exclusion  have 
appeal,  both  also  have  their  defects.   Perhaps  the  greatest 
difficulty  with  the  personal  rights  theory  is  the  absence  of 
textual  support  in  the  Constitution  itself.   The  Fourth 
Amendment  speaks  only  of  a  right  to  be  secure  against 
unreasonable  searches  and  seizures,  and  the  Fifth  Amendment 
guarantees  rights  against  compulsory  self-incrimination  and 
to  due  process  of  law.   In  more  recent  Fifth  Amendment 
cases,  the  Supreme  Court  has  made  it  clear  that  the 
prohibition  against  compelled  self-incrimination  extends 
only  to  unlawfully  induced  testimony,  not  to  the  admission 
of  evidence  obtained  through  an  unconstitutional  search. 
Neither  provision  explicitly  creates  a  right  to  have 
unconstitutionally  acquired  evidence  excluded  from  judicial 
proceedings.   There  is  another  problem  with  the  personal 
rights  theory  as  well.   As  I  discussed  earlier,  at  common 
law,  courts  admitted  all  relevant  evidence.   Construing 
either  the  Fourth  or  the  Fifth  Amendment  to  create  a 
constitutional  right  to  the  exclusion  of  illegally  obtained 
evidence  would  therefore  be  inconsistent  with  the  historical 
understanding  of  the  purpose  of  the  Amendments. 

The  explanation  based  on  the  need  to  protect  the 
integrity  of  the  judiciary  is  similarly  problematic. 
Describing  the  judiciary  as  a  "party"  to  the  constitutional 
violation  begs  the  question,  which  is  what  provision  of  the 
constitution  forbids  the  judiciary  from  admitting  illegally 
obtained  evidence?   Traditionally  the  procedural  component 
of  the  constitutional  guarantee  of  due  process  of  law  has 
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been  construed  only  to  require  that  a  person  who  may  be 
deprived  of  life,  liberty  or  property  be  given  a  meaningful 
opportunity  to  participate  in  proceedings  conducted  in  a 
manner  reasonably  designed  to  achieve  an  accurate  result. 
But  illegally  seized  evidence  is  not  inherently 
untrustworthy  or  likely  to  cause  the  judicial  process  to 
reach  the  wrong  result.   Thus,  the  constitutional  basis  for 
this  "judicial  integrity"  justification  is  unclear--a  fact 
that  did  not  escape  Justice  Holmes  in  his  dissent  in  the 
Olmstead  case.   He  began  his  discussion  by  stating  (quote): 
"That  apart  from  the  Constitution  the  Government  ought  not 
to  use  evidence  obtained  and  only  obtainable  by  a  criminal 
act."   (unquote)    If,  as  Justice  Holmes  stated,  this 
justification  is  "apart  from  the  Constitution,"  where  does 
it  come  from?  And  how  may  it  be  imposed  on  the  States?  And 
if  this  rule  was  promulgated  pursuant  to  the  Court's 
supervisory  powers--one  of  the  four  possible  doctrinal  bases 
for  the  rule  I  outlined  earlier--could  Congress  alter  or 
eliminate  it?   Justice  Holmes  presented  the  question  as  a 
choice  between  two  evils--f reeing  a  criminal  or  ratifying 
the  government's  own  crime.   His  choice  between  the  two  was 
candid  (quote):   "[F]or  my  part  I  think  it  is  less  evil  that 
some  criminals  should  escape  than  that  the  Government  should 
play  an  ignoble  part."   (unquote)    Could  Congress--or 
another  Supreme  Court--resolve  the  choice  between  evils 
differently? 

For  m^   part,  I  do  not  believe  that  either  of  these 
theories  provides  an  adequate  basis  for  concluding  that  the 
Constitution  requires  this  exclusionary  rule.   But  I  do 
believe  that  there  exists  within  the  Constitution  a  strong 
basis  for  exclusion,  which,  like  the  other  theories  I  have 
discussed,  is  rooted  in  the  early  opinions  of  the  Court. 

Standing  alone,  the  Bill  of  Rights  simply  lists 
certain  rights  guaranteed  to  the  people,  as  well  as  selected 
activities  the  federal  government  may  not  regulate,  and 
others  in  which  the  federal  government  may  not  engage.   It 
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offers  little  guidance  as  to  how  these  rights  should  be 
preserved  or  how  violations  should  be  remedied.   Because  the 
Fourth  Amendment  provides  that  the  right  to  be  free  from 
unreasonable  searches  and  seizures  "shall  not  be  violated," 
a  person  who  learned  that  he  was  about  to  be  the  victim  of 
such  a  search  could  refer  directly  to  the  words  of  the 
Fourth  Amendment  in  seeking  to  have  the  violation  enjoined. 
But  that  is  the  only  instance  in  which  the  text  of  the 
Fourth  Amendment  suggests  a  remedy.   Obviously,  advance 
notice  of  an  unconstitutional  search  or  seizure  is  not  often 
given.   Thus,  except  in  the  rarest  of  circumstances,  the 
Constitution  Joes  not  explicitly  prescribe  one  of  the  most 
important  features  of  the  right  to  be  secure  in  one's 
person,  house,  papers,  and  effects:   the  sanction  for 
violations  of  that  right.   But  in  my  opinion,  the  Framers 
did  not  intend  the  Bill  of  Rights  to  be  no  more  than 
unenforceable  guiding  princ iples--no  more  than  a  code  of 
ethics  under  an  honor  system.   The  proscriptions  and 
guarantees  in  the  Amendments  were  intended  to  create  legal 
rights  and  duties. 

The  Bill  of  Rights  is  but  one  component  of  our 
legal  system--the  one  that  limits  the  government's  reach. 
The  primary  responsibility  for  enforcing  the  Constitution's 
limits  on  government  has,  at  least  since  the  time  of  Marbury 
V.  Madison,  been  vested  in  the  judicial  branch.   In  general, 
when  law  enforcement  officials  violate  a  person's  Fourth 
Amendment  rights,  their  principal  purpose  is  to  obtain 
evidence  for  use  in  criminal  proceedings.   To  give  effect  to 
the  Constitution's  prohibition  against  illegal  searches  and 
seizures,  it  may  be  necessary  for  the  judiciary  to  remove 
the  incentive  for  violating  it.   Thus,  it  may  be  argued 
quite  forcefully  that  although  the  Constitution  does  not 
explicitly  provide  for  exclusion,  the  need  to  enforce  the 
Constitution's  limits  on  government--to  preserve  the  rule  of 
law--requires  an  exclusionary  rule.   Viewed  in  this  light, 
the  exclusion  of  unconstitutionally  obtained  evidence  is  not 
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a  constitutional  right .   Rather,  it  is  a  right  only  in  the 
sense  that  every  remedy  vests  a  right  in  those  who  may  claim 
it. 

In  the  Weeks  case,  Justice  Day  recognized  that, 
without  an  exclusionary  rule,  the  Fourth  Amendment's 
guarantee  against  illegal  searches  and  seizures  may  be 
rendered  ineffective.   (quote)   "If  letters  and  private 
documents  can  ...  be  seized  and  held  and  used  in  evidence 
against  a  person  accused  of  an  offense,  the  protection  of 
the  Fourth  Amendment  ...  is  of  no  value,  and  ...  might  as 
well  be  stricken  from  the  Constitution."   (unquote). 
Similarly,  that  concern  prompted  Justice  Holmes  to  state  in 
the  Silverthorne  case  that,  without  an  exclusionary  rule, 
the  Fourth  Amendment  would  be  reduced  to  (quote)  "a  form  of 
words."   (unquote) 

The  opinions  in  the  Weeks  and  Silverthorne  cases 
were  surely  correct  in  saying  that  the  Constitution  and  the 
rule  of  law  require  that  the  Fourth  Amendment  not  be  reduced 
to  a  mere  form  of  words,  virtually  stricken  from  the 
Constitution.   In  my  view,  however,  that  fact  does  not 
necessarily  require  that  one  particular 

remedy--exclusion--be  adopted.   Instead,  the  Constitution 
requires  only  that  there  be  some  effective  remedy  to  ensure 
that  agents  of  the  government  obey  the  Fourth  Amendment. 
Thus  exclusion  is  constitutionally  required  only  if,  without 
it,  there  would  be  no  adequate  means  to  ensure  that  the 
government  obeys  the  Fourth  Amendment. 

In  considering  whether  the  exclusionary  rule  is 
constitutionally  required,  some  preliminary  observations  about 
the  nature  of  the  inquiry  may  be  appropriate.   First,  our 
inquiry  into  the  existence  of  adequate  alternative  remedies 
must  examine  the  present,  not  the  past.   Earlier,  I  pointed 
out  that  when  the  Fourth  Amendment  was  adopted,  the  Framers 
were  primarily  concerned  with  the  threats  to  personal  security 
posed  by  the  unlimited  use  by  the  Crown  of  general  warrants  to 
seek  out  illegally  printed  books  and  the  colonial  practice  of 
issuing  writs  of  assistance  to  search  for  smuggled  goods. 
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Nowadays  the  governmenC  most  frequently  engages  in  searches 

and  seizures  of  people's  persons,  homes,  papers,  and  effects 

while  enforcing  the  criminal  laws,  not  the  import  laws  or 

censorial  laws  affecting  the  licensing  of  printers.   But  this 

change  in  the  nature  of  the  governmental  threat  to  personal 

security  is  without  constitutional  significance.   Nearly 

seventy-five  years  ago,  in  We ems  v.  United  States,  Justice 

McKenna  recognized  as  much  in  memorable  words: 

"Time  works  changes,  brings  into  existence  new 
conditions  and  purposes.   Therefore  a 
principle  to  be  vital  must  be  capable  of  wider 
application  than  the  mischief  which  gave  it 
birth.   This  is  particularly  true  of 
constitutions.   They  are  not  ephemeral  enact- 
ments, designed  to  meet  passing  occasions. 
They  are,  to  use  the  words  of  Chief  Justice 
Marshall,  'designed  to  approach  immortality  as 
nearly  as  human  institutions  can  approach 
it.'  " 

The  Bill  of  Rights  guarantees  to  all  persons  certain 
liberties,  without  regard  to  the  governmental  purpose  served 
by  their  infringement.   Thus,  it  is  only  natural  that,  as  the 
threat  to  those  liberties  guaranteed  by  the  Fourth  Amendment 
changes,  so  also  must  the  focus  of  the  courts'  inquiry  into 
the  adequacy  of  remedies  for  violations  of  those  liberties. 

There  is  also  a  second  sense  in  which  our  inquiry 
must  take  place  in  the  present.   The  world  has  changed  in  the 
twenty-two  years  since  the  Mapp  decision  was  announced. 
Leonard  Reisman,  the  former  New  York  City  Deputy  Police 
Commissioner  in  charge  of  legal  matters,  was  quoted  as 
describing  the  effects  of  the  Mapp  case  as  follows: 

"The  Mapp  case  was  a  shock  to  us.   We  had  to 
reorganize  our  thinking,  frankly.   Before  this, 
nobody  bothered  to  take  out  search  warrants. 
Although  the  U.S.  Constitution  requires  warrants  in 
most  cases,  the  U.S.  Supreme  Court  had  ruled  that 
evidence  obtained  without  a  warrant--illegally  if  you 
will--admissible  in  state  courts.   So  the  feeling 
was,  why  bother?" 

In  some  circles  the  exclusionary  rule  has  been 

accepted,  however  grudgingly,  as  the  embodiment  of  our 

nation's  commitment  to  ensuring  that  the  Fourth  Amendment's 

restraints  on  the  power  of  government  are  zealously  observed. 

Indeed,  to  some,  less  informed  observers  of  the  criminal 
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justice  system,  it  has  replaced  the  Fourth  Amendment  itself  as 
the  source  of  the  prohibition  against  illegal  behavior  by  law 
enforcement  officials.   Thus,  when  the  effectiveness  of 
alternative  remedies  is  considered,  we  must  bear  in  mind  we 
are  not  writing  on  a  clean  slate.   The  exclusionary  rule  is 
now  part  of  our  legal  culture.   Realistic  appraisals  of  the 
effectiveness  of  the  rule  must  therefore  take  into  account  the 
inevitable  misperceptions  that  will  arise  in  the  minds  of  many 
that  "repealing  the  rule"  would  signal  a  weakening  of  our 
resolve  to  enforce  the  dictates  of  the  Fourth  Amendment. 
In  addition  to  the  exclusionary  rule,  there  are 
several  other  remedies  currently  available  for  Fourth 
Amendment  violations.   A  federal  statute  makes  it  a  crime  for 
anyone  acting  under  color  of  law  to  deprive  a  person  of  rights 
protected  by  the  Constitution,  including  the  right  to  be  free 
from  unreasonable  searches  and  seizures.   But  under  the 
Supreme  Court's  decision  in  the  Screws  case,  only  "willful" 
deprivations  of  constitutional  rights  may  serve  as  the  basis 
of  a  valid  criminal  prosecution.   This  is  as  it  should  be; 
criminal  sanctions  are  too  great  a  penalty  and  too  strong  a 
deterrent  to  effective  law  enforcement  to  be  applied  whenever 
a  police  officer  violates  the  Fourth  Amendment.   And,  in 
practice,  criminal  prosecution's  greatest  benefit,  the 
harshness  of  the  sanction,  is  also  an  obstacle  to  its 
effective  enforcement,  because  the  vast  majority  of  police 
officers  are  law  abiding,  juries  are  inclined  to  credit  the 
testimony  of  those  few  who  are  not.   As  a  result  it  is 
extremely  difficult  to  obtain  a  conviction  for  willful 
deprivation  of  Fourth  Amendment  rights.   For  that  reason, 
criminal  prosecutions  are  unlikely  except  in  the  most  extreme 
cases . 

Another  rarely  invoked  remedy  is  an  action  in  federal 
court  seeking  an  injunction  against  Fourth  Amendment 
violations  by  a  law  enforcement  agency.   In  light  of  the 
Court's  decision  in  the  Rizzo  case,  a  party  seeking  to  obtain 
such  an  injunction  bears  a  heavy  burden  to  establish  that 
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widespread  constitutional  violations  result  from  a  policy  of 
the  agency  being  sued.   In  City  of  Los  Angeles  v.  Lyons ,  the 
Supreme  Court  held  just  last  week  that  a  victim  of 
unconstitutional  police  practices  cannot  maintain  an  action 
for  an  injunction  against  such  practices  unless  he  can 
establish  that  he  is  likely  to  be  injured  by  the  practices 
again  in  the  future. 

A  far  more  common  alternative  remedy  is  an  action  for 
damages  against  a  government  official.   Damage  actions  may  be 
brought  against  federal  officials  directly  under  the  Fourth 
Amendment;  so  the  Court  held  in  the  Bivens  case.   The 
analogous  damage  action  against  persons  acting  under  color  of 
state  law  may  be  brought  under  section  1983.   In  certain 
circumstances  a  damage  action  may  also  be  brought  directly 
against  the  govermental  body  that  employs  an  officer  who 
violates  the  Fourth  Amendment.   Under  the  Supreme  Court's 
decision  in  the  Monell  case,  a  municipality  or  other  local 
governmental  body  may  be  held  liable  where  the 
unconstitutional  act  implements  or  executes  an  official 
governmental  policy. 

The  greatest  benefits  of  a  damage  action  relative  to 
the  exclusionary  rule  are  threefold:   First,  it  compensates 
the  innocent  victims  of  a  Fourth  Amendment  violation  as  well 
as  those  victims  accused  of  criminal  offenses;  second,  unlike 
the  exclusionary  remedy,  the  damage  sanction  has  an  element  of 
proportionality  because  the  amount  of  a  judgment  may  be  varied 
to  reflect  the  egregiousness  of  the  constitutional  violation; 
and  third,  by  imposing  a  sanction  directly  upon  the  individual 
violator,  damage  actions  against  government  officials  produce 
a  measure  of  what  is  frequently  described  as  "specific 
deterrence . " 

But  a  whole  host  of  problems,  in  my  view,  suggest 
that  a  damage  action,  although  necessary  to  ensure  that  the 
Fourth  Amendment  is  not  merely  hortatory,  is  not  sufficient. 
First,  juries  are  inclined  to  believe  the  testimony  of  law 
enforcement  officials  because  the  vast  majority  of  them  are 
honest  and  endeavor  to  perform  their  jobs  in  accordance  with 
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the  Constitution.   But  this  fact,  when  coupled  with  the 
immunity  from  liability  for  actions  reasonably  taken  in  good 
faith,  makes  it  very  difficult  to  obtain  a  judgment  against  a 
police  officer.   Despite  the  availability  of  attorney's  fees 
for  prevailing  litigants,  this  often  makes  it  difficult  to 
obtain  competent  counsel  to  prosecute  such  an  action.   In 
addition,  if  a  money  judgment  ij^  won,  many  officers  do  not 
have  the  resources  to  satisfy  a  judgment  necessary  to 
compensate  the  victim  of  a  heinous  Fourth  Amendment 
violation. 

Although  government  bodies  are  rarely,  if  ever, 
judgment-proof,  some  of  the  same  problems--and  others--attend 
damages  actions  against  governmental  entities.   Since  the  same 
police  officers  are  likely  to  be  called  in  a  damage  action 
brought  against  the  government,  the  same  credibility  problems 
already  discussed  are  likely  to  arise  in  such  cases.   Although 
the  Owens  case  held  that  municipalities  do  not  enjoy  the  same 
good-faith  immunity  afforded  to  individual  police  officers, 
the  Monell  decision  and  its  progeny  make  it  clear  that  a  local 
governmental  body  may  be  held  liable  under  section  1983  only 
when  its  policies  give  rise  to  the  constitutional  violation. 
Since  most  Fourth  Amendment  violations  are  the  result  of 
wrongful  actions  by  individual  law  enforcement  officials,  not 
of  unlawful  governmental  policies,  the  circumstances  under 
which  a  governmental  body  will  be  held  liable  for  a  Fourth 
Amendment  violation  are  likely  to  be  rare,  indeed. 

These  remedies--criminal  prosecution,  injunctions, 
and  damage  actions  against  governmental  bodies  and  police 
of f icers--exhaust  the  list  of  alternatives  to  the  exclusionary 
rule  currently  available  throughout  the  nation.   Some  states 
and  localities  have  other  remedies,  including  administrative 
sanctions  against  offending  police  officers.   But  it  is 
interesting  to  note  that  since  the  Mapp  case  was  decided,  no 
state  official  has  contended  that  the  existence  of  these 
alternative  remedies,  many  of  which  have  been  extended  greatly 
in  the  years  since  Mapp ,  obviates  the  need  for  an  exclusionary 
rule. 
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In  sum,  the  most  "powerful"  remedies,  criminal 
prosecutions  for  willful  violation  of  the  Fourth  Amendment  and 
actions  for  injunctions  against  large-scale  violations,  are 
rarely  brought  and  rarely  succeed.   Damage  actions  for  Fourth 
Amendment  violations  serve  the  salutary  objective  of 
compensating  all  victims  of  Fourth  Amendment  violations  in  a 
manner  and  to  a  degree  reasonably  related  to  the  harm 
resulting  from  the  infringement.   But  damage  actions  are  also 
expensive,  time-consuming,  not  readily  available,  and 
infrequently  successful.   As  a  result,  the  deterrent  effect  of 
these  actions  can  hardly  be  said  to  be  great,  since  the 
prospect  of  a  judgment  for  money  damages  is  extremely  remote. 
Taken  together,  the  currently  available  alternatives 
to  the  exclusionary  rule  satisfactorily  achieve  some,  but  not 
all,  of  the  necessary  functions  of  a  remedial  measure.   They 
deter  the  grossest  of  violations,  as  well  as  governmental 
policies  that  legitimate  these  violations.   They  compensate 
some  of  the  victims  of  the  most  egregious  violations.   But 
they  do  little,  if  anything,  to  reduce  the  likelihood  of  the 
vast  majority  of  Fourth  Amendment  violations--the  frequent 
infringements  animated  by  commendable  zeal,  not  condemnable 
malice.   For  those  violations,  a  remedy  is  required  that 
causes  the  police  officer  to  channel  his  enthusiasm  to 
apprehend  a  criminal  toward  the  need  to  comply  with  the 
dictates  of  the  Fourth  Amendment.   There  is  only  one  such 
remedy--the  exclusion  of  illegally  obtained  evidence.   It  was 
with  that  in  mind  that  I  wrote  in  the  Court's  opinion  in  the 
Elkins  case  that  "[t]he  rule  compel[s]  respect  for  the 
constitutional  guaranty  in  the  only  effectively  available 
way--by  removing  the  incentive  to  disregard  it."   I  believed 
then,  and  I  believe  now,  that  the  exclusionary  rule  i_s 
constitutionally  required,  not  as  a  "right"  explicitly 
incorporated  in  the  Fourth  Amendment's  prohibitions,  but  as  a 
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remedy  necessary  to  ensure  that  those  prohibitions  are 
observed  in  fact.   Thus,  although  I  did  not  join  in  the 
Court's  opinion  in  the  Mapp  case--because  it  decided  an  issue 
that  was  not  before  the  Court--!  agree  with  its  conclusion 
that  the  exclusionary  rule  is  necessary  to  keep  the  right  of 
privacy  secured  by  the  Fourth  Amendment  from  "remaini ing ]  an 
empty  promise." 

Tomorrow,  we  shall  consider  the  future  of  the  rule 
that  caused  Dollree  Mapp  to  go  free.   For  now,  thank  you  and 
goodnight . 
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The  Fate  of  the  Exclusionary  Rule 

Joseph  M.  Proskauer  Auditorium 
Columbia  Law  School 
Thursday.  April  28,  1983 

Dean  Rosenthal,  Ladies  and  Gentlemen: 

Two  days  ago,  I  began  this  Harlan  Fiske  Stone  lecture  series 
by  recounting  the  story  of  a  Cleveland  boarding  house  owner  named 
Dollree  Mapp  who  was  arrested  by  the  police  for  possessing  four 
allegedly  pornographic  books  and  one  pencil  drawing  said  to  be 
"very  obscene."   In  the  first  two  lectures,  I  traced  the 
historical  and  legal  developments  over  the  past  300  years  which 
culminated  in  the  formulation  of  the  exclusionary  rule  of  the 
Fourth  and  Fourteenth  Amendments — and  in  the  freeing  of  Dollree 
Mapp. 

Today,  I  would  like  to  shift  the  focus  of  our  discussion 
from  the  exclusionary  rule's  history  to  its  future.   We  shall 
explore  the  contraction  of  the  rule  in  the  years  since  the  Mapp 
case  was  decided.   And  we  shall  evaluate  some  of  the  more  common 
criticisms  of  the  rule  and  consider  some  of  the  proposals  to 
limit  the  rule's  applicability  or  to  abandon  it  altogether.   Two 
points  from  yesterday's  talk  may  aid  our  endeavor: 

First,  I  described  four  possible  "doctrinal"  bases  for  the 
exclusionary  rule.   The  first  two  are  relatively  straightforward. 
Under  the  first  view,  the  Fourth  Amendment,  without  more, 
excludes  the  introduction  from  criminal  proceedings  of  all 
illegally  obtained  evidence;  under  the  second  view,  exclusion  is 
required  by  the  Fourth  Amendment  in  combination  with  the  Fifth 
Amendment's  prohibition  against  compelled  self-incrimination. 
Considerable  support  for  each  of  these  views  may  be  found  in  the 
Supreme  Court's  early  exclusionary  rule  opinions,  particularly 
those  of  the  1920s.   These  views  are  also  echoed  in  the  various 
opinions  in  the  Mapp  case.   The  Court's  opinion,  which  was 
written  by  Justice  Tom  Clark,  states  that  the  exclusionary  rule 
"is  part  and  parcel  of  the  Fourth  Amendment's  limitation  upon 
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[governmental]  encroachment  of  individual  privacy";  in  a 
concurring  opinion,  Justice  Black  stated  his  view  that  "when  the 
Fourth  Amendment's  ban  against  unreasonable  searches  and  seizures 
is  considered  together  with  the  Fifth  Amendment's  ban  against 
compelled  self-incrimination,  a  constitutional  basis  emerges 
which  not  only  justifies  but  actually  requires  the  exclusionary 
rule." 

The  third  "doctrinal"  basis  for  the  exclusionary  rule  has 
been  described  as  "constitutional  common  law."   It  recognizes 
that  some  adequate,  effective  remedy  must  be  provided  for 
violations  of  the  Fourth  Amendment,  lest  the  provision  be 
rendered  a  "mere  form  of  words."   Under  this  approach,  the 
determination  whether  the  exclusionary  rule  is  constitutionally 
required  turns  on  whether  there  are  other  adequate  remedies 
available  to  ensure  that  the  government  does  not  violate  the 
Fourth  Amendment  at  its  pleasure.   The  Supreme  Court  made  just 
such  an  inquiry  in  its  opinion  in  the  Wolf  case  in  1949.   A 
divided  Court  held  that,  although  the  Fourth  Amendment's 
prohibitions  were  "implicit  in  the  concept  of  ordered  liberty" 
and  therefore  binding  upon  the  States  through  the  Due  Process 
Clause  of  the  Fourteenth  Amendment,  the  States  were  not 
constitutionally  required  to  exclude  evidence  obtained  in 
violation  of  its  strictures.   In  his  opinion  for  the  Court, 
Justice  Frankfurter  stated  that  the  Court's  holding  thirty-five 
years  earlier  in  the  Weeks  case  that  the  federal  courts  were 
required  to  exclude  illegally  obtained  evidence  "was  a  matter  of 
judicial  implication,"  not  of  constitutional  law.   Noting  that 
only  16  of  the  48  States  then  required  exclusion,  the  Court  held 
that  "it  is  not  for  this  Court  to  condemn  as  falling  below  the 
minimal  standards  assured  by  the  Due  Process  Clause  a  State's 
reliance  upon  other  methods,  which,  if  consistently  enforced, 
would  be  equally  effective."   Justice  Murphy's  dissenting  opinion 
took  the  opposite  view,  and  I  quote: 

"The  conclusion  is  inescapable  that  but  one  remedy 
exists  to  deter  violations  of  the  search  and  seizure 
clause.   That  is  the  rule  which  excludes  illegally 
obtained  evidence.   Only  by  exclusion  can  we  impress 
upon  the  zealous  prosecutor  that  violation  of  the 
Constitution  will  do  him  no  good.   And  only  when  that 
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point  is  driven  home  can  the  prosecutor  be  expected  to 
emphasize  the  importance  of  observing  constitutional 
demands  in  his  instructions  to  the  police." 

Fourth,  and  finally,  there  is  the  view  that  exclusion  is  in 
no  sense  constitutionally  required,  but  that  the  Supreme  Court 
may  impose  such  a  rule,  as  Justice  Frankfurter  said,  "by  judicial 
implication"  pursuant  to  its  inherent  supervisory  powers  over  the 
federal  judicial  system. 

The  proponents  of  the  view  that  exclusion  is  required  by  the 
Fourth  Amendment  standing  alone,  or  by  that  provision  in 
conjunction  with  the  Fifth  Amendment's  protection  against 
compelled  self-incrimination,  often  argue  that  either  or  both  of 
those  provisions  somehow  confer  a  personal  "right"  to  the 
exclusion  of  illegally  obtained  evidence.   For  reasons  I  went 
into  in  some  detail  yesterday,  I  do  not  believe  that  there  is 
anything  in  the  language  or  history  of  the  Fourth  or  Fifth 
Amendments  that  supports  the  notion  that  either  provision  was 
intended  to  include  the  exclusion  of  illegally  obtained  evidence 
among  the  personal  guarantees  of  the  Fourth  or  Fifth  Amendments. 

The  views  that  the  courts  are  required  to  exclude  illegally 
obtained  evidence  as  a  matter  of  due  process  of  law  or  through 
their  supervising  powers  are  both  premised  on  the  argument  that, 
in  order  to  preserve  what  was  described  in  the  opinion  of  the 
Court  in  the  Elkins  case  as  "the  imperative  of  judicial 
integrity,"  courts  may  not  admit  illegally  obtained  evidence 
because  doing  so  would  implicate  the  courts  in  the  constitutional 
mischief  wrought  by  those  who  violated  the  Fourth  Amendment, 
"Crime  is  contagious,"  Justice  Brandeis  declared  in  his  dissent 
in  the  Olmstead  case,  "[i]f  the  government  becomes  a  lawbreaker, 
it  breeds  contempt  for  law,  it  invites  every  man  to  become  a  law 
unto  himself;  it  invites  anarchy." 

Finally,  the  view  that  the  Constitution  requires  that  there 
be  some  adequate  remedy  for  Fourth  Amendment  violations  carries 
with  it  a  series  of  empirical  arguments  about  which  alternatives 
will  most  successfully  remedy  Fourth  Amendment  violations,  which 
will  ensure  that  fewer  violations  occur  in  the  future,  and  which 
will  have  the  fewest  adverse  consequences. 
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Having  outlined  these  proposed  "doctrinal  bases"  and 
justifications  for  the  exclusionary  rule,  I  expressed  my  personal 
view  that  the  exclusionary  rule  is  not  one  of  the  liberties 
guaranteed  by  the  Fourth  and  Fifth  Amendments,  but  that  the 
Constitution  requires  that  there  be  some  adequate,  effective 
remedy  for  Fourth  Amendment  violations.   After  reviewing  in  some 
detail  the  other  currently  available  remedies  for  illegal 
searches  and  seizures,  I  concluded  that  the  exclusionary  rule  J^ 
constitutionally  required,  because,  without  it,  there  would  not 
exist  adequate  incentives  for  government  officials  to  comply  with 
the  requirements  of  the  Fourth  Amendment. 

The  second  point  from  last  evening  we  must  bear  in  mind  is 
that  our  inquiry  concerning  whether  the  exclusionary  rule  may  be 
modified  or  abrogated  must  take  into  account  that,  in  the  years 
since  the  Mapp  case  was  decided,  the  exclusionary  rule  has  become 
part  of  our  legal  culture,  accepted,  however  grudgingly,  as 
symbolic  of  our  cojiunitment  to  preserving  the  liberty  guaranteed 
by  the  Fourth  Amendment. 

Let  us  consider  how  the  exclusionary  rule  has  fared  in  the 
years  since  Mapp  was  decided.   Increasingly,  the  Court  has 
declined  to  apply  the  rule  in  situations  outside  of  a  criminal 
trial  where  it  has  found  that  doing  so  is  not  necessary  to 
achieve  the  rule's  deterrent  purpose. 

The  first  such  instance  was  relatively  uncontrover sial.   In 
Linkletter  v.  Walker ,  the  Court  was  called  upon  to  decide  whether 
the  holding  of  the  Mapp  case  was  to  be  applied  retrospectively  to 
cases  finally  decided  before  the  Mapp  case.   In  making  such  an 
inquiry,  the  Court  naturally  was  required  to  determine  whether 
the  principles  served  by  the  Mapp  decision  would  be  served  by 
applying  it  retrospectively.   Noting  that  "Mapp  had  as  its  prime 
purpose  the  enforcement  of  the  Fourth  Amendment  through  ...  the 
exclusionary  rule  [,  which]  it  was  found,  was  the  only  effective 
deterrent  to  lawless  police  action,"  the  Court  concluded  that 
Mapp's  deterrent  purpose  would  not  be  advanced  by  making  the  rule 
retrospective. 

As  I  said,  Linkletter  was  relatively  uncontroversial,  both 
because  the  Court  also  reaffirmed  its  view  in  the  Mapp  opinion 
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that  "the  exclusionary  rule  was  'an  essential  part  of  both  the 
Fourth  and  Fourteenth  Amendments,'"  and  because  many  of  the 
States  had  relied  heavily  on  the  continuing  vitality  of  the  Wolf 
decision  up  to  the  very  day  the  Mapp  case  was  decided. 

Perhaps  the  most  significant  post-Mapp  decision  on  the  scope 
of  the  exclusionary  rule  was  in  a  case  decided  nine  years  after 
the  Linkletter  decision;  in  1974,  the  Court  announced  its 
decision  in  United  States  v.  Calandra,  a  case  which  held  that  a 
witness  summoned  to  appear  before  a  grand  jury  may  not  decline  to 
answer  questions  on  the  ground  that  they  were  based  on  the  fruits 
of  an  unlawful  search.   Several  points  made  in  Justice  Powell's 
opinion  for  the  Court  (which  I  joined)  are  important  to  our 
inquiry.   After  quoting  the  language  from  the  Elkins  case,  the 
Court  concluded  that  "[i]n  sum,  the  rule  is  a  judicially  created 
remedy  designed  to  safeguard  Fourth  Amendment  rights  generally 
through  its  deterrent  effect,  rather  than  a  personal 
constitutional  right  of  the  party  aggrieved."   With  that  one 
sentence,  the  Court  settled,  at  least  temporarily,  the  issue  I 
posed  yesterday  and  at  the  beginning  of  this  lecture:  Exclusion 
is  not  one  of  the  rights  conferred  by  the  Fourth  Amendment; 
instead,  it  is  a  remedy  designed  to  effectuate  those  rights. 

Elsewhere  in  Justice  Powell's  opinion  for  the  Court,  he 
settled  another  of  the  questions  I  posed  earlier:  In  rejecting 
the  contention  that  questioning  a  witness  before  the  grand  jury 
on  the  basis  of  illegally  seized  material  violates  the  Fourth 
Amendment,  the  Court  implicitly  limited  the  reach  of  the  argument 
that  exclusion  was  required  to  keep  the  courts  from  participating 
in  unconstitutional  conduct. 

"Questions  based  on  illegally  obtained  evidence  are 
only  a  derivative  use  of  the  product  of  a  past  unlawful 
search  and  seizure.   They  work  no  new  Fourth  Amendment 
wrong.   Whether  such  derivative  use  ...  should  be 
proscribed  presents  a  question,  not  of  rights,  but  of 
remedies. " 

Finally,  the  Court  announced  a  balancing  test  for 
determining  whether  illegally  obtained  evidence  must  be  excluded 
from  a  particular  class  of  proceedings:  In  making  such  a 
decision,  the  Court  must  weigh  the  potential  injury  to  the  •   per 
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functioning  of  the  proceeding  in  question  against  the  increi.  ital 
deterrent  effect  which  might  be  achieved  by  extending  the  rule  to 
the  proceeding. 

In  the  years  since  the  Calandra  case  was  decided,  this 
^approach  to  the  exclusionary  rule  has  been  applied  in  a  variety 
of  circumstances.    In  United  States  v.  Peltier .  the  Court 
declined  to  give  retroactive  effect  to  an  earlier  decision 
holding  that  war rantless.  automobile  searches  conducted  by  the 
Border  Patrol  far  from  the  Mejcican  border  violate  the  Fourth 
Amendment.   And,  in  Uaited  States  v.  Janis,  the  Court  held  that 
■"the  'prime  purpose'  of  the  rule,  if  not  the  sole  one,  'is  to 
deter  future  unlawful  police  conduct."   It  concluded  that  this 
purpose  would  not  be  served  by  excluding  evidence  seized 
illegally  by  a  state  police  officer  from  federal  civil  tax 
proceedings.   The  Court  used  similar  reasoning  in  Stone  v. 
Powell,  in  which  it  held  that,  where  a  State  has  provided  a  full 
and  fair  opportunity  to  litigate  a  Fourth  Amendment  claim,  a 
state  prisoner  may  not  get  federal  habeas  corpus  relief  on  the 
ground  that  illegally  obtained  evidence  was  introduced  at  his 
trial.   In  so  doing,  the  Court  also  limited  the  reach  of  the 
second  justification  for  the  exclusionary  rule,  what  was 
described  in  the  Elk  ins  case  as  "the  imperative  of  judicial 
integrity,"  and  I  quote: 

While  courts,  of  course,  roust  ever  be  concerned  with 
preserving  the  integrity  of  the  judicial  process,  this 
concern  has  limited  force  as  a  justification  for  the 
exclusion  of  highly  probative  evidence." 

Finally,  in  United  States  v.  Havens,  the  Court  held  that 
illegally  obtained  evidence  could  be  used  to  impeach  the    '  .  , 
testimony  of  the  victim  of  the  illegal  search  on  the  ground  that 
the  purposes  of  the  exclusionary  rule  were  adequately  served  by 
excluding  the  evidence  from  the  case-in-chief. 

Not  every  decision  using  Calandra 's  calculus  has  been 
resolved  against  the  application  of  the  rule.   Last  Term,  in 
United  States  v.  Johnson,  the  Court  ruled  that  the  holding  of 
Pay ton  v.  New  York — that  the  police  must  obtain  a  warrant  before 
making  a  nonconsensual  entry  into  a  suspect's  home  to  make  a 
routine  felony  arrest — applies  to  arrests  that  took  place  before 
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Payton  was  decided.   In  so  doing,  the  Court  considered  and 
rejected  the  Government's  contention  that  retroactive  application 
would  not  serve  the  puipposes  of  the  exclusionary  rule,  and  I 
quote  again: 

"If,  as  the  Government  argues,  all  rulings  involving 
unsettled  Fourth  Amendment  questions  should  be 
nonretroactive,  then,  in  close  cases,  law  enforcement 
officials  would  have  little  incentive  to  err  on  the 
side  of  constitutional  behavior." 

Having  brought  the  exclusionary  rule  up  to  date,  we  shall 
soon  consider  its  future,  but  it  may  be  helpful  first  to  pause  to 
consider  some  of  the  criticisms  aimed  at  the  rule. 

Public  criticism  of  legal  doctrines  presents  a  unique 
challenge  to  the  judiciary.   In  articulating  those  doctrines 
there  is  a  need — a  compelling  one — to  make  decisions  reflective 
of  the  practicalities  of  modern  life.   But  there  is  also  a  need — 
one  essential  to  the  concept  of  an  independent  judiciary — to 
steel  oneself  against  the  inevitable  tide  of  public  criticism 
directed  at  unpopular  decisions.   And  because  the  Bill  of  Rights 
was  designed  to  limit  government's  reach,  even  when  the 
government's  action  is  backed  by  an  overwhelming  mandate  from  the 
people,  judicial  decisions  enforcing  those  limitations  are  bound 
sometimes  to  be  unpopular.   With  this  in  mind,  let  us  turn  to  the 
criticisms  directed  at  the  exclusionary  rule. 

Two  misdirected  criticisms  should  be  dealt  with  at  the 
outset.   Much  of  the  criticism  leveled  at  the  exclusionary  rule 
is  more  properly  directed  at  the  Fourth  Amendment  itself.   It  is 
true  that,  as  many  observers  have  charged,  the  effect  of  the  rule 
is  to  deprive  the  courts  of  extremely  relevant,  often  direct, 
evidence  of  the  guilt  of  the  defendant.   But  these  same  critics 
sometimes  fail  to  acknowledge  that,  in  many  instances,  the  same 
extremely  relevant  evidence  would  not  have  been  obtained  had  the 
police  officer  complied  with  the  commands  of  the  Fourth 
Amendment.   The  Supreme  Court,  however,  has  recognized  this  fact; 
for  example,  in  the  cases  dealing  with  the  so-called  "fruits  of 
the  poisonous  tree"  doctrine — the  Wong  Sun  case  and  its  progeny — 
it  has  held  that  illegally  obtained  evidence  need  not  be  excluded 
if  the  government  can  establish  that  the  evidence  would  have  been 
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obtained  anyway,  even  if  the  Fourth  Amendment  violation  had  not 
occurred. 

Similarly,  the  rule  has  been  criticized  for  hindering  the 
police  in  the  performance  of  their  duties.   Once  again,  this 
criticism  is  properly  reserved  for  the  Fourth  Amendment;  the 
exclusionary  rule  places  no  limitations  on  the  actions  of  the 
police;  the  Fourth  Amendment  does. 

The  inevitable  result  of  the  Constitution's  prohibition 
against  unreasonable  searches  and  seizures  and  its  requirement 
that  no  warrant  shall  issue  but  upon  probable  cause  is  that 
police  officers  who  obey  its  strictures  will  catch  fewer 
criminals.   That  is  not  a  political  outcome  impressed  upon  an 
unwilling  citizenry  by  unbeknighted  judges;  it  is  the  price  the 
Framers  anticipated  and  were  willing  to  pay  to  ensure  the 
sanctity  of  the  person,  his  home,  and  his  property  against 
unrestrained  governmental  power.   The  elimination  of  the 
exclusionary  rule  would  not  lift  these  constitutional  restraints 
on  the  conduct  of  the  police. 

The  exclusionary  rule  is  also  criticized  for  allowing 
criminals  to  go  free  because  of  a  "technicality" — because  a 
police  officer  failed  to  comply  with  what  are  sometimes  described 
as  "hypertechnical"  rules.   Once  again  this  criticism  is 
misdirected,  but  this  time,  those  who  have  served  as  Justices  of 
the  Supreme  Court — including  this  one — must  take  our  share  of  the 
blame.   The  Fourth  Amendment  is  no  "technicality";  its  language 
is  sweeping,  and  its  purpose  is  lofty: 

"The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon 
probable  cause,  supported  by  Oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and 
the  persons  or  things  to  be  seized." 

The  occupation  of  a  judge  requires  application  of  this 
sweeping  language  to  cases  presenting  the  infinite  variety  of 
factual  situations  that  arise  in  real  life.   The  art  of  being  a 
judge,  if  there  is  such  an  art,  comes  in  announcing  clear  rules 
in  the  context  of  these  infinitely  varied  cases,  rules  that  can 
be  understood  and  observed  by  conscientious  government  officials. 
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If  the  outcome  of  Fourth  Amendment  cases  has  come  to  be  regarded 
as  turning  on  "technicalities,"  it  is  in  part  because  of  the 
inevitable  human  shortcomings  of  judges  faced  with  the  task  of 
articulating  Fourth  Amendment  principles  applicable  in  a  broad 
range  of  situations  while  doing  justice  in  a  particular  case. 
Most  judges  do  their  best,  but  it  is  not  always  good  enough. 

The  most  common  legitimate  criticism  o£  the  exclusionary 
rule,  one  that  I  referred  to  earlier,  is  that  it  works  to 
preserve  the  Fourth  Amendment's  guarantees  only  by  imposing  a 
dreadfully  high  cost  on  society:  it  deprives  the  courts  of 
reliable,  often  direct,  evidence  and  thereby  results  in  the 
freeing  of  persons  guilty  of  crimes — sometimes  crimes  that  shock 
and  horrify  the  entire  community.   Coolidge  v.  New  Hampshire,  in 
which  the  Court  reversed  the  conviction  of  a  defendant  found 
guilty  of  the  gruesome  murder  of  a  young  girl,  comes  to  mind  as  a 
vivid  example. 

There  is  no  facile  response  to  this  criticism.   Applying 
principles  that  do  justice  in  the  greater  sense  while  working 
terrible  misfortunes  in  particular  cases  is  one  of  the  most 
difficult  tasks  that  any  judge  must  face.   Justice  Harlan 
eloquently  described  a  judge's  view  of  this  sad  result:  "We  do 
not  release  a  criminal  from  jail  because  we  like  to  do  so,  or 
because  we  think  it  is  wise  to  do  so,  but  only  because  the 
government  has  offended  constitutional  principle  in  the  conduct 
of  his  case. " 

There  are,  in  this  context,  three  sources  of  consolation. 
First,  although  the  empirical  data  are  in  dispute,  it  is  fair  to 
say  that  the  exclusionary  rule  has  an  adverse  effect  on  the 
outcome  of  a  criminal  case  only  infrequently.   A  1979  study  by 
the  General  Accounting  Office  found  that  of  all  cases  declined 
for  prosecution  by  United  States  Attorneys,  Fourth  Amendment 
problems  were  the  primary  motive  in  only  0.4%  of  the  total.   And, 
in  a  recent  study  of  prosecutions  in  California  prepared  by  the 
National  Institute  of  Justice,  search  and  seizure  issues  resulted 
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in  4.8%  of  the  felony  cases  being  declined  for  prosecution.   And, 
contrary  to  the  charges  made  by  some  of  the  rule's  critics,  there 
is  absolutely  no  evidence  that  the  exclusionary  rule  is  in  any 
way  responsible  for  the  horrible  increase  in  the  crime  rate  in 
the  United  States  in  the  last  several  decades. 

The  second  source  of  consolation  is  that,  in  many  of  the 
cases  in  which  exclusion  is  ordered,  police  officers  would  not 
have  discovered  the  evidence  at  all  if  they  had  complied  with  the 
Fourth  Amendment.   Where  that  is  the  case,  the  "culprit,"  if 
blame  for  the  dismissal  is  to  be  assessed,  is  the  Fourth 
Amendment  to  the  Constitution,  not  the  exclusionary  rule.   As  I 
noted  earlier,  the  drafters  of  the  Fourth  Amendment  determined 
.that  government  agents  would  be  deprived  of  the  power  to  engage 
in  certain  investigative  activities  because  those  activities 
threaten  the  personal  security  of  all  men  and  women.   A  necessary 
implication  of  that  limitation  is  that  fewer  criminals  will  be 
apprehended  as  a  result. 

Third,  the  very  gravity  of  the  sanction  imposed  by  the 
exclusionary  rule  may  increase  its  effectiveness  as  a  deterrent 
to  unlawful  governmental  conduct.   We  have  all  witnessed 
situations  in  which  the  police  have  announced  that  they  are  on 
the  trail  of  a  suspect  in  a  particularly  horrible  crime.   It  is 
common  in  those  circumstances  to  hear  reports  of  instructions  to 
police  officers  to  observe  the  rights  of  the  suspect  at  all  costs 
so  that  the  evidence  obtained  may  be  used  against  him.   To  the 
extent  that  exclusion  is  perceived  as  a  harsh  sanction,  it  may 
provide  a  greater  incentive  for  the  police  to  comply  with  the 
Fourth  Amendment. 

This  suggests  the  second  major  criticism  of  the  exclusionary 
rule,  which  does  not  focus  on  its  high  costs,  but  on  its  alleged 
lack  of  benefits.   Many  critics  of  the  rule  argue  that  it  does 
not  in  fact  deter  unconstitutional  police  conduct.   There  have 
been  many  studies  attempting  to  examine  the  deterrent  effects  of 
the  rule,  none  of  which  have  yielded  conclusive  results.   The 
leading  study  remains  the  1970  work  of  Professor  Dallin  Oaks. 
Professor  Oaks  ultimately  determined  that  no  conclusive  results 
could  yet  be  formulated  from  existing  data  about  the  rule's 
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deterrent  value.   Yet  Oak's  preliminary  observations  have  been  a 
fuel  for  critics  of  the  rule.   Oaks  concluded  that  the  rule's 
deterrent  value  was  limited  because  illegal  searches  and  seizures 
were  still  prevalent  after  the  adoption  of  the  rule.   He 
explained  this  fact  by  noting,  first,  that  the  police  are  often 
not  as  interested  in  successfully  prosecuting  a  criminal  as  they 
are  in  simply  seizing  contraband.   Second,  he  argued  that  the 
majority  of  police  officers  are  motivated  more  by  a  desire  to 
conform  to  institutional  norms  within  police  departments  that 
place  a  premium  on  arrests,  rather  than  by  a  desire  to  conform 
with  the  seemingly  technical  rules  of  the  Fourth  Amendment.   If 
so,  then  an  exclusionary  rule  will  not  deter  significant 
incidents  of  illegal  police  conduct. 

But,  that  Fourth  and  Fourteenth  Amendment  violations  have 
occurred,  or  will  occur,  despite  the  Court's  decision  in  the  Mapp 
case,  does  not  prove  that  the  exclusionary  rule  does  not  deter 
police  misconduct.   We  need  only  look  to  the  dramatic  increase  in 
the  number  of  search  warrants  issued  in  the  years  after  the  Mapp 
case  for  evidence  that  the  Court's  decision  has  had  a  tremendous 
impact  on  police  practices.   Police  Departments  have  sharply 
increased  the  amount  of  training  they  give  their  officers  on  how 
to  comply  with  the  principles  announced  in  the  Supreme  Court's 
Fourth  Amendment  decisions.   In  recent  testimony  before  a  Senate 
subcommittee  considering  proposed  legislation  to  modify  the 
exclusionary  rule,  the  Attorney  General  of  the  State  of  Maryland,  '•" 
a  former  United  States  Attorney,  stated  that  " [e] xclusion  from 
evidence  is  almost  certainly  in  my  judgment  the  only  deterrent  in 
the  vast  majority  of  unconstitutional  intrusions."   That  Fourth 
Amendment  violations  nevertheless  occur  does  not  suggest  that  the 
exclusionary  rule  is  ineffective;  instead  it  suggests  that 
continued  vigilance  by  the  courts  is  necessary  to  ensure  that  the 
rule,  as  well  as  the  other  currently  available  remedies  for 
unlawful  searches  and  seizures,  are  faithfully  enforced. 

As  I  mentioned  earlier,  the  exclusionary  rule  is  criticized- 
-rightly,  in  my  view,  for  "compensating"  only  those  accused  of 
crimes,  and  for  doing  so  in  a  manner  entirely  disproportionate  to 
the  degree  to  which  the  defendant's  Fourth  Amendment  rights  were 
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violated.   This  was  eloquently  voiced  in  Justice  Powell's  opinion 
for  the  Court  in  Stone  v.  Powell,  and  I  quote:  "The  disparity  in 
particular  cases  between  the  error  committed  by  the  police 
officer  and  the  windfall  afforded  a  guilty  defendant  by 
application  of  the  rule  is  contrary  to  the  idea  of 
proportionality  that  is  essential  to  the  concept  of  justice." 

Analytically,  these  criticisms  raise  two  dilemmas.   The 
first,  which  I  have  just  described,  is  that  the  enforcement  of 
the  rule  imposes  a  high  cost  upon  society.   For  the  reasons  I 
stated  yesterday,  I  believe  these  unfortunate  costs  are  justified 
to  deter  Fourth  Amendment  violations.   The  second  dilemma  raised 
by  these  criticisms  is  easier  to  resolve.   The  exclusionary  rule 
does  nothing  to  compensate  victims  of  illegal  searches  and 
seizures.   Also,  as  the  Court  recognized  in  the  Terry  case,  it 
"is  powerless  to  deter  invasions  of  constitutionally  guaranteed 
rights  where  the  police  have  no  interest  in  prosecuting  or  are 
willing  to  forego  successful  prosecution  in  the  interest  of 
serving  some  other  goal."   But  these  facts  do  not  suggest  that 
the  rule  is  not  a  necessary  remedy,  only  that  it  is  not  a 
sufficient  one.   It  was  for  that  reason  I  joined  the  Court's 
opinion  in  the  Bivens  case,  which  held  that  victims  of  unlawful 
searches  and  seizures  have  a  right  of  action  for  damages  against 
the  offending  officers  directly  under  the  Fourth  Amendment. 

With  these  criticisms  in  mind,  let  us  turn  to  the  various 
proposals  to  modify  or  alter  the  rule.   For  clarity's  sake,  it 
may  be  helpful  first  briefly  to  summarize  the  present  state  of 
the  law.   Based  on  the  narrowing  construction  given  to  the 
exclusionary  rule  in  the  cases  decided  since  the  Mapp  case,  it 
now  seems  fair  to  say  that  the  rule  can  no  longer  be  regarded  as 
constitutionally  required  in  the  narrow  sense  of  being  part  of 
the  Fourth  Amendment  itself.   I  think  it  is  also  fair  to  say  that 
what  was  described  in  the  Elk  ins  opinion  as  the  "imperative  of 
judicial  integrity"  no  longer  has  a  significant  independent 
effect  on  the  decision  whether  or  not  to  apply  the  exclusionary 
rule  in  a  particular  situation.   Thus,  if  the  exclusionary  rule 
is  to  continue  to  be  required  in  state  and  federal  courts,  the 
only  remaining  constitutional  justification  for  the  rule  is  that 
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exclusion  is  a  necessary  remedy  because  without  it,  the  Fourth 
Amendment's  prohibitions  would  be  rendered  ineffective.   This 
doctrinal  basis  for  the  rule  also  provides  the  standard  against 
which  proposals  to  change  it  must  be  measured:  Any  proposal  to 
modify  or  abolish  the  exclusionary  rule  would  be  constitutional 
only  if  it  left  in  place  a  set  of  remedies  for  Fourth  Amendment 
violations  sufficiently  effective  to  ensure  that  this 
constitutional  limitation  on  governmental  action  is  observed  by 
most  police  officers  in  most  situations.   Let  us  turn  now  to  the 
various  means  by  which  the  exclusionary  rule  could  be  modified. 

There  are  two  kinds  of  ways  to  reduce  the  impact  of  the 
exclusionary  rule — first,  by  making  it  easier  for  conscientious 
police  officers  to  comply  with  the  commands  of  the  Fourth 
Amendment,  and,  second,  by  limiting  the  circumstances  in  which 
exclusion  of  illegally  obtained  evidence  is  required.   There  are, 
in  turn,  two  methods  by  which  the  first  objective  could  be 
achieved.   I  referred  to  one  earlier;  to  the  extent  that  courts 
interpreting  the  Fourth  Amendment  announce  clear  rules  governing 
the  application  of  the  constitutional  commands  to  recurring  fact 
situations,  the  police  officer's  lot  is  made  easier.   That 
proposition  is  simple,  straightforward,  and  uncontrover sial,  but 
far,  far,  harder  to  achieve  than  to  state. 

The  second  means  by  which  to  facilitate  compliance  with  the 
Fourth  Amendment  is  to  relax  its  strict  requirements,  either 
through  judicial  interpretation  or  through  constitutional 
amendment.   One  suggested  approach  is  simply  to  read  the  Warrant 
requirement  out  of  the  Amendment  by  expanding  the  categories  of 
"exigent  circumstances"  in  which  the  police  are  excused  from 
obtaining  a  warrant.   Such  an  approach  should  be  categorically 
rejected,  regardless  of  the  means  by  which  it  is  advanced, 
because  of  the  central  importance  of  the  Warrant  requirement  to 
the  personal  security  at  the  core  of  the  Fourth  Amendment's 
protections.   The  Fourth  Amendment's  protection.  Justice  Jackson 
wrote, 

"consists  in  requiring  that  ['the  usual  inferences 
which  reasonable  men  draw  from  evidence')  be  drawn  by  a 
neutral  and  detached  magistrate  instead  of  being  judged 
by  the  officer  engaged  in  the  often  competitive 
enterprise  of  ferreting  out  crime.   Any  assumption  that 
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evidence  sufficient  to  support  a  magistrate's 
disinterested  determination  to  issue  a  search  warrant 
will  justify  the  officers  in  making  a  search  without  a 
warrant  would  reduce  the  Amendment  to  a. nullity  and 
leave  the  people's  homes  secure  only  in  the  discretion 
of  police  officers...." 

-aThere  are  a  number  of  proposals  under  discussion  to  limit 
the.  circumstances  in  which  illegally  obtained  evidence  must  be 
excluded  from  criminal  trials.   Legislation  has  been  introduced 
in  both  the  97th  and  the  98th  Congresses  eliminating  entirely  the 
exclusionary  rule  in  federal  criminal  proceedings  and 
substituting  a  right  of  action  directly  against  the  federal 
government  under  the  Federal  Tort  Claims  Act  for  actual  and 
punitive  damages  up  to  $25,000  for  each  Fourth  Amendment 
violation.   These  bills  carry  the  limitation  that,  where  the 
victim  of  a  Fourth  Amendment  violation  is  later  convicted  for  an 
offense  evidence  of  which  was  obtained  in  an  unlawful  search  or 
seizure,  his  damages  are  limited  to  "actual  physical  injury"  and 
actual  property  damage.   In  addition,  the  bills  contemplate 
administrative  sanctions  against  law  enforcement  officials  who 
violate  people's  Fourth  Amendment  rights  without  "a  good  faith 
belief"  that  their  actions  were  constitutional. 

The  burden  of  deciding  whether  such  proposals  are 
constitutional  will  fall  on  the  shoulders  of  other  Justices,  but 
I  cannot  help  but  make  a  few  personal  observations.   As  I  stated 
a  minute  ago,  the  constitutionality  of  these  proposals  turns  on 
whether,  if  they  were  adopted,  adequate  remedies  would  exist  to 
ensure  that  the  Fourth  Amendment's  prohibitions  remain  effective. 
The  limitation  on  the  right  of  convicted  persons  to  recover 
damages  may  remove  all  incentive  to  observe  the  Fourth  Amendment 
rights  of  those  persons;  so  long  as  an  unlawful  search  or  seizure 
is  "gentle" — so  long  as  it  does  not  cause  any  physical  harm — the 
convicted  victim  of  such  a  violation  will  recover  nothing. 
Accordingly,  the  victim  will  have  no  incentive  to  bring  suit  and 
therefore  no  opportunity  for  a  judicial  determination  of  whether 
the  Fourth  Amendment  has  been  violated.   I  have  serious 
misgivings  about  such  a  limitation. 

The  broader  question,  whether  the  complete  abrogation  of  the 
exclusionary  rule  would  be  constitutional  if  it  were  accompanied 
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by  a  damage  remedy  against  the  government  coupled  with 
administrative  sanctions  against  the  offending  officer,  is  more 
difficult,  particularly  because,  since  the  Mapp  case  was  decided, 
It  has  not  been  possible  to  gather  data  on  the  relative 
effectiveness  of  alternative  methods  of  deterring  Fourth 
Amendment  violations.   My  greatest  misgiving  about  all  such 
proposals,  one  that  I  have  previously  discussed,  is  my  skepticism 
about  the  adequacy  of  a  damage  action  as  a  deterrent  for  a  Fourth 
Amendment  violation.   Unless  the  administrative  sanctions  imposed 
on  officers  for  violating  the  Fourth  Amendment  are  harsh, 
officers  may  reasonably  decide  to  resolve  close  questions — and 
perhaps  less  close  questions,  as  well — against  compliance  with 
constitutional  requirements.   And,  if  adminstrative  sanctions  are 
too  harsh,  officers  may  refrain  from  beneficial  law  enforcement 
activities.   Thus,  the  question  whether  the  exclusionary  rule 
could  constitutionally  be  replaced  by  a  scheme  of  administrative 
sanctions  and  damage  actions  is  a  delicate  one,  indeed. 

The  most  hotly  debated  means  by  which  the  exclusionary  rule 
could  be  modified  would  be  (quote)  "not  to  require  the  exclusion 
of  evidence  obtained  in  the  reasonable  belief  that  the  search  and 
seizure  at  issue  was  consistent  with  the  Fourth  Amendment." 
(unquote) .   That  is  the  issue  on  which  the  Supreme  Court  this 
Term  invited  and  heard  rearguraent  in  the  case  of  Illinois  v. 
Gates.   A  version  of  this  so-called  "good  faith  exception"  was 
adopted  by  the  United  States  Court  of  Appeals  for  the  Fifth 
Circuit  in  United  States  v.  Williams.   The  Attorney  General's 
Task  Force  on  Violent  Crime  has  endorsed  such  an  exception. 
During  the  last  session  of  Congress,  the  Subcommittee  on  Criminal 
Law  of  the  Senate  Judiciary  Committee  held  hearings  on 
legislation  that  would  create  such  an  exception,  and  similar 
bills  have  been  introduced  in  the  98th  Congress. 

The  principal  argument  in  favor  of  the  good  faith  exception 
rests  on  three  premises:  First,  under  the  Calandra  case  and  its 
progeny,  exclusion  is  required  only  where  its  deterrent  effects 
outweigh  its  costs.   Second,  when  a  police  officer  acts  with  a 
reasonable,  but  mistaken,  belief  that  his  conduct  is  consistent 
with  the  requirements  of  the  Fourth  Amendment,  the  rule's 
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deterrent  purpose  would  not  be  served  by  exclusion,  because,  by 
hypothesis,  the  police  officer  acts  in  a  manner  that  should  not 
be  discouraged.   Third,  since  exclusion  frequently  results  in  the 
freeing  of  the  guilty — by  general  agreement  a  terrible  social 
cost — it  should  not  be  required  where  the  police  officer 
reasonably  believed  his  actions  were  constitutional. 

Opponents  of  the  good  faith  exception  have  taken  issue  with 
all  three  of  these  premises.  As  to  the  first  point,  they  argue, 
contrary  to  the  language  I  referred  to  earlier  from  the  Calandra 
opinion,  that  the  use  of  illegally  obtained  evidence  at  trial  is 
itself  a  violation  of  the  Fourth  Amendment.  In  addition  they 
seek  to  revive  the  now  dormant  "imperative  of  judicial  integrity" 
as  an  independent  basis  for  exclusion. 

Most  of  the  opponents'  arguments  are  directed  at  the  second 
premise,  that  the  rule's  deterrent  purpose  would  not  be  served  by 
excluding  evidence  seized  by  a  police  officer  acting  with  the 
reasonable — but  mistaken — belief  that  his  conduct  was  consistent 
with  the  Fourth  Amendment.   Critics  of  the  proposal  point  out — 
correctly,  in  my  view — that  the  exclusionary  rule  is  not  designed 
to  serve  a  "specific  deterrence"  function,  that  is,  to  punish  the 
particular  police  officer  for  violating  a  person's  Fourth 
Amendment  rights.   Instead,  the  rule  is  designed  to  produce  what 
William  Mertens  and  Silas  Wasserstrom  have  described  as  "systemic 
deterrence":  The  exclusionary  rule  is  intended  to  create  an 
incentive  for  law  enforcement  officials  to  establish  procedures 
by  which  police  officers  are  trained  to  comply  with  the  Fourth 
Amendment  because  the  purpose  of  the  criminal  justice  system, 
bringing  criminals  to  justice,  can  be  achieved  only  when  evidence 
of  guilt  may  be  used  against  defendants.   In  the  opponents'  view, 
adopting  a  good  faith  exception  would  "put  a  premium  on 
ignorance"  and  reduce  to  almost  zero  the  incentive  for  police 
departments  to  train  their  officers  to  comply  with  the  Fourth 
Amendment. 

With  respect  to  the  third  premise — that  the  benefits  of  the 
good  faith  exception  outweigh  its  costs,  opponents  of  the 
proposal  argue  that  adopting  it  would  have  a  profound  symbolic 
effect  on  the  public's  perception — and,  more  important,  the 
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perception  of  the  police — of  the  courts'  conunitment  to  enforce 
strictly  the  requirements  of  the  Fourth  Amendment.   They  also 
argue  that  the  adoption  of  the  good  faith  exception  would  prevent 
the  courts  from  resolving  recurring  questions  about  the  proper 
interpretation  of  the  Fourth  Amendment,  since  there  would  be  no 
need  to  address  the  question  of  whether  an  officer's  actions  were 
constitutional  so  long  as  they  were  "reasonable." 

In  my  personal  view,  there  are  a  number  of  problems  with  the 
proposals  for  a  good  faith  exception  now  under  discussion. 
First,  in  many  instances,  reasonable  mistakes  by  law  enforcement 
officials  are  already  tolerated  by  the  Fourth  Amendment.   Thus, 
in  recent  years  the  Supreme  Court  has  held  in  the  Franks  case 
that  allegations  of  negligent  falsehood  or  innocent  mistake  of 
fact  are  insufficient  to  set  aside  a  search  warrant;  and,  in  the 
DeFillippo  case,  it  ruled  that  reliance  on  a  substantive  criminal 
statute  later  held  unconstitutional  does  not  dissipate  a  finding 
of  probable  cause.   Thus,  if  the  officer's  reasonable  belief  in 
the  constitutionality  of  his  actions  is  mistaken  only  because  it 
is  based  on  an  erroneous  view  of  the  facts  or  the  criminal 
statutes  to  be  enforced,  and  not  on  an  erroneous  view  of  what  the 
Constitution  requires,  I'm  not  sure  that  his  conduct  can  be  said 
to  violate  the  Fourth  Amendment  at  all.   However,  if  the  proposal 
is  to  tolerate  searches  and  seizures  where,  despite  the  deference 
given  to  the  magistrate's  determination,  a  reviewing  court  cannot 
conclude  that  the  police  officer  had  probable  cause — even  while 
giving  the  officer  the  benefit  of  the  doubt  where  he  reasonably 
relied  on  a  mistaken  view  of  the  law  or  the  facts — it  approaches 
the  "subjective"  good  faith  approach  condemned  by  the  Supreme 
Court  nearly  twenty  years  ago  in  Beck  v.  Ohio,  and  I  quote: 

"We  may  assume  that  the  officers  acted  in  good  faith  in 
arresting  the  petitioner.   But  'good  faith  on  the  part 
of  the  arresting  officer  is  not  enough.'  ...  If 
subjective  good  faith  alone  were  the  test,  the 
protections  of  the  Fourth  Amendment  would  evaporate, 
and  the  people  would  be  'secure  in  their  persons, 
houses,  papers,  and  effects,'  only  in  the  discretion  of 
the  police. " 

Supporters  of  the  proposal  respond  that  subjective  good 
faith  is  not  sufficient  to  satisfy  the  test,  that  the  officer's 
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belief  that  the  Fourth  Amendment  tolerates  the  conduct  at  issue 
must  be  a  reasonable  one.   Let  us  consider  how  this  approach 

would  work  in  real  cases.   There  are,  I  believe,  four  kinds  of 
situations  in  which  a  police  officer  could  have  a  reasonable,  but 
mistaken,  belief  that  the  Fourth  Amendment  permits  a  particular 
search  or  seizure.   The  first  is  where  the  officer  acts  in 
conformity  with  the  Fourth  Amendment's  requirements  as  they  stood 
at  the  time  of  the  search,  and  those  requirements  changed 
dramatically  because  of  a  judicial  decision  rendered  after  the 
search.   In  the  Peltier  case,  which  I  discussed  earlier,  the 
Court  ruled  that  Fourth  Amendment  decisions  announcing  a  "clear 
break"  with  past  precedent  were  not  to  be  applied  retroactively 
to  exclude  evidence  seized  in  compliance  with  then-existing 
standards.   The  second  is  when  a  police  officer's  conduct  falls 
into  what  may  be  described  as  an  "unsettled  area"  of  Fourth 
Amendment  law  that  is  later  settled  by  the  courts.   Last  Term,  in 
the  Johnson  case,  the  Supreme  Court  rejected  the  argument  that 
the  new  precedent  should  not  be  applied  retroactively  in  those 
situations,  ruling  that  resolving  all  unsettled  Fourth  Amendment 
questions  nonretroactively  would  give  law  enforcement  officials 
"little  incentive  to  err  on  the  side  of  constitutional  behavior." 

These  same  concerns  would  seem  to  govern  the  third  kind  of 
situation,  where  the  search  at  issue  presents  the  occasion  for 
the  courts  to  settle  a  previously  unsettled  question  of  Fourth 
Amendment  jurisprudence.   If  the  courts  admit  illegally  obtained 
evidence  in  such  situations,  there  would  be  little  reason  for 
police  officers  to  err  on  the  side  of  caution  where 
constitutional  principles  are  unsettled.   There  is  also  another 
consideration.   The  determination  of  whether  or  not  to  require 
exclusion  in  this  third  situation  is  similar  to  a  determination 
whether  or  not  to  apply  a  new  constitutional  principle  in  the 
case  which  announces  it.   If  a  party  who  brings  such  unsettled 
questions  before  the  courts  is  to  be  deprived  of  the  benefit  of  a 
ruling  in  his  favor,  there  may  be  a  rather  strong  incentive  not 
to  be  such  a  party. 

The  fourth  type  of  situation  is  where  the  police  officer  has 
a  "reasonable"  but  mistaken  view  of  what  settled  Fourth  Amendment 
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principles  require  in  a  particular  situation.   Let  us  consider 
that  situation  for  a  moment.   A  police  officer,  reasonably  well- 
trained  we  may  assume,  undertakes  a  search,  believing  that  he  is 
acting  within  the  bounds  of  the  Constitution.   Under  well  settled 
precedent,  however,  his  conduct  violates  the  Fourth  Amendment. 
To  say  that  the  officer's  belief  in  the  constitutionality  of  his 
actions  in  such  circumstances  is  "reasonable"  is  to  tolerate  to 
some  extent  confusion  and  misapprehension  about  what  the 
Constitution  requires.   In  a  perfect  world,  where  all-knowing 
Justices  announced  perfectly  comprehensible  rules,  perhaps  we 
could  never  say  such  mistakes  were  "reasonable."   But,  as  I  said 
earlier,  part  of  the  blame  for  the  difficulty  that  reasonable  men 
and  women  may  have  in  determining  what  the  Constitution  requires 
must  be  laid  at  the  feet  of  Justices  and  judges  themselves.   So 
let  us  grant  that  there  is  such  a  thing  as  a  "reasonable"  but 
clearly  mistaken  belief  that  a  search  or  seizure  is 
constitutional.   What  then? 

One  could  argue  with  some  force  that  rejection  of  an 
exception  in  such  a  situation  is  required  under  the  Johnson  case. 
Strictly  speaking,  the  question  before  the  Court  in  that  case 
related  to  whether  one  of  its  decisions  should  be  applied 
retroactively,  not  to  the  application  of  the  exclusionary  rule. 
But  the  Court  explicitly  considered  and  rejected  the  Government's 
argument  that  retroactive  application  of  a  decision  resolving  an 
unsettled  question  of  Fourth  Amendment  law  "would  not  serve  the 
policies  underlying  the  exclusionary  rule."   If,  as  the  Court 
held,  the  policies  underlying  the  rule  are  served  by  requiring 
exclusion  when  police  officers  make  a  mistake  while  acting  in  a 
constitutional  "gray  area,"  it  seems  pretty  clear  that  the  same 
policies  are  served  when  officers  act  unconstitutionally  by 
engaging  in  conduct  that  is  prohibited  under  settled  Fourth 
Amendment  precedent. 

Adoption  of  a  good  faith  exception  permitting  the  admission 
of  evidence  seized  in  this  type  of  situation  may  cause  police 
officers  to  shift  the  focus  of  their  inquiry  from  "what  does  the 
Fourth  Amendment  require  in  this  situation?"  to  "what  will  the 
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courts  allow  me  to  get  away  with?"   Would  not  that  kind  of 
thinking  result  in  more  Fourth  Amendment  violations? 

Still  another  aspect  of  the  proposed  good  faith  exception  is 
also  troubling.   One  version  of  the  proposal  would  accept  an 
officer's  reliance  on  a  search  warrant  obtained  without 
intentional  misrepresentation  as  conclusive  proof  of  his  good 
faith,  regardless  of  whether  the  warrant  was  based  on  probable 
cause.   Dnder  the  Court's  cases,  a  magistrate's  determination 
that  probable  cause  exists  must  be  accorded  considerable 
deference.   This  is  as  it  should  be,  both  because  there  must  be 
an  incentive  for  police  officers  to  obtain  a  warrant,  and  because 
that  deference  gives  rise  to  a  proper  allocation  of 
responsibilities  between  magistrates  and  reviewing  courts.   But, 
if  the  Fourth  Amendment's  probable  cause  requirement  is  to  be 
enforced,  reviewing  courts  must  have  the  authority  on  occasion  to 
inform  magistrates  in  a  meaningful  way  that  warrants  based  on 
something  less  than  probable  cause  are  not  to  be  tolerated.   Now 
as  I  said,  supporters  of  the  rule  argue  that  reviewing  courts 
could  determine  whether  a  search  warrant  was  supported  by 
probable  cause  even  if  a  good  faith  exception  were  adopted. 
There  are  constitutional  questions  about  this  approach,  but  let 
us  assume  that  courts  may  admit  evidence  obtained  in  reasonable 
good  faith  while  declaring  that  the  warrant  pursuant  to  which  it 
was  obtained  was  not  supported  by  probable  cause.   Where  this  is 
done,  the  magistrate  may  receive  an  opinion,  perhaps  years  after 
signing  the  warrant,  informing  him  or  her  that  a  mistake  was 
made.   But  is  there  any  incentive — apart  from  a  professional 
desire  to  comply  with  the  Fourth  Amendment — for  a  magistrate  to 
refrain  from  repeating  the  same  mistake  in  the  future,  indeed 
from  granting  any  colorable  request  for  a  search  warrant? 

One  of  the  great  benefits  of  being  a  retired,  rather  than  an 
active,  Supreme  Court  Justice  is  that  I  may  take  the  liberty  of 
posing  difficult  questions  without  incurring  the  obligation  to 
answer  them.   My  retirement  has  also  enabled  me  to  take  the 
opportunity  to  share  my  personal  thoughts  about  the  exclusionary 
rule  with  you  these  past  three  days.   I  have  enjoyed  that 
opportunity  very,  very  much.   Thank  you. 
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Prepared  Statement  on  Behalf  of  the  /V^erican  Bar  Association 

Mr.  Chairman  and  Members  of  the  Subcamvittee : 

My  name  is  William  W.  Greenhalgh.  I  am  Chairperson  of  the  ;*nerican  Bar 
Association  Criminal  Justice  Section.  Accarpanying  me  today  are  B.  James 
George ,  Jr . ,  Chairperson  of  the  ABA  Standing  Corndttee  en  Association  Standards 
for  Criminal  Justice,  and  Timothy  B.  Atkescn,  Chairman  of  the  M  Hoc  Camiittee 
on  the  Proposed  Federal  Criminal  Code  of  the  ABA  Corporation,  Banking  and 
Business  Law  Secticn. 

We  appear  before  you  today  an  behalf  of  the  over  300,000  lawyers  vrtio  are 
m=i±iers  of  the  American  Bar  Association.  These  merrbers  are  representatives  of 
all  parts  of  the  legal  camunity.  They  include  prosecutors,  defense  lawyers, 
judges,  public  defenders,  law  teachers  and  members  of  the  law  enforcement 
ccrmnity. 

Ihe  policies  that  we  will  present  to  you  today  were  formulated  with  the 
advice  and  assistancec  of  all  these  interests  of  the  legal  connunity.  They  have 
been  thoughtfully  prepared  and  represent  a  consensus  on  the  relevant  issues 
forged  through  much  discussion,  deliberation,  debate  and  cortpranise. 

The  legislation  the  Subcairnittee  is  considering  today  is  formidable  -  both 
in  size  and  substantive  content.  We  have  attempted  to  address  as  nany  aspects 
of  it  as  are  enbraced  by  existing  Association  policy  and  standards.  Therefore, 
the  following  statement  contains  the  Association's  views  on  eleven  of  the  sixteen 
Titles  in  S.  829.  The  statment  is  supplansnted  by  an  extensive  appendix. 

In  addition,  the  Criminal  Justice  Section  is  in  the  process  of  finalizing 
an  analysis  of  Title  IV  -  Forfeiture  Reform.  There  is  a  possibility  that  the 
Criminal  Justice  Section  may  be  able  to  sutmit  a  sucrolementarv  statement  on  this 
aspect  of  the  bill  within  the  next  few  v;eeks.  This  of  course  is  contingent  upon 
aporoval  of  the  statement  throuah  ABA  channels.  The  statement  would  be  only  that 
of  the  Criminal  Justice  Section.  Hcwever,  we  would  welcone  the  ODDortunitv  to 
sulmit  it  to  assist  the  Subccnmittee  in  its  deliberations. 

TITLE  I 
BAIL 

Title  I  of  S.  829  deals  with  issues  of  bail,  bail  on  appeal  and  pretrial 
d> lent  ion.   These  matters  are  dealt  with  in  Chapters  10  and  21  of  the  second 
odition  ABA  Standards  for  Criminal  Justice,  ]980,  Little,  Brown  and  Conpany. 
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V>(  have  included  as  an  appendix  the  Association's  black  letter  standards  on 
pretrial  release  and  on  release  pending  appeal. 

In  general  the  philosophy  of  the  ABA  Standards  on  Pretrial  Release 
adlieres  to  a  strong  policy  preference  in  favor  of  the  release  of  defendants 
pending  trial.  Our  standards  recognize  limited  exceptions  to  that  rule  and, 
in  turn,  those  exceptions  are  based  upon  a  defendant's  specific  acts  or 
omissions. 

Section  3142  of  S.  829  deals  with  the  release  or  detention  of  a  defendant 
pending  trial.   In  general,  subsection  (b)  expresses  a  preference  for  the 
release  of  defendants  on  personal  recognizance  or  an  unsecured  appearance 
bond.   To  that  e.\-tent,  it  follows  the  expressed  preference  of  the  ABA 
standards.  Ne.xt ,  subsection  (c)  articulates  a  host  of  conditions  which  may 
be  imposed  in  those  cases  where  release  under  subsection  (b)  will  not 
reasonably  assure  the  appearance  of  the  person  as  required  or  will  endanger 
the  safety  of  ar.y  other  person  or  the  cormunity.   The  conditions  which  may  be 
imposed  generally  conport  with  the  kind  of  pretrial  release  conditions  recom- 
mended within  our  standards.  Subsection  (c)(2)(L),  however,  would  allow 
the  judicial  officer  to  release  a  defendant  upon  the  execution  of  a  ".  .  .  bail 
bond  with  solvent  sureties.  ..."  This  si±)section  is  silent  as  to  whether 
such  sureties  may  be  oorrpensated  sureties.   Tlie  ABA  standards  are  very 
clear  on  this  point.  Standard  10-5.5  sets  forth  the  ABA's  firm  policy  that 
"corpensated  sureties  should  be  abolished."  If  this  subsection  contemplates 
corrpensated  sureties  the  ABA  could  not  support  it.  We  would  suggest,  therefore, 
that  it  be  amended  to  provide  for  the  execution  of  a  bail  bond  "with  solvent, 
uncompensated  sureties.  .  .  ." 

Subsection  (d)  deals  with  temporary  detention  to  permit  revocation  of      ^-^ 
conditional  release,  deportation  or  exclusion.  It  provides  a  terporary, 
ten-day  detention  period  preceding  a  formal  detention  hearing  in  those  cases 
where  the  defendant  is:  on  release  pending  trial  for  a  felony;  on  release 

r 

pending  inposition  or  execution  or  cotipletion  of  sentence  or  s^peal  of 
sentence  or  conviction;  on  probation  or  parole;  or,  is  not  a  citizen  or  a 
person  lawfully  adnitted  for  permanent  residence.  The  predicate  for  this 
Section  is  a  determination  by  the  judicial  officer  that  the  defendant  meets 
one  or  more  of  the  above  criteria  and  that  the  defendant  met  that  criteria 
at  the  time  of  the  offense  comnitted.  Presunably,  the  use  of  the  term 
cormitted  is  inadvertent  and  refers  to  an  offense  "charged"  or  "alleged." 
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Current  ABA  policy  provides  for  pretrial  detention  of  defendants  cnly 
under  very  limited  circLinstances.  ABA  standard  10-5.9  requires  a  judicial 
officer  to  convene  a  pretrial  detention  hearing  whenever  a  defendant  has 
been  detained  for  five  days  because  the  defendant : 

•  could  not  satisfy  monetary  conditions  imposed  under  standard 
10-5.4  in  those  cases  where  no  less  stringent  conditions 
could  reasonably  assure  the  defendant's  reappearance; 

•  allegedly  has  intentionally  violated  the  conditions  of 
release  based  upon  the  sworn  affidavit  of  a  prosecuting 
attorney,  a  law  enforcement  officer,  a  representative  of  the 
pretrial  service  agency  or  a  licensed  surety  (standard  10-5.7);  or, 

•  allegedly  has  comnitted  a  crime  while  on  release  (standard  10-5.8). 

In  addition,  standard  10-5.9  sets  forth  the  other  factors  which  may 
precipitate  a  pretrial  detention  hearing.   Those  factors  include  allegations 
from  a  prosecutor,  a  law  enforcement  officer  or  a  representative  of  the 
pretrial  service  agency  that  a  released  defendant  is  likely  to  flee,  threaten 
or  intimidate  witnesses  or  court  personnel  or  constitute  a  danger  to  the 
comnunity.  When  such  allegations  are  made  our  standard  requires  that  a 
formal  pretrial  detention  hearing  be  convened.   At  that  hearing  allegations 
must  be  proven  by  clear  and  convincing  evidence;  the  burden  of  going  forw'ard 
is  on  the  prosecution;  and,  full  prosecutorial  protections  are  accorded  the 
defendant,   ^fo^eover,  our  standard  requires  that  a  pretrial  detention  order 
should  be  based  solely  upon  evidence  produced  at  the  pretrial  detention  hearing. 
Nothing  in  our  pretrial  release  standards  distinguishes  between  citizens  and 
non-citizens,  nor  could  such  distinctions  be  made  on  a  constitutional  basis. 

Subsection  (3)  provides  that  "a  rebuttable  presunption  arises  that  no 
condition  or  combination  of  conditions  will  reasonably  assure  the  safety  of 
any  other  person  and  the  comnunity  if  the  judge  finds  that"  the  person  has 
been  convicted  of  a  federal  offense  and  that  the  offense  was  contnitted  while 
the  person  was  on  release  and  that  not  more  than  five  years  has  elapsed  since 
the  date  of  conviction  or  the  release  of  the  person  from  irrprisonment  for  that 
offense.   Our  standards  look  to  the  current  facts  and  do  not  create  such 
presumptions. 

Subsection  (f)  would  allow  the  judicial  officer,  on  motion  of  the  attorney 
for  the  government  or  sua  sponte,  to  hold  a  pretrial  detention  hearing  in 
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any  case  that  involves:  a  crime  of  violence;  an  offense  for  which  the 

maximum  sentence  is  life  imprisonment  or  death;  an  offense  for  which  a 

mri.ximum  term  of  imprisonment  of  ten  years  or  more  is  provided  in  the  Controlled 

Substances  Act  and  in  several  other  federal  statutes;  a  serious  risk  that 

the  person  will  flee;  a  serious  risk  that  the  person  will  obstruct  or  attempt 

to  obstruct  justice;  or,  In  any  case  involving  a  felony  oomnitted  after  the     /^~\ 

person  has  been  con\dcted  of  two  or  more  prior  offenses  as  described  within 

subsection  (f). 

■Riis  subsection  presents  broad  threshold  criteria  for  convening  pretrial 
detrition  hearings.   It  runs  contrary'  to  the  thrust  of  the  ABA  standards  and 
broadens  the  class  of  defendants  who  may  be  subjected  to  pretrial  detention. 

The   American  Bar  Association's  pretrial  release  standards  provide  for 
revocation  of  a  person's  conditional  release  after  a  pretrial  detention  hearing 
in  cases  involving  defendants  who  are  charged  with  cormiitting  new  offenses 
while  on  release  or  for  violations  of  the  terrs  of  the  original  release. 
Still,  our  standards  rely  upon  present  conduct  and  dc  not  allow  a  pretrial 
detention  hearing  to  be  triggered  by  the  fact  that  a  defendant  had  been 
convicted  of  an  offense  in  the  past. 

Next,  Section  3143  deals  with  the  release  or  the  detention  of  a  defendant 
paiding  sentence  or  appeal.   In  brief,  this  Section  provides  that  defendants 
found  guilty  and  awaiting  inposition  or  execution  of  sentence  and  defendants 
who  have  been  found  guilty  and  have  appealed  a  sentence  of  imprisonment  should 
be  detained  unless  the  judicial  officer  finds  by  clear  and  convincing  evidence 
that  the  person  is  not  likely  to  flee  or  pose  a  danger  to  the  safety  of  any 
other  person  or  the  comnunity.  Moreover,  in  the  case  of  sentenced  offenders 
who  are  appealing  their  sentences,  it  provides  that  the  judicial  officer  must 
also  find  that  the  appeal  is  not  for  the  purpose  of  delay  and  that  it  raises 
a  substantial  question  of  law  or  fact  likely  to  result  in  reversal  or  an  order 
for  a  new  trial. 

ABA  standard  21-2.5  provides  that  after  a  sentence  of  imprisonment  is 
imposed  "The  burden  of  scH.-Inn^'  a  .sta\  of  execution  and  release  may  properly 
be  placed  on  the  appellant."  Pursuant  to  a  Hoase  of  Delegates  "Sense  of  The 
House"  resolution  adopted  at  the  .WA's  February,  1983  Midyear  Meeting  the  ABA 
agreed,  in  principle,  that  "bail  on  appeal  should  not  be  granted  as  a  matter 
of  right  and  that  the  burden  shou?d  be  placed  on  the  defendant  to  demonstrate 
by  clear  and  convincing  evidence  that  the  defendant  is  not  likely  to  flee  or 
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to  pose  a  danger  to  the  person,  or  property  of  others,  and  that  the  appeal 
raises  a  substantial  question  of  law  or  fact."  Our  current  standard  (ABA 
standard  21-2.5)  indicates  that  "release  should  not  be  granted  if  the  court 
finds  that  there  is  substantial  risk  that  the  appellant  will  not  appear  .  .  . 
or  that  the  appellant  is  likely  to  cormiit  a  serious  crime,  intimidate  witnesses, 
or  otherwise  interfere  with  the  administration  of  justice."  The  provisions  of 
Section  3143  would  not  only  require  a  judicial  determination  that  the  person 
is  not  likely  to  flee  or  pose  a  danger  but  that  the  appeal  is  not  for  the 
purpose  of  delay  and  raises  a  substantial  question  of  law  or  fact  likely  to 
result  in  reversal  or  an  order  for  a  new  trial .   This  goes  far  beyond  the 
ABA'S  "Sense  of  The  House"  resolution  by  requiring  a  decision  that  a  reversal 
or  new  trial  is  likely.   In  short  this  would  require  a  "pre-appeal  appeal"  — 
thus  creating  a  new  corrplexity  in  an  already  overburdened  appellate  docket. 
This  "first-tier"  judicial  determination  would  act  as  a  screening  mechanism. 
ABA  standard  21-2.4  states  that  "requirement  of  a  trial  court  certificate  as 
a  condition  of  appellate  review  is  inconsistent  with  the  principle  of  the  right 
to  appeal."  In  promulgating  its  standards  on  criminal  appeals  the  American 
Bar  Association  concluded  that  "At  the  first  level  of  appeal,  procedui-es 
intended  to  eliminate  frivolous  cases  from  appellate  court  dockets  without 
decisions  on  the  merits  are  impractical  and  unsound." 

The  American  Bar  Association  has  now  determined  that  the  burden  of  seeking 
a  stay  of  execution  and  release  should  be  placed  on  the  appellant.  ITiis 
provision,  however,  would  force  a  tribunal  to  determine  by  clear  and  convincing 
evidence  that  the  question  of  law  or  fact  raised  is  likely  to  result  in  reversal 
or  an  order  for  a  new  trial. 

TITLE  II 
SENTENCIN^^  RE^nRM 

The  critical  nature  of  sentencing  in  the  criminal  justice  process  has  long 
been  recognized  by  the  American  Bar  Associaticn.  The  sentencing  portion  of  S.  829 
is  therefore  of  tremendous  inportance.  Perhaps  no  area  in  criminal  justice  reform 
has  so  captured  the  attention  of  the  Congress,  criminal  justice  professionals  — 
and  the  public  —  in  the  past  several  years  as  has  sentencing. 
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Qiapter  18  of  the  ABA  Standards  for  Crijninal  Justice  (Second  Edition,  1980) 
deals  with  Sentencing  Alternatives  and  Procedures.  Chapter  18  is  the  longest  and 
most  corplex  chapter  of  the  Second  Fdition.   It  contains  48  separate  black  letter 
standards  addressing  such  topics  as  sentencing  authority,  statutory  structure  for 
sentencing,  use  of  total  confinanent,  informational  bases  for  sentencing,  sentencing 
procedures,  further  judicial  action  in  the  sentencing  process,  and  development  of 
sentencing  guidelines.  The  ABA  standards  on  sentencing  are  intended  to  provide 
a  framework  for  establishment  and  operation  of  a  conprehensive  rational  sentencing 
policy. 

Let  us  new  turn  to  the  specific  sentencing  provisions  in  S.  829. 
SENTENCING  ALTEraiATIVES 

The  provisions  of  S.  829  do  not  adequately  provide  for  alternative  sentencing. 
Ithough  §3553 (b)  does  provide  for  the  judge  to  deviate  frcm  the  sentencing 
guidelines  in  the  case  of  aggravating  and  mitigating  circumstances,  a  more  forceful  ' 
statement  requiring  the  consideration  of  availability  alternatives  would  be  appropriate 
Acceptable  language  to  acccrplish  this  purpose  was  included  in  Section  3102  of  H.R. 
4711  and  H.R.  1647  of  the  97th  Congress.  That  Section  provided  that,  "The  court, 
in  determining  the  particular  sentence  to  be  imposed,  shall  consider .. .the  kinds  of 
sentences  available,  including  effective  alternatives  to  inprisonment. "  Further, 
H.R.  4711,  in  subsection  3703(c)  provided,  "The  court  shall  not  inrpose  a  sentence 
of  inprisonment  unless  the  court  has  considered  all  other  authorized  sentences 
and  rejected  such  sentences  as  inadequate  to  achieve  the  purposes  of  sentencing 
set  forth  in  ..."  [Section  3553].   (Bracketed  language  supplied  to  conform  to 
the  appropriate  cross  reference  in  S.  829) .  * 

We  have  previously  encouraged  this  Subocmittee  to  include  a  lockstep 
procedure  which  wcwld  mandate  consideraticn  by  the  judge  in  ordered  fashion  of 
a  series  of  sentencing  alternatives  when  sentencing  an  individual.  We  continue 
to  believe  that  such  a  provision  would  strengthen  the  alternatives  provisicns. 
It  might,  for  exanple,  be  included  as  a  new  subsection. 

It  could  set  out  a  variety  of  such  sentencing  alternatives  for  mandatory 
consideration  in  every  case:  prx±>aticn,  fine,  an  order  to  make  restitution, 
forfeittire,  ccmunity  service  or  supervision,  intermittent  incarceration,  or 
Icist,  term  inprisonment  in  other  than  a  confinemsnt  institution  —  or  in  a 
confinervent  institution. 
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The  Asscxiiatian '  s  policies  supporting  emphasis  an  use  of  alternatives  go 
back  sane  13  years.  Such  a  policy  can  divert  from  overcrcwded  prisons  those 
offenders  vAva  can  be  most  effectively  and  most  eooncmically  dealt  with  in  another 
setting.  Cbviously,  in  instances  where  public  safety  calls  for  term  inpriscnment  — 
for  exanple,  in  the  case  of  a  violent  armed  rcbber  —  alternatives  to  priscn  are 
not  appropriate.  Similarly,  other  purposes  of  sentencing,  such  as  deterrence, 
might  best  be  served  through  seme  term  irtprisonment  in  certain  cases. 

Alternatives  to  confinonent  maximize  the  liberty  of  an  individual  v*iile  at 
the  sane  time  vindicating  the  authority  of  the  law  and  effectively  protecting  the 
public  fron  further  violation  of  the  law.  They  affirmatively  pronote  the 
rehabilitation  of  the  offender  by  continuing  normal  comiunity  contacts.  They 
avoid  the  negative  and  frequently  adverse  effects  of  confinement  vAiich  often 
severely  and  unnecessarily  cotplicate  the  reintegration  of  the  offender  into  the 
ccmnunity.  They  greatly  reduce  the  financial  costs  to  the  public  treasury  of  an 
ineffective  correctional  system.  This  expense  not  only  stems  fran  the  cost  of 
incarceration  but  also  fran  the  burden  en  the  public  coffers  when  the  defendant's 
family  is  forced  to  go  on  welfare.  Alternatives  also  minimize  the  iiipact  of  the 
conviction  on  dependents  of  the  offender. 

The  desirability  of  having  a  range  of  sentencing  altcmati'  .  available  to 
the  judge  has  even  been  acknowledged  by  sane  of  those  urging  a  shift  to  a  more 
retributive  model  of  sentencing,  such  as  the  "Fogel  Plan"  en  v.tiich  the  new  Illinois 
statute  is  based,  or  the  Model  Sentencing  and  Corrections  Art  of  the  National 
Conference  of  Ccrrmissioners  on  Uniform  State  Laws. 

We  do  not  believe  this  errphasis  on  sentencing  alternatives  is  inconsistent 
with  a  deep  concern  for  the  problan  of  violent  crime  in  our  nation  today.  The 
1981  Report  of  the  Attorney  General's  Task  Force  on  Violent  Crime 
pointed  to  severe  overcrcv^ing  in  our  nation's  prisons.  Effective  use  of  scarce 
prison  bed  resources  can  be  best  assured  through  appropriate  use  of  sentencing 
alternatives  for  many  non-violent  offenders .  As  the  ABA  Standards  point  out 
(18-2.2) ,  "Ihe  sentence  inposed  in  every  case  should  call  for  the  minimum  sanction 
v^iich  is  consistent  with  the  protecrbicn  of  the  public  and  the  gravity  of  the  crime . " 
According  to  Standard  18-2.5,  confinonent  is  fully  appropriate  v^en  necessary  to 
protect  the  public  from  further  serious  crintinal  activity  by  the  defendant;  or  so 
as  to  not  unduly  depreciate  the  seriousness  of  the  offense,  thereby  fostering 
disrespect  for  the  law. 
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SEKTENCING  GUIDELINES  AND  OOMMISSICN 

The  American  Bar  Association  basically  endorses  the  approach  taken  in  S.  829 
for  a  sentencing  guidelines  system.  The  establishment  of  guidelines  is  sanctioned 
by  Standard  18-3.1  of  the  ABA  Standards  for  Crijninal  Justice.  We  believe  that  such 
a  system  will  help  bring  greater  fairness  and  rationality  to  the  sentencing  process. 

We  also  support  establishment  of  a  sentencing  camvission  in  the  judicied 
branch  of  the  United  States  government.  However,  we  believe  there  should  be  a 
provision  in  the  bill  to  specify  that  the  membership  of  this  ccnnission  be  broadly 
representative  of  the  criminal  justice  system.  The  bill  presently  only  provides 
for  "consultation"  with  a  list  of  interest?  in  the  crijidnal  justice  system  during 
the  ccrmission  meirbership  appointment  process.  It  does  not  mandate  that  the 
appointments  reflect  broad  representation.  We  therefore  urge  amendment  of  proposed 
Section  991  of  Title  28  to  add  language  that  would  substantially  read  as  follows: 
"The  voting  members  shall  be  broadly  representative  of  a  cross-section  of  perscns 
interested  in  and  concerned  with  the  operation  of  the  Federal  criminal  justice 
system,  including  representatives  of  the  defense  bar,  the  prosecution,  and  the    -— ^ 
academic  camiunity . " 

It  is  imperative  that  the  Sentencing  Camdttee  accurately  gauge  the  views 
of  persons  f ran  all  parts  of  the  system  in  order  to  make  its  guidelines  workable 
—  and  credible.  While  it  might  appear  difficult  to  put  together  such  a  broadly 
representative  group  with  a  Ccrmittee  of  but  seven  meniDers,  we  believe  it  is 
pxDssible.  We  do  emphasize  again  our  view  that  the  legislation  should  spell  out 
clearly  that  representation  from  the  full  spectrum  of  the  criminal  justice 
system  is  the  intent  of  the  Congress. 

We  also  support  the  various  provisions  in  the  bill  (e.g.  28  U.S.C.  994 (v)  , 
28  U.S.C.  995(a) (8) ,  and  (12)  through  (16))  that  would  enable  the  ccrmission  to 
collect  data,  information,  reports,  and  study  the  sentencing  process.  Good 
enpirical  data  on  sentencing  is,  at  present,  sorely  lacking.  Experience  under 
the  guidelines  should  be  carefully  watched  and  evaluated.  For  this  reason,  we 
reccmend  that  at  least  for  the  foreseeable  future,  the  guidelines  promulgated 
by  the  cormissicn  should  be  advisory,  rather  than  mandatory. 

We  approve  giving  Congress  authority  (Sec. 225  (a) (1) (B) (ii)  and  28  U.S.C. 
994 (n) )  to  act  on  the  proposed  sentencing  guidelines  prior  to  their  automatically 
going  into  effect,  following  a  procedure  paralleling  that  provided  under  the  Rules 
Enabling  Act  for  amending  the  Federal  Rules  of  Criminal  and  Civil  Procedure. 
Because  of  the  nature  of  the  pioneering  guidelines  "experiment,"  giving  ultimate 
authority  to  the  Sentencing  Ocritu.ssion  with  no  real  oversight  vrould  not  be 
legislatively  wise  in  our  view. 
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ABOLISHMENT  OF  PAROLE 

Paragraph  (4)  of  Section  208  of  S.  829  would  abolish  parole.  It  would  be 

replaced  \:i-cr:   as:   -"^  of  "flat  time"  sentencing  established  by  language 

contained  in  proposed  28  U.S.C.  3621(a),  providing  that  a  person  be  " 

ccrmitted  to  the  custody  of  the  Bureau  of  Prisons  until  the  expiration  of  the 
term  inposed..."  A  similar  provision  is  provided  in  proposed  28  U.S.C.  3624(a) 
v^ich  provides,  "A  prisoner  shall  be  released  by  the  Bureau  of  Prisons  on  the 
date  of  the  expiration  of  his  term  of  iirprisonment . . . " 

■  The  American  Bar  Association  opposes  the  abolishment  of  E)arole  and  the 
replacerrent  of  it  with  a  "flat  time"  sentencing  system.  Standard  18-4.1  of  the 
ABA  Standards  for  Criminal  Justice  recognizes  that  "...  indeterminacy  new 
characterizes  many  penal  codes  and  tends  to  produce  both  unwarranted  disjsarities 
among  offenders  and  unnecessary  anxiety  on  their  p>art  about  the  time  of  their 
release . "  Hcwever ,  the  Standard  goes  on  to  warn  that  the  legislature  should 
exercise  caution  in  enacting  reforms  to  curtail  indeterminacy  "...  in  order  to 
prevent  determinate  sentencing  reforms  fran  increasing  the  average  time  actually 
served  by  most  offenders . "  The  Standards  also  suggests  that  as  a  precaution , 
"an  early  release  rrechanism  independent  of  the  sentencing  court  should  be  retained 
to  achieve  a  variety  of  purposes  which  require  an  agency  having  a  general  oversight 
capacity."  The  Ccmmentary  to  *'  "^  Standard  explains  that  this  agency  is  what  is 
comnonly  loiown  as  the  parole  board  or  caimissian. 

The  Cormentary  to  the  Standards  (not  ABA  policy)  also  provides  a  number  of 
reasons  for  the  continued  existance  of  the  Parole  Cannission.  First  it  transforrrs 
lengthy  judicial  sentences  into  more  realistic  terms  of  actual  confinement.   It 
is  able  to  do  this  because  of  its  insulation  fron  the  political  process  that  subiects 
other  governmental  bodies  such  as  the  courts  and  the  legislature  to  public  pressure. 

The  Association  is  also  concerned  that  the  ccnplete  replacanent  of  the 
Parole  Ccrtmission  with  a  system  of  guidelines  >:eyed  to  strict  "flat  time"  sentencing 
will  dramatically  increase  the  length  of  sentences.   It  may  take  sore  time  to 
overccme  the  inertia  of  the  present  system  in  which  judges  routinely  iirpose 
excessive  sentences  with  the  knowledge  that  they  can  be  reduced  by  the  Parole 
Cottmission.  It  should  also  fae  recognized  that  the  Comission  drafting  the 
sentencing  guidelines  may  begin  to  establish  allowable  sentences  by  looking  at 
the  inflated  sentences  of  the  past.  In  addition,  it  will  be  difficult  for -the 
Sentencing  Ccmnissian  to  dramatically  reduce  sentencing  ranges  with  a  public 
looking  to  the  average  sentence  previously  imposed  as  a  benchmark  by  which  to 
evaluate  the  Oormissicn's  work. 
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The  Ociimentary  to  Standard  18-4.1  ar^^iatically  states  that  "A  realistic 
appreciation  of  the  tendency  for  change  to  be  gfcuJual  leads  this  edition  to 
reccrmend  that,  for  at  least  a  transitional  period,  exclusive  reliance  should 
not  be  placed  on  sentencing  guidelines.  The  Ccrmentary  endorses  the  guidelines 
of  the  United  States  Parole  Ocrmdssion.  Just  as  we  have  urged  that  the  system 
of  sentencing  "guidelines"  be  utilized  on  a  temporary  "experiinental"  basis  with 
adequate  provision  for  future  revio*,  we  strongly  urge  that  the  stabilizing  influence 
of  the  Parole  Ocrmissicn  be  retained  to  act  as  a  safety  valve  for  any  unanticipated 
adverse  results  on  our  prison  system. 
PRESEKTENCE  REPORT 

Proposed  Section  3552  of  S.  829  deals  with  presentence  reports.  Standard 
18-5.1  of  the  ABA  Standards  for  Criminal  Justice  endorse  the  concept  of  making 
provision  for  a  presentence  investigation  and  report  in  every  case.  In  accordance 
with  that  standard,  we  would  like  to  offer  some  suggestions  for  modifications  to 
S.  829. 

First,  it  would  be  helpful  to  place  language  in  the  bill  giving  specific 
direction  to  include  information  in  the  r^xjrt  concerning  the  nature  and  extent 
of  nonprison  programs  and  resources  available,  "ttiat  information  —  v^ich  can  be 
critically  inportant  to  the  judge  in  sentencing  —  is  for  the  most  part  not 
usually  included. 

Second,  we  approve  the  requirement  in  Sxjbsection  3552(d)  that  the  report  be 
"disclosed"  to  defense  counsel  and  the  defendant.  This  is  in  accord  with  ABA  policy. 
Standard  18-5. 5(a)  of  the  ABA  Standards  for  Criminal  Justice  provide  that,  "The 
information  made  available  to  the  parties. . .should  be  disclosed  sufficiently  prior 
to  the  inposition  of  sentence  to  afford  a  reasonable  opportunity  for  verification." 

We  suggest  that  a  further  provision  be  added  specifying  that  defense  counsel 
can,  and  should,  supplement  the  presentence  report.  Although  Rule  32(c)  of  the 
Federal  Rules  of  Criminal  Procedure  provides  for  defense  counsel  to  challenge  any 
inaccuracy  in  the  report,  it  does  not  give  this  inportant  opportunity  to  submit 
suFplemental  information.  'I\do  many  menbers  of  the  criminal  defense  bar  have  failed 
to  focus  needed  attention  on  this  critical  stage  of  a  criminal  proceeding.  Trial 
advocates  today  continue  to  pour  endless  energies  into  aiding  their  clients  before 
and  during  trial.  But  regrettably,  the  sentencing  phase  continues  to  be  the  itost 
neglected  step  in  defense  counsel's  effective  handling  of  a  case. 
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FINES 

Sections  3571-3574  in  S.829  cover  the  area  of  fines.  The  American  Bar 
Association  has  supported  increased  fine  levels  for  offenses  by  organizations 
and  therefore  supports  the  bill's  provisions  in  this  respect.   Section  3571  would 
set  a  maximum  fine  for  an  organizational  defendant  at  $500,000  for  a  felony;  it 
would  set  a  maximum  fine  for  an  organizational  defendant  at  $100,000  for  a  misdeireanor; 
and  $10,000  for  an  "infraction."  Such  fines  can  help  to  deter  organizational 
crime  effectively,  in  the  view  of  the  ABA. 

Howevever,  the  ABA  does  not  approve  the  provisicn  for  double  damages  fines 
contained  in  S.829  at  subsection  3572(b).  We  have  opposed  such  a  section, 
believing  that  where  the  amount  of  monetary  harm  cannot  be  readily  determined, 
and  v^ere  civil  procedural  protections  are  not  avoidable,  it  would  create 
considerable  problems.   Integraticn  of  such  fines  with  any  restitution  and  private 
civil  remedies  is  also  necessary. 
QOVERmENT   APPEAL  OF  SENTENCES 

The  text  of  new  Section  3742  of  the  bill,  dealing  with  review  of  sentences, 
ODntains  language  authorizing  government  appeal  of  sentences.  The  grounds  for 
appeal  are  that  the  sentence  was  inposed  in  violaticn  of  law,  incorrectly  applied 
sentencing  guidelines,  or  in  the  case  of  a  felony  or  Class  A  misdemeanor  was  less 
than  the  applicable  sentencing  guideline  or  the  sentence  specified  in  the  plea 
agreement.  The  provision  requires  that  the  Attorney  General  or  Solicitor  General 
persCTially  approve  the  filing  of  the  notice  of  appeal. 

Following  extensive  consideration  of  the  issue  of  government  appeal  of 
sentences,  the  Anerican  Bar  Association  reached  a  decision  in  Febraury  1980  opposing 
such  an  appeal  by  an  overvdielming  majority.  The  Secticns  of  the  ABA  reccmnending 
opposition  to  prosecutorial  appeal  covered  a  broad  spectrum  of  the  bar: 

Antitrust  Law 

Corporation,  Banking  and  Business  Law 

Criminal  Justice 

General  Practice 

Litigation 

Legal  Aid  and  Indigent  Defendants 
The  issue  is  new  correctly  perceived  by  the  bar  as  a  vAiole,  not  as  a  "law  and  order 
issue"  but  as  an  unwise  and  unjustified  enhancement  of  Federal  prosecutorial  pcwer. 
Giving  Federal  prosecutors  a  statutory  right  to  appeal  sentences  on  the  grounds  that 
the  sentences  are  too  lenient  is  bad  public  policy  because: 
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1.  It  unduly  enhances  Executive  Branch  prosecutorial  power  and  tends 
to  undermine  the  independence  and   responsibility  of  trial  jvxJges. 

2.  It  undercuts  the  purpose  of  giving  defendants  a  separate  "live" 
sentencing  hearing  so  that  the  trial  judge  can  see  and  hear  all  the 
evidence  relevant  to  what  is  the  most  appropriate  sentence  for  that 
particular  crime  and  that  particular  defendant. 

3.  It  gives  prosecutors  too  nuch  pcwer  versus  defendants.  A  prosecutor 
could  use  his  privilege  to  ^ipeal  a  sentence  cis  a  weapai  to  discourage 
a  defendant  frcm  appealing  an  eurrr-^  -jus  ■  _  .".ict. 

We  recognize  the  attraction  of  giving  the  covermnsnt  the  same  right  to 
appeal  a  sentence  as  is  given  to  a  defendant.  The  considerations  against  doing 
so,  hcwBver,  stem  frcm  constitutional  rights  which  were  not  intended  to  be 
balanced  by  giving  the  govemrnent  offsetting  privileges.  This  Subcaimittee  is 
familiar  with  the  arguments  about  vhether  statutes  permitting  prosecutors  to 
appeal  sentences  on  the  grounds  that  the  sentences  are  too  lenient  offend  or  do 
not  offend  the  double  jeopardy  and  due  process  clauses  of  the  fifth  amendment. 

The  position  of  the  Suprone  Court  is  not  yet  clear.  The  decision  in  U.S.  v. 
DiFrancesco,  449  US  117  (1980) ,  held  that  a  government  appeal  of  sentences  provision 
in  the  Organized  Crime  Control  Act  of  1970  did  not  violate  the  double  jeopardy 
clause.  Ihe  subsequent  decision  of  the  Supreme  Court  in  Bullington  v.  Missouri, 
451  US  430  (1981)  ,  appears  irreconcilable  with  DiFrancesco . 

In  the  Bullington  case  Bullington  was  convicted  of  murder  and  then  went 
through  a  separate  Missouri  pre-sentencing  hearing  process  in  which  the  jur^'  gave 
a  verdict  of  life  inprisonment  rather  than  death.  A  new  trial  was  ordered  when  it 
was  concluded  that  it  was  unconstitutional  for  Missouri  to  grant  women  autcmatic 
exemption  from  jury  service.   In  Bullington 's  second  trial  the  o-^fense  argued  that 
the  double  jeopardy  clause  of  the  fifty  amendment  barred  inposition  of  the  death 
penalty  vhich  the  first  jury  declined  to  iitpose,  and  the  Supreme  Court  ultimately 
upheld  this  position .  An  accamodation  of  the  DiFrancesco  and  Bullington  decisions 
has  not  been  finally  reached. 

In  addition  to  thie  double  jeopardy  question,  there  is  a  due  process  question. 
The  government  appeal  of  sentences  deprives  the  defendant  of  the  right  to  appear 
before  the  judge  who  sentences  him. 

I  am  submitting  for  the  record  an  ABA  letter  on  the  double  jeopardy  issue 
previously  submitted  to  this  Ocrmittee  with  respaect  to  the  Suprane  Court  decisions 
involved . 
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Father  than  give  prost^icutors  a  second  bite  at  the  apple,  the  nost 
appropriate  way  to  get  improvement  in  the  sentencing  process  is  to  work  through 
the  Sentencing  Oamnission  guidelines  provided  for  in  Section  207  of  S.  829. 


TITLE  III 

LINITATIOM  OF  THE  EXCLUSIONAPY  RULE 
p\  :-C'3ma]  suppocts  Excmsiggjor  ruiE 

Th3  rjTsrican  Bar  Association  has  long  EVfported  retention  of  the  Fourth 
;..^-;£-.  -nt  exclusionary  rule  in  state  and  federal  criminal  proceedings.  We 
c:;viir.ue  to  do  so,  ard  urge  this  Subocnmittee  arid  the  98th  Congress  to  arproadh 
th,:  -  issue  cautiously  —  and  reject  proposals  to  modify  or  eliminate  the  rale 
in  crirrinal  trial  procet^ings.  Despite  the  rhetoric  prevalent  today,  its 
cbolition  vd.ll  not  stan  the  tide  of  cxims  in  our  country  —  but  tanpering 
with  it  will  destroy  a  portion  of  the  cherished  constitutional  fabric  of 
vmich  our  systan  is  constructed. 

The  American  Bar  Association's  strong  views  in  sv^iport  of  the  Fourth 
Aroerdrrent  exclusionary  rule  were  recently  expressed  in  amother  forum,  as 
well  as  the  Congressional.  After  or .aining  unanimous  approval 
of  the  aba's  Board  of  Covemors,  we  filed  an  cimicus  curiae  brief  in  the  U.S. 
Suprene  Court  in  the  case  of  State  of  11 1  i nois  v.  Lance  and  Susan  Gates, 
in  support  of  respondents  Gates  —  opposing  the  explication  of  a  "good  faith" 
exception  to  the  exclusionary  rule.   I  am  sutmitting  a  oopy  of  the  brief  to 
you ,  Mr .  Chair?   ■ ,  and  asking  that  it  be  made  a  part  of  the  record  of  your  hearings . 

The  schol=-rly  debate  on  the  subject  of  the  exclusionary  rule  has  been 
ex-tended  and  i.--onclusive.  See,  Oaks,  Staxj^drw  the  Exclusionary  Rule  in  Search 
and  Seizure,  27  U.  Chi.  L.  Rev.  665  (1970);  Spiotto,  Search  and  Seizure;  An 
topirical  Stud^-  of  the  Exclusionary  Rule  aM  Its  Alterr^fiv^.^.  2  J.  Legal  Sti^. 
243  (1973);  Canon,  Is  the  Exclusionary  Rule  in  Failing  Health?  Sane  New  Data 
and  a  Plea  Against  a  Precipitous  Conclusion,  63  Ky.  L.J.  681  (1974);  Coment, 
On  the  Limitations  of  Errpirical  Evaluations  of  the  Exclusionary  Rule:  A 
Critique  of  the  Spiotto  Research  and  United  States  v.  Calandra.  69  NW.  U.L. 
Rev.  740  (1974).  United  States  v.  Ross,  No.  79-1624,  Wilkey,  J.,  dissentiryg 
cp.  at  48-63  (D.C.  Cir.  March  31,  1981).   Ksnisar,  The  Exclusionary  Rile  in 
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Historical  Perspective:  T^e  Struggle  to  Make  the  Fourth  Amendnent  More  Than 
"An  Brtpty  Bless ir>3,"  62  Judicature  337  (1978) ;  WiUcey,  A  Call  for  Alternatives 
to  the  Exclusionary  Rule:  Let  the  Congress  and  the  Trial  Oourts  Speak,  62 
Judicature  351  (1978) . 

For  that  recison,  we  believe  it  is  nost  fruitful  to  focus  on  two  aspects 
of  this  issue:  What  does  the  Oonstitution  require,  as  reflected  in  the  develop- 
ment  of  case  law  in  this  area?  And  what  does  the  enpirical  evidenoe  suggest 
as  to  the  ijtpact  the  exclusionary  rule  has  had  in  case  disposition?  As  to  the 
first,  we  believe  that  pending  legislation  to  modify  or  abolish  the  rule  in 
federal  criminal  proceedings  is  unconstitutianal,  beised  on  an  anedysis  of  relevant 
cases.  As  to  the  second,  available  statistics  reveal  that  tte  rule  has  had 
little  impact  on  case  dispositions  in  the  nation's  oourts.  The  data  do  not 
si^jport  the  contention  by  many  that  hcxndes  of  carininals  go  free  because  of  such 
"technicalities."  Further,  violent  offenses  account  for  only  a  tiiiy  percentage 
of  federal  cind  state  cases  dropped  because  of  the  exclusionary  rule. 

Fran  the  Association's  extensive  criminal  justice  vrork,  we  recognize 
that  there  are  no  easy  answers  to  crime  —  sanething  of  vrtiich  each  meniber  of 
your  Subocmnittee  is  well  aware.  In  the  midst  of  the  current  enotional  climate, 
we  must  avoid  adaption  of  ^jparently  sinple  solutions  to  crime  which  not  only 
pose  constitutional  problems,  but  also  offer  false  pronises.  We  do  not  believe 
that  elimination  or  modification  of  the  exclusionary  rule  is  an  effective  tool 
for  solving  the  crime  problem  in  America. 

Let  us  turn  now  to  the  first  prong  of  our  analysis  —  an  examination  of 
vAiat  the  Constitution  requires,  as  interpreted  by  the  United  States  Svpreme 

Court. 

PH   EXfiMPJATICN  CF  CASE  LAW  SHOWS  THAT  TOE  PULE  IS  QGNSTITOriaiALLY  MANDATED 

tether  than  nerely  addressing  the  merits  of  the  amendments  proposed  by  Title 
III  of  S.  829,  we  believe  it  useful  to  ccuch  our  discussion  in  terms  of  the  various 
approaches  which  have  been  taken  in  legislation  in  this  Ocngress  and  the  last  to 
abolish  or  nodify  the  exclusionary  rule.  Sane  of  these  bills  would  nullify  an^^ 
constitutionally  mandated  exclusionary  rule  in  federal  criminal  proceedings. 
Others  would  substantially  rodity  the  Fourth  ^ir-^ndmsnt  by  allrv-ing  c^i-'  -"> 
of  evidence  obtained  in  violation  of  the  Fourth  Kn^ra^^t   unless  the  violation 
v.^s  intentional  or  substantial.  Still  others  ^±c^  various  ways  to  crcata  a 
-good  faith"  exception  to  the  exclusionary  rule. 
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Since  February  of  1973,  the  Taierican  E~-r  i^scjciation  has  l«en  firndy 
and  publicly  of^aosed  to  legislative  efforts  to  limit  the  exclusionary  rule. 
That  policy  was  taken  in  reaction  to  S.  2647  (92nd  Ccngress) ,  introduced  hy 
Senator  Bentsen  in  1973,  legislation  substantially  similar  to  a  nuioar  of 
the  bills  now  proposed. 
CXTTRIgC  r^.T^TFICATICW 

Blxintly  put,  the  legislation  seeking  outright  abolition  of  the  rule  is 
intended  to  nullify  the  federal  Fourth  Amendaent  rule  of  evidence,  as  well 
as  the  Fifth  (privilege  against  self-incrimination)  and  Sixth  (assistance 
of  counsel)  Airendments.  We-^do  not  believe  Cor^ress  has  the  constitutional 
authority  to  "abolish  the  exclusionary  rule.  A  rule  of  practice  imist  not 
be  allowed  for  any  technical  reason  to  prevail  over  a  oonstitutional  right. 
Gouled  V.  United  States,  255  U.S.  298,  313  (1921) .  V!hat  was  once  a  mere 
federal  rule  of  evidence  in  1914  became  a  cloth  scotchguarded  with  the 
-  inpregnability  of  constitutional  enforcanent  in  1961. 

As  Mr.  Justice  Day  historically  declared  in  Wee>-.s  v.  United  States,  22 

U.S.  383  (1914)  at  391  and  392: 

In  the  Boyd  case,  siEcra,  after  citing  Lord 
Camden's  judgirent  in  En  tick  v.  Carxincton,  19 
Howell's  State  Trial,  1029,  Mr.  Justice  Bradley 
said  (630) : 

The  principles  laid  down  in  this  opinion 
affect  the  very  essence  of  constitutional  liberty 
and  security.  They  reach  farther  than  the 
concrete  form  of  the  case  then  before  the  court, 
with  its  adventitious  circuustances ;  they  apply  to 
all  invasions  on  the  part  of  the  goverrxrent  and 
its  eroloyees  of  the  sanctity  of  a  man's  heme  and 
the  privacies  of  life.  It  is  not  the  brea>'jLng  of 
his  doors,  and  the  rLnmaging  of  his  drawers,  that 
constitutes  the  essence  of  the  offense;  but  it  is 
the  invasion  of  his  indefeasible  right  of  personal 
security,  personal  liberty  and  private  property, 
vrfiere  that  right  has  never  been  forfeited  by  his 
conviction  of  seme  public  offense  —  it  is  the 
invasion  of  this  sacred  right  which  underlies  emd 
constitutes  the  essence  of  Lord  Camden's  judgment. 

It  was  in  that  case  dancmstrated  that  both 
of  these  Amendments  oontenplated  perpetuating,  in 
their  full  efficacy,  by  means  of  a  constitutional 
provision,  principles  of  humanity  and  civil 
liberty,  which  had  been  secured  in  the  mother 
country  only  after  years  of  struggle,  so  as  to 
iiiplant  them  in  our  institutions  in  the  fullness 
of  theix  integrity,  free  frcro  the  possibilities  of 
future  legislative  change,   (oiphasis  added) 
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The  effect  of  the  Fourth  Amendment  is  to  put 
the  cxjurts  of  the  United  States  and  Federal  officials, 
in  the  exercise  of  their  power  and  authority,  under 
limitations  and  restraints  as  the  exercise  of  such 
power  and  authority,  and  to  forever  secure  the 
people,  their  persons,  houses,  p>apers  and  effects 
against  all  unreasonable  seeirches  and  seizures  under 
the  guise  of  law.  This  protection  reaches  all  alike, 
whether  accused  of  crime  or  not,  and  the  duty  of 
giving  to  it  force  and  effect  is  obligatory  qpon  all 
entrusted  under  our  Federal  systan  with  the  enforce-  *' 
ment  of  the  laws.  The  tendency  of  those  v^k)  execute 
the  criminal  laws  of  the  country  to  obtain  conviction 
by  means  of  unlawful  seizures  and  enforced  confessions, 
the  latter  often  obtained  after  subjecting  accused 
persons  to  unwarranted  practices  destructive  of  rights 
secured  b^-  the  Federal  Canstitution,  should  find  no 
sanction  in  the  judgments  of  the  courts  which  are 
charged  at  all  tijues  with  the  sv^^port  of  the  Constitution 
and  to  v*iich  people  of  all  conditions  have  a  right  to 
appeal  for  the  maintenance  of  .such  fundanental  rights. 

The  legislative  approach, vrtiich  is  destructive  of  Fourth  Amendment  rights, 
similarly  should  find  no  scinctian  in  Congressional  enactment. 

When  the  Supreme  Court  of  the  United  States  held  in  Mapp  v.  Ohio,  367  U.S. 
643  (1961) ,  that  the  exclusionary  rule  was  an  essential  part  of  both  the  Fourth 
and  Fourteenth  Amendments,  it  constitutionally  proscribed  the  Congress  frcn 
revoking  or  rescinding  the  exclusionary  rule  in  the  adninistratlon  of  the 
American  criminal  justice  systan. 

It  is  clear,  of  course,  that  no  Act  of  Congress  can  authorize  a  violation 
of  the  Constitution.  Almeida-Sanchez  v.  United  States,  413  U.S.  266,  372 
(1973) .  Only  the  Suprane  Cc-ir-t  h:ir  the  authority  to  rartDve  or  reduce  the  appli- 
cation of  the  exclusionary  nile.  United  States  v.  C^landra,  414  U.S.  338  (1974) 
(federal  grand  jury  proceolir;^^) ;  United  States  v.  Janis,  428  U.S.  433  (1976) 
(federal  civil  proceedings);  Ston;  v.  Pcvrell,  428  U.S.  465  (1S76) (federal  habeas 
corpus  relief);  United  States  v.  Ce^colini,  435  U.S.  268  (1978)  (attenuation) ; 
U.-iitad  States  v.  Cre^.'s,  445  U.S.  463  (1980)  (in-court  identification);  United 
States  v.  Havens,  446  U.S.  620  (1980) (inpeacJinent) ;  United  States  v.  Salvucci, 
448  U.S.  83  (1980)  (standing).   This  legislative  approach  is,  therefore, 
patently  unconstitutional  in  our  vievv-. 
SUBSTAirriAL  VIOIATICM  SUBSTnVTE 

A  less  radical  proposal  which  has  been  proposed  is  calculated  to  retain 
the  federal  exclusionary  rule  only  in  cases  where  there  is  an  "intentional  or 
substantial"  violation  of  the  Fourth  Amendment.  The  criteria  enumerated 
in  the  bill  as  to  a  determination  of  substantiality  —  recklessness^- 
privacy  invasion,  deterrence,  inevitable  discovery,  or  attenuaticn  — 
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would,  in  fact,  provide  a  federal  court  with  i.   1  '.isis  for  allcwing  admission 
of  virtually  all  illegally  seized  evidence. 

By  even  attesting  to  limit  the  applicaticr.  of  the  federal  exclusionary 
rule  —  which  is  now  a  matter  of  due  process  —  such  legislation  purports 
to  perrd-t  vhat  the  Fourth  Amendment  prohibits.  It  is  thus  facially  violative. 
Torres  v.  Puerto  Rico,  442  U.S.  465  (1979);  Alreida-Sanchez  v.  United  States, 
413  U.S.  266  (1973);  Beroer  v.  Na^  York,  388  U.S.  41  (1967);  cf.  Camara  v. 
Municipal  Court,  387  U.S.  523  (1967);  Sihron  v.  N^  York,  392  U.S.  40  (1968); 
Coolidge  v.  New  Hanpshire,  403  U.S.  443  (1971);  Papachristou  v.  City  of 
JacV-sonville,  405  U.S.  156  (1972);  Marshall  v.  Barlow's  Inc.,  436  U.S.  307 
(1978);  Brown  v.  Texas,  443  U.S.  47  (1979);  Ybarra  v.  Illirois,  444  U.S.  85 
(1979) .   It  plainly  violates  constituticnally  iranaated  guarantees. 

This  legislation  is  facially  void  for  another  reason.  It  abolishes  the 
standard  of  reasonableness.  As  Mr.  Justice  Clark,  speaking  for  eight  members 
of  the  Court,  said  in  Ker  v.  Cali forma,  374  U.S.  23  at  33-34  (1963) : 

We  reiterate  that  the  reasonableness  of  a 
search  is  in  the  first  instance  a  substantive 
determination  to  be  made  by  the  trial  court  fron 
the  facts  and  circtmstances  of  the  case  and  in  the 
light  of  the  "fundamental  criteria"  laid  down  by 
the  Fourth  Amendment  and  in  cpinions  of  this  Court 
applying  that  Amendment.  Findings  of  reasonableness, 
of  course,  are  respected  only  insofar  as  consistent 
with  federal  constitutional  gxoarantees.  As  we  have 
stated  above  and  in  other  cases  involving  federal 
constitutional  rights,  findings  of  state  courts  are 
by  no  means  insulated  against  examination  here.  See, 
e.g.,  Spano  v.  New  York,  360  U.S.  315,  316  (1959); 
Thonas  v.  Arizona,  356  U.S.  390,  393  (1958);  Pierre  v. 
Louisiana,  306  U.S.  354,  358  (1939).  While  this 
Court  does  not  sit  as  in  nisi  prius  to  appraise 
contradictory  factual  questions,  it  will,  vrtiere  necessary 
to  the  determination  of  constitutional  rights,  make 
an  independent  examination  of  the  facts,  the  findings, 
and  the  records  so  that  it  can  detiprmine  for  itself 
whether  in  the  decision  as  to  reasonableness  the 
fundamental  —  i.e. ,  constitutional  —  criteria 
established  by  this  Court  have  been  respected. 
The  States  are  not  thereby  precluded  from  developing 
workable  rules  governing  arrests,  searches  and  seizures 
to  meet  "the  practical  demands  of  effective  criminal 
investigation  and  law  enforcement"  in  the  States, 
provided  that  those  rules  do  not  violate  the  constitutional 
proscription  of  unreasonable  searches  and  seizures  and 
the  conconitant  ccrmand  that  evidence  so  seized  is 
inadmissible  against  one  who  has  standing  to  cotplain. 
(aiphasis  added) 

Thus,  this  legislative  approach  cantatplates  the  substitution  of  a  "substantial 
violation"  test,  vAiich  has  never  been  followed  by  a  majority  of  the  Suprane  Court. 
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In  fact,  Mr.  Justice  Freinkfurter,  in  an  internal  manorandan  to  the 
majority  in  the  Silver  Platter  cases  dated  April  13,  1960  suggested  that 
"a  searching  inquiry  by  the  Ccmmittee  (Canrdttee  on  Crimined  Rules)  may 
lead  it  to  propose  a  qualified  rather  than  an  absolute  exclusionary  rule, 
restricted  to  clear  and  flagrant  cases  and  not  to  the  infrequent  instances 
where   'the  ccnstable  has  blundered.'"  The  i:ajorit\'  in  Elkins  v.  United  States, 
364  U.S.  206  (1960)  flatly  rejected  this  proposal,  since  the  opinion  written 
hy  Mr.  Justice  Stewart  reflects  no  such  language. 

"QOOO  FAITH"  EXCi::PTXa] 

A  third,  and  perhaps  nore  venturesane ,  proposal  to  limit  the  application 
of  the  exclusionary  rule  may  be  found  in  the  U.S.  Dzaartnient  of  Justice 
reccrmendation  to  the  Congress  that  evidence  obtainad  in  the  course  of  a 
reasonable,  good  faith  search  should  not  be  excluded  frcm  federal  criminal  trials. 

The  American  Bar  Association  strenuously  opposes  these  recanrendations .  Our 
reasons  are  several.  First,  for  over  100  years  a  majority  of  the  Si^^jrare  Court 
of  the  United  States  has  consistently  rejected  the  so-called  "good  faith"  test. 
Stacev  V.  Bner\',  97  U.S.  642  (1878);  Director  General  of  Railroads  v.  Kastenbaum, 
263  U.S.  25,  28  (1923);  Carroll  v.  United  States,  267  U.S.  132,  162  ..(1925)  ; 
Henry  v.  United  States,  361  U.S.  98,  102  (1959).  Objectivity,  not  s\±)jectivity, 
is  the  rule  of  law. 

Also,  it  is  interesting  to  note  that  over  20  years  ago  the  Justice  Departnent 

raised  the  "good  faith"  exertion.  They  argued  in  their  brief  at  p.  68  in  the 

•^Ikins  case  that  "evidence  should  not  be  barred  which  was  obtained  by  state 

officers  acting  in  good  faith  but  mistakenly  fail±ng  to  ccrrply  with  all  the 

legal  requixonents .  Only  that  evidence  would  be  barred  which  was  obtained  b>' 

intentional  or  clear  violation  of  constitutional  rights."  Counsel  for  petitioner 

in  his  reply  brief  at  p.  18  put  it  this  way: 

We  have  no  doubt  that  the  Cojrt  will  reject 
this  all  too  obviously  last-ditch  alterriative.  A 
search  is  either  valid  or  invalid;  there  is  no  middle 
ground.  Close  cases  will  of  coarse  arise  in  the 
future,  as  indeed  they  have  in  the  past;  but  towever 
difficult  it  may  be  to  dra--;  the  line,  a  line  must 
scmewhere  be  drawn.  An  illegal  search  can  no 
more  be  saved  frcm  condsmation  by  the  apologetic 
ccnment  that  it  is  only  slightly  unconstitutional 
than  an  egg  can  be  classed  as  edible  siiroly  because 
it  is  only  slightly  rotten. 
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Congress  should  find  the  proposal  equally  difficult  to  swallow. 

Perhaps  it  was  best  said  by  Mr.  Justice  Stewart  in  Beck  v.  Ohio,  379  U.S. 

89  (1964)  at  97: 

We  may  assxme  that  the  officers  acted  in  good  faith 
in  arresting  the  petitioner.  But  "good  faith  on  the 
part  of  the  arresting  officer  is  not  enough."  Henry 
V.  United  States,  361  U.S.  98,  102... if  subjective 
good  faith  alone  was  the  test,  the  protections  of  the 
Fourth  Amendment  would  evaporate,  and  the  people  woiild 
be  "secure  in  their  persons,  houses,  papers,  ard  effects," 
only  in  the  discretion  of  the  police,  [gtiphasis  added] . 

To  say  that  the  proposed  "good  faith"  exception  is  "a  workable  rule  governing 
arrests,  searches  and  seizures"  is  to  stand  the  Fourth  Ameninent  on  its  head. 

Second,  in  67  years,  federal  trial  judges  have  been  interpreting  a  standard 
of  reasonableness  predicated  on  the  accumilated  wisdom  of  precedent  and  experience 
in  every  evidentiary  hearing  in  which  they  have  presided  pursuant  to  Rule  12(b) (3) 
of  the  Federal  Rules  of  Criininal  Procedure  (or  its  equivalent  prior  to  1946) . 
At  all  times,  an  objective  standard  has  been  the  test  by  which  they  have  scruti- 
nized the  admissibility  of  evidence. 

In  Delaware  v.  Prouse,  440  U.S.  648  (1979)  at  653-654,  Mr.  Justice  White 
put  it  rather  sirtply: 

The  essential  purpose  of  the  proscriptions  in 
the  Fourth  Amendment  is  to  inpose  a  standard  of 
reasonableness  upon  the  exercise  of  discretion  by 
government  officials,  including  law-enforcement 
agents,  in  order  "to  safeguard  the  privacy  and 
security  of  individuals  against  arbitrary  invasions." 
(citations  ouitted)  Thus,  the  permissibility  of  a 
particular  law-enforcement  practice  is  judged  by 
balancing  its  instructions  on  the  individual's 
Fourth  Amendment  interests  against  its  prorotion 
of  legitimate  goverrmental  interests.  Inplanented 
in  this  manner,  the  reasonableness  standard  usually 
requires,  at  a  minimum,  that  the  facts  upon  v^iich 
an  intrusion  is  based  be  c^jable  of  measuranent 
against  "an  objective  standard,"  v^^ther  this  be 
probable  cause,  or  a  less  stringent  test,  (footnotes 
anitted) 

In  the  sarne  term,  the  Co-art  reiterated  its  stress  on  cbjectivL:ly  r=^sonable 
standards  in  Dunaway,  v.  Na^  York,  442  U.S.  200,  209  N.  11  (1979).  Prouse  was 
decided  fay  8-1  ard  Dunaway  by  6-2  (with  Justice  Pcv.-ell  rot  citti-ng) . 

Assuming  arguendo  th£t  Congress  should  enact  the  subjgcti\'e  "coed  faith" 
test  to  supplant  the  objective  starxiard  of  reasonableness  and  the  Srareme  Court 
determines  it  to  be  constitutional,  the  effect  in  Rule  12(b)  (3)  evidentiary 
hearings  in  the  94  United  States  District  Courts  would  be  devastating.  Federal 
lau'  enforcarent  officers  would  undoubtedly  be  permittsd  to  testify'  not  only  as 
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to  their  state  of  mind  regarding  "good  faith,"  but  probably  to  give  opinican 
testinony  as  well.  With  the  burden  of  proof  on  the  prosecution  at  the  Icwest 
rung  of  the  evidentiary  ladder  —  mere  preponderance  of  the  evidence  to  establish 
the  search  or  seizure  was  undertaken  in  a  reasonable  good  faith  belief  that  it 
was  in  conformiti'  with  the  Fourth  Ancndment  —  the  Si>n^  A.-TiencTient  adversary 
factfinding  process  in  Federal  courts  woxiLd  beccme  a  farce  and  mockery  of 
justice. 

Further,  we  contend  that  interpretation  b^'  the  courts  of  a  new  "good 
faith"  exception  will  engender  years  of  litigation,  excertating  the  problens 
already'  facing  busy  federal  trial  courts.  It  also  will  prorote  federal  law 
enforcanent  carelessness,  as  well  as  suffer  ignorance  of  the  law. 

To  illustrate  our  position  more  fully,  the  rather  cogent  concluding 

paragraph  in  Koqpes,  "The  Proposed  Good  Faith  Test  for  Fo'jrth  Amendment  Excliosion 

Coipared  to  the  §1983  Good  Faith  Defense:  Problems  and  Prospects,"  20  Ariz.  L. 

Rev.  915,  (1979)  states  at  951: 

If  the  more  salient  prcblar^s  of  bjrdens  of 
proof  and  workable  standards  for  the  dsterniinatian 
of  when  the  officer's  intent  iray  be  judged  culpable 
can  be  resolved,  a  properly  defined  and  focused  good 
faith  test  for  exclusion  could  well  provide  a  rational 
and  effective  means  of  protecting  those  rights  provided 
for  in  the  fourth  amen±nent.  Nevferthsless,  although 

the  good  faith  test  would  appear   to  make  no  substantive 
changes  in  exclusionary  rule  cinalysis,  if  the  Supreme 
Court  draws  heavily  on  the  civil  history  of  the  good 
faith  standard,  the  result  may  be  an  analysis  that 
focuses  disproportionately  on  the  officer's  cissessnent 
of  the  facts.  This  result  segns  inconsistent  with  the 
overriding  policy  of  the  fourth  amendment  that  the 
determination  of  the  propriety  of  a  search  and  seizure 
is  ideally  rCTOved  from  the  discretion  of  the  officer, 
(aiphasis  added) 

Only  retention  of  the  objective  standard  of  reasonableness  can  secure  Fourth 

Amendment  rights. 

Third,  we  offer  a  further  observation.  If  the  Congress  should  enact  the 

"good  faith"  test  in  the  Fourth  Amendment  ccntext,  would  not,  as  Senator  Mathias 

asked  in  a  hearing  on  October  5,  1981,  there  be  a  novanent  to  consider 

legislation  to  condone  "good  faith"  violations  of  First  Aireninent  rights? 

Taking  it  two  additional  steps  further,  would  this  lead  to  proposals  to 

eliminate  the  Fifth  Amendment  privilege  against  self-incrimination  by  si^^plant- 

ing  the  totality  of  ciromstances  test  of  confessional  voluntariness'  ^—  or  the 

Sixth  Amendment  prohibition  against  the  use  of  statements  taJcen  fran  an  accused 

in  the  absence  of  counsel?  As  Mr.  Justice  Bradley  warned  almost  100  years  ago, 

in  Boyd  v.  United  States,  116  U.S.  616  (1886)  at  635: 
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Constitutional  provisions  for  the  security  of 
person  and  property  should  be  liberally  ccnstrued.  A 
close  and  literal  construction  deprives  than  of  half 
their  efficacy,  and  leads  to  gradual  depreciation  of 
the  right,  as  if  it  consisted  more  in  soui«a  than  in 
substance.  It  is  the  duty  of  the  courts  to  be  watch- 
ful for  the  constitutional  rights  of  the  citizen,  and 
against  any  stealthy  encroachments  thereon.  "Kieix 
notto  should  be  obsta  principiis. 

So  should  Congress  be  as  vigilant  in  the  protection  of  the  rights  of  the 

individual. 

DUE  PROCESS  SUBSTIiT>rE 

Another  approach  is  perhaps  the  most  troublesote .  Such  legislation  is 
apparently  an  atterpt  to  enforce  the  Fourteenth  Anerdrrent  in  the  states  by 
substituting  a  tort  reiiedy  for  the  existing  exclusionary  rule.  "The   effect 
of  this  legislation  \-.rDuld  be  to  negate  the  Mapp  decision.  This  Congress 
cannot  do.  The  Suprerre  Court  has  spoken  and  has  declared  Mapp  the  law  of 
the  land.  This  is  not  legislation  under  §5  of  the  Fourteenth  Amendnent  to 
enforce  the  rights  therein  guaranteed.  It  provides  for  just  the  c^posite. 
Mr.  Justice  Fran3cfurter  in  Wolf  v.  Colorado,  335  U.S.  25,  33  (1949)  neatly 
disposed  of  this  proposition.  Abolition  is  tantairount  to  negation  and  there- 
fore is  unconstitutional. 

SUPREME  COURT'S  CALTriOUS  COURSE 

Before  Congress  rushes  into  this  constitutional  thicket,  one  should 
reflect  that  the  Suprane  Court  d-'d  not  act  hastily  in  iirposing  the  federal 
exclusionary  rule  of  evidence  as  a  constitutional  requiranent  binding  on  the 
states.  During  the  47  years  bet.een  Weeks  and  Mapp,  the  Court  construed  sane 
60  Fourth  ATendnent  cases,  ruLL  _  for  the  goverment  in  over  half  of  than.  It 
is  significant  that  the  Court,  after  announcing  its  decision  in  Wolf  v.  Colorado, 
338  U.S.  25  (1949),  as  to  future  enforceability  of  the  federal  constitutional 
rule  on  the  states,  waited  another  12  years  for  decisional  inpDsition.  During 
this  period,  the  Court  permitted  the  states  to  experiment  as  "laboratories" 
with   alternative  ranedies  to  the  exclxosionary  rule. 

Five  years  after  Wolf,  in  a  vigorously  contested  5-4  decision,  the  Court 
in  Irvine  v.  California,  347  U.S.  128  (1954),  was  again  presented  with  the 
cfportunity  to  impose  Weeks  on  the  states.  Even  though  the  facts  were  egregious  ■ 
breaking  and  entering  a  hate,  secreting  an  eavesdropping  device,  and  listening 
to  conversations  of  the  occupants  for  over  a  month  —  the  Court  declined  to 
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overrule  Wolf.  As  Mr.  Justice  J^Asan   Scdd  at  134: 

Never  until  June  of  1949  did  this  Court  hold 
the  basic  sear ch-and- seizure  prohibition  in  any 
way  applicable  to  the  states  under  the  Fourteenth 
Amendment.  At  that  time,  as  we  pointed  out,  thirty- 
one  states  were  not  following  the  federal  rule 
excluding  illegally  obtained  evidence,  while  sixteen 
were  in  agreement  with  it.  Now  that  the  Vtolf 
doctrine  is  knam  to  than,  state  courts  may  wish 
further  to  reconsider  their  evidentiary  rules.  But 
to  i^jset  state  convictions  even  before  the  states 
have  had  adequate  opportunity  to  adopt  or  reject 
the  rule  would  be  an  unwarranted  use  of  federal  power. 
The  chief  burden  of  administering 'criminal  justice 
rests  qpon  state  courts.  To  iitpose  nxm  than  the 
hazard  of  federal  reversal  for  nonoaipliance  with 
standards  as  to  which  this  Court  and  its  mentoers  have 
been  so  inconstant  and  inconsistent  would  not  be 
justified.  V«te  adhere  to  Vtolf  as  statir^  the  law  of 
search-and-seizure  cases  and  decline  to  introduce 
vague  and  subjective  distinctions. 

The  majority  was  patient,  the  minority  perturbed. 

More  significant,  perhaps,  was  the  statanent  of  the  ultimate  author  of 
MapP/  Justice  Clark,  in  his  ooncurring  opinion  in  Irvine  at  138-139:' 

Had  I  been  here  in  1949  v*ien  Wolf  was 
decided,  I  would  have  applied  the  doctrine  of 
Weeks  v.  United  States,  232  U.S.  383  (1914), 
to  the  states.  But  the  Court  refused  to  do 
so  then,  and  it  still  refuses  today.  Thus 
Wolf  ranains  the  law  and,  as  such,  is  entitled 
to  the  respect  of  this  court's  marbership. 

Of  course,  we  could  sterilize  the  rule 
announced  in  Wolf  by  adopting  a  case-by-case 
approach  to  due  process,  in  vrtiich  inchoate 
notions  of  propriety  concerning  local  police 
conduct  guide  our  decisions.  But  this  makes 
for  such  uncertainty  and  urpredictability  that 
it  would  be  inpossible  to  foretell  —  other 
than  by  guesswork  —  just  how  brazen  the 
invasion  of  the  intimate  privacies  of  one's 
hone  must  be  in  order  to  shock  itself  into 
the  protective  aims  of  the  Constitution.  In 
truth,  the  practical  result  of  this  ad  hoc 
approach  is  siiiply  that  when  five  Justices 
are  sufficiently  revolted  by  local  police  action, 
a  conviction  is  overturned  eind  a  guilty  roan 
may  go  free.  Rochin  bears  witness  to  this. 
We  may  thus  vindicate  the  abstreict  principle  of 
due  process,  but  we  do  not  shape  the  oorduct  of 

local  police  one  v.tu.t;  unpredictable  reversals 
on  dissimilar  fact  situations  are  rot  li>:ely 
to  curb  the  zeal  of  those  police  and  prosecutors 
viho  rray  be  intent  on  racking  \jp   a  high  percentage 
of  successful  prosecutions.  I  do  not  believe  that 
the  extension  of  such  a  vacillating  course  beyond 
the  clear  cases  of  physical  coercion  and  brutality, 
such  as  Rochin,  would  serve  a  useful  purpose. 

In  light  of  the  "incredible"  activity  of  the 
police  here,  it  is  with  great  reluctance  that  I 
follow  Wolf.  Perhaps  strict  adherence  to  the 
tenor  of  that  decision  may  prtxjaae  needed  converts 
for  its  extinction.  Thus  I  merely  concur  in  the 
judgment  of  affirmanoe.   (eiphasis  added) 
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Justices  Black  at  139-142,  Frankfurter  joined  by  Burton  at  142-149,  aixi 
Douglas  at  149-152  were  far  less  respectful  of  the  Court's  neibership. 

In  any  event,  during  the  last  five  years  before  the  Court  decided  in  Kapp 

that  the  Fourth  was  enforceable  through  the  Fourteenth  Aitieixiient,  they  were 

.busily  rehearsing  for  redintegration.  They  were  fornulating  fu«3amental  criteria 

in  the  federal  arena.  Giordenello  v.  United  States,  357  U.S.  480  (1558)  (sufficiency 

of  probable  cause  for  federal  arrest  warrants) ;  Draper  v.  United  States,  358  U.S. 

307  (1959) (sufficiency  of  probable  cause  for  federal  warrantless  arrests) ; 

Henry  v.  United  States,  361  U.S.  98  (1959)  (federal  point  of  arrest)  ;  and  Jones  v. 

United  States,  362  U.S.  257  (1960)  (sirEficiency  of  prcbable  cause  for  federal 

search  warrants) .  Uniformity  awaited  inevitability. 

At  the  same  tiitie,  the  Court  was  tightening  the  noose  of  federal  exclusion 

by  drastically  limiting  the  use  of  illegally  .seized  federal  evidence  in  state 

criminal  proceedings.  Rea  v.  United  States,  350  U.S.  214  (1956)  (federal  injunction 

against  transferring  to  state  authorities  illegally  seized  federal  evidence) ; 

Benanti  v.  United  States,  355  U.S.  96  (1957)  (state  wiretap  evidence  violative 

of  federal  wiretap  statute  inadmissible  in  federal  court) . 

Finally,  the  silver  platter  doctrine  —  allowing  federal  courts  to  aAdt 

evidence  illegally  seized  by  state  officers  —  came  under  scrutiny'  once  again. 

The  flame  that  had  kindled..the  fire  that  forged  the  doctrine  was  extinguished  in 

Elkins  V.  United  States,  364  U.S.  206  (1960) ,  overruling  Lustig  v.  United  States, 

338  U.S.  74  (1949)  ,  which  was  decided  on  the  same  dary  as  Wolf.  It  was  tcm  but  a 

question  of  time  before  Justice  Clark  would  constitute  the  majority  in  overruling 

Wolf.  He  atphatically  did  so  in  less  than  a  year  when,  in  Mag^,  he  made  the      r 

federal  exclusionary  rule  binding  upon  the  states.  The  last  peoragraph  of  his 

constitutionally  mandated  decision  perhaps  says  it  best: 

The  ignoble  shortcut  to  conviction  left  open 
to  the  state  tends  to  destroy  the  entire  system  of 
constitutional  restraints  on  vrtiich  the  liberties 
of  the  people  rest.  Having  once  recognized  that  the 
right  to  privacy  grtxxiied  in  the  Fourth  Amendment  is 
enforceable  against  the  states,  and  that  the  right  to  be 
secure  against  rude  invasions  of  privacy  by  state 
officers  is,  therefore,  constitutional  in  origin, 
we  can  no  longer  permit  that  right  to  rarain  an  grpty 
premise .  Because  it  is  enforceable  in  the  same 
manner  and  to  like  effect  as  other  basic  rights 
secured  by  the  Due  Process  Claiise,  we  can  no  longer 
permit  it  to  be  revocable  at  the  vrtiim  of  any  police 
officer  v*)0,  in  the  name  of  law  enforcanent  itself, 
chooses  to  suspend  its  enjoyment.  Our  decision, 
fourxied  on  reason  and  truth,  gives  to  the  individual 
no  more  than  that  which  the  Constitution  guarantees 
him,  to  the  police  officer  no  less  than  that  to  which 
honest  law  enforcement  is  entitled,  and,  to  the  oourts, 
that  judicial  integrity  so  necessary  in  the  true 
administration  of  justice.   (enjiiasis  added) 
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Thus,  Weeks,  through  the  Due  Process  Clause,  became  the  law  of  the  land. 
THE  EXCLUSIOJARY  RULE  EXTENDS  TO  THE  JNtKCEUT  AND  GUILTy  ALIKE 

It  is  important  to  recognize  that  the  right  to  be  secure  guaranteed  by  the 
Fourth  Amendment  is  not  a  right  provided  only  to  those  who  break  the  law.  It  is 
a  right  constitutionally  guaranteed  to  all  the  people.  It  protects  everyone  — 
those  suspected  orkna<?nto  be  offenders  —  as  well  as  the  innocent.  Weeks  v. 
United  States,  232  U.S.  383,  392  (1914);  Gouled  v.  United  States,  255  U.S.  298, 
307  (1921);  Agnello  v.  United  States,  209  U.S.  20,  32  (1925);  Byars  v.  United 
States,  273  U.S.  28,  29  (1927);  Merron  v.  United  States,  275  U.S.  192,  196 
(1927);  Go-Bart  Co.  v.  United  States,  282  U.S.  344,  357  (1931);  United  States  v. 
Lefkowitz,  285  U.S.  452,  464  (1932);  Grau  v.  United  States,  287  U.S.  124,  128 
C1932);  Saro  v.  United  States,  287  U.S.  206,  210  (1932);  United  States  v.  DJRe, 

332  U.S.  581,  595  (1948);  Johnson  v.  United  States,  333  U.S.  10,  14  (1948); 

Trupiano  v.  United  States,  334  U.S.  699,  709  (1948);  McDonald  v.  United  States, 

335  U.S.  451,  453  (1948);  Brinegar  v.  United  States,  338  U.S.  160,  176  (1949). 

It  is  the  innocent  victim  of  an  illegal  search  and  saizure  i^xdh  vA>an  we  should 

focus  constitutional  protection.  But  we  do  this  by  retaining  the  exclusionary 

rule. 

The  exclusionary  rule  safeguards  us  in  nany  ways:  It  protects  our  "persons," 

while  walking,  talking  or  traveling.  United  States  v.  DJRe,  332  U.S.  581  (1948); 

Rochin  v.  California,  342  U.S.  165  (1952);  Giordenello  v.  United  States,  357  U.S. 

480  (1958);  Henry  v.  United  States,  361  U.S.  98  (1959);  Elklns  v.  United  States, 

364  U.S.  206  (1960);  Wong  Sun  v.  United  States,  371  U.S.  471  (1963);  Beck  v.  Ohio, 

379  U.S.  89  (1964);  Katz  v.  United  States,  389  U.S.  347  (1967);  Sjjmpns/Garrett  v. 

United  States,  390  U.S.  377  (1968);  Sihron  v.  New  York,  392  U.S.  40 '(1968); 

Davis  v.  Mississippi,  394  U.S.  721  (1969);  Whiteley  v.  Warden,  401  U.S.  560  (1971); 

Papachristou  v.  City  of  Jacksonville,  405  U.S.  156  (1S72) ;  Brx>.Ti  v.  1111001*^, 

422  U.S.  590  (1975);  United  States  v.  Brigroni-Pcnce,  422  U.S.  :  -  (1975); 

Delaware  V.  Prouse,  440  U.S.  648  (1979);  Dunaway  v.  New  York,  442  U.S.  200  (1979); 

Brown  v.  Texas,  443  U.S.  47  (1979);  Reid  v.  Georgia,  448  U.S.  436  (1980); 

Taylor  v.  Alabama,  102  S.Ct.  2664  (1982) . 

It  secures  our  sanctuaries,  v*>ether  they  be  "houses,"  Weeks  v.  United  States, 
232  U.S.  383  (1914);  Agnello  v.  United  States,  269  U.S.  20  (1925);  Byars  v. 
United  States,  273  U.S.  28  (1927);  United  States  v.  Berkeness,  275  U.S.  149  (1927); 

Taylor  v.  United  States,  286  U.S.  1  (1932);  Nathanson  v.  United  States, 
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290  U.S.  41  (1933);  Trupiano  v.  United  States,  334  U.S.  699  (1948); 
Krsnen  V.  United  States,  353  U.S.  346  (1957);  Jones  v.  United  States,  357 
U.S.  493  (1958);  Silven^an  v.  United  States,  365  U.S.  505  (1961);  Mapp  v. 
Ohio,  367  U.S.  643  (1961);  Fahy  v.  Conneeticut,  375  U.S.  85  (1963); 
Clinton  V.  Vixgima ,  377  U.S.  158  (1964);  Aa^.lar  v.  Texas,  378  U.S.  108  (1964); 
Stanford  v.  Texas,  379  U.S.  476  (1965);  Janes  v.  Louisiana,  382  U.S.  36  (1965); 
Camara  v.  Municipal  Court,  387  U.S.  523  (1367);  Btinper  v.  North  Carolir^, 
391  U.S.  543  (1968);  RecznUc  v.  City  of  Laralu,  393  U.S.  166  (1968);  Stanley  v. 
Georgia,  394  U.S.  557  (1969);  Chiinel  v.  California,  395  U.S.  752  (1969); 
Von  Cleef  v.  New  Jersey,  395  U.S.  814  (1969) ;  Shipley  v.  California,  395  U.S. 
818  (1969);  Vale  V.  Louisiana,  399  U.S.  30  (1970);  Connally  v.  Georgia,  429  U.S. 
245  (1977);  Riddick  v.  Mew  York,  445  U.S.  573  (1980);  Steagald  v.  United  States, 
101  S.Ct.  1642  (1981);  United  States  v.  Johnson,  102  S.Ct.  2579  (1982) . 

Or  apartments,  McDonald  v.  United  States,  335  U.S.  451  (1948);  Chaanan  v. 
United  States,  365  U.S.  610  (1961) ;  Riggan  v.  Virginia,  384  U.S.  152  (1966) ; 
Spine  Hi  v.  United  States,  303  U.S.  410  (1969);  Mincey  v.  Arizona,  437  U.S.  385 
(1978);  Franks  v.  Delaware,  438  U.s'.  158  (1978);  Payton  v.  New  York,  445  U.S. 
573  (1980). 

Or  hotel  roans,  Johnson  v.  United  States,  333  U.S.  10  (1948) ;  Lustig  v. 
United  States,  338  U.S.  74  (1949);  United  States  v.  Jeffers,  342  U.S.  48  (1951); 
Stoner  v.  Ca lifomia,  376  U.S.  483  (1964). 

Or  places  of  business,  Silverthome  Lunfcer  Co.  v.  United  States,  255  U.S. 
313  (1921);  Gouled  v.  United  States,  255  U.S.  298  (1921);  Go-Bart  Co.  v. 
United  States,  282  U.S.  344  (1931);  United  States  v.  Lefkowitz,  285  U.S.  452 
(1932);  Sgro  v.  United  States,  287  U.S.  206  (1932);  Marcus  v.  Search  Warrant, 
367  U.S.  717  (1961);  See  v.  City  of  Seattle,  387  U.S.  541  (1967);  Berger  v. 
New  York,  388  U.S.  41  (1967) ;  Mancusi  v.  DeForte,  392  U.S.  364  (1968) ;  Colonnade 
Catering  Co.  v.  United  States,  397  U.S.  72  (1970) ;  G.M.  T.easing  Co.  v.  United 
States,  429  U.S.  338  (1977);  Marshall  v.  Barlow's,  Inc.,  436  U.S.  307  (1978); 
Tyler  v.  Michigan,  436  U.S.  499  (1978);  Lo-Ji  Sales  Co.  v.  New  York,  442  U.S. 
319  (1979);  Ybarra  v.  Illircis,  444  U.S.  85  (1979).  Absent  exigent  ciraanstances 
or  consent,  the  threshold  may  not  be  reasonably  crossed  without  a  warrant. 

The  role  also  protects  our  "effects."  Gantoino  v.  United  States,  275  U.S. 
310  (1927);  One  1958  Plyirputh  Sedan  v.  Pennsylvania,  380  U.S.  693  (1965); 
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Dyke  v.  Taylor  Inplement  Mfg.  Co.,  391  U.S.  216  (1968);  Coollxage  v.  New  Haroshire, 
403  U.S.  443  (1971);  AJjreida-Sanchez  v.  United  States,  413  U.S.  266  (1973); 
United  States  v.  Ortiz,  422  U.S.  891  (1975)  ;  United  States  v.  ChaAjjck,  433  U.S. 
1  (1977);  Torres  v.  Puerto  Rico,  442  U.S.  465  (1979);  Arkansas  v.  Sanders,  422 
U.S.  753  (1979).  America  is  a  mobile  society,  and  v*iile  we  are  ctoedient  to 
the  lavv",  the  Constitution  guarantees  us  this. 

PUBLIC  POLICY  MILITATES  AGAINST  ANY  T.T=yLqRR  STANDARD 

Besides  the  constitutional  argument  that  Congress  doss  not  possess  the 
authority  to  nullify  the  federal  exclusionary  rule,  pjblic  policy  alone  militates 
against  consideration  of  the  proposed  legislation.  Bluntly,  it  would  exhune  the 
silver  platter  doctrine,  quietly  laid  to  rest  in  Elkins,  and  therdsy  destroy  any 
sanblance  of  uniformity  of  Fourth  Amendment  decisional  law  in  all  criirinal 
proceedings,  whether  federal  or  state.  State  prosecutors,  ha-vdng  cause  to  l^elieve 
that  they  cannot  meet  the  Mapp/Ker  standard  of  reasonableness,  could  hand  over 
to  the  Justice  Der-artment  illegally  seized  evidence  for  use  in  federal  prosecutions. 
Federal  prosecutr   ,  in  turn,  could  persuade  a  federal  court,  under  any  lesser 
standard,  to  admit  the  unconstitutionally  seized  evidence  in  the  federal  prosecution. 

Conversely,  ".L-Jer  any  lesser  standard,  having  persuaded  a  federal  court  to 
admit  such  evidence,  the  federal  prosecutor  could  hand  evidence  over  to  a  state 
prosecutor,  since  it  had  been  admissible  in  a  federal  court;  state  prosecutors 
could  then  try  to  persuade  state  courts  that,  if  it  were  adniissible  in  federal 
court,  it  should  likewise  be  admissible  in  a  state  court.  Chaos  would  result. 

The  following  analysis  by  Justice  Douglas,  joined  in  by  Qiief  Justice 

Warren  and  Justice  Brennan  in  dissenting  in  Wilscn  v.  Schnettler,  365  U.S.  381, 

397-398,  is  pertinent: 

When  we  forsake  Rea  v.  United  States  and 
tell  the  federal  courts  to  keep  hands  off,  we  wink 
at  a  nav  form  of  official  la»,-lessness.  Federal 
officials  are  now  free  to  violate  the  Federcd 
Roles  that  were  designed  to  protect  the  individual's 
privacy,  provided  they  turn  the  evidence  unlaw- 
fully obtained  over  to  the  States  for  prosecution. 
This  is  an  evaision  of  federal  law  that  has 
consequences  so  serious  that  I  must  dissent. 
This  case  may  be  inconsequential  in  the  tides 
of  legal  history.  But  the  rule  we  fashion  is 
an  open  invitation  of  federal  officials  to  "flout" 
about  the  search  warrants  required  by  the  Fourth 
AT>endraent,  to  break  into  hones  willy-nilly,  ajid 
then  to  repair  state  courts.  Iheir  evidence,  un- 
lawf\illy  obtained  by  the  standards  that  govern 
federal  officicils,  may  be  used  against  the  victun. 
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A  few  states  have  exclxisionary  rules  as  strict  as 
those  oatinanded  by  the  Fourth  Arenament.  Many 
permit  the  use  in  state  proseoations  of  evidence 
vrtiich  would  be  barred  if  tendered  in  federal 
prosecutions.  The  tender  regard  which  is  expressed 
for  federal-state  relations  will  in  ultimate  effect 
be  a  tender  regard  for  federal  officials  vA^o  flout 
federal  law.  Today  we  lower  federeil  law  enforcanent 
standards  by  giving  federal  agents  carte  blanche  to 
break  dcwn  doors,  rcinsack  hones,  search  and  seize  to 
their  heart's  content  —  so  long  as  they  stay  away 
fron  federal  courts  and  do  not  try  to  use  the  evidence 
there.  This  is  an  invitation  to  lawlessness  vAiich  I* 
cannot  join,  (footnotes  emitted) 

If  one  were  merely  to  substitute  the  words  "federal  courts"  for  either  "federal 

officials"  or  "agents"  —  v*iich  vrould  be  the  result  of  any  proposed  lesser 

standard  —  one  can  readily  see  the  invitation  to  lawlessness,  the  future  of 

which  Jvistice  Douglas  correctly  portended.  It  cilso  foi±)odes  ill  for  decisional 

imifoxmity  among  the  50  states. 

An  additional  public  policy  argunent  against  these  proposals  arises  in 

another  ocntext:  the  interpretation  by  the  94  U.S.  District  Courts  and  12 

U.S.  Courts  of  ;^ipeals  of  Fourth  Amendment  cases  predicated  on  a  less-than- 

reasonableness  standard.  In  other  words,  should  federal  courts  prospectively 

admit  evidence  seized  in  such  egregiously  abusive  circumstances  as  the  Suprane 

Court  has  decisionally  forbidden? 

"arrests  at  will  of  anyone  with  only  a  previous  criminal  record  (Beck) ; 

•dragnet  arrests  (Davis) ; 

"arrests  for  investigation  (Brown  v.  Illinois) ; 

'"pick  up  and  bring  in"  arrests  (Dunaway) ; 

"unreasonable  stop  ard  frisks  (Sibron) ; 

"stops  based  on  skin  color  alone  (Brignoni-Ponce) ; 

"randcm  auto  stops  (Prouse) ; 

"unreasonable  step  and  identify  cases  (Brown  v.  Texas) ; 

"warrantless  sanctuary'  seizures  (Payton/Riddick/Steagald) ; 

"coercive  consent  searchss  (Burrper) . 

The  answer  should  be  no,  since  all  th3se  cases  were  decided  post-Mag£. 

TVenty  years  have  passed  sines  the  U.S.  Suprane  Court  constitutionally 
mandated  the  federal  exclusionary  rule  in  Mapp.  During  this  period  of  time, 
the  Court  has  decided  45  federal  cases  touching  on  the  rule,  holding  for  the 
govenwent  in  32.  On  the  other  hand,  with  regard  to  enforcing  Fourth  Amendment 
rights  through  the  Fourteenth  Amendment  in  state  criminal  proceedings,  out  of 
77  cases,  it  only  held  for  the  prosecuticjn  20  times.  Federal  law  enforcanent 
has  core  a  long  way  toward  liviiTg  and  woridj^  within  the  framework  of  the  rule. 
ABOLITiaJ  OF  IHE  FiULE  MOULD  NOT  DQSNARE  MANY  aRIMINALS  NCW  GOING  FREE 

To  say  that  the  federal  exclusionary  rule  has  not  worked  is  to  ignore  hunan 
experience.  It  has  contributed  to  substantial  law  reform  by  federal,  authorities. 
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It  has  incxeased  the  professionalisti  of  federal  law  enforcarent  officers.  It 
has  vastly  enhanced  the  integrity  of  the  federal  judicicil  process. 

But  perhaps  most  inportantly,  nost  of  th_  .:pirical  evidence  reveals  that 
the  operation  of  the  rule  has  not  greatly  affected  case  disposition.  The  over- 
whelming percentage  of  guilty'  pleas  and  convictions  in  federal  courts  provides 
anple  proof  that  the  rule  has  not  stultified  either  federal  law  enforcement  or 
the  judiciary. 

Opponents  of  the  exclusionary  rule  and  many  citizens  believe  the  rule 
results  in  legions  of  criminals  going  free  on  "technicalities."  Evidence  frcm 
a  General  Accounting  Office  report  strongly  suggests  otherwise.  See 
Ccftptroller  General  of  the  United  States,  Inpact  of  the  Exclusionary  rule  on 

Federal  Cririnal  Prosecutions,  Rep.  ^3o.  G>3>79-45  (19  April  1979)  .  The  report 
outlines  evidence  obtained  frcn  a  sur\-ey  conducted  between  July  1  and  August  31, 
1978  in  38  U.S.  Attorneys'  Offices.  Seme  2,804  cases  were  evaluated.  Sixteen 
percent  of  defendants  whose  cases  were  accepted  for  prosecution  filed  sere  type 
of  si^jpression  motion;  55%  of  these  motions  cited  the  Fourth  Amendment.  The 
overvrtielming  najority  of  motions  for  si;ppressijan  in  which  hearings  were  held 
were  denied.  Overall,  in  only  1.3%  of  the  2,804  cases  was  evidence  excluded 
as  a  result  of  filing  a  Fourth  Amendment  motion. 

But  were  many  cases  dropped  by  the  prosecutor  because  of  search  and 
seizure  problans?  The  answer  is  no.  Only  4/10  of  1%  of  the  declined  defendants' 
cases  were  turned  down  due  to  Fourth  Amendment  search  and  seizure  problans,  the 
GftO  study  reported. 

Further  evidence  can  be  found  in  two  studies  of  state  cases  fran  the 
prestigious  Institute  for  Law  and  Social  Researcii.  In  a  May,  1978  study,  "What 
Happens  after  Arrest?",  INSIAW  researchers  reported  "a  low  rate  of  rejections 
at  screening  due  to  inproper  police  conduct.  Less  than  1%  of  all  arrests  were 
refused  by  the  prosecutor  with  an  indication  that  the  police  failed  -bo  protect 
the  arrestee's  right  to  due  process  (e.g. ,  no  probable  cause  for  maJdng  the 
arrest,  unlawful  search  for  and  seizure  of  evidence...)."  And  of  the  8,766 
arrests  examined  in  the  INSLAW  study  that  were  disnissed  by  the  prosecutor  after 
initial  acc^tance,  due  process  problems  constituted  but  a  atiall  part  —  2%. 

A  second  INSLAW  study  is  also  revealing.  Issued  in  ;^il,  1979,  it  is 
entitled,  "A  Cross-City  Caiparison  of  Felony  Case  Processing."  While  notiiig 
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that  the  exclusionary  rule  and  other  related  issues  have  stirred  much  ddaate 
among  both  scholars  and  criminal  justice  practitioners,  and  ackwDwledging  that 
the  rule  may  legitimately  be  the  subject  of  extended  ddsate  over  legal  philos- 
qgiu.es,  the  study  fcxmd  that  due  process  reasons  e^jpeared  to  have  "little  ijipact 
on  the  overall  flow  of  criminal  f-acoc  after  arrest." 

Due  process  reasons  were  responsible  for  only  a  tiny  portion  of  the 
rejections  of  cases  at  screening  in  most  jurisdictions  —  1%  in  Washington,  D.C., 
2%  in  Salt  Lake  City,  4%  in  Los  Angeles,  9%  in  New  Orleans.  The  study  goes  on 
to  point  out  that  the  data  "sean  to  counter  the  canventional  vdsdcm  that  Suproie 
Court  decisions  cause  many  arrests  to  fail  because  of  technicalities.  In  fact, 
in  the  jurisdictions  [studied] ,  only  one  homicide  arrest  was  rejected  for  due 
process  reasons,  and  no  rapes  were  rejected  for  these  reasons."  Drug  cases 
accounted,  not  unexpectedly,  for  most  of  the  due  process-related  rejections. 
In  non- felony  cases,  less  than  2%  of  the  rejections  in  each  city  stanted  fron 
due  process  violations. 

A  study  frou  a  third  source,  the  National  Institute  of  Jvistice,  also 
requires  examination.  Released  in  Decsrber,   1982,  the  NU-sponsored  research, 
entitled,  "The  Effects  of  the  Exclusionary  Rule:  A  Study  in  California,"  said 
that  4.6  percent  of  all  felony  arrests  declined  for  prosecution  in  California 
frtx.  1976  through  1979  were  rejected  because  of  search  and  seizaire  problans, 
with  the  greatest  iitpact  not  in  violent  crimes  but  in  drug  cases.  Surprisingly, 
the  KTJ  study  failed  to  mention  the  fact  that  the  California  courts  have 
recognized  a  broad  vicarioxis  standing  rule,  under  vAiich  many  persons  not 
personally  aggrieved  by  an  illegal  search  or  seizure  can  nonetheless  gain  the 
benefit  of  exclusion.  See  People  v.  Martin,  45  Cal.  2d  755,  290  P. 2d  855 
(1955)  .  Under  the  federal  exclusionary  rule,  of  course  —  and  the  rules  of 
virtually  every  other  State  in  the  Union  —  only  the  actual  victim  of  the 
illegality  may  seek  suppression.  See  e.g.,  Rakas  v.  Illinois,  439  U.S.  128, 
133-138  (1978)  .  Of  course  evidence  will  be  lost  if  the  exclusionary  rule  is 
applied  as  it  ought  to  be,  just  as  evidence  will  be  lost  if  the  police  refrain 
f rem  searching  when  the  Constitution  forbids  than. 

Another  recent  study  notes  that  the  number  of  cases  in  which  the  legality 
of  a  search  and  seizure  was  truly  debatable,  and  in  which  the  court  ultimately 
ruled  in  favor  the  defendant,  was  miniscule.  See  Davies,  "Affirmed:  A  St3Jdy 
of  Criminal  Appeals  and  Decision-Making  Nonns  in  a  California  Court  of  ^peal." 
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When  other  types  of  appellate  cases  were  also  counted,  the  total  nunber  of 

cases  in  which  the  appellate  court  ruled  in  favor  of  the  defense  en  a  search     ("^ 

and  seizure  issue  rose  to  only  eleven.  Id.  at  635  n.  286. 

Under  these  circonstanoes ,  is  the  effort  to  nullify  or  severely  limit 
the  exclusionary  rule  necessary?  Would  its  abolition  result  in  many  nore  cases 
being  jxirsued?  The  data  do  not  suggest  so. 

Discontent  with  the  outcane  of  a  few  well-publicized  cases  in  vdiich 
suppressed  evidence  has  resulted  in  a  criminal  going  free  —  eux3  one  can  always 
cone  up  with  these  "honor  stories"  —  is  no  reason  to  tanper  with  constitutionally 
guaranteed  rights. 
CWCUJSIW 

Despite  the  rtietoric,  there  is  no  demonstrated  connection  between  the 
increase  in  crime  amd  the  existence  of  the  exclusionary  rule.  LeMbreaOcers  do 
not  read  the  Sv^arane  Court  advance  sheets;  and  the  aipirical  evidence  does  ret 

support  the  thesis  that  numerous  cases  are  either  lost  or  dropped  because  of 
search  and  seizure  prdblons. 

Efforts  to  abolish  or  narrow  the  exclusionary  rule  are  unconstitutional, 
urwarxanted  and  unnecessary. 

The  American  Bar  Association  joins  with  maibers  of  this  Administration  and 
the  Congress  in  recognizing  the  need  to  undertake  oonoerted  and  effective  measures 
to  reduce  crime  in  America.  We  have  joined  in  endorsing  a  nvinber  of  the 
Administration's  proposed  measures  to  achieve  that  end.  The  exclusionary  rule, 
however,  provides  an  easy  target  for  many  who  are  —  imderstandably  —  fed  \3p 
with  the  crime  problen  today.  But  Congressional  changes  in  the  Rule  will 
undercut  law  enforcanent  professionalisn,  engender  decades  of  litigation  over 
various  new  tests,  and  result  in  very  few  additional  criminals  ending  up 
behind  bars. 

And,  in  the  bargain,  we  will  —  perfiaps  forever  —  have  casually  tossed 
aside  a  valued  constitutional  protection  on  vrtiioh  this  country  was  founded. 
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TITLE  V 
OFFENDERS  WITH  MENTAL  DISEASE  0"  DEFECT 

Title  V  of  S.  829  deals  with  several  fundamental  criminal  law  issues 

which  have  recently  been  considered  by  the  American  Bar  Association. 

Before  conmenttng  directly  on  specific  issues  within  proposed  Title  V,  we 

sumnarize  briefly  two  particular  policies  on  the  insanity  defense  wliich 

were  adopted  by  the  Arrerican  Bar  Association's  House  of  Delegates  on 

February  9,  1983.  To  assist  the  Conmittee  in  its  deliberations,  a  conplete 

copy  of  the  insanity  defense  report  submitted  by  the  Standing  Conmittee  on 

Association  Standards  for  Criminal  Justice  and  the  Comnission  on  the 

Mentally  Disabled  to  the  ABA's  House  of  Delegates  is  included  as  an  appendix 

to  this  statement.  The  specific  reconmendations  contained  within  that 

report  were  approved  by  the  House  of  Delegates  and,  while  the  body  of  the 

report  itself  does  not  represent  ABA  policy,  it  will  provide  the  Conmittee 

with  background  information.  Two  of  the  insanity  defense  reconmendations 

which  were  formally  approved  as  American  Bar  Association  policy  on 

February  9,  1983  are  pertinent  to  S.  829  and  are  summarized  here: 

ABA  POLICY  W   NONRESPO^SIBILITY  FOR  CRIME 

The  ABA  approves  in  principle  a  defense  of  nonresponsibility 
for  crime  which  focuses  solely  on  whether  a  defendant,  as  a 
result  of  mental  disease  or  defect,  was  unable  to  appreciate 
the  wrongfulness  of  his  or  her  conduct  at  the  time  of  the 
offense  charged. 

Adoption  of  this  reconmendat ion  represents  a  change  in  American  Bar 

Association  policy.   Since  1975  the  Association  had  supported  the  AnKrican 

Law  Institute's  f.kxiel  Penal  Code  test  for  insanity.  That  test  contained 

"cognitive"  and  "volitional"  prongs.   In  essence  it  was  designed  to  determine 

whether  a  defendant  was  able  to  understand  the  wrongfulness  or  criminality 

of  conduct  or  whether  the  defendant  was  able  to  conform  that  conduct  to  the 

requirements  of  law.  Virtually  all  of  the  federal  circuits  utilize  the 

American  Law  Institute-Model  Penal  Code  test.  In  addition,  some  25  spates 

use  the  ALI  test  or  a  modification  thereof.  The  ABA's  new  policy  eliminates  '■ 

the  so-called  "volitional"  or  "control"  prong  of  the  test.  While  our  aew 

policy  preserves  an  independent  defense  of  insanity,  there  is  no  question 

that  our  policy  narrows  the  scope  of  that  defense.  Our  view  was  that  a 

psychiatric  defense  focusing  on  issues  regarding  volition  or  control  of 
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conduct  had  created  substantial  problems  in  the  administration  of  justice. 
We  felt  that  jjsychiatric  and  other  expert  testimony  regarding  volition  and 
control  was  highly  subjective,  increased  the  possibilities  of  fabrication 
and  enhanced  the  possibility  of  jury  mistake  in  insanity  defense  trials. 
During  the  recent  public  and  legislative  debates  regarding  the  insanity 
defense,  calls  for  outright  abolition  have  been  heard.  The  American  Bar 
Association  policy  rejects  abolition  and  favors  retention  of  the  insanity 
defense  on  a  narrowed  scale.  In  our  judgment,  our  policy  will  allow  for  the 
exculpation  of  those  who  were  so  mentally  deranged  that  they  could  not 
appreciate  the  wrongfulness  of  their  conduct.  Thus,  our  test  adheres  to  the 
criminal  law's  requirement  that  criminal  punishment  is  dependent  upon  blame- 
worthiness. 

We  are  hopeful  that  adoption  of  our  substantive  test  for  insanity  will 
lend  clarity  to  this  perplexing  area  of  the  criminal  law.  While  medical- 
scientific  knowledge  regarding  mental  disease  or  defect  is  in  flux,  we 
submit  that  the  focus  on  "cognitive"  issues  will  provide  a  more  objective 
test.  Over  the  past  three  decades  the  history  of  the  administration  of  the 
"irresistible  impulse"  and  "volitional"  tests  has  not  been  a  happy  one: 
performance  did  not  live  up  to  promise.  Expectations  that  medical-scientific 
knowledge  could  provide  clear-cut  guidelines  have  bred  confusion  rather 
than  clarity.   It  is  noteworthy  that  this  view  is  shared,  in  the  main,  by 
the  American  Ps\'chiatric  Association  as  evidenced  by  that  Association's 
Deceirber,  1982  Policy  Statement  on  the  Insanity  Defense. 

ABA  POLICY  CW  ALLOCATION  OF 
BURDEN  OF  PROOF  IN  INSANITY  DEFEASE  CASES 

That  in  jurisdictions  utilizing  any  test  for  insanity  which 
focuses  solely  on  whether  the  defendant,  as  a  result  of 
mental  disease  or  defect,  was  unable  to  know,  understand  or 
appreciate  the  wrongfulness  of  his  or  her  conduct  at  the  time 
of  the  offense  charged,  the  prosecution  should  have  the 
burden  of  disproving  the  defendant's  claim  of  insanity  beyond 
a  reasonable  doubt;  and,  secondly,  that  in  jurisdictions 
utilizing  the  ALI-^fodel  Penal  Code  test  for  insanity  the 
defendant  should  have  the  burden  of  proving  by  a  preponderance 
of  the  evidence  his  or  her  claim  of  insanity. 

Federal  practice  since  Davis  v.  United  States.  160  U.S.  469  (1895)  has 

required  the  prosecution  to  bear  the  burden  of  proof  on  a  beyond  a  reasonable 

doubt  standard  in  insanity  defense  jcases.  It  should  be  noted  that  the  Davis 

rule  was  based  upon  the  court's  supc:-visory  powers  and  lacks  constitutional 

underpinnings.   In  1952  Leland  v.  ^  ^on,  343  U.S.  790,  nade  it  clear  that  a 

sr.ate  may  shift  the  burden  of  proof  to  a  defendant  in  Insanity  defense  cases. 
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TTiat  holding  was  buttressed  in  Patterson  v.  New  York,  432  U.S.  197  (1977)  and 
the  Patterson  holding  has  been  followed  in  more  recent  cases.  In  our  view, 
there  is  no  constitutional  inpedinent  in  shifting  the  biirden  of  proof 
regarding  insanity  to  the  defendant. 

Absent  constitutional  prerequisites,  we  think  that  the  allocation  of 
burden  of  proof  in  insanity  defense  cases  is  a  public  policy  issue.  Because 
we  think  that  mistakes  in  the  administration  of  the  insanity  defense  occur 

primarily  when  the  volitional  prong  of  insanity  defense  tests  is  used,  we 

think  there  is  airple  moral  and  public  policy  jiistification  for  shifting- 

the  burden  in  such  cases  to  the  defendant.  Because  the  risk  of  miKtake 

is  greatly  reduced  under  the  kind  of  cognitive  test  which  the  ABA  now         ( 

supports,  we  suggest  that  a  shift  from  prosecution  to  defendant  is  not 

warranted  when  a  solely  cognitive  test  is  enployed.  Under  our  theories 

of  criminal  law  the  prosecution  mist  always  prove  all  elements  of  an  offense 

beyond  a  reasonable  doubt.  Affirmative  defenses  are,  of  course,  special 

circumstances  raised  by  defendants  and  they  can  create  confusion  and 

uncertainty  regarding  burdens  of  persuasion.  Nevertheless,  we  think  that 

the  law  is  clear  on  this  issue  and  that  public  policy  rather  than  constitutional 

factors  govern  the  allocation  of  burden  of  proof  in  insanity  defense  cases. 

The  kind  of  narrowed  substantive  test  for  insanity  which  the  ABA  has  adopted 

does  not  require  a  shift  of  the  burden  of  proof  to  a  defendant.  In  contrast, 

the  wider  latitude  offered  under  cognitive-volitional  tests  justifies  a 

shift  of  the  burden  to  the  defendant  on  a  preponderance  of  the  evidence  level . 

We  reconmend  such  a  shift  in  those  jurisdictions  which  choose  to  continue  to 

utilize  volitional  tests. 

With  this  preface,  we  turn  to  several  sfiecific  Sections  of  Title  V. 
First,  Section  502(a)  would  amend  Chapter  I  of  Title  18,  United  States  Ctode, 
by  adding  a  new  Section  defining  the  insanity  defense.  That  definition  is 
similar  to  the  ABA's  recently  adopted  policy.  It  does,  however,  differ  to 
some  extent.  The  language  of  Section  502  seems  broader  in  that  it  provides 
for  the  exculpation  of  those  who  are  unable  to  appreciate  the  "nature  and 
quality  or  the  wrongfulness"  of  the  act.  In  contrast,  our  ABA  f»licy 
limits  itself  to  those  defendants  unable  to  appreciate  the  "wrongfulness" 
of  their  conduct.  To  the  extent  that  the  added  "nature  and  quality"  language 
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of  Section  502  is  designed  to  take  into  account  cases  where  a  delusional 
defendant  believed,  for  example,  that  an  act  w'as  being  conpelled  by  a  deity 
or  that  he  was  attacking  an  inanimate  object  instead  of  a  person,  we  would 
suggest  that  such  language  is  unnecessary  and  that  ABA  policy  as  enunciated 
would  embrace  such  cases.  TTiere  is,  of  course,  a  substantial  body  of  case 
law  delineating  the  meaning  of  "nature"  and  "quality."  Still,  the  ABA's  use 
of  the  broad  cognitive  term  "appreciate"  in  preference  to  "knowing"  ought  to 
comprehend  from  a  logical  point  of  view  the  concepts  contained  within  the 
"nature  and  quality"  language.  Ivforeover,  we  suggest  that  the  proliferation  of 
slightly  different  definitions  of  legal  insanity  within  federal  and  state 
statutes  is  undesirable.  TTie  ABA  prefers  its  more  economical  definition  and 
we  would  respectfully  suggest  that,  absent  significant  legal  reasons, 
uniformity  of  definition  in  this  confusing  area  of  the  criminal  law  is  a  most 
desirable  goal. 

Within  this  same  Section,  S.  829  \\Duld  provide  that  "Mental  disease  or 
defect  does  not  otherwise  constitute  a  defense."  The  ABA's  policy  on  the 
insanity  defense  defines  the  legal  test  for  nonresponsibility  for  crime  but 
provides  no  similar  admonition  that  mental  disease  or  defect  does  not  other- 
wise constitute  a  defense.  The  Association  has  no  current  policy  on  the 
precise  issue  raised  by  the  last  sentence  of  Section  502.  Still,  that  last 
sentence  raises  several  questions.  One  venders  whether  it  is  designed 
sijiply  to  set  limits  to  the  use  of  an  affirmative  defense  or  whether  it  is 
designed  to  limit  the  introduction  of  other  evidence  regarding  the  defendant's 
mental  condition.   If,  in  fact,  it  is  designed  to  deny  a  defendant  the  right 
to  intrtxiuce  evidence  of  a  mental  condition  as  it  might  relate  to  an  element 
of  the  offense  charged,  its  acceptability  would  be  questionable.  We  suggest 
only  that  the  meaning  of  this  sentence  is  not  entirely  clear.  Furthermore, 
we  erphasize  that  the  ABA  policy  on  the  defense  of  nonresponsibility  limits 
that  defense  to  those  cases  where  a  defendant,  due  to  mental  disease  jt 
defect,  is  unable  to  appreciate  the  wrongfulness  of  conduct. 

Next,  Section  502  (a)  wDuld  amend  Chapter  I  of  Title  18  by  providing 
that  "the  defendant  has  the  burden  of  proving  the  defense  of  insanity  by 
clear  and  convincing  evidence."  The   American  Bar  Association  position  on 
the  allocation  of  burden  of  proof  would  not  support  this  provision.  Our 
policy  would  require  that  the  prosecution  bear  the  burden  of  proof  on  a 
beyond  a  reasonable  doubt  standard  in  jurisdictions  enploying  the  kind  of 
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substantive  test  as  set  forth  within  S.  829.  We  recognize,  on  policy  grounds, 
a  justifiable  shift  of  the  burden  to  a  defendant  only  in  those  jurisdictions 
which  utilize  a  "volitional"  or  partly  volitional  test  for  insanity.  Even 
then,  our  policy  provides  that  the  evidentiary  standard  be  a  "preponderance 
of  the  evidence."  This  provision  WDuld  raise  that  evidentiary  standard  to 
a  level  of  "clear  and  convincing."  The  American  Bar  Association  could  not 
support  this  provision. 

TITLE  VI 

REFOR,^  OF  FEnERAL  INTEP\'ENTI0N 
IN  STATE  PROCEED  I  NHS 

The  Arrerican  Bar  Association  opposes  the  changes  to  federal  habeas  corpus 
proceedings  as  proposed  by  Title  VI  of  S.  829. 

Ihe  Association  has  three  major  reasons  for  its  oppositicn.  First,  it 
disputes  the  raticnale  that  has  been  the  genesis  for  legislation  that  would 
limit  access  to  the  federal  courts  through  the  habeas  v\Tit.  Second,  it  believes 
that  the  procedures  and  provisicns  contained  in  the  bill  are  unwise,  and  in  sane 
cases  are  of  questicnable  legal  sufficiency.  Third,  there  are  other  ways  of 
acccrrplishing  many  of  the  purposes  of  the  bill  without  limiting  or  restricting 
access  to  the  federal  habeas  writ.  The  following  statement  will  discuss  the 
basis  for  the  Association's  conclusions. 

Numerous  reasons  are  advanced  to  justify  the  need  to  limit  access  to  the  habeas 
writ.  One  cormon  argument  is  that  the  federal  habeas  nrocess  delays  punishnent  o^  ' 
persons  convicted  of  crimes.  This  assumntion  is  false.  Most  federal  habeas  corpus 
proceedings  are  brought  by  persons  who  are  already  serving  terms  of  inprisonment. 

Claims  are  also  made  that  v*ien  a  new  trial  is  granted  pursuant  to  a  successful 
habeas  proceeding,  that  difficulties  are  posed  in  retrying  an  individual.  This 
argument  exaggerates  the  problems  presented  in  the  vast  majority  of  cases.  First, 
it  must  be  realized  that  only  a  very  limited  number  of  writs  are  granted  each 
year  in  response  to  habeas  petitions.   Second,  it  should  be  realized  that  the  delay 
caused  between  the  original  trial  and  the  new  trial  are  generally  not  caused  by 
the  petitioner.  These  delays  mDst  frequently  occur  because  of  the  time  required 
to  carplete  state  appellate  proceedings  or  collateral  proceedings,  or  (2)  by  the 
state's  appeal  of  an  order  granting  the  writ.  Defendants  should  not  be  blamed 
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for  these  delays.  Third,  it  shcxild  be  recognized  that  there  are  increasingly 
innovative  methods  of  transcribing  trial  records  so  as  to  preserve  audio  and 
video  accounts  of  testijicny.  When  coupled  with  careful  fonrulated  rules  of 
evidence  and  provisions  for  conditional  admission  of  these  kinds  of  evidence, 
these  records  provide  a  safeguard  against  prejudice  to  the  state  caused  by  the 
loss  of  witnesses  and  fading  mennries. 

A  review  of  relevant  statistics  should  put  to  rest  the  notion  that  habeeis  i 
petitions  are  a  vast  part  of  the  courts'  docket.  For  exanple,  in  the  fiscal 
year  1981,  7,790  habeas  corpus  petiticns  were  filed.  This  is  to  be  ccnpared  to  /  '^ 
a  total  civil  case  filing  (habeas  petiticns  are  civil  actions)  in  the  fedaral 
courts  of  180,576  cases.  Of  the  nunfcer  of  habeas  cases  filed  by  state  prisoners, 
only  a  very  few  of  them  are  granted  a  hearing.  In  1981,  habeas  proceedings 
ccriRtituted  only  1.3%  of  all  civil  hearings  ccnducted  by  federal  district  court 
judges.  Of  the  habeas  cases  terminated,  hearings  were  held  in  only  5.75%  of  them. 

In  addition  to  the  habeas  cases  filed  being  conparatively  small  in  number 
and  the  hearings  granted  in  these  cases  very  f^*,  it  should  be  noted  that  the 
time  required  by  the  courts  is  also  small.  In  1981,  the  total  number  of  habeais 
cases  tried  was  204.   (This  statistic  includes  cases  filed  by  federal  prisoners 
to  challenge  sentence  ccnputation,  parole  board  decisicns,  conditions  of 
confinement,  etc.) .  Of  these  204  cases,  158  took  one  day  to  try,  26  took  two 
days,  10  took  three  days,  and  9  took  frcm  four  to  nine  days.  These  statistics 
should  put  to  rest  the  claim  that  habeas  cases  take  disproportionate  amounts 
of  federal  judicial  time  in  disposing  of  them.  Indeed,  they  should  lead  to  the 
conclusion  that  the  required  devotion  of  in-court  time  v*ien  ccrpared  to  the 
ccnstituticnal  claims  raised  and  the  protection  provided  is  carparatively 
insignificant. 

Cne  of  the  modifications  sou^t  to  be  enacted  to  the  federal  habeas  proceeding 
is  a  statutory  procedural  "by-pass . "  This  would  bar  the  presentation  of  an  issue 
to  a  federal  court  throu^  a  habeas  proceeding  if  there  has  been  a  failure  to 
follow  state  procedures  for  raising  a  federal  ccnstituticnal  issue. 

The  inspiration  for  codifying  this  requirement  arises  fron  the  case  of 
Waintwright  v.  Sykes,  433  U.S.  72  (1977).  Under  the  Wainwright  case,  a  constitutional 
issue  that  is  not  presented  in  a  state  court  in  accordance  with  the  state's 
ccHiteirporanecus  objection  rule  (and  therefore  not  considered  by  the  State  ocwrt) 
il;  for.  -i tod.  Hcwever,  the  case  went  beyond  this  siirple  principle. 


772 


It  created  exceptions  to  the  announced  rule  by  stating  that  consideration 
nust  also  be  given  to  the  "cause"  for  tlie  failure  to  raise  the  issue,  and 
the  "prejudice"  that  would  arise  fron  the  claimed  constitutional  defect  being 
raised  by  the  defendant.  Forthennore,  it  left  to  the  federal  courts  the 
latitude  of  determining  vSiether  the  state  procedural  rule  serves  a  valid  purpose 
(such  as  assisting  in  the  correcticn  of  trial  errors)  ,  or  is  irerely  an  arbitrary 
method  of  preventing  or  inhibiting  the  presentaticn  of  issue  to  the  state 
ccxxrt. 

Therefore ,  the  ramifications  of  the  Wainwright  case  are  still  being 
judicially  developed.   It  would  be  inappropriate  for  the  Congress  to  attenpt  to 
dictate  to  the  courts  the  criteria  for  resolving  the  issues  related  to  "cause" 
and  "prejudice"  by  enacting  statutory  definitions  to  delineate  these  exceptions. 

The  American  Bar  Association  also  opposes  the  enactment  of  a  statute  of 
limitations  that  would  preclude  the  filing  of  habeas  claims.  Standard  22-2.4 
of  the  ABA  Standards  for  Criminal  Justice  explains  that  such  a  provision  is 
unsound.   A  copy  of  this  Standard  is  appended. 

There  is  no  ev.  '  jice  that  jsetitioners  withhold  filing  claims  until  a 
substantial  time  has  passed.   Indeed,  logic  would  dictate  that  persons  who  are 
incarcerated  would  seek  an  early  release  through  the  timely  filing  of  their 
claims.  To  delay  doing  so  only  prolongs  the  time  the  persons  remain  in  custody. 
Cri  the  other  hand,  if  there  is  abuse  in  making  a  timely  filing  for  relief,  it 
would  be  far  better  to  allcw  these  cases  to  be  dealt  with  individually  by  the 
courts.  Denial  of  relief  to  petitioners  who  purposely  withhold  reouests  for 
relief  would  be  an  appropriate  remedy  for  such  abuse.  However,  it  should  be 
imposed  after  considering  the  circumstances  surrounding  the  cause  for  delay  in 
each  case  -  not  through  wholesale  denial  brought  about  by  a  statute  of  limitations. 

It  should  also  be  pointed  out  that  a  statute  of  limitations  may  constitute 

a  violation  of  Article  I,  Pauagraph  9,  Clause  2  of  the  United  States 
Constitution.  That  provision  provides  that  "The  privilege  of  the  writ  of  habeas 
cx)rpus  shall  not  be  suspended  unless  v*ien  in  cases  of  rebellion  or  invasion  the 
public  safety  may  require  it."  A  statute  of  limitations  could  be.  logically  viewed 
eis  a  suspension  of  the  writ  when  applied  to  those  cases  for  vAiich  the  period  of  ( 
limitation  has  expired. 

Instead  of  considering  the  enactment  of  an  inflexible  statute  of  limiatations, 
the  Subcdtmittee  should  review  the  provisions  ofi  Rile  9(a)  of  the  "Pules  Governing 
Section  2255  Proceedings  for  the  United  States  District  Courts."  This  Rile  has 
been  ^sproved  by  Caigress  and  adequately  provides  far  handling  untimely  claims. 
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The  text  reads  as  follows: 

"A  motion  for  relief  made  pursuant  to  these  rules  may  be  dismissed  if 
it  appears  that  the  government  heis  been  prejudiced  in  its  ability 
to  respond  to  the  moticn  by  delay  in  its  filing  unless  the  movant 
shews  that  it  j.s  based  on  grounds  of  which  he  oould  not  have  had 
kncwledge  by  the  exercise  of  reasonable  diligence  before  the 
circumstances  prejudicial  to  the  government  cocurred." 

This  is  a  reasoiable  rule  that  provides  the  necessary  flexibility  to  the  courts 

to  deal  with  untimely  filing  in  an  appropriate  manner. 

S.  829  places  restrictions  en  the  ri^t  to  appeal  fran  a  decision  in  a 

habeas  case.  These  restrictions  aire  unwise  and  unnecessary. 

The  bill  would  require  a  "certificate  of  probable  cause"  to  be  issued  by  a 

circuit  justice  or  circuit  judge  in  order  for  an  appeal  to  be  made  frtxn  a  habeas 

decisiai  or  a  decision  in  a  proceeding  brought  under  28  USC  2255.  Currently, 

the  authority  to  issue  the  certificate  of  prctoable  cause  is  vested  in  the  district 

judge  in  the  case  of  habeas  proceedings  and  no  certificate  is  required  to  appeal 

a  decision  in  a  proceeding  broui^t  under  28  USC  2255. 

The  district  judge  is  the  logical  person  to  be  vested  with  the  authority 

to  issue  the  certificate.  After  all,  he  or  she  is  afcrare  of  the  claijns  involved 

in  the  case  and  can  quickly  determine  v*iether  the  case  presents  an  iitportant 

issue  for  revia^?.  Requiring  that  the  circuit  courts  consider  the  matter  of  granting 

a  certificate  will  only  serve  to  unnecessarily  overburden  them  and  require  that 

they  engage  in  an  extended  examiration  of  the  case  if  they  are  to  fairly 

determine  whether  the  certificate  should  be  granted. 

A  certificate  of  prcisable  cause  should  not  be  required  of  federal  prison 

petitioners  proceeding  under  Section  2255.  Since  the  federal  district  judge  would 

have  tried  the  case  brought  under  Secticn  2255,  the  issues  that  are  appealed  might 

involve  the  trial  judge's  treatmant  of  the  case.  Therefore,  an  appeal  fran  an 

order  denying  relief  under  Section  2255  should  be  granted  as  a  matter  of  right 

and  not  be  subject  to  the  requirement  that  a  certificate  of  probable  cause  be 

issued. 

An  analysis  of  the  federal  habeas  claims  that  are  filed  reveals  that  many  of 

them  are  dismissed  because  they  are  inadequately  prepared.   In  many  instances  they 

fail  to  meet  basic  procedural  requirements.   It  is  also  clear  that  many  cases 

should  be  brought  to  the  courts  earlier  than  they  are  currently  being  presented. 

In  addition,  in  some  cases,  numerous  petitions  cure  being  brought  by  a  single  prisoner 

who  raises  the  same  claim  repeatedly  or  successively  raises  different  claims. 
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The  federal  courts  are  proper  in  their  demand  that  habeas  petitions  coittdIv  with 
standards  of  quality  and  substance.  A  federal  judge  should  ret  have  to  decipher  a 
petition  as  a  prerequisite  to  understandinq  the  claim  oresented.  Nevertheless,  un^er 
the  present  systan,  prisoners  are  largely  left  to  prepare  their  own  petition  for 
a  habeas  writ.  They  are  faced  with  the  difficult  task  of  articulating  ocnplicated 
issues  of  substantive  law  and  sunnounting  the  technical  procedures  involved 
without  the  assistance  of  counsel. 

The  American  Bar  Association  has  adopted  a  policy  that  presents  a  plan  for 
reducing  defects  that  currently  are  associated  with  habeas  proceedings.  It  is 
intended  to  reduce  frivolous  petitions,  eliminate  inadequately  prepared  petitions, 
and  reduce  unnecessary  delays  in  the  processing  and  disposition  of  petitions. 

The   firs-  step  in  expeditirtcj  the  handling  of  these  cases  is  vtao  ^obtain  the      , 

prcnpt  disposition  of  state  ^speals.  The  ABA  policy  enumerates  specific  steps 

necessary  to  acccnplishing  this  goal.  They  include: 

protpt  preparation  of  trial  transcripts  and  requiretents  for 
pronpt  preparation  of  direct  appeals  briefs  by  attorneys. 

use  of  the  unified  appeal/post  conviction  procedure.  V 

prorrpt  submission  of  necessary  documents  by  state  court  officials 
to  federal  courts. 

The  American  Bar  Association  clLso  advocates  the  prtnpt  availability  of 
ocnpetent  ccunsel  for  handling  direct  ^>peals,  post-convicticn  proceedings  and 
the  filing  of  habeas  claims.  The  appointment  of  ccrtpetent  ooimsel  will  grecttly 
facilitate  the  court's  ability  to  expeditiously  dipose  of  claims  that  are  filed. 
In  addition,  ccrpetent  attorneys  should  be  able  to  counsel  potential  petitioners 
about  their  claims  and  through  conference  with  the  client  discourage  the  filing 
of  petitions  containing  frivolous  claims. 

Finally,  the  ABA  policy  sets  forth  a  list  of  criteria  by  vAiich  to  measure 
the  ccnpetency  of  counsel. 

The  observations  and  suggestions  of  the  American  Bar  Association  to  iitprove 
the  existing  federal  habeas  corpus  procedure  are  contained  in  greater  detail  in 
the  appended  ABA  policy.   It  is  offered  to  the  Subcamdttee  as  a  sfirious  and 
viable  alternative  to  the  changes  proposed  by  Title  VI  of  S.  829. 
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TITLE  VIII 
JUSTICE  /\SS  I  STANCE 

The  Anerican  Bar  Association  supix.i-Ls  legislation  that  would  provide  federal 
financial  assistance  to  state  and  local  governments  for  the  purpose  of  pronoting 
the  efficiency  and  iirproveinent  of  our  criminal  justice  system.  Severeil  bills  have 
been  introduced  in  the  98th  Congress  to  acccrplish  this  purpose.  Instead  of 
addressing  the  merits  of  any  specific  bill,  the  Association  would  prefer  to  direct 
its  remarks  generally  to  the  need  for  justice  assistance  legislation  and  sane 
inportant  characteristics  that  should  be  inoorporated  into  any  justice  assistance 
Act. 

The  Association  has  been  for  many  years  an  active  supporter  of  legislation 
providing  for  federal  criminal  justice  assistance.   In.  the  late  1970 's,  the  ABA 
undertook  to  study  the  Qnnibus  Crims  Control  and  Safe  Streets  Act  of  1968  and  its 
numerous  amendments,  as  administered  by  the  Law  Enforcement  Assistance  Administration 
(LEAA)  .  The  work  product  of  that  study  was  a  ccrprehensive  report  that  made  a 
number  of  reccnTnendations  on  the  existing  federal  LEAA  program.  The  report  was 
approved  as  Association  policy  by  the  ABA  House  of  Delegates  in  February,  1979. 
A  copy  of  that  fx^licy  is  appended  to  this  statement. 

The  reccmendations  contained  in  it  vere,  in  our  view,  realistic  and  forward 

■thinking.  We  believe  they  can  be  of  assistance  to Subcaimittee  in  its 

consideraticn  of  federal  criminal  justice  assistance  legislation. 

In  February,  this  policy  was  reaffirmed  by  our  House  of  Delegates  when  it 
approved  the  ABA  Criminal  Justice  Section  Task  Force  on  Crime  Report.  A  portion 
of  the  Report  was  devoted  to  the  subject  of  "Resources  for  the  Criminal  Justice 
Systan."  An  excerpt  containing  this  part  of  the  Report  is  also  appended  to  this 
statement. 

The  Task  Force  was  carposed  of  a  group  of  nine  persons  representing  the  broad 
spectrum  of  criminal  justice  disciplines  -  including  judges  (state  and  local  as 
well  as  trial  and  appellate),  defense  attorneys,  prosecutors,  law  school  acadenicians 
and  justice  administrators.  They  formulated  their  recanmendations  over  a  one 
and  a  half  year  period,  and  received  contributions  and  suggestions  from  a  wide 
variety  of  criminal  justice  related  orgeinizations. 

Using  these  two  ABA  policies  as  a  basis,  the  follc^fing  narrative  will  outline 
for  the  subccrmiittee  v*iy  it  is  iirportant  to  establish  a  federal  criminal 
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justice  assistance  program.  It  vd.ll  then  detail  sane  of  the  salient  features    l^^ 
that  the  Association  believes  are  so  vital  to  such  a  program. 

Crime  and  the  fear  that  it  engenders  are  pervasive  in  our  nation.  Rsoent 
studies  indicate  it  affects  citizens  of  all  eocrfcinic  levels.  Other  studies  have 
shewn  that  it  is  also  not  just  a  "big  city"  problan.  A  thoughtfully  ocnstructed 
justice  assistance  program  can  make  a  significant  contribution  to  alleviating  that 
fear  through  assisting  state  cind  local  governments. 

The  1979  policy  of  the  Pmerican  Bar  Association  recognized  that  " crime  is 

essentially  a  local  problem  which  itust  be  dealt  with  by  state  and  local  units  of 

government."  However,  the  policy  went  on  to  state  that  " Congress  most  support 

their  efforts... by  providing  substantial  financial  assistance..."  This  statement 
is  a  recognition  that  the  burden  of  dealing  with  the  crime  problem  falls  most 
heavily  on  the  state  and  local  governments.  However,  because  of  their  limited 
resources,  many  cctnnanities  simply  cannot  cope  with  the  problem  of  preventing  and 
controlling  crime. 

Money  alone  is  not  the  only  reason,  however,  nor  is  it  the  most  important 
reason,  that  the  federal  government  should  establish  a  justice  assistance  program. 
The  federal  government  has  unique  capabilities  that  make  the  creation  of  a  justice 
assistance  program  iitportant,  if  not  vital,  to  the  well-being  of  our  citizens 
and  system  of  justice.  The  federal  government  is  in  the  best  position  to  provide 
the  incentive  for  the  planning  and  developnent  of  coordinated  and  cooperative 
solutions  to  problems  which  affect  more  than  one  elanent  of  the  system  and 
transcend  the  ccaicems  of  any  one  jurisdiction.  It  is  not  eccncmically  feasible, 
indeed  it  is  needlessly  wasteful,  for  state  and  local  jurisdiction  to  engage  in 
duplicative  efforts  to  address  their  comon  problems  with  crime  and  the  criminal 
justice  system.  The  national  leadership  and  ooordinaticn  that  would  be  provided 
by  a  justice  assistance  program  would  help  to  alleviate  these  duplicative  efforts. 

A  justice  assistance  program  can  also  help  to  minimize  the  fractionalization 
among  criminal  justice  Odrpcnents  that  often  hinders  and  sometimes  even  defeats 
crime  control  efforts.  Such  a  program  can  play  a  irajor  role  in  setting  criminal 
justice  priorities  and  developing  cciiprehensive  plans  to  inplarent  them.  Of 
course,  these  priorities  should  be  established  after  appropriate  consultation 
with  representatives  fran  all  segments  of  the  criminal  justice  ccmunity  - 
consultation  that  we  would  hope  might  include  ccntributicns  frcm  professional 
non-profit  organizations  such  as  the  American  Bar  Association. 
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The  various  justice  assistance  bills  being  considered  by  the  98th  Congress 
contain  a  nuntier  of  specific  purposes  for  whidi  federal  financial  assistance 
should  be  provided.  Many  of  these  parallel  our  reccmmendatians. 

We  believe  that  all  segments  of  the  criminal  justice  cannunity  must  share 
iji  the  benefits  to  be  provided  by  a  justice  assistance  program.  The  problems 
of  prcsecutors,  law  enforcement,  defense  attorneys,  courts  and  judges,  justice 
admi-  -trators,  and  the  catmunity  as  a  v^iole  must  be  addressed.  In  those 
instaiices  where  legislation  provides  for  all  these  interests,  it  is  to  be 
commtnried.  In  those  instances  where  it  does  not  so  provide,  it  should  be  amended. 

As  guidance  to  the  Subconmittee ,  you  may  want  to  consider  the  following 
specific  areas  v^iich  we  believe  should  be  included  in  any  federal  criminal  justice 
assistance  program. 

the  ABA  believes  it  inportant  to  provide  funding  for  cannunity  crime 
prevention  efforts.  This  ccncept  is  supported  by  the  ABA's  1979  policy.   In 
addition,  the  ABA  Criminal  Justice  Section  Task  Force  on  Crime  recognized  the 
responsibility  of  state  and  local  bar  groups  to  beccme  more  involved  with 
ccTTnunity-based  crime  control  activities  and  programs. 

As  crime  control  ef f orra  beccme  successful  and  begin  to  produce  resuiLts ,    ! 
it  nust  be  rema±iered  that  the  results  of  these  efforts  will  iitpact  on  various 
ccnponents  of  the  criminal  justice  system.  Itie  Justice  Assistance  Act  can  be 
instrumental  in  stimulating  coordinaticn  amcng  these  carpcnents,  thereby 
minimizing  untoward  effects  en  the  systen.  ■  ^ 

Cue  of  the  entities  of  the  criminal  justice  system  feeling  the  iirpact  of 
increased  activity  against  crime  is,  obviously,  the  court  system.  For  this 
reason,  the  ABA  stresses  that  it  is  inportant  to  provide  "prograns  of  jxistice 
system  inprovanant."  For  exanple,  we  reocrmend  that  jurisdicticns  should  enact 
a  "Speedy  T^peals  Act , "  or  provide  for  such  a  measure  by  rule  of  court ,  to  set 
firm  deadlines  by  which  direct  appeals  nust  be  processed.  Other  examples  of 
ways  in  vAiich  the  system  of  direct  criminal  appeals  can  be  improved  by  expediting 
cases  are  included  in  the  Criminal  Jxistice  Section's  Task  Force  on  Crime  Report, 
the  relevant  portion  of  v*iich  is  .apperxled  to  this  statement. 

In  addition  to  the  increased  burden  on  the  coorts,  there  is  eilso  an  increased 
need  for  defense  services.  It  is  inperative  that  any  justice  assistance  legislation 
nake  it  clear  that  funding  be  provided  for  the  training  of  defense  attorneys. 
Eicpanded  means  of  access  to  justice  will  be  necessary,  and  providing  cidequate  and 
corpetent  defense  counsel  is  not  only  an  inportaint  priority  -  it  is  a  constitutionally 
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mandated  one.  Institutions  that  enhance  defensse  attorneys'  skills,  such  as  the 
National  College  for  Criminal  Defense,  should  be  eligible; fbr  financial  support 
under  the  legislation.  Ccnsideration  should  also  be  given  to  enacting  ancilliary 
legislation  that  would  coiplement  the  justice  assistance  program  through 
establishing  a  National  Center  for  Defense  Services.  Such  a  Center  wculd  provide 
financial,  technical  and  other  forros  of  assistance  to  state  and  local  governments 
to  aid  them  in  carrying  out  their  constitutional  ctoligaticns  to  provide  effective 
assistance  of  counsel  for  the  defense  of  poor  persons  in  state  and  local 
criminal  proceedings. 

The  ABA  believes  that  federal  justice  assistance  legislation  she  ''v.  also 
contain  provisions  for  improving  the  correctional  system.  1^8  correctional 
institutions  at  all  levels  of  government  are  already  overcrowded.   Incarcerating 
additional  prisoners  will  only  exacerbate  the  problem.  To  avoid  compounding  this 
crisis  situation,  federal  assistance  is  needed.  This  assistance  should  not  be 
consigned  solely  to  providing  funds  for  "brick  and  nortar"  for  additional 
construction.  Other  methods  of  dealing  with  the  correctional  crisis  should  be 
explored,  and  the  assistance  to  be  provided  by  this  legislation  would  be  very 
helpful  in  developing  alternatives  to  incarceration.  A  review  of  the  tactics  to 
be  considered  by  state  and  local  govenrnents  in  confronting  the  prison  crisis  is 
outlined  in  the  ABA  Criminal  Justice  Section  Task  Force  on  Crime  Report.  This 
portion  of  the  Report  is  appended  as  part  of  the  Associations  ranarks  on  Title  IX. 

In  addition  to  dealing  with  the  apprehension  of  criminals  and  inproving  the 
various  ccrrponents  of  the  justice  systan,  the  legislation  should  give  seme 
support  for  dealing  with  national  prctolams  that  are  the. cause  of  crime.  To  this 
end,  support  should  be  provided  for  the  problems  of  drug  abuse,  alcohol  abuse  and 
the  perplexing  problems  of  the  mentally  inpaired. 

Two  other  areas  should  receive  consideratian  for  mention  in  the  Justice 
Assistance  Act.  These  are  the  areas  of  victim/witness  assistance  and  violent 
juvenile  crime. 

The  ABA  has  a  VictimA^itness  Assistance  Project  and  has  taken  an  intense 
interest  in  this  subject.  We  believe  that  the  special  prdblans  of  victims  and 
witnesses  deserve  the  attention  that  can  be  provided  through  the  Justice  Assistance 
Act. 


779 


In  addition,  the  ABA  Criminal  Justice  Section  Task  Force  on  Crijne  drew  special 
attention  to  the  problem  of  violent  crime  caused  by  juveniles.  We  believe  this 
is  a  serious  problem  that  deserves  attention  fron  researchers  and  state  and  local 
qovemnents.  The  Justice  Assistance  Act  can  help  assure  that  it  will  be  provided. 
An  excerpt  containing  this  part  of  the  Task  Force  Report  is  attached. 

Title  VIII  of  S.  829  contains  a  provision  for  the  enhancement  cind 
promotion  of  prison  industry  programs.  The  Association  enthusiastically  sniorsas 
this  portion  of  the  bill.  One  of  the  reocnnendations  of  the  ABA  Criminal  JUstioe 
Section  Task  Force  on  Crime  was  the  need  to  encourage  "meaningful"  programs  of 
prison  industry.  The   relevant  excerpt  fron  the  Task  Ftorce  Report  is  ercloaed   to 
provide  the  Subcorimittee  further  details  on  the  elanents  of  prison  industry 
programs  that  should  be  promoted. 

Although  the  foregoing  is  not  a  oonprehensive  list  of  the  features  that 
the  ABA  believes  should  be  incuded  in  federal  justice  assistance  legislation, 
it  is  an  overview  of  some  of  the  more  inportant  aspects.  Further  details  can 
be  gleaned  from  the  appended  ABA  policy. 


TITLE  IX 
SURPLUS  FEDERAL  PROPERTY  AMENDMENTS 

The  American  Bar  .^^sociaticn  supports  the  conveyance  of  surplus  federal 
property  to  the  state  and  local  goverruTents  for  correctional  uses.  This  position 
was  adopted  vrfien  the  ABA  House  of  Delegates  approved  this  reconniendation  contained 
in  the  appended  protion  of  the  ABA  Criminal  Justice  Section  Task  Force  on  Crime  Report. 

The  Task  Force  on  Crime  Report  noted  that  this  concept  was  contained  in 
Recoimendation  56  of  the  Attorney  General's  Task  Force  on  Violent  Crirre. 
Reccmmendation  3  contained  a  similar  provisicn  calling  for  surplus  military  bases 
"to  be  made  available"  for  use  as  correctional  facilities  by  the  states  on  an 
interim  basis.   It  also  suggested  that  federal  property  be  made  available,  where 
needed  and  feasible,  for  use  by  the  state  and  local  governments  as  sites  for 
correctiOTial  facilities. 

It  nust  be  recognized  that  the  oorrecticnal  systems  in  this  country  are  in 
a  crisis  status  because  of  overcrowding.  The  Anerican  Bar  Association  believes 
that  there  are  other  ways  of  helping  alleviate  overcrowding,  such  as  the  use  of 
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alternatives  to -.incarceration.  Nevertheless,  it  also  mast  be  recognized  that 
existing  facilities  are  not  adequate.  Ttie  nuirber  of  states  under  court  order 
to  decrease  rxcwded  prison  .conditions  and  the  ever  increasing  prison  population 
testify  to  this. inadequacy.  Assistance  from  the  federal  government  through  the 
donatian  of  surplus  property  that  can  help  alleviate  the  overcrowding  is  much 
needed. 

Hcwever,  care  must  be  taken  to  see  that  the  transfer  of  this  property  does 
not  exacerbate  the  situation  that  it  is  intended  to  relieve.  The  ABA  Criminal 
Justice  Section  Task  Force  on  Crime  suggested  two  safeguards  that  should  be 
incorporated  into  any  legislation  providing  for  the  transfer  or  use  of  federal 
property. 

First,  it  should  be  specified  that  obsolete  and  s\±istandard  facilities 

should  not  be  transferred  to  the  states  for  use  as  correctional  purposes.  All 

transferred  property  should  meet  nationally ' recognized  standards  for  correctional 
institutions.  Ihe  inportanoe  of  neetdng  these  standards  was  recognized  byt 

the  Attorney  General's  Violent  Crime  Task  Force  in  the  Ccmnentary  that 

accorpanied  Recatmendation  3  of  its  Final  Report. 

In  addition  to  requiring  that  transferred  property  meet  the  appropriate 
cxarrectional  standards,  the  federal  government  should  conditicn  transfer  upon 
assurances  frcm  the  recipient  jurisdiction  that  it  will  provide  adequate  resources  : 
to  operate  the  transferred  facility  in  accordance  with  constitutional  and 
professional  correctional  standards. 

Neither  of  the  foregoing  conditions  are  contained  in  S.  829.  The  American 
Bar  Association  ccmmends  theiti  to  the  Subccmittee  as  amendments  worthy  of  your 
careful  consideration. 

TITLE  XII 
CURRENCY  AND  FOREIGN  TRANSACTIONS  REP^RTIM''^  ACT  A^ENnwE'^'TS 

In  February  1981,  the  American  Bar  Association  adopted  a  position 
opposing  amendments  to  the  Currency  and  Foreign  Transactions  Reporting  Act 
that  are  almost  identical  to  those  contained  in  Title  XII  of  S.829.  The 
Association  engaged  in  seme  discussions  with  the  Treasury  Department  to 
express  its  concern  about  the  amendments  and  atterpt  to  have  future  legislation 
nodified  to  purge  it  of  the  defects  recognized  by  the  Association's  policy  of 
February  1981. 
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No  signif  iccint  ch£mges  have  been  made  in  the  prcposed  legislation  and  the 
Association  has   not  modified  its  view.  We  cxntinue,  therefore,  to  oppose  the 
changes  entxsdied  in  Title  XII  of  S.  829  based  on  the  appended  ABA  policy. 

The  Association  developed  its  position  in  ccnjunction  with  reviewing  H.R. 
5961  of  the  96th  Congress.  Ituree  aspects  of  that  bill  that  are  also  contained 
in  S.  829  are  the  genesis  of  the  Association's  conoem. 

The  current  statute  (31  U.S.C.  5316(a))  requires  that  anyone  transporting 
"ntjnetary  instruments"  in  or  out  of  the  United  States  in  excess  of  $5,000  to 
file  a  declaration.  Criminal  penalties  are  provided  for  failure  to  do  so,  and 
a  provision  for  forfeiture  of  the  funds  is  also  provided  (31  U.S.C.  5321  and  5322). 

The  statute  is  aimed  at  narcotics  dealers.  Narcotics  transactions  are 
most  frequently  conducted  on  a  basis  requiring  large  amounts  of  cash.  However, 
the  statute  does  not  require  any  connection  with  narcotic  trafficking  to  be 
proven  in  order  for  the  penalties  to  be  inposed. 

The  first  amendment  that  gives  concern  is  the  use  of  the  language  "attenpts 
to  transport."  This  would  be  an  ej^ansion  of  the  existing  law  which  only  relates 
to  persons  v*io  "transport  or  causes  to  be  transported  monetary  instruments." 

The  use  of  the  word  "attatpts"  without  any  other  qualifying  language  or 
delineating  factors  makes  the  statute  dangerously  broad  and  vague. 

Tfie  Association  fully  understands  and  applauds  the  intent  of  this  amendment. 
However,  it  suggests  that  it  should  be  narrowed  by  including  language  that  would r 
restrict  its  scope  to  reach  only  persons  v*k3,  for  exaitple,  are  atteitpting  to  transport 
the  ncnetary  instruments  by  virtue  of  being  in  possession  of  undeclared  funds  at 
a  departure  point,  such  as  an  airline  terminal.  In  this  manner,  the  "attatpt" 
vrould  be  more  closely  linked  to  the  threshold  of  committing  the  crime.  It  would 
avoid  prosecution  of  innocent  persons  vrtio  are  making  the  initial  prepetrarioTS  for    , 
the  transportation  of  the  funds,  but  have  not  yet  filed  a  declaration.  Par 
exanple,  it  is  conoeivable  that  the  word  "attenpts"  could  result  in  the  statute 
reaching  persons  v^o  merely  withdraw  funds  from  a  bank  in  anticipation  of  foreign 
travel  at  some  future  date. 

"Die  Association  is  also  concerned  about  the  provisions  that  permit  a 
vrarrantless  secirch  to  be  conducted.  Ttiis  provision  wculd  have  the  effect  of 
abbrogating  or  rendering  unnecessciry  the  current  provisions  for  a  warrant  contained 
in  31  U.S.C.  5317.  The  Association  recognizes  that  limited  secirches  without  a 
warrant  have  been  permitted  at  ports  of  entry  and  the  border.  However,  the  broad 
language  of  S.  829  goes  far  beyond  the  limitations  placed  on  these  types  of 
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searches  by  existing  case  law.  In  addition,  it  expands  the  statute  so  as  to 
permit  warrantless  searches  of  departing  vehicles  and  persons.  Unfortunately, 
no  language  is  provided  to  restrict  the  meaning  of  "departing."  Is  it  limited 
to  persons  and  vehicles  at  the  border  or  a  terminal  servicing  a  mode  of 
transportation  about  to  leave  the  country?  Could  it  be  construed  to  extend  to 
persons  vAio  are  in  their  residences  making  preparaticns  for  their  departure? 
Does  it  extend  to  persons  traveling  in  their  vehicles  tcward  the  border?  As  can 
be  seen,  words  of  clarification  are  needed  to  this  provision  of  S.  829. 

Finally,  the  Association  has  reservatiais  about  providing  large-scale  payments 
for  informaticn  provided  by  informants.  Payments  in  the  amount  provided  by 
S.829  (25%  of  the  net  fine,  forfeiture  or  penalty,  or  $150,000  -  whichever  is 
less)  poses  the  danger  of  leading  to  manufactured  or  manipulated  violations. 
It  is  even  possible  that  a  reward  could  be  paid  that  in  no  way  relates  to  a 
narcotics  violation  or  sane  other  criminal  conduct,  other  than  the  transportation 
(or  attatpt  to  do  so)  of  "mDnetary  instruments"  in  or  out  of  the  country. 

The  Subconinittee  should  carefully  revia«?  the  amount  of  the  potential  reward 
provided  by  the  bill,  and  determine  vrfiether  it  is  excessive  v*ien  balanced  against 
the  dangers  of  informant  testimony.  By  no  means  should  the  reward  provide  a  sum 
that  amounts  to  a  lifetime  windfall  for  an  informant. 

The  provision  would  also  be  further  iitproved  if  tliere  was  a  prohibitian 
against  payments  being  made  to  govemtnent  informants.  The  incentive  posed  by 
the  reward  should  not  be  a  fund  for  "professional"  corrpensation  to  be  paid  to 
regular  sources  of  information. 

S.  829  provides  no  protection  or  due  process  guarantees  to  prevent  the 
forfeiture  of  property  held  by  innocent  third  parties.  The  Association  urges 
that  these  guarantees  be  provided .  As  a  model ,  we  suggest  that  the  Subcomiittee 
review  8  U.S.C.  1324(b)  as  it  existed  prior  to  being  amended  in  1981  by  P.L. 
97-116.  This  provided  for  reasonable  forfeiture  provisions  in  illegal  alien 
smuggling  cases.  A  copy  of  it  is  attached.  Without  such  a  provision,  the 
forfeiture  proceedings  may  well  becane  a  device  to  penalize  without  due  process 
protections . 
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TITLE  XIII 

FEDERAL  TORT  CLAIMS  ACT  flfiENnnENTS 

JNTRODUCriCN 

A  nurrber  of  bills  have  been  introdvK»d  in  the  98th  Oongress  with  the  purpose 
of  amending  the  Federal  Tort  Claims  Act   to  provide  that  the  fedeieil  govemnent 
assume  lic±)ility  for  torts  uuiiiiitted  by  federal  employees  in  violation  of  persons' 
cxxistituticnal  rights.  The  proposed  to  provide  relief  for  individual  federal 
erplcyees  who  find  thanselves  the  abject  of  law  suits  sterming  frciti  the  performanoe 
of  their  duties  is  not  new.  Anendiients  to  the  Federal  Tort  Claims  Act  provides 
a  logical  vehicle  throu^  v^iich  to  acoonplish  this  purpose  and  to  this  end,  bills 
have  been  offered  in  previous  sessions  of  Ocngress. 

The  ABA  Criminal  Justice  Section,  v*iich  has  been  studying  legislation  of  this 
nature  for  some  five  years,  includes  representatives  frcm  all  parts  of  the  criminal 
justice  system  —  prosecutors,  defense  lcB«;yers,  public  defenders,  judges,  law 
teachers  and  mertsers  of  the  law  enforcement  cantunity.  It  thus  speaks  for  no  one 
segment  of  the  system,  but  atteirpts  to  reflect  a  balance  in  the  policy  positions 
it  adopts  on  legislation. 

In  order  to  provide  guidance  to  the  Subcamvittee ,  the  following  statement  heis 
been  prepared  to  generally  address  the  issues  involved  v*ien  ccnsideration  is  given 
to  amei^iing  the  Federal  Tort  Claims  Pet  with  the  intent  of  creating  an  exclusive 
remedy  against  the  federal  government  for  the  torts  oomitted  by  federal  employees 
in  violation  of  persons'  ccnstituticnal  rights.  "Biese  issues  pervade  all  bills 
that  seek  to  deal  with  this  subject.  The  Association  urges  the  Subocranittee ' s 
thou^tful  ccnsideraticn  of  the  ramification  of  these  issues. 
BACKGROUND 

As  you  know,  in  1971  the  U.S.  Svprene  Court  recognized  the  existence 
of  a  cause  of  action  for  a  federjd  official's  violation  of  a  citizen's 
Fourth  Aitendment  rights.  Bivens  v.  Six  Unknown  Federal  Narcotics  Agents, 
403  U.S.  388.  In  Bivens,  the  Court  held  that  a  federal  law  enforcement 
•  officer  could  be  fouixi  personally  liable  for  Pcwrth  Amendment  violations, 
unless  the  officer  could  demonstrate  that  his  actions  were  based  on  a 
"reasonable  good  faith"  belief  that  he  was  acting  within  the  law.  Bivens, 
of  course,  did  not  create  a  remedy  against  the  federal  goverment,  but  only 
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against  the  erployee.  In  a  dissenting  opinicn,  the  Chief  Justice  urged 
that  Congress  deal  with  the  prtilan  through  legislation,  waiving  sovereign 
inxnunity,  creating  a  federal  cause  of  action  for  violation  of  a  Constitutional 
right,  and  establishing  a  special  court  or  agency  to  hear  such  cases. 

The  Congress  took  a  tentative  step  in  this  direction  in  1974  by  asnend- 
ing  the  Federal  Tort  Claims  Act  to  allow  suits  against  the  goventEnt  fbr  the 
intentional  torts  of  assaiilt,  battery,  false  ijiprisonnsnt,  false  arrest, 
abuse  of  process,  or  malicious  prosecution  ccniRitted  by  federal  law  enforce- 
ment agents  in  the  course  of  their  anployiTient. 

These  developments  led  to  an  explosion  in  litigation  against  federal 
law  enforcement  officials.  While  federal  agents  can  be  held  personally 
liable  for  .Constitutional  violations,  the  federal  government  can  be  sued 
,  under  the  Federal  Tort  Claims  Act  only  if  an  agent's  acrtions  fall  within 
the  specified  intentional  torts.  The  goverment  cannot  be  joined  in,  and 
cannot  voluntarily  reimburse  agents  for  judgments  arising  frou.  Constitutional 
tort  claims  vtach  do  not  fall  within  the  Act's  coverage.  The  government  has, 
however,  developed  the  practice  of  defending  or  paying  for  privat  jDunsel 
for  agents  sued  for  acts  ccmnitted  in  the  course  of  their  duties.  These 
costs  have  mounted  steadily  over  the  years. 

What  has  developed  is  a  situation  which  satisfies  no  one  —  the  aggrieved 
party,  the  sued  erplqyee,  the  federal  govenment,  or  the  taxpayer. 
PHdING  LEGISLATICtJ 

In  reoognition  of  the  need  to  make  the  systsn  function  more  effectively, 
the  American  Bar  Association  since  1979  has  strongly  sv^oorted  legislation 
to  make   the  United  States  civilly  liable  for  Constitutional  torts  based  upon 
acts  or  crrmissions  of  federal  erployees.   (Attached  is  a  copy 
of  the  Association's  1979  policy  statement.) 

It  is  clearly  vital  to  the  efficient  functioning  of  the  federal 
government  that  its  officers  and  erployees  be  free  to  act  vd-thin  the 
legitimate  scope  of  their  enplcyment  vd.thout  fear  of  lawsuits  seeking 
judgments  against  them  personally  for  such  actions.  But,  in  the  ABA's 
view,  it  is  equally  vital  to  the  preservation  of  individual  liberty  that 
federal  goverjiment  enployees  act  vd.thin  the  oonstradnts  vAiich  the 
Canstitution  and  the  law  place  on  the  exercise  of  their  power  and  discretion. 
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In  addressing  the  legislation  before  this  subocranittee ,  it  is  Useful 
to  note  that  it  affects  four  areeis  of  interest.  First  is  the  citizen's 
interest  in  the  control  of  police  and  other  goverimental  authority  through 
the  establishment  of  standards  of  conduct  and  their  enforcerent.  Enforce- 
ment nust  involve  fair  and  effective  procedures  for  detennining  vAiether  or 
not  standards  have  been  violated  and  effective  sanctions  to  punish  trans- 
gressions. We  believe  that  any  legislative  change  in  this  area  nust,  as 
one  of  its  foremost  objectives,  place  accountability  for  the  behavior  of 
law  enforcement  agents  and  other  govemtent  enplcyees  in  the  heads  of 
agencies  and  in  the  govemnent  itself. 

The  second  area  affected  is  the  interests  of  aggrieved  citizens.  They 
are  entitled  to  means  of  redress,  including  appropriate  monetary  ocnpensation 
and  a  timely  fonm  in  vAiich  they  can  be  reassured  that  violations  will  be 
penalized  in  an  effective  but  fair  fashion. 

The  third  interest  is  that  of  the  goverranent  enplcyee  vrfio  seeks  to  carry 
out  his  duties  in  reasonable  good  faith  vd.thout  risking  liability  for  a  large 
civil  judgment,  attom^s'  fees  or  severe  administrative  sanctions.  This 
interest  requires  the  fair  and  speedy  resolution  of  charges  against  the 
enplqyee. 

Finally,  there  is  the  interest  of  government  lawyers  in  the  siirplification 
of  litigation  against  federal  agencies  and  their  aiployees  and  in  the  elimination 
of  the  n;--j  to  hire  outside  counsel  to  defend  agents  when  their  interests 
nay  conflict  with  those  of  the  government.  The   taxpayer  clearly  has  a  strong 
interest  here,  too,  in  the  cost-efficient  handling  of  such  cases. 

Creation  of  adequate  civil  redress  for  aggrieved  citizens,  especially  those 
who  are  not  criminals  and  can  thus  derive  no  direct  functional  benefit  f ran 
invocation  of  exclusionary  rules  of  evidence,  is  a  Icng  overdue  legislative 
measure. 

l£t  me  new  address  the  key  issues  related  to  pending  legislation  en  this 
subject. 
ACCOUfTTABILITY 

The   core  of  pending  legislation  is  the  proposal  to  ijimunize  individual 
federal  employees  from  person  civil  liability  for  their  intentional  torts. 

In  an  era  in  which  acccuntability  of  public  enployees  for  their  inproper 
activities  is  stressed  rather  than  minimized,  it  seened  to  the  Association 
incongruous  to  exenpt  such  erployees  fron  personal  liability  altogether. 
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Nevertheless,  the  ABA  recognized  that  there  viere   inportant  practical  and 
pecuniary  difficulties  in  allowing  personal  liability  to  coexist  with  goveimniental 
responsibility . 

Accordingly,  the  ABA  in  1979  agreed  to  sipport  proposals  for  exclusive 
government  liability  subject  to  two  conditions:  first,  that  the  legislation  allow 
the  aggrieved  party  to  initiate  and  participate  in  agency  disciplinary  proceedings 
against  an  errployee  alleged  to  have  caimitted  a  constitutional  tort,  including 
appeal  in  the  federal  courts;  and  second,  that  such  legislation  provide  for 
either  a  sunset  provision  or  an  evaluation  conmission  to  make  findings  as  to 
experience  with  the  legislation  after  a  set  period  of  time. 

While  earlier  legislation  did  incorporate  these  Association  proposals, 
legislation  pending  in  the  98th  Congress  (S.775,  Title  XIII  of  S.  829,  H.R.595 
and  Title  XIII  of  H.R.  2151)  does  not.  However,  in  an  atteirpt  to  address  the 
need  for  provisions  to  provide  assurances  of  accountability,  sane  of  these  bills 
have  proposed  cither  mechanisms  —  such  as  punitive  damages  for  intentional  or 
reckless  deprivation  of  constitutional  rights.  We  urge  that  you  give  particular 
attention  to  this  pressing  question  of  hew  best  to  create  an  effective  deterrent 
to  itrproper  conduct. 
GOO)  FAITH  DEFENSE 

One  aspect  of  the  legislation  which  is  currently  the  center  of  much  debate 
is  the  proposal  to  allow  the  govemiTEnt  to  assert  as  a  defense  the  "good  faith" 
of  the  errployee.  The  .TSrerican  Bar  Association  has  since  1978  firmly  opposed 
this  proposal.  In  our  view,  the  agency  —  unlike  the  officer  —  has  an  absolute 
duty  to  be  correct  in  its  understanding  and  application  of  the  law.  The  defense 
is  permitted  to  an  individual  because  he  or  she  is  ta]cing  discretionary  action, 
and  should  not  be  held  liable  v*ien  acting  in  good  faith.  But  v*ien  the  government 
is  the  defendant,  it  should  not  be  allowed  to  escape  liability  by  arguing  that  the 
errployee  was  following  a  governmental  policy. 

It  should  be  noted  that  the  U.S.  Department  of  Justice  has  done  a  remarkable 
about-face  on  this  issue  in  the  past  four  years.  In  1978-79,  the  Administratioi 
policy  was-  shaped  in  negotiations  with  the  ABA  and  other  interested  groups .  It 
was  the  Department  of  Justice's  strong  conviction  at  that  time  that  the  good :i faith 
defense  should  not  be  available  to  the  government.  Were  the  defense  to  be 
available,  the  result  would  be  that  no  damages  would  be  paid  in  many  cases  vrfiere 
constitutional  rights  had,  in  fact,  been  violated.  Ihe  U.S.  Si;preme  Ocurt  has 
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held  that  the  good  faith  defense  cannot  be  raised  by  a  municipality  in  a  §1983 
suit  under  the  Civil  Rights  Act.  Owen  v.  City  of  Independence,  445  U.S.  622  (1980). 
Ihe  same  reasoning  should  hold  here. 

We  thus  urge  you  to  anend  Title  XIII  of  S.  829  to  delete  the  provisions 
allowing  the  govemnKnt  to  assert  this  defense  in  Constitutional  tort  cases. 

I  should  note  that  the  American  Bar  Association  and  its  Section  of  Crijninal 
Justice  have  continued  to  follow  pending  legislation  since  our  policy  was  adopted 
four  years  ago.  We  have  studied  alternative  proposals  which  have  been  prco5sed 
since  that  tijte  to  tackle  the  ccrrplex,  conflicting  interests  which  the  legislation 
hopes   to  address.  Our  Section's  Ad  Hoc  Ccmnittee  en  Federal  Tort  Claiirts  Act   ; 
LegislatiOTi,  following  a  careful  study  of  pending  bills,  proposed  to  the  Section's 
governing  Council  in  Febr\iary ,   1983  a  revised  and  updated  Association  policy. 
■Riat  policy  will  cone  before  the  ABA  House  of  Delegates  this  August.   Lt  addressss 
a  number  of  specific  proposals  in  your  bill,  such  as  the  proposals  for  punitive 
dairages  and  jury  trials  in  constituticncil  tort  cases,  as  well  as  the  vraiver  of 
the  good  faith  defense. 

TITLE  XIV  -  PART  D 

MANDATORY  PENALTY 

FOR  USE  OF  A  FIREAPM 

DURING  A  FEDERAL  CRIHE  OF  VIOLENCE 

S.829  mandates  that  the  court  inpose  certain  penalties  of  iiiprisonment 
v?X5n  defendants  convicted  of  committing  a  "crijne  of  violence"  with  a  handgun. 
The  American  Bar  Association  has  long  c^jposed  legislation  requiring  that  mandatory 
penalties  be  iitposed  for  any  offense.  The  Association  therefore  opposes  this 
aspect  of  S.  829. 

The  basis  for  the  Association's  position  on  mandatory  sentmces  is  articulated 
in  Standard  18-2.1  of  the  ABA  Standards  for  Criminal  Justice  (iee  appendix) . 
Paragraf^  (c)  of  that  Standard  parovides,  "The  legislature  should  not  .specify  a 
mandatory  sentence  for  any  sentencing  category  or  for  any  particular  offense." 

Paragraph  (a)  of  the  Standard  provides  further  insii^t  into  the  function 
of  the  legislature  in  setting  sentences  for  crimes.  That  Standard  states,  "The 
proper  role  of  the  legislature  with  respect  to  sentencing  is  a  limited  cne." 
Paragraf^i  (b)  expands  en  this  notion  by  stating  "The  legislature  should  provide 
sentencing  authorities  with  a  range  of  alternatives,  including  non-incarcerative 
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sanctions  and  gradations  of  supervisory,  supportive,  and  custodial  facilities, 
so  as  to  permit  an  appropriate  sentence  in  each  individual  case  consistent  with 
standards  18-2.2  and  18-3.2." 

Ihe  Cctrmentary  to  this  Standard,  although  not  a  part   of  the  ^proved 
Standard,  sheds  sane  light  on  the  meaning  of  the  Standard  and  gives  guidance  as 
to  the  reason  it  was  approved  by  the  Anerican  Bar  Association.  The  Cotrientary 
points  out  that  mandatory  sentences  remove  any  latitude  for  judicial  discretion. 
"Absent  discretion  to  respond  to  the  substantial  variety  of  offense  and  offender 
combinations  that  inevitably  arise,  our  sentencing  system  can  be  neither  just 
nor  effective." 

The  Coratnentary  lists  four  cogent  reasons  that  the  legislature  should  not 

enact  mandatory  sentences.  These  are: 

Mandatory  sentences  produce  "rigidity  and  unsophisticated  crudeness"  in 
matching  the  punishment  to  both  the  crime  or  the  criminal. 

They  result  in  the  inflation  of  the  pjnal  code  vAiose  authorized  sentences' 
are  already  believed  to  be  the  longest  in  the  Western  World. 

Experience  has  shown  that  the  intent  of  such  a  reform  would  be  frustrated 
by  a  pattern  of  covert  nullification  as  judges,  prosecutors,  arxi  juries 
decline  to  enforce  penalties  they  consider  to  be  overly  harsh. 

The  effect  of  seeking  to  eliminate  judicial  discretion  in  sentencinq  may 
only  result  in  the  transfer  of  this  discretion  to  prosecutors  and         ' 
correctional  authorities  who  will  substitute  for  the  judicial  discrer.ion; 
their  less  visible  discretion  exercised  in  charging,  pleas  bargaining,  and 
-  the  determination  of  "good  time . " 

The  ABA  Criminal  Justice  Section  Task  Force  on  Crime  considered  t±ie  matter 
of  penalties  for  firearms-related  crime.   It  concluded  the  "appropriate 
penalties"  must  be  enacted  and  irtposed  as  a  tool  to  deter  this  type  of  crime. 
It  also  concluded  that  appropriate  penalties  were  necessary  to  bring  about 
ccrpliance  with  existing  gun  control  laws  and  those  that  may  be  passed  in  the 
future.  These  conclusions  were  endorsed  by  the  ABA  House  of  Delecrates  when  it 
approved  the  Task  Force's  report  in  February  1983. 

In  discussing  the  meaning  of  "appropriate  penalties,"  the  Task  Force  report 
makes  it  clear  that  "severe"  and  "stringent"  penalties  are  required  both  in 
cases  of  firearms-related  crime  and  in  cases  of  violations  of  gun  control  laws. 
In  the  words  of  the  Task  Force,  "acts  committed  with  fi-^arms  (and  in  particular, 
handguns)  can  best  be  deterred  through  the  enactment  and  irrposition  of  severe 
penalties  for  illegal  "possession." 

.While  pointing  out  that  mandatory  sentences  were   not  appropriate  for 
firearms-related  crime  and  violations  of  gun  control  laws,  the  Task  Force  gave 
recognition  to  the  fact  that  the  stringent  penalties  should  be  inposed  and  will 
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require  co-operation  by  all  three  branches  of  government.  The  legislature  must 
enact  "stringent"  penalties,  the  prosecution  nust  press  for  enforoanent  of  the 
law  and  ijiposition  of  the  stringent  sentence,  and  the  judiciary  must  systematical] 
and  consistently  impose  the  stringent  sentences. 

The  Task  Force  gave  some  indication  of  the  characteristics  of  a  sentencing 
provision  that  would  provide  the  desirable  stringent  elements.  These  included 
removing  the  possibility  of  parole  and  requiring  that  the  iirposed  sentence 
be  served  consecutively  with  any  other  sentence  iitposed.  Both  of  these  elements 
eire  contciined  in  S.  829. 

The  Task  Force  also  viewed  it  appropriate  for  the  legislature  to  e5<press 
a  preference  for  a  mininum  sentence  to  be  iiiposed  for  firearms-related  cxiire. 
In  a  sense,  this  type  of  penalty  would  be  much  like  a  guideline  for  the  judiciary, 
since  it  would  provide  latitude  to  deviate  from  the  miniiam  sentence  if  the  judge 
were  to  set  out  in  writing  circumstances  that  warrant  the  sentence  not  be  ijrposed. 
Ihis  approach  is  p^iilosophically  in  keeping  with  the  Ocmnentary  to  Standard  18-2.1 
of  the  ABA  Criminal  Justice  Standards  v*iich  suggests  that  the  legislature  seek 
to  "tame"  discretion  of  the  judiciary,  rather  than  abolish  it  -  "to  seek  to 
structure  its  exercise  rather  than  to  deny  decision  makers  the  oppartunity  to 
respond  to  factors  and  consideraticns  the  legislature  could  never  have  anticipated." 

The  problem  of  firearm-related  crime  is  not  one  that  will  be  easily  solved. 
Appropriate  penalties  are  only  part  of  the  answer.  Other  federal  legislation 
and  amendments  to  strengthen  the  Gun  Congrol  Act  of  1968  will  be  necessary  in 
order  to  make  a  ocxiprehensive  and  concerted  effort  to  address  the  firearm-related 
crime  issue. 

For  the  guidance  of  the  Siicormittee,  there  is  appended  to  this  testimony 
the  ABA'S  Gun  Control  Policy  of  1975.  It  was  recently  reaffirmed  by  the  ABA 
House  of  Delegates  in  Febmary  1983.  Also  appended  is  the  ABA  I^sk  Rsrce 
on  Crime  reccnmendations  related  to  gun  control .  We  sincerely  hope  the 
Suboomnittee  will  take  these  policies  under  advisement  in  conjunction  with 
considereing  Part  D  of  Title  XIV  as  contained  in  S.  829,  and  in  future 
deliberations  on  the  issue  of  firearm-related  crime. 
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TITLE  XV I 
PROCEDURAL  AMENDMENTS 


Part  A  -  Prosecution  of  Certain  Juveniles  as  Adults 
Part  B  -  Wiretap  Amendments 

Part.  A  -  Prosecution  of  Certain  Juveniles  as  Mults 

S.  829  makes  a  number  of  iirportant  changes  to  the  laws  relating  to  the 
federal  court  jurisdiction  over  juveniles  alleged  to  have  ccmnitted  federal 
offenses,  and  the  disposition  of  these  cases.  A  number  of  these  proposals  may 
have  been  derived  fran  reccrmendations  of  the  Attorney  General's  Task  Force  on 
Violent  Crime  (see  specifically  Reconrrnendaticns  58,  59  and  60). 

The  American  Bar  Association  Criminal  Justice  Secticn's  Task  Force  on  Crime 
also  studied  the  issue  of  juvenile  justice.  It  concluded,  like  the  Attorney 
General's  Task  Force,  that  juvenile  crime  is  a  serious  prcblan.  However,  unlike 
the  Attorney  General's  Task  Force,  it  called  for  futher  study  of  "hard  core" 
juveniles  to  better  ascertain  the  nature  of  the  prcblan  in  order  to  develop 
viable  remedies. 

In  reviewing  the  reccmiendatians  of  the  Attorney  General's  Violent  Crime 
Task  Force,  the  ABA  Task  Force  chose  to  single  out  Recarmendations  8  and  12  for 
"special  attention."  Reccmrendation  8  calls  on  the  National  Institute  of  Justice 
to  conduct  research  on  programs  for  juvenile  offenders  with  histories  of  criminal 
violence.  PecotrnEndation  12  focused  attention  on  the  problem  of  drug  abuse,  crime 
and  violence  in  the  nation's  schools  and  called  for  criminal  law  enforcement  to 
alleviate  these  preplans.  Recormendaticn  60  was  also  mentioned  in  the  ABA  Task 
Force's  report.  Hcwever,  it  was  singled  out  for  attention  cnly  because  it  brought 
enphasis  on  the  problems  posed  by  juvenile  gangs  -  the  concept  of  ccmbatting 
juvenile  crirre  by  using  federal  investigative  and  prosecutorial  resources  that  are 
now  directed  against  traditional  organized  crime  was  not  endorsed  by  the  Task  Force. 

Therefore,  the  position  of  the  American  Bar  Association  would  be  that  further 
study  should  be  done  of  the  problem  before  making  the  determination  that  it  is 
necessary  to  enact  the  provisions  of  S.  829  that  call  for  the  federal  prosecution 
of  juveniles  as  adults.  Nevertheless,  the  Association  would  still  like  to  provide 
to  the  Subccnmittee  its  vie^s  cx\   the  salient  feature  of  Part  A,  as  ccntained  in 
in  Title  XVI  of  S.  829. 
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Cne  of  the  modifications  is  to  change  the  phrase  "not  attained  eighteen" 
to  "not  attained  seventeen"  as  the  nanner  of  designating  the  age  at  which 
a  person  would  be  considered  to  be  a  "juvenile."  This  chsuige  is  not  in  conformity 
with  the  UA/ABA  Juvenile  Justice  Standards.  Standard  2.1  of  these  standards 
relating  to  "Juvenile  Delinquency  imd  Sanctions"  uses  the  age  of  "not  imre  than 
seventeen,"  recognizing  that  "...any  upper  age   limit  en  juvenile  court  jurisdiction 
is  bound  to  be  £u±)itrciry."  However,  the  Oonmenteury  goes  on  to  explain  that,  "the 
proposed  standard  adopts  the  age  limits  roost  ouiiiuily  contained  in  existing 
legislation  en  the  ground  that,  in  the  absenoe  of  other  ocntrolljjig  criteria, 
uniformity  ou^t  to  be  encouraged."  Vte  therefore  urge  that  this  change  be  rejected. 

A  second  change  brcu^t  about  by  proposed  amendnents  in  S.  892,  is  to  prescribe 
ctdditioncLl  criteria  under  v*iich  the  United  States  nay  pursue  juvenile  delinquency 
proceedings  in  federal  courts  against  a  juvenile.  The  new  criteria  provides  for 
a  juvenile  to  be  subjected  to  federal  court  jurisdiction  if  the  offense  charged 
is  a  felony  and  there  is  substantial  federal  interest  in  the  case  to  warrant  the 
exercise  of  federal  jurisdiction.  Previously,  the  federal  government  deferred 
prosecution  to  the  states. 

Ihe  American  Bar  Association  has  sane  reservations  about  this  intrusion  by 
the  federckl  government  into  eirecis  heretofore  handled  throu^  state  and  local 
agencies.  First,  we  question  whether  the  federal  district  courts  are  properly 
parepaxed  to  handle  juvenile  cases  of  this  nature.  In  oortparison  to  the  feicilities, 
experience  and  court  structure  of  the  states,  it  can  fairly  be  observed  that  the 
federal  district  courts  are  lacking  in  edacity  to  adequately  handle  juvenile 
delii>quency  proceedings.  Standard  1.1  of  the  "Court  Qrganizaticn  and  Administration" 
portion  of  the  UA/ABA  Juvenile  Justice  Standards  state  that  "traditional  juvenile 
court  jurisdiction  should  be  included  in  a  family  oourt  division  of  the  hi^iest 
court  of  general  trial  jurisdiction."  Although  S.  829  seeks  to  vest  greater 
authority  over  juveniles  in  the  federal  district  oourt,  it  does  not  provide  any 
specialized  division  for  har>dling  these  cases. 

Our  reservations  also  stem  from  the  vagueness  of  the  amendment.  The  .  j.v 
language  provides  for  federal  prosecution  when  "the  offense  is  a  felony"  and 
"there  is  substantial  federal  interest  in  the  case."  There  is  no  requiresnent 
specified  that  the  offense  be  a  federal  felony,  or  even  a  federal  offense.  The 
question  eurises  whether  this  prevision  could  possibly  contertplate  the  federal 
government  instituting  juvenile  delinquency  proceedings  agadnst  persons  in  federal 
district  court  when  the  alleged  offense  is  a  felony  under  state  law.  If  this  is 
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a  possible  interpretaticn  or  the  csDntenplated  intent,  we  would  oppose  it.  If  it 
is  not,  the  language  of  S.  829  ought  to  be  clarified  to  make  it  clear  that  it  is 
^jplicable  only  to  felonies  vuider  the  United  States  Ctde. 

Provisions  of  S.  829  also  permit  greater  prosecution  of  juveniles  under 
fourteen  years  of  age,  as  adults,  in  federal  courts.  It  permits  this  in  two  ways. 
Under  one  method,  the  Attorney  General  may  request  that  a  juvenile  fourteen  years 
of  age  or  older  v*io  is  alleged  to  have  ccmmitted  a  "crime  of  violence"  or  certain 
other  enumerated  acts,  may  apply  to  the  United  States  District  Court  for  transfer 
of  the  case  for  "criminal  prosecuticai . "  Ihis  "transfer"  is  acconplished  by  both 
the  Attorney  General  exercising  his  prerogative  to  file  a  motion  for  transfer  and 
the  court  exercising  its  discretion  to  grant  that  motion  after  finding  that  the 
transfer  "would  be  in  the  interest  of  justice." 

Under  the  other  methcxl,  transfer  is  acconplished  autanatically  in  cases  where 
a  juvenile  has  previously  been  found  "guilty"  of  a  "crims  of  violence,"  certain 
enumerated  offenses,  or  a  "crime  of  violence"  under  a  state  statute.  This  is,  in 
effect,  a  "two-tiine-loser"  provision  that  acts  as  an  autonatic  waiver  for  juveniles 
previously  found  "guilty"  of  any  of  these  types  of  crimes. 

The  Anerican  Bar  Association  has  grave  ccncems  about  this  procedure.   It 
arbitrarily  subjects  a  juvenile  to  criminal  prosecution  \jpan   the  mere  allegation 
that  he  or  she  has  ccnmitted  certain  acts .  Vfe  do  not  believe  that  such  autoratic 
waiver  to  adult  court  is  proper.   In  each  instance,  the  judge  should  be  provided 
the  opportunity  to  decide  if  waiver  for  criminal  prosecution  is  appropriate.  This 
should  not  be  done  sunmarily  by  operation  of  statute. 

In  addition,  the  provision  maX&ig  criminal  prosecution  possible  when:  there  is  i 
a  violation  of  a  state  statute  defining  a  "crime  of  violence"  presents  prdDlems. 
First,  it  nust  be  recognisied  that  the  term  "crijne  of  violence"  is  defined' differently 
in  different  states.  Indeed,  soine  states  have  several  different  definitions  of  this;. 
term  that  are  used  for  different  purposes. 

Aside  fran  the  definitional  difficulties  this  provision  presents ,  -r  may  raise  i 
"equal  protection"  problems.  A  juvenile  in  one  state  may  be  subject  to  fiederal 
prosecution  for  offenses  for  vAiich  a  juvenile  in  another  jurisdiction  is  not  subject 
to  prosecution,  because  the  offense  is  not  a  "crime  of  violence"  as  defined  in 
that  jurisdiction. 

A  number  of  inportant  changes  are  made  concerning  juvenile  records.  Cne  change 
would  require  that  a  federal  juvenile  proceeding  is  not  to  be  begun  until  the  court 
has  the  prior  juvenile  court  records  of  the  juvenile.  There  is  sane  uncertainty 
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as  to  the  meaning  of  "any  prior  juvenile  court  records."  Does  it  enfcrace  the 
records  of  state  courts  as  well  as  those  of  federal  courts?  If  so,  there  nay  be 
sane  difficulty  in  assembling  these  records.  Juvenile  court  records  are  generally 
closely  held  by  state  courts  and  agencies.  It  will  not  be  easy  to  determine  if  such 
records  exist.  In  addition,  it  will  be  difficult  to  determine  where  to  begin 
looking  for  these  records.  In  today's  mobile  society,  families  and  their  children 
nay  reside  in  various  jurisdictions,  all  of  vAiich  could  potentially  have  "court 
records"  on  a  juvenile.  Since  the  juvenile  court  records  of  sane  juveniles  begin 
at  an  ecurly  age  and  are  spread  across  a  nunfcer  of  jurisdictions,  the  accumulation 
of  these  records  may  prove  to  be  inpossible.  However,  if  the  difficulties  posed 
by  the  logistics  in  accunulating  these  records  can  be  surmounted,  the  flmericcin 
Bar  Association  has  no  objection  to  having  them  available  for  the  information  of 
the  court.  However,  we  would  have  strong  objections  to  admitting  them  as  evidenc 
in  the  juvenile  proceedings. 

S.  829  also  provides  that  v*ien  a  juvenile  is  adjudged  "delinquent,"  the 
specific  acts  found  to  have  been  ccrmitted  shall  be  described  as  part  of  the 
"official  record  of  the  proceedings  and  part  of  the  juvenile's  official  record." 
This  requirement  is  in  i  rcord  v.lth  the  IJfi/ABA  Juvenile  Justice  Standards. 

Standard  13.1  provides  for  "sunmary  reoords."  These  would  be  analogous  to 
an  "official  record  of  th3  proceedings."  That  Standard  provides  that  sumnary 

records  are  to  include  " such  information  as  the  nature  of  the  oaiplaint ,  a 

suntnary  of  all  formal  proceedings,  and  the  result  of  all  proceedings." 

In  addition.  Standard  13.3  provides  that  "case  files"  should  be  maintained, 
lliis  vrould  be  analogous  to  the  "juvenile's  official  record."  The  Standard  provides 
that  it  shculd  contain  "...such  formal  documents  as  the  cxuplaipt  or  petition... 
legal  memoranda,  judicial  orders  or  decrees..."  This  information  should  be 
sufficient  to  conply  with  the  requirement  of  S.  829  that  a  record  be  kept  of  the 
"specific  acts  found  to  have  been  ocmmitted." 

Finally,  S.  829  provides  for  the  fingerprinting  and  photographing  of  juveniles 
fojnd  guilty  of  oaimitting  ain  act  which  would  be  a  felony  if  conmitted  by  an  adult, 
or  is  a  "crirre  of  violence,"  or  is  one  of  certain  enumerated  offenses.  Accumulating 
fingerprints  and  photographs  of  juveniles  under  these  circumstanoes  is  sancticneid 
by  the  LJA/ABA  Juvenile  Justice  Stand,=^rds .  The  fingerprints  and  phtograp^is  would 
be  safeguarded  fran  disclosure  and  sealed.  However,  if  the  juvenile  were  prosecuted 
as  an  adult,  the  fingerprints  and  photograp.-is  would  be  treated  in  the  same  manner 
as  the  fingerprints  and  photographs  of  adult  offenders.  The  IJA/7VBA  Juvenile 
Justice  Standards  take  no  positiai  en  the  traatment  of  fingerprints  and  photographs 
in  these  instances. 

25-694  0-84-51 
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In  suntnary,  vve  find  that  the  proposed  juvenile  justice  amendmants  to  Title 
XVI  are  premature.  Furthermore,  the  amendments  are  poorly  drafted.  The  provisicns 
are  vague  and  contain  language  of  uncertain  meaning.  Vfe  strongly  urge  the 
Subccrmittee  to  carefully  review  this  aspect  of  S.  829  and  defer  action  on  it 
until  it  can,  at  a  minirrvm,  be  redrafted  to  clearly  state  its  purpose  and  intent. 

Part  B  -  Wiretap  Anendments 

The  Association  policy  positions  v*iich  are  articulated  in  this  rtatereitt  are 

contained  in  the  Anerican  Bar  Association  Standards  for  Criminal  Justloe  Relating 

Electronic  Surveillance.  These  Standards  were  drafted  by  the  Association  over  a 

ten-year  period  (from  1963-1973)  as  an  expression  of  Association  leacterSiip  in  the 

criminal  law  revolution  of  the  1960 's.  Ihey  were  designed  to  give  cmninal  -justic^ 

planners,  legislators,  cxmrts,  practitioners,  and  the  lay  public  an  anderstandable  .. 

and  oonstituticnally  suppui. table  set  of  guidelines,  "nrus,  they  were  intended  to 

serve  as  suggested  procedures  for  overhauling,  fief  arming,  emd  strenthening  the 

criminal  justice  system  to  enable  it  to  respond  to  current  and  foreseeable  demands. 

Mxrve  all,  they  vgere  intended  to  assist  in  bringing  about  a  nuch-needed  balance 

between  the  interests  and  security  of  society  and  the  ri^ts  of  the  accused. 

Chief  Justice  Warren  E.  Burger  has  described  these  standards  as  the  "single  most 

ccitprehensive  and  probably  the  most  monumental  undertaking  in  the  field  of  criminal 

« 
justice  ever  attempted  by  the  American  legal  profession  in  our  national  history." 

TJie  original  Standards  project  produced  18  sets  of  Standards  spanning  the 
spectrum  of  the  criminal  justice  process  from  the  policy  function  throu^  post- 
conviction procedures.  The  set  of  Standards  Relating  to  Electronic  Surveillance 
was   one  of  the  18,  and  its  first  edition  received  z^prcrval  of  the  American  Bar 
Association's  governing  House  of  Delegates  in  1971. 

Because  of  the  widespreaJ  acceptance  and  use  of  the  Standards  at  federal, 
state,  and  local  levels,  the  Association  created  the  Standing  Oamdttee  on 
Association  Standards  for  Criminal  Justice  to  serve  as  a  continuing  monitor  for 
than.  Cne  of  its  assigned  responsibilities  is  the  task  of  keeping  the  Standards 
up  to  date  in  response  to  court  decisions,  legislation  resulting  from  develcixnents 
in  such  a  dynamic  area  as  crimincil  justice,  and  feedback  from  the  Association's 
extensive  ijiplementation  efforts.  In  1979  the  Standing  Ocninittee  cotpleted  an 
editDSt  three-year  project  of  re-evaluating  and  making  any  necessary  revisions 
in  the  Standards.  Each  of  the  Standards  vras  subjected  to  the  saroe  painstaking 
process  as  was  followed  in  fontulating  the  First  Edition. 
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"Hie  Second  Bdition  of  Electronic  Surveillance  Standards  vras  approved  by  the 
House  of  Delegates  August  9,  1978.   I  am  pleased  to  report  that  th'-  C-^:x.ni   Edition 
is  substantially  unchanged  fran  its  initial  version.  Ttie  First  Edition  was  being 
fornulated  v^en  the  Congress  was  considering  Title  III  of  the  Qmibus  Crime  OCHitrol 
and  Safe  Streets  Act  of  1968,  and  when  the  House  of  Delegates  appro-^ai   than  in 
February  1971,  Title  III  had  been  enacted  (P.L.  90-351)  .  There  v.-as  L--±istantial 
similarity  between  the  two.  The  Electrcaiic  Surveillance  Standards  £ind  Title  III 
have  withstood  ccnstitutic»Tal  and  other  challenges  in  the  intervening  years. 

With  the  foregoing  as  a  backdrop,  let  ne  now  address  the  prcposed  amendment 
to  Section  2518(7)  which  would  authorize  emergency  interception  in  a  situation 
v*iich  "involves  iimiediate  danger  of  death  of  serious  physical  injury  to  any  person. 
It  is  noted  that  all  other  existing  requinanents  would  c5)ply,  including  the 
iraJdjig  of  an  application  within  48  hours  after  the  interception  begins  or  has 
occurred,  the  maJdng  of  records,  placing  than  in  the  judge's  custody  for  sealing, 
the  statutory  inventory  requiranents ,  etc. 

Ihe  Second  Edition  of  Electronic  Surveillance  Standards  was  amended  ej^jressly 
to  extend  emergency  surveillance  authority  to  situations  "involving  substantial 
and  imminent  danger  to  human  life."   (ABA  Standards  for  Criminal  Justice,  Standard 
2-5.2  (i)  ,  1978)  .  Ihe  ccrtmentary  supporting  this  ABA  Standard  refers  to  "risk  of 
serious  injury  or  death"  vAiich  would  equate  the  ABA  intended  coverage  with  that 
of  S.  829.  Although  the  intention  was  to  make  explicit  what  had  been  inplicit  in 
the  First  Edition,  an  additional  cfcjective  was  clearly  to  take  cognizance  of  an 
increasing  incidence  of  crimes  involving  serious  and  inminent  life-threatening 
situations  -  such  as  kidnappings,  terrorism,  hostage  holdings  and  certain  other 
organized  or  conspiratorial  activities.  VIore   often  than  not,  the  very  nature  of 
these  incidents  would  not  permit  time  for  first  filing  the  application  and 
obtaining  a  court  order.  Consistent  with  the  provisions  of  Title  III,  the  ABA 
Standards  would  inpose  all  other  non-emergency  court-approved  requirements  of 
recording,  return,  and  inventory.  Also,  every  emergency  surveillance  would  have 
to  be  based  on  a  law  enf araaaent/ptosecutorial  determination  that  grounds'  exist  : 
which  would  support  a  pre-autiwrized  court  order,  and  a  regular  appUcaticn  for 
court  approval,  including  facts  to  justify  the  emergency  nust  be  filed  not  more 
than  48  hours  after  institution  of  the  surveillance.   (ABA  Standards,  for  Criminal 
Justice,  Standards  2-5.2(a)(U),  (iii) ,  2-5. 2(b),  1978). 
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********   *   ********** 


aDNCLreiON 


The  Americcin  Bar  Association  expresses  its  thanks  to  the  Suboorrdttee 
for  the  opportunity  to  appear  and  present  its  views  on  S.   829.     It  is  our 
sincere  hope  that  these  ranarks  have  been  helpful.     The  panel  maibers  from 
the  ABA  WDuld  welcate  any  questions  from  the  Subcatmittee  roenisers. 
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Staf^dards 


PART  I:  JURISDICTION 

1.1  Age  limits. 

A.  The  juvenile  court  should  have  jurisdiction  in  any  proceeding 
against  any  person  whose  alleged  conduct  would  constitute  an  of- 
fense on  which  a  juvenile  court  adjudication  could  be  bzised  if  at  the 
time  the  offense  is  alleged  to  have  occurred  such  person  was  not 
more  than  seventeen  years  of  age. 

B.  No  criminal  court  should  have  jurisdiction  in  any  proceeding 
against  any  person  whose  alleged  conduct  would  constitute  an  of- 
fense on  which  a  juvenile  court  adjudication  could  be  based  if  at  the 
time  tlie  offense  is  alleged  to  have  occun*ed  such  person  was  not 
more  than  fourteen  years  of  age. 

C.  No  criminal  court  should  have  jurisdiction  in  any  proceeding 
against  any  person  whose  alleged  conduct  would  constitute  an  of- 
fense on  which  a  juvenUe  court  adjudication  could  be  based  if  at  the 
time  the  offense  is  alleged  to  have  occurred  such  person  was  fifteen, 
sixteen,  or  seventeen  years  of  age,  unless  the  juvenile  court  has 
waived  its  jurisdiction  over  that  person. 

1.2  Other  limits. 

A.  No  juvenile  court  disposition,  however  modified,  resulting  from 
a  single  transaction  or  episode,  should  exceed  [thirty -six]  months. 

B.  The  juvenile  court  should  retain  jurisdiction  to  administer  or 
modify  its  disposition  of  any  person.  The  juvenile  court  should  not 
have  jurisdiction  to  adjudicate  subsequent  conduct  of  any  person 
subject  to  such  continuing  jiu^sdiction  if  at  the  time  the  subsequent 
criminal  offense  is  alleged  to  have  occuned  such  person  was  more 
than  seventeen  yeaurs  of  age. 

1.3  Limitations  period. 

No  juvenile  court  adjudication  or  waiver  decision  should  be  based 
on  an  offense  alleged  to  have  occurred  more  than  three  years  prior 
to  the  filing  of  a  petition  alleging  such  offense,  unless  such  offense 
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would  not  be  subject  to  a  statute  of  limitations  if  committed  by  an 
adult.  If  the  statute  of  limitations  applicable  to  adult  criminal  pro- 
ceedings for  such  offense  is  less  than  three  years,  such  shorter  period 
should  apply  to  juvenile  court  criminal  proceedings. 


PART  II:  WAIVER 

2.1    Time  requirements. 

A.  Within  (two)  court  days  of  the  filing  of  any  petition  alleging 
conduct  which  constitutes  a  class  one  or  class  two  juvenile  offense 
against  a  person  who  was  fifteen,  sixteen,  or  seventeen  years  of  age 
when  the  alleged  offense  occurred,  the  clerk  of  the  juvenile  court 
should  give  the  prosecuting  attorney  written  notice  of  the  possibil- 
ity of  waiver. 

B.  Within  [three]  court  days  of  the  filing  of  any  petition  alleging 
conduct  which  constitutes  a  class  one  or  class  two  juvenile  offense 
against  a  person  who  was  fifteen,  sixteen,  or  seventeen  years  of  age 
when  the  alleged  offense  occurred,  the  prosecuting  attorney  should 
give  such  person  written  notice,  multilingual  if  appropriate,  of  the 
possibility  of  waiver. 

C.  Within  [seven]  coi  it  days  of  the  filing  of  any  petition  alleging 
conduct  which  co'^jtitutes  a  class  one  or  class  two  juvenile  offense 
against  a  person  v  ho  was  fifteen,  sixteen,  or  seventeen  years  of  age 
when  the  alleged  offense  occurred,  the  prosecuting  attorney  may  re- 
quest by  wTitten  motion  that  the  juvenile  court  waive  its  jurisdiction 
over  the  juvenile.  The  prosecuting  attorney  should  deliver  a  signed, 
acknowledged  copy  of  the  waiver  motion  to  the  juvenile  and  counsel 
for  the  juvenile  within  [twenty-four]  hours  after  the  filing  of  such 
motion  in  the  juvenile  court. 

D.  The  juvenile  court  should  initiate  a  hearing  on  waiver  within 
[ten]  court  days  of  the  filing  of  the  waiver  rnotion  or,  if  the  juvenile 
seeks  to  suspend  this  requirement,  within  a  reasonable  time  there- 
after. 

E.  The  juvenile  court  should  issue  a  wTitten  decision  setting  forth 
its  findings  and  the  reasons  therefor,  including  a  statement  of  the  evi- 
dence relied  on  in  reaching  the  decision,  within  [ten]  court  days  after 
conclusion  of  the  waiver  hearing. 

F.  No  waiver  notice  should  be  given,  no  waiver  motion  should  be 
accepted  for  filing,  no  waiver  hearing  should  be  initiated,  and  no 
waiver  decision  should  be  issued  relating  to  any  juvenile  court  peti- 
tion after  commencement  of  any  adjudicatory  bearing  relating  to  any 
transaction  or  episode  alleged  in  that  petition. 
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2.2   Necessary  findings. 

A.  The  juvenile  court  should  waive  its  jurisdiction  only  upon  fincl- 
ing: 

1.  that  probable  cause  exists  to  believe  that  the  juvenile  has 
committed  the  class  one  or  class  two  juvenile  offense  alleged  in  the 
petition;  and 

2.  that  by  clear  and  convincing  evidence  the  juvenile  is  not  a 
proper  person  to  be  handled  by  the  juvenile  court. 

B.  A  finding  of  probable  cause  to  believe  that  a  juvenile  has  com- 
mitted a  class  one  or  class  two  juvenile  offense  should  be  based  solely 
on  evidence  admissible  in  an  adjudicatorj'  hearing  of  the  juvenile 
court. 

C.  A  finding  that  a  juvenile  is  not  a  proper  person  to  be  handled 
by  the  juvenile  court  must  include  determinations,  by  clear  and  con- 
vincing evidence,  of: 

1.  the  seriousness  of  the  alleged  class  one  r.r  class  two  juvenile 
offense ; 

2.  a  prior  record  of  adjudicated  delinquency  Involving  the  in- 
fliction or  threat  of  significant  bodUy  injury,  if  tlie  juvenile  is 
alleged  to  have  committed  a  class  two  juvenile  offense; 

3.  the  likely  uiefficacy  of  the  dispositions  available  to  the  juve- 
nile court  as  demonstrated  by  previous  dispositions  of  the  juve- 
nile; aVid 

4.  the  appropriateness  of  the  services  and  dispositional  alterna- 
tives available  in  the  criminal  justice  system  for  dealing  with  the 
juvenile's  problems  and  whether  they  arc,  in  fact,  available. 

Expert  opinion  should  be  considered  in  assessing  the  likely  efficacy 
of  the  dispositions  available  to  the  juvenile  court.  A  finding  that  a 
juvenile  is  not  a  proper  person  to  be  handled  by  the  juvenile  court 
should  be  based  solely  on  evidence  admissible  in  a  disposition  hearing 
of  the  juvenile  court  and  should  be  in  writing,  as  provided  in  Stan- 
dard 2.1  E. 

D.  A  finding  of  probable  cause  to  believe  that  a  juvenile  has  com- 
mitted a  class  one  or  class  two  juvenile  offense  may  be  substituted  for 
a  probable  cause  determination  relating  to  that  offense  (or  a  lesser  in- 
cluded offense)  required  in  any  subsequent  juvenile  court  proceeding. 
Such  a  finding  should  not  be  substituted  for  any  finding  of  probable 
cause  required  in  any  subsequent  criminal  proceeding. 


2.3  The  hearing. 

A.  The  juvenile  should  be  represented  by  counsel  at  the  waiver 
hearing.  The  clerk  of  the  juvenile  court  should  give  written  notice  to 
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tlip  juvenile,  multilingual  if  appropriate,  of  this  requirement  at  least 
(five]  court  days  before  conimcncemcnt  of  the  waiver  hearing. 

n.  The  juvenile  court  should  appoint  counsel  to  represent  any 
juvenile  unable  to  afford  representation  by  counsel  at  the  waiver 
hearing.  The  clerk  of  the  juvenile  court  should  give  written  notice  to 
the  juvenile,  multilingual  if  appropriate,  of  this  right  at  least  [five] 
court  days  before  commencement  of  the  waiver  hearing. 

C.  The  juvenile  court  should  pay  the  reasonable  foes  and  expenses 
of  an  exipert  witness  for  the  juvenile  if  the  juvenile  desires,  but  is 
unable  to  afford,  the  services  of  such  an  expert  witness  at  the  waiver 
hearing,  unless  the  presiding  officer  determines  that  the  expert  wit- 
ness is  not  necessary. 

D.  The  juvenile  should  have  access  to  all  evidence  available  to  the 
juvenile  court  which  could  be  used  either  to  support  or  contest  the 
waiver  motion. 

E.  Tlie  prosecuting  attorney  should  bear  the  burden  of  proving 
that  probable  cause  exists  to  believe  that  the  juvenile  has  committed 
a  class  one  or  class  two  juvenile  offense  and  that  the  juvenile  is  not  a 
proper  person  to  be  handled  by  the  juvenile  court. 

F.  The  juvenile  may  "ontest  the  waiver  motion  by  challenging,  or 
producing  evidence  ten  ling  to  challenge,  the  evidence  of  the  prose- 
cuting attorney. 

G.  Tlie  juvenile  may  examine  any  person  who  prepared  any  report 
concerning  tlie  ju  .enile  which  is  presented  at  the  waiver  hearing. 

II.  All  evidence  presented  at  the  waiver  hearing  should  be  under 
oath  and  subject  to  cross-examination. 

I.  The  juvenile  may  remain  silent  at  the  waiver  hearing.  No  ad- 
mission by  the  juvenile  during  the  waiver  hearing  should  be  admissi- 
ble to  establisli  guilt  or  to  impeach  testimony  in  any  subsequent 
proceeding,  except  a  perjury  proceeding. 

J.  The  juvenile  may  disqualify  the  presiding  officer  at  the  waiver 
hearing  from  presiding  at  any  subsequent  criminal  trial  or  juvenile 
court  adjudicatory  hearing  relating  to  any  transaction  or  episode 
alleged  in  the  petition  initiating  juvenile  court  proceedings. 

2.4   Appeal. 

A.  The  juvenile  or  the  prosecuting  attorney  may  file  an  appeal  of 
the  waiver  decision  with  the  court  authorized  to  hear  appeals  from 
final  judgments  of  the  juvenile  court  within  [seven]  court  days  of  the 
decision  of  the  juvenile  court. 

B.  The  appellate  court  should  render  its  decision  expeditiously, 
according  the  findings  of  the  juvenile  court  the  same  weight  given 
the  findings  of  the  highest  court  of  general  trial  jurisdiction. 
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C.  No  criminal  court  should  have  jui'isdiction  in  any  proccecijng 
relating  to  any  transaction  or  episode  alleged  in  the  juvenile  court 
petition  as  to  which  a  waiver  motion  was  made,  against  any  person 
over  whom  the  juvenile  court  has  waived  jurisdiction,  until  the  time 
for  filing  an  appeal  from  that  determination  has  passed  or,  if  such 
an  appeal  has  been  filed,  until  the  final  decision  of  the  appellate 
court  has  been  issued. 
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These  views  are  being  presented  only  on 
behalf  of  the  Section  of  Criminal  Justice 
and  have  not  been  approved  by  the  House  of 
Delegates  or  the  Board  of  Governors  of  the 
American  Bar  Association,  and  should  not 
be  construed  as  representing  the  position 
of  the  ABA. 


INTRODUCTION 

Three  bills  are  currently  pending  before  Congress  which 
contain  features  to  amend  the  criminal  forfeiture  features  of 
the  Racketeer  Influenced  and  Corrupt  Organizations  statute 
(18  U.S.C.  1963) .   These  are:  companion  bills  S.  829  and  H.R.  2151, 
the  "Comprehensive  Crime  Control  Act  of  1983,"  introduced  by  Senators 
Thurmond  and  Laxalt,  Title  IV  of  which  contains  amendments  to  18  U.S.C. 
§1963;  S.  830,  introduced  by  Senator  Biden  and  others,  "National 
Security  and  Violent  Crime  Control  Act  of  1983,"  subtitle  of  C 
which  relates  to  forfeiture  and  is  entitled  "Comprehensive 
Forfeiture  Act  of  1983;"  and  H.R.  2241  introduced  in  Congress 
by  Representative  Lungren  and  others,  entitled,  "Comprehensive 
Criminal  Forfeiture  Act  of  1983." 

The  bills  vary  in  many  important  respects.   There  are, 
however,  substantial  similarities  in  the  changes  they  would  make 
in  existing  law.   Those  changes  would  occur  in  at  least  the 
following  major  respects:   (A)  the  nature  of  the  property  subject 
to  forfeiture;  (B)  the  introduction  of  a  "relation  back"  doctrine; 
(C)  provisions  for  the  forfeiture  of  substitute  assets  where  the 
originally  forfeitable  assets  are  no  longer  available  at  the  time 
of  conviction;  (D)  temporary  restraining  orders  and  other  preliminary 
relief;  (E)  the  rights  of  third  parties,  both  in  preliminary  and 
final  stages  of  criminal  litigation;  and  (F)  provisions  for 
disposition  and  preservation  of  forfeitable  property  after 
conviction. 

The  Criminal  Justice  Section  supports  Congress'  efforts 
to  take  the  profit  out  ot  crime,  specifically  with  regard  to 
the  narcotics  industry  and  organized  crime.   It  expresses 
concern,  however,  about  some  of  the  proposed  amendments.   Its 
concern  is  stimulated  by  the  fact  that  RICO  and  its  forfeiture 
provisions  are  being  applied  to  a  wide  range  of  commercial 
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behavior.   RICO  prosecutions  are  being  brought  not  only  against 
individuals  associated  with  inherently  criminal  activity,  e.g.., 
narcotics,  arson,  murder  for  hire  and  loan  sharking,  but  also 
against  persons  charged  with  corporate  misbehavior  and  commercial 
frauds.   In  these  latter  circumstances,  the  economic  consequences 
of  illegal  activity  are  usually  intertwined  with  those  of  legal 
activity.   The  broad  sweep  of  the  forfeiture  provisions  and  the 
accompanying  provisions  for  restraining  orders  raise  potentially 
serious  problems  of  overbreadth,  disproportionality  of  punishment 
implicating  the  eighth  amendment,  denial  of  due  process  where 
third  parties  are  concerned,  and  the  inhibition  of  legitimate 
commerce. 

The  proposed  amendments  would  expand-  criminal  forfeiture 
measures  both  substantively  and  procedurally.  They  would  increase 
the  number  and  types  of  property  subject  to  forfeiture  and  they 
would  alter  procedures  now  in  existence  for  implementing  forfeitures 
prior  to  and  after  criminal  conviction.   In  this  report,  the 
Criminal  Justice  Section  anaylzes  some  of  these  measures  and,  for 
the  most  part,  recommends  further  study  and  refinement.   In  some 
instances,  the  modification  works  substantive  changes  which 
are  intended.   This  is  particularly  true  in  the  "relation 
back"  and  "substitute  assets"  provisions.   They  are  new  to  the 
law  of  forfeiture.   The  Criminal  Justice  Section  points  out  that 
these  substantive  changes  will  have  serious  consequences 
apparently  not  foreseen  by  their  drafters  and  not  described  in 
the  section-by-section  analysis  of  the  bills.   In  other  areas, 
including  especially  the  attempt  to  redesign  property  subject 
to  forfeiture,  the  bills  purport  to  make  one  fundamental  change  - 
making  profits  of  crime  forfeitable.   However  the  bills  also 
include  numerous  unexplained  changes  in  the  language  of  previous 
law.   The  new  bills  will  therefore  have  a  number  of  effects  which, 
even  if  intended,  are  not  necessarily  desirable.   The  Criminal 
Justice  Section  believes  that  many  of  these  language  changes 
appeared  to  be  casual  tinkering.   Nevertheless,  they  create 
an  opportunity  for  abuse  and  misunderstanding. 
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The  following  statement  also  focuses  on  an  area  which  is 
producing  increasing  confusion  -  that  is,  the  rights  of  third 
parties.   Third  parties  are  often  involved  in  forfeiture  cases, 
either  as  putative  nominees  for  property  alleged  to  be  owned  by 
the  defendant,  as  true  joint  owners  with  defendants,  or  as 
creditors  or  secured  parties.   Under  current  law,  third  parties 
are  required  to  file  petitions  for  remission  or  mitigation  with 
the  Attorney  General  prior  to  seeking  judicial  review  of  their 
claims.   The  Criminal  Justice  Section  believes  that  this  is 
fundamentally  wrong.   Petitions  for  remission  and  mitigation 
should  be  designed  for  defendants  who  wish,  because  of  particular 
personal  circumstances,  to  have  part  or  all  of  a  forfeiture  mitigated. 

A  number  of  courts  have  held  that  forfeiture  is  mandatory.   See, 
e.2-.  United  States  v.  L'Hoste,  609  F.2d  796  (5th  Cir. 
1980) .   If  the  District  Court  has  no  discretion  but  to  order 
forfeiture  the  defendant  can  and  should  have  the  right  to 
petition  the  Attorney  General.   On  the  other  hand,  third  parties 
will  usually  be  making  claims  involving  title.   Depriving  these 
parties  of  judicial  review  of  their  claims  until  after  the 
Executive  has  reviewed  them  carefully  implicates  due  process. 
The  Criminal  Justice  Section  also  recommends  that,  although 
third  parties  should  not  be  permitted  to  intervene  in  the  criminal 
proceeding,  they  should  have  a  right  to  be  heard  concerning  the 
entry  and  terms  of  restraining  orders  affecting  property  in  which 
they  have  an  interest. 

I.   PROPERTY  SUBJECT  TO  FORFEITURE 
All  three  bills  contain  revisions  of  Section  1963(a). 
The  section-by-section  analysis  of  S.  829  tells  us  that  the 
"substantive  change"  is  that  the  new  bill  "will  specifically 
provide  for  the  forfeiture  of  the  profits  generated  by  racketeering 
activity  that  serves  as  the  basis  for  a  RICO  prosecution." 
According  to  the  Analysis,  the  purpose  of  the  section  is  to 
resolve  the  conflict  generated  by  United  States  v.  Marubeni  and 
United  States  v.  Russello.   The  analysis  of  S.829  notes  that  Russello  is 
now  before  the  Supreme  Court  and  the  issue  as  to  the  forfeiture 
of  profits  may  be  resolved  on  the  basis  of  the  present  language. 
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The  Criminal  Justice  Section  supports  the  effort  to  take  profit 
out  of  crime.   It  expresses  concern,  however,  about  the  use  of 
the  word  "proceeds"  and  the  words  "derived  from"  in  the  new  provisions. 

The  word  "proceeds"  suggests  that  the  court  should  make 
no  inquiry  into  the  real  profit  from  a  criminal  transaction.   The 
defendant  should  not  get  to  deduct  his  costs  in  determining 
what  amount  is  appropriate  to  forfeit.   While  this  may  be  an 
appropriate  result  in  cases  involving  narcotics,  arson  for 
profit  and  crime  for  hire  schemes,  it  may  produce  real  unfair- 
ness in  application  to  other  types  of  cases.   As  noted  above, 
RICO  is  employed  over  a  wide  range  of  conduct,  some  of  which  is 
not  malum  in  se.   RICO  is  applied  to  economic  and  commercial 
conduct  in  which  contracts  are  obtained  by  fraud  or  bribery.   In 
those  cases,  contracts  are  performed  quite  properly,  but  the 
"proceeds"  would  include  the  defendant's  costs  in  performing 
the  contract.   Those  costs  could  be  substantial. 

Situations  like  this  point  out  the  potential  for  dis- 
proportionate forfeitures  and  unfairness  from  the  indiscriminate 
application  of  the  word  "proceeds."   Although  the  Section 
determined  that  it  should  not  attempt  to  redraft  the  statute, 
it  does  suggest  some  alternatives  to  the  present  language. 
Alternatives  might  include  attempting  to  identify  those  crimes, 
e.g.,  offenses,  arson  for  profit  and  crime  for  hire,  in  which 
all  proceeds  should  be  forfeitable  and  distinguished  them  from 
those  crimes  in  which  the  defendant  renders  a  socially  acceptable 
service,  at  a  cost  to  himself,  but  there  is  criminality  involved. 
In  the  latter  category,  "profits"  only  should  be  forfeited. 
Another  option  might  be  to  require  that  profits  be  forfeited 
but  to  give  the  judge  discretion  as  to  the  balance  of  "proceeds."   In 
any  event,  it  is  hoped  that  Congress  will  focus  on  this 
potential  problem  of  overbreadth  and  unfairness  before  enacting 
a  new  definition  of  property  subject  to  forfeiture. 

In  addition,  we  raise  our  concerns  about  the  use 
of  the  words  "derived  from"  which  appear  in  Section  1963(a)(2) 
(A)  and  (C) .   Those  words  do  not  appear  in  existing  law,  nor  is 
there  an  explanation  in  the  section-by-section  analysis  of  S.  829 
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for  their  inclusion  in  the  proposed  law.   If  the  intent  is  to 
make  it  clear  that  profits  are  forfeitable,  it  seems  to  be  sur- 
plusage.  If  "derived  from"  means  a  more  attenuated  relationship, 
but  nevertheless  a  casual  connection,  then  there  should  be  concern 
again  about  the  danger  of  disproportionate  and  unintended  forfeitures. 
If  tainted  money  is  invested  in  a  sandwich  shop  and,  by  hard  work  and 
ingenuity,  the  investor  parlays  his  operation  into  a  restaurant  chain, 
arguably  the  final  product  of  all  of  his  labors  is  "derived  from"  the 
tainted  money.   In  short,  "derived  from"  is  not  a  useful  concept 
because  it  would  carry  the  forfeiture  beyond  interests  in  an 
enterprise  and  profits  and  proceeds  from  criminality.   We  recommend 
that  Congress  focus  on  the  fact  that  in  the  case  of  legitimate 
businesses,  a  piece  of  property  or  an  investment  may  be  the  product 
of  both  clean  and  tainted  money.   To  the  extent  that  Congress  is 
seeking  forfeiture  of  assets  which  are  not  the  result  of  criminal 
activity  or  tainted  money,  real  constitutional  problems  will  arise. 
We  propose  that  these  untoward  results  can  be  avoided  by  giving 
the  trial  courts  discretion,  see,  e.g..  United  States  v.  Huber , 
603  F.2d  387  (2d  Cir.  1979),  but  the  proposed  legislation  all 
appears  to  make  forfeiture  mandatory. 

Consideration  was  also  given  as  to  whether  it  was  necessary 
or  required  for  the  trial  of  RICO  cases  involving  forfeiture  to 
be  bifurcated,  permitting  separate  proceedings  on  the  issues  of 
guilt  and  forfeiture.   A  jury  verdict  is  now  required  on  the  issue 
of  forfeiture  and  questions  of  fact  will  have  to  be  resolved  by 
the  jury.   The  existence  of  property,  its  ownership,  and  its 
forfeitability  are  all  questions  for  the  jury.   It  was 
felt  that  bifurcation,  which  is  often  now  the  practice,  should 
be  available  and,  in  some  cases,  may  be  required.   For  example,  a 
defendant  should  not  be  placed  in  a  position  of  waiving  his  Fifth 
Amendment  protection  to  (correctly)  inform  the  jury  that  a  certain 
piece  of  property  was  legitimately  earned  and  should  not  be  forfeited. 
A  statutory  scheme  which  places  a  "price"  (e.g.  a  property  interest) 
on  the  privilege  against  self-incrimination  is  constitutionally 
suspect.   E.g.,  Garrity  v.  New  Jersey,  385  U.S.  393  (1967).   It  was 
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concluded  that  it  would  probably  be  best  to  give  either  the  govern- 
ment or  the  defense  the  right  to  request  bifurcation.   In  the  event 
that  Congress  determines  to  consider  bifurcation,  as  it  is 
hoped  it  will,  it  should  also  consider  whether  bifurcation  should  be 
complete,  i.e.,  whether  the  government  should  not  be  permitted 
to  offer  evidence  relevant  only  to  forfeiture  in  the  guilt  phase. 

Finally,  the  Criminal  Justice  Section  expresses  concern  about 
the  language  "irrespective  of  any  provision  of  state  law,"  which 
appears  in  proposed  Section  1963(a)(2).   The  Section  concluded 
that  this  concept  is  particularly  unwise.   In  the  first 
place,  its  meaning  is  unclear.   Does  it  mean  that  rights 
of  persons  other  than  the  defendant  which  are  created  by  state 
property  laws,  e.g.,  community  property,  may  be  extinguished  by  state 
forfeiture  orders?   If  it  does,  it  is  certainly  of  dubious 
constitutional  validity.   Or  does  it  mean  simply  that  defendant's 
ownership  of  property  shall  not  depend  upon  application  of  state 
law  concepts  involving  esoteric  matters  of  trust  and  estate  law? 

II.   THE  RELATION  BACK  DOCTRINE 

All  three  bills  contain  a  new  concept,  referred  to  here 
as  the  "relation  back  doctrine."   The  section-by-section  analysis 
of  S.829  describes  the  doctrine  as  a  "codification  of  a  'taint' 
theory  long  recognized  in  forfeiture  cases."   That  observation  is 
simply  inaccurate.   A  "taint"  concept  is  appropriate  for  in  rem 
forfeitures.   That  is  because  the  thing  itself  is  viewed  as  the 
culprit  and  it  is  forfeitable  regardless  of  ownership  (there  are 
some  constitutional  restrictions  even  on  in  rem  forfeiture  which 
we  do  not  discuss) .   Forfeiture  under  RICO  is  in  personam,  both 
according  to  its  original  drafters  and  according  to  the  analysis 
of  the  new  bills-   Introduction  of  a  taint  theory  into  the  RICO 
forfeitures  is  very  troublesome.   As  we  discuss  below,  the  taint 
theory  impacts  only  upon  third  parties.   It  prevents  a  defendant 
who  is  ultimately  indicted  for  a  RICO  violation  from  passing 
good  title  by  giving  the  government  some  kind  of  inchoate  claim 
to  the  property  defeasible  upon  the  third  party's  demonstration 
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to  the  executive  that  it  is  a  bona  fide   purchaser  for  value  and 
that  it  was  "reasonably  without  cause"  to  believe  that  the 
property  was  of  the  type  described  in  subsection  (a) (2) .   The  Criminal 
Justice  Section  is  concerned  that  in  personam  rights  of  the  owners 
shall  be  decided  in  the  first  instance  by  the  Attorney  General. 
This  vests  in  the  executive  the  right  to  determine  personal 
ownership  of  property,  a  measure  surely  not  without  constitu- 
tional significance.   Furthermore,  it  places  the  burden  on  the 
third  party  of  establishing  his  ownership,  not  merely  by  showing 
that  he  gave  value  for  the  property  and  took  title  to  it  without 
notice  of  the  claims  of  others  (the  bona  fide  purchaser  standard) 
but  also  that  he  was  "reasonably  without  cause"  to  believe  that 
the  property  was  ultimately  forfeitable.   It  is  difficult  enough 
to  prove  a  negative,  but  the  statute  seems  to  impose  upon  the 
third  party  the  burden  of  a  thorough  understanding  of  the  very 
complicated  language  in  Section  (a) (2) .   It  is  not  at  all  fair  nor 
practical  to  require  third  parties  to  master  those 
concepts  and  to  draw  the  conclusion  that,  under  no  circum- 
stances, is  the  property  subject  to  forfeiture.   Particularly 
in  cases  involving  legitimate  businesses,  profits,  proceeds 
and  property  are  the  joint  product  of  legitimate  and  illegitimate 
activity.   Requiring  the  businessman  to  unravel  the  trail  of 
dollars  prior  to  purchasing  securities,  real  estate  or  other 
property  is  not  only  unfair,  but  it  may  in  fact  impose  unintended 
impediments  to  the  free  flow  of  commerce.   Careful  businessmen 
may  simply  refuse  to  deal  with  any  entity  under  investigation 
for  any  predicate  crime  which  might  support  a  RICO  violation. 
Experience  has  shown  that  this  may  include  Fortune  500  companies. 
We  do  not  believe  Congress  intended  that  result. 

Even  if  "relation  back"  were  a  good  policy,  the  new 
sections  contain  a  fatal  uncertainty  as  to  the  time  the  defen- 
dant's title  vests  in  the  government.   They  provide  that  the 
government's  right  vests  upon  commission  of  the  act  giving 
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rise  to  forfeiture.   A  RICO  crime  requires  more  than  one  act, 
however.   The  statute  provides  no  guidance  as  to  whether  the 
government's  right  vests  upon  commission  of  the  first  predicate 
crime,  which  may  in  fact  occur  even  prior  to  the  enactment  of 
RICO,  or  the  last  one. 

The  Criminal  Justice  Section  recognizes  a  legitimate  concern 
with  sham  transfers  performed  to  avoid  forfeiture,  particularly 
transfers  for  insufficient  or  no  consideration.   On  the  other 
hand,  if  a  transfer  is  made  for  consideration,  the  "proceeds" 
of  the  transfer  are  made  forfeitable. 

It  is  suggested  that  Congress  consider  analogies  to  the 
bankruptcy  law,  which  provides  that  transfers  made  within  a 
certain  period  of  bankruptcy  are  voidable.   On  the  other  hand, 
there  should  be  an  outer  limit  beyond  which  the  government 
cannot  attack  transfers,  for  the  sake  of  finality  in  commercial 
transaction.   It  might  also  be  wise  to  provide  an  immediate 
period  during  which  transfers  could  be  attacked  upon  proof  that 
they  were  shams.   Courts  and  juries  are  equipped  to  deal  with 
questions  of  fact  involved  in  the  determination  of  shams,  and 
have  already  done  so  in  some  RICO  cases.   See,  e.g...  United 
States  V.  Mandel. 

III.   SUBSTITUTE  ASSETS 
All  three  bills  contain  a  provision  providing  that  when 
property  subject  to  forfeiture  has  been  transferred,  placed 
beyond  the  jurisdiction  of  the  court,  substantially  diminished 
in  value  by  any  act  or  omission  of  the  defendant  or  commingled 
with  other  property  which  cannot  be  divided  without  difficulty, 
the  court  "shall  order  the  forfeiture  of  any  other  property  of 
the  defendant  up  to  the  value  of  any  property"  thus  unavailable. 
The  section-by-section  analysis  of  S.  829  states  that  this 
provision  is  designed  to  prevent  a  defendant  from  avoiding 
forfeiture  by  transferring  his  assets  or  taking  other  actions 
to  render  the  property  unavailable  at  the  time  of  conviction. 
It  is  another  way  of  dealing  with  the  problem  which  stimulated 
the  "relation  back  doctrine."   We  approve  and  support  the  notion 
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that  defendants  should  not  be  able  to  avoid  forfeiture  by  sham 
transfers  or  by  secreting  property.   On  the  other  hand,  if  property 
has  been  transferred  for  consideration,  presumably  that  considera- 
tion is  forfeitable  under  other  provisions. 

The  Criminal  Justice  Section  expresses  concern  that  this 
provision,  like  several  others,  can  create  unintended  disproportionate 
forfeitures.   A  RICO  offense  may  span  many  years.   Property  obtained 
during  it  may  increase  or  decrease  in  value  and  businesses  may 
fall  on  hard  times.   In  short,  this  section  would  result  in  orders 
of  forfeiture  far  in  excess  of  property  actually  available  to  the 
defendant  at  the  time  of  his  indictment,  or  it  might  result  in 
forfeiture  so  disproportionate  to  the  amounts  attributable  to  the 
illegal  conduct  as  to  raise  eighth  amendment  considerations.   Again, 
we  feel  that  there  exists  good  reason  to  consider  providing 
for  judicial  discretion  with  regard  to  provisions  such  as 
this  one  which  are  really  designed  to  impose  a  fine.   For- 
feiture of  substitute  assets  is  nothing  more  than  a  fine,  the 
intent  of  which  apparently  is  to  present  a  bill  to  the  defendant 
for  his  criminal  conduct.   Because  forfeitures  are  mandatory, 
courts  have  no  discretion  to  reduce  the  potential  draconian 
impact  of  the  substitute  assets  concept. 
IV.   RESTRAINING  ORDERS 
Both  S.  829  and  S.  8  30  provide  for  pre-indictment  and 
post-indictment  restraints  upon  property  interests  pending  trial 
and  judgment.   In  1983,  it  is  beyond  debate  that  the  imposition 
of  any  restraint  upon  the  property  interests  of  an  individual 
involves  considerations  of  procedural  due  process,  which  include 
the  availability  of  an  adversary  proceeding  and  the  timing  of 
such  a  proceeding,  e.g..,  Fuentes  v.  Shevin,  407  U.S.  67  (1971)  ; 
Sniadach  v.  Family  Finance  Corp. ,  395  U.S.  337  (1969). 

The  American  Bar  Association  is  already  on  record  in  favor 
of  forcing  the  government  to  establish  more  than  the  return  of 
an  indictment  in  order  to  obtain  a  restraining  order.   Regarding 
post-indictment  restraints  on  a  defendant's  property,  S.  830  pro- 
vides for  a  hearing  with  reasonable  notice  and  opportunity  for 
participation  by  adverse  parties.   By  negative  implication,  S.  829 
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does  not.   This  omission  renders  S.  829  fatally  defective  in 
constitutional  terms.   "For  more  than  a  century  the  central  meaning 
of  procedural  due  process  has  been  clear:   'Parties  whose  rights 
are  to  be  affected  are  entitled  to  be  heard.  .  .  .'"  Fuentes  v. 
Shevin,  supra,  407  U.S.  at  80  (quoting  Baldwin  v.  Hale,  1  Wall 
223,  233,  17  L.Ed.  531);  Sniadach  v.  Family  Finace  Corp. ,  supra; 
United  States  v.  Crozier,  674  F.2d  1293  (9th  Cir.  1982);  United 
States  V.  Spilotro,  680  F.2d  612  (9th  Cir.  1982);  United  States  v. 
Long,  654  F.2d  911,  914-15  (3d  Cir.  1981);  United  States  v.  Veon, 
538  F.  Supp.  237,  243-45  (E.D.  Cal.  1982);  United  States  v.  Milburne, 
No.  82-205  (E.D.  Mo.,  filed  Nov.  23,  1982). 

It  is  the  apparent  intention  of  Section  402(e)  of  S.  829 
that  the  probable  cause  determination  underlying  an  indictment 
can  substitute  for  an  adversary  hearing.   This  was  the  contention 
of  the  government  in  United  States  v.  Crozier,  supra,  and  it  was 
specifically  rejected.   Id.  at  1297;  United  States  v.  Veon,  supra, 
538  F.  Supp.  at  245.   One-sided  initiatives  are  "no  substitute  for 
an  informed  evaluation  by  a  neutral  official"  when  property  rights 
are  concerned.   See  Fuentes  v.  Shevin,  supra,  407  U.S.  at  83. 
"■[Fjairness  can  rarely  be  obtained  by  secret,  one-sided  determination 
of  facts  decisive  of  rights.  ..."  Joint  Anti-Facist  Refugee 
Committee  v.  McGrath,  341  U.S.  123,  170  (1951). 

If  Section  402(e)  were  to  become  law,  the  defendant's 
opportunity  to  contest  the  validity  of  a  restraint  on  his  property 
must  await  the  commencement  of  the  trial  itself.   A  determination 
that  the  restraint  was  inappropriate  would  be  delayed  until  the 
jury  verdict,  if  then.   By  its  very  terms,  S.  829  is  a  predicate 
for  potentially  enormous  forfeitures,  and,  thus,  restraints.   The 
impact  of  the  restraint  upon  the  defendant's  ability  to  economically 
survive  is  a  consideration  mandated  by  due  process  analysis.  E.2. » 
Sniadach  v.  Family  Finance  Corp. ,  supra,  395  U.S.  at  340-42;  United 
States  V.  Crozier,  674  F.2d  at  1296-98. 

When  the  potential  impact  is  large,  the  length  of  the 
delay  in  affording  the  defendant  his  opportunity  to  be  heard 
becomes  a  critical  consideration.   The  right  to  be  heard  "must 
be  granted  at  a  meaningful  time  and  in  a  meaningful  manner." 
Armstrong  v.  Manzo,  380  U.S.  545,  552  (1965). 


813 


Finally,  the  fact  that  the  restraint  is  only  pendente 
lite  is  not,  constitutionally  speaking,  a  saving  grace.   A 
"temporary,  unfinal  deprivation  of  property  is  nonetheless  a 
'deprivation'  in  the  terms  of  the  Fourteenth  Amendment." 
Fuentes  v.  Shevin,  supra,  407  U.S.  at  84-85. 

Regardless  of  the  legislation  that  is  adopted,  it  should 
be  made  clear  that,  although  third  parties  are  not  entitled  to 
intervene  as  parties  in  a  criminal  case,  they  may  have  interests 
which  entitle  them  to  be  heard  with  regard  to  the  issuance  of 
restraining  orders  and  their  terms. 

V.   THIRD  PARTIES 

Third  parties  whose  rights  will  be  affected  by  both  bills 
in  substantially  similar  fashion  are  denied  due  process  because 
they  are  excluded  from  timely,  meaningful  participation  in  pro- 
ceedings necessarily  affecting  them. 

By  express  provision  of  proposed  §1963  (j)  of  both  bills,  third 
parties  claiming  an  interest  in  property  subject  to  forfeiture 
are  not  to  be  heard  until  such  time  as  the  Attorney  General  has 
considered  petitions  for  remission  and  mitigation  —  necessarily 
after  the  completion  of  the  trial.   Even  then,  the  third  party 
must  first  have  his  cause  heard  and  determined  by  the  Executive 
Branch.   See  e.g..  ,  Irving  T.  Schwartz,  United  States  v.  Mandel, 
unpublished  opinion  dated  March  15,  1983.   He  is  precluded  from 
seeking  the  constitutionally  required  "informed  evaluation  by 
a  neutral  official"  until  such  time  as  the  Attorney  General 
renders  his  decision. 

The  procedural  due  process  requirements  of  notice  and 
a  timely  opportunity  to  be  heard  are  dependent  on  asserted 
interests  in  property  and  not  one's  status  as  dependent  or 
third-party.   If,  for  the  reasons  previously  stated,  the  provisions 
of  proposed  S1963(e)  intrude  upon  due  process  guarantees,  then  the 
provisions  of  proposed  §1963(j)  trample  them  completely  —  and  for 
the  same  reasons. 
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The  Supreme  Court  spoke  to  such  endeavors  in  Stanley  v. 

Illinois,  405  U.S.  645,  656  (1972): 

The  establishment  of  prompt  efficacious 
procedures  to  achieve  legitimate  state 
ends  is  a  proper  state  interest  worthy  of 
cognizance  in  constitutional  adjudication. 
But  the  Constitution  recognizes  higher 
values  than  speed  and  efficiency.   Indeed, 
one  might  fairly  say  of  the  Bill  of  Rights 
in  general,  and  the  Due  Process  Clause  in 
particular,  that  they  were  designed  to  pro- 
tect the  fragile  values  of  vulnerable 
citizenry  from  the  overbearing  concern  for 
efficiency  and  efficacy  that  may  character- 
ize praiseworthy  government  officials  no 
less,  and  perhaps  more,  than  mediocre  ones. 

The  Criminal  Justice  Section  feels  that  third  parties  who 

assert  an  interest  in  property  ordered  forfeited  should  have  their 

claims  heard  in  the  district  courts  without  having  to  petition 

the  attorney  general  for  remission.   Petitions  for  remission 

should  concern  only  claims  by  defendants  seeking  reduction  in 

forfeiture  as  a  matter  of  executive  grace,  not  by  third  parties 

claiming  ownership  adverse  to  the  defendant  and  the  government. 

We  also  feel  that  claims  of  third  parties  are  ripe  and  should 

be  heard  after  judgments  of  forfeiture  are  entered  and  need 

not  await  the  outcome  of  an  appeal  in  the  criminal  case. 

VI.   DISPOSITION  AND  PRESERVATION 
OF  PROPERTY  AFTER  CONVICTION 

We  have  serious  concerns  that  provisions ' in  the  proposed 
bills  do  not  clearly  provide  that,  in  appropriate  circumstances, 
a  court  may  order  a  stay  of  its  judgment  of  forfeiture  and  take 
other  measures  necessary  to  preserve  the  property  pending  the 
final  resolution  on  appeal  of  the  rights  of  the  defendant  and 
the  resolution  in  other  proceedings  of  third  party  claims. 

In  subsection  §1963 (g)  of  S.  829,  for  example,  the  court  is 
given  the  power  to  stay  a  sale  by  the  United  States  upon  applica- 
tion of  a  third  party.   This  provision  might  be  construed  to 
deprive  the  court  of  the  right  to  stay  a  sale  upon  application 
of  a  defendant.   There  may  be  situations  in  which  property  owned 
by  a  defendant  should  not  be  sold  pending  appeal.   This  is 
particularly  true  where  the  property  is  a  going  concern.   The 
Criminal  Justice  Section  feels  that  the  statute  should  require 
the  court  to  enter  a  judgment  of  forfeiture  upon  the  jury's 
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verdict,  but  that  it  should  also  authorize  the  court  to  stay  the 
judgment  of  forfeiture,  or  to  take  any  one  of  a  number  of  measures 
to  preserve  the  value  of  the  property  pending  final  resolution  of 
all  claims.   These  measures  may  include  receivers,  bonds,  or 
restraining  orders,  but  the  court  should  be  given  a  full  panoply 
of  measures  by  which  it  can  exercise  flexible  control  over  dis- 
puted property  until  all  claims  to  it  are  resolved. 

VII.   OTHER  MATTERS 
Any  statute  passed  by  Congress  should  make  it  clear  that 
the  government  holds  forfeited  property  as  a  trustee  for  victims. 
When  property  subject  to  forfeiture  belongs  in  fact  to  third 
parties  by  virtue  of  the  criminal  conduct  of  the  defendant, 
there  should  be  no  question  that  the  government  must  turn  it 
over  to  the  victims.   This  is  necssary  not  only  to  protect 
defendants  from  judgments  for  damages  they  are  unable  to  pay 
because  the  government  holds  the  proceeds  of  their  wrongdoing, 
but  to  protect  third  party  victims  from  long  and  cumbersome 
efforts  to  regain  their  property. 
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Senator  Specter.  Our  next  witness  is  the  Honorable  W.  Donald 
Reader.  Judge  Reader,  thank  you  very  much  for  joining  us.  Your 
background  is  as  a  senior  judge  with  the  Family  Court  Division  of 
Stark  County,  Ohio.  I  know  you  have  a  great  deal  of  experience  to 
offer  us  and  Hght  to  shed  on  the  subject  that  the  committee  is  con- 
sidering, so  welcome,  and  we  look  forward  to  your  testimony. 

STATEMENT  OF  HON.  W.  DONALD  READER,  SENIOR  JUDGE, 
FAMILY  COURT,  STARK  COUNTY,  OHIO,  AND  CHAIRMAN,  LEGIS- 
LATIVE AND  GOVERNMENT  REGULATIONS  COMMITTEE,  NA- 
TIONAL COUNCIL  OF  JUVENILE  AND  FAMILY  COURT  JUDGES 

Judge  Reader.  Thank  you,  Mr.  Chairman. 

I  would  respectfully  request  that  the  written  testimony  which 
has  already  been  delivered  will  be  made  a  part  of  the  record,  and  I 
will  simply  comment  concerning  same. 

Senator  Specter.  Yes,  it  will  be.  That  will  be  our  preference,  too, 
and  we  look  forward  to  your  testimony. 

Judge  Reader.  Thank  you,  again. 

I  am  here,  of  course,  on  behalf  of  the  National  Council  of  Juve- 
nile and  Family  Court  Judges.  When  I  was  asked  to  come,  I 
thought  it  rather  presumptuous  for  our  association  to  comment 
concerning  the  proposed  Federal  legislation.  We  have  no  position 
relative  to  Federal  intervention,  with  the  exception  that  we  are 
deeply  committed  to  the  belief  that  crime  and  delinquency  control 
is  a  community  responsibility. 

We  were  asked,  of  course,  to  be  here,  and  it  appeared  that  we 
were  being  asked  to  advise  the  Federal  Government  as  to  the  how- 
to  of  administering  justice  for  youth,  but  once  we  read  the  proposed 
legislation,  it  was  rather  apparent  that  it  does  more  than  refine 
procedures  for  prosecuting  juveniles  who  violate  Federal  law.  It 
proposes  substantive  changes  in  the  definitions  of  juvenile,  vio- 
lence, and  the  criteria  to  be  observed  in  selecting  juveniles  for  Fed- 
eral criminal  prosecution.  These  provisions,  therefore,  transcend 
and  establish  a  new  class  of  a  14-year-old  Federal  criminal  for  rea- 
sons that  are  at  best  obscure,  and  at  worst,  without  foundation. 

Senator  Specter.  Can't  you  imagine  a  reason  for  them? 

Judge  Reader.  Well,  frankly,  Mr.  Chairman,  I  cannot. 

Senator  Specter.  Or,  is  that  a  sufficient  standard? 

Judge  Reader.  Frankly,  sir,  no,  I  could  not.  We  would  limit,  of 
course,  our  comments  to  the  amendments  that  do  relate  to  the  ju- 
venile section. 

The  available  research  that  we  have  would  indicate  that  in  all 
but  11  States,  the  age  of  the  juvenile  courts'  original  delinquency 
jurisdiction  extends  to  at  least  the  18th  birthday,  as  it  does  under 
the  current  version  of  the  Federal  law.  Eight  States  have  adopted 
the  17th  birthday;  three  States  are  at  age  16,  and  one  State  is  age 
19.  In  the  past  decade,  bills  have  been  introduced  to  lower  the  age 
of  jurisdiction,  but  what  legislation  has  passed  has  done  just  the  op- 
posite. Eight  States  actually  increased  the  upper  limit  of  juvenile 
court  jurisdiction.  No  State  in  the  last  decade  has  lowered  the 
upper  limit  of  delinquency  jurisdiction. 

All  of  the  juvenile  justice  standards  efforts  that  have  been  sup- 
ported by  the  Federal  Government  during  the  past  15  years  have 
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recommended  the  18th  birthday  as  the  upper  age  of  jurisdiction. 
The  Attorney  General's  Task  Force  on  Violent  Crime  did  not  rec- 
ommend any  change.  It  is  inappropriate  to  characterize  this  provi- 
sion to  make  it  easier  to  prosecute  hard-core  juvenile  offenders  as 
adults,  since  that  would  be  accomplished  by  the  waiver  or  transfer 
amendments  proposed. 

Section  1601  would  require  the  prosecution  of  a  17-year-old  in 
adult  court  for  even  a  first  misdemeanor  offense. 

The  National  Advisory  Commission  on  Criminal  Justice  Stand- 
ards stated,  and  I  quote: 

There  is  no  evidence  that  Federal  correctional  programs,  although  operated  in 
well-managed  institutions,  produced  any  better  results  than  state  programs. 

The  FBI  statistics  would  suggest  that,  "the  failure  of  the  Federal 
system  is  more  pronounced  with  juvenile  and  youthful  offenders 
than  with  adults.  The  jurisdiction  of  the  U.S.  district  courts  over 
offenses  committed  by  juveniles  that  would  be  designated  as  crimi- 
nal if  committed  by  an  adult,  should  be  reduced  to  the  greatest 
extent  possible. 

This,  again,  was  a  statement  by  the  National  Advisory  Commit- 
tee. 

If  the  objective  of  lowering  the  age  of  jurisdiction  to  17  is  in- 
creased crime  control,  then  we  would  suggest  the  the  committee  ex- 
amine similar  State  legislation,  the  impact  of  that  legislation  on 
crime  rates  in  Houston,  Chicago,  Detroit,  Boston,  Atlanta,  St. 
Louis,  and  New  Orleans,  since  all  of  these  communities  have  had 
years  of  experience  in  controlling  crime  by  that  particular  meas- 
ure. 

Senator  Specter.  Well,  what  cases  does  the  Federal  Government 
deal  with,  to  your  knowledge.  Judge,  on  juveniles? 

Judge  Reader.  In  my  particular  area,  Mr.  Chairman,  in  the  last 
12  years,  to  my  knowledge,  there  has  only  been  one  juvenile  who 
has  been  prosecuted  in  a  Federal  court.  I  know  of  no  other. 

Senator  Specter.  And  what  charge  was  that? 

Judge  Reader.  That  charge  had  to  do  with  a  vandalism  charge, 
as  I  remember  it,  in  a  Post  Office. 

Senator  Specter.  Well,  do  you  take  the  position.  Judge  Reader, 
that  the  courts  should  not  have  discretion  to  try  16-  and  17-year- 
olds  as  adults? 

Judge  Reader.  No,  sir,  I  do  not.  I  am  saying  that  I  do  not  think 
it  should  be  mandatory.  The  position  of  the  national  council  as  well 
as  the  American  Bar  Association  is  that  the  discretion  on  bindover 
or  transfer  should  remain  with  the  court. 

Senator  Specter.  Are  you  saying  that  the  proposed  Federal  law 
would  make  it  mandatory? 

Judge  Reader.  It  does  on  the  second  offense. 

Senator  Specter.  It  reduces  it  from  18  to  17  generally,  and  it 
makes  it  mandatory  on  a  second  offense  to  be  tried  as  an  adult? 

Judge  Reader.  Yes,  and  of  course,  lowers  the  age  to  the  age  of 
14. 

Senator  Specter.  What  is  your  view  on  having  it  discretionary  as 
low  as  age  14? 

Judge  Reader.  I  do  not  see  any  particular  reason  for  it. 
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Senator  Specter.  You  do  not  think  that  there  are  some  14-year- 
olds  who  are  repeat  offenders,  who  are  charged,  say,  with  a  rob- 
bery— I  am  not  talking  about  Federal  jurisdiction  now,  but  State 
jurisdiction — a  long  history  of  robbery  or  burglary  and  a  14-year- 
old  charged  with  robbery.  Should  the  judge  have  the  discretion  to 
try  that  14-year-old  as  an  adult,  in  your  opinion? 

Judge  Reader.  Yes,  I  think  probably  he  should.  I  think  any 
effort,  any  legislative  effort,  to  reduce  age  is  a  real  problem  from 
the  standpoint  of  bindover,  and  let  me  give  you  that  by  example. 

A  criminal  judge  hearing  a  case  in  the  adult  court — let  us 
assume  that  he  has  a  25-year-old  there  who  is  there  on  a  felony 
one,  has  no  prior  record,  a  very  poor  probation  report.  The  judge 
does  not  have  too  much  of  a  problem  in  giving  that  man  some  hard 
time.  The  next  case  is  a  15-year-old  who  has  been  boundover  or 
waived  by  the  juvenile  court  to  the  adult  criminal  division.  The  15- 
year-old  is  there  on  exactly  the  same  felony.  He  has  two  prior  felo- 
nies, violent  type,  we  will  say.  He  is  15  years  old.  His  attorney  by 
this  time  has  had  him  get  his  hair  cut,  and  he  is  dressed  in  a  nice- 
looking  suit.  The  probation  report  would  indicate  he  has  an  intact 
family,  but  we  know  in  the  juvenile  court  that  his  family  could 
care  less  about  him.  The  judge  looks  at  this  15-year-old,  who  has 
not  even  shaved  yet,  and  says  in  his  mind,  "I  cannot  send  that  15- 
year-old  to  an  adult  prison  in  this  State,  because  the  day  he  ar- 
rives, he  is  going  to  get  raped.  Therefore,  I  will  let  him  go  on  pro- 
bation." 

Now,  had  the  juvenile  court  retained  jurisdiction,  at  least  in  the 
State  of  Ohio,  he  could  have  been  committed  for  a  minimum  period 
of  1  year. 

Having  sat  on  the  bench  for  22  years,  I  have  reached  the  opinion 
that  judges,  social  workers,  prosecutors,  or  what-have-you,  are  in- 
hibitors— we  inhibit  people  from  doing  what  they  think  they  would 
like  to  do.  I  believe  the  less  intrusion,  the  better. 

Senator  Specter.  But  why  not  have  it  discretionary?  When  the 
15-year-old  is  taken  into  custody,  why  not  make  it  discretionary? 

Judge  Reader.  I  agree,  I  think  there  should  be  discretion,  but  I 
think  the  discretion  should  be  with  the  court.  To  make  it  a  manda- 
tory thing,  I  can  see  a  Federal  judge  being  placed  in  the  position  of 
the  example  that  I  just  gave. 

Senator  Specter.  I  agree  with  you.  Judge.  I  do  not  think  it  ought 
to  be  mandatory,  either,  but  the  experience  unfortunately  has 
been — I  do  not  know  if  14  is  the  right  age.  Why  not  13?  Why  not 
12?  What  age  do  you  stop  at?  What  age  would  you  stop  at? 

Judge  Reader.  In  Ohio,  we  have  15.  The  national  council  says  16. 
I  think  it  is  very  difficult  to  determine  the  maturity  of  a  youngster. 
We  have  40-year-olds  who  are  immature. 

Senator  Specter.  But  if  you  had  to  pick  the  age,  what  age  would 
you  pick? 

Judge  Reader.  I  think  I  would  pick  15.  And  as  I  say,  I  have  no 
particular  basis  for  that.  I  am  just  saying  that  somewhere  along 
the  way,  you  must  pick  an  age. 

Senator  Specter.  The  Pennsylvania  rule  was  always  that  you 
could  try  someone  for  murder  regardless  of  age,  that  there  was  no 
limit  on  age.  Maybe  that  is  a  common  law  rule. 
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Judge  Reader.  It  may  well  be,  Senator.  I  do  not  know.  I  know  in 
Ohio,  I  myself  have  been  involved  with  a  youngster  who  committed 
an  act  of  arson  when  he  was  15  that  resulted  in  the  death  of  two 
elderly  people,  and  he  was  bound  over  for  adult  prosecution.  One 
month  later,  I  had  a  14-year-old  who  viciously  raped  and  killed  a 
65-year-old  woman.  Because  he  was  14,  I  could  not  bind  him  over. 
That,  I  think,  exemplifies  the  position  that,  how  do  you  arrive  at 
an  age.  Now,  the  14-year-old  happened  to  be  a  drug  addict  to  boot.  I 
do  not  know  what  the  answer  to  that  is.  I  do  not  know  how  we 
measure  the  maturity. 

Senator  Specter.  Maybe  the  answer  is  that  you  pick  the  lowest 
age  for  reasonable  likelihood.  It  is  embarrassing  if  you  pick  7  or  8; 
maybe  9  or  10  is  embarrassing,  and  probably  12  is,  too.  It  is  not 
easy. 

Judge  Reader.  Well,  I  think  that  that  is  correct,  sir.  I  do  not 
know  the  answer  to  that  question.  I  know  that  legislators  have 
wrestled  with  that  problem,  and  they  have  to  the  best  of  their  abil- 
ity reached  an  age. 

Senator  Specter.  Well,  you  gave  the  suggestion  of  15,  but  then 
you  gave  a  case  which  supports  14. 

Judge  Reader.  That  is  correct.  That  is  correct. 

Senator  Specter.  We  had  a  case  years  ago  in  Pennsylvania 
where  a  15-year-old  was  convicted  of  murder  in  the  first  degree  and 
sentenced  to  the  death  penalty.  This  was  in  the  early  sixties  or  late 
fifties.  The  Pennsylvania  court  reversed  the  death  penalty,  in  a 
very  unusual  move,  and  imposed  life  imprisonment,  notwithstand- 
ing the  conviction,  the  first  time  the  supreme  court  in  Pennsylva- 
nia had  done  that,  but  in  recognition  of  the  age  of  15. 

Judge  Reader.  And  I  think  that,  Mr.  Chairman,  again  buttresses 
my  example.  Judges  are  human.  Most  people  think  maybe  they  are 
not.  But  I  think  that  the  human  element  in  sentencing.  If  you  have 
adult,  you  are  not  too  worried;  if  you  have  a  14-year-old  or  15-year- 
old,  you  really  get  worried,  despite  what  he  is  there  for,  when  you 
are  talking  about  putting  him  in  an  adult  prison. 

In  addition  to  that,  I  would  also  like  to  get  to  this  question  of 
violent  crime.  This  is  a  very  interesting  thing.  "Crime  of  violence" 
is  defined  in  the  amendment  as  not  only  a  felony,  but  an  offense 
against  a  person  "that  has  an  element  of  the  offense  the  use,  at- 
tempted use,  or  threatened  use  of  physical  force  against  the  person 
or  property  of  another."  If  that  were  our  definition  in  Ohio,  it 
would  cover  misdemeanor  assaults,  fighting,  simple  breaking  and 
entering,  trespass,  vandalism,  possibly,  tipping  over  a  gravestone- 
very  broadly  defined,  expansion  of  Federal  jurisdiction,  I  think, 
that  is  totally  unwarranted. 

Senator  Specter.  What  do  you  suggest? 

Judge  Reader.  I  suggest,  frankly,  that  we  accept  the  generally 
accepted  definition  of  crime  of  violence  that  is  used  by  the  FBI  in 
the  uniform  crime  report.  I  see  no  reason  to  broadly  define  it  any 
further. 

In  addition,  the  one  section  would  authorize  fingerprints  and 
photographs  of  a  juvenile  found  guilty  of  committing  an  act  which, 
if  committed  by  an  adult,  would  be  a  felony,  or  a  crime  of  violence. 
There  is  nothing  wrong  with  that  amendment.  Frankly,  it  is  con- 
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sistent  with  most  State  legislation,  assuming  again  that  the  defini- 
tion of  crime  of  violence  was  redrafted. 

Senator  Specter.  But  by  that,  we  are  giving  the  juveniles 
records. 

Judge  Reader.  Correct. 

Senator  Specter.  And  you  think  that  is  all  right? 

Judge  Reader.  I  do  not  see  any  problem  with  it  at  all.  I  think  the 
juvenile's  record — you  see,  this  is  one  of  the  problems,  I  think,  that 
has  developed  over  a  period  of  time.  In  Ohio,  of  course,  a  juvenile 
hearing  is  a  private  hearing,  not  a  public  hearing.  However,  we 
have  a  recognized  situation  with  all  the  media  in  my  county,  for 
example,  that  if  they  want  to  attend  a  juvenile  hearing,  they  are 
invited,  and  they  may,  and  as  long  as  they  do  not  use  the  name, 
they  may  report  anything  they  want  to  report.  If  the  juvenile  is 
bound  over,  his  entire  record,  including  his  family  record,  goes  to 
the  adult  court.  That  is  not,  I  might  add,  by  law;  that  is  by  our  own 
rule.  It  is  senseless,  to  me,  at  least,  to  bind  a  youngster  over  if  the 
judge  who  is  going  to  hear  that  case  in  the  adult  court  is  not  aware 
of  what  his  record  is,  and  that  certainly  helps  when  it  comes  time 
for  sentencing.  I  see  no  problem  with  that.  I  see  no  problem  with 
photographs. 

In  summary,  we  believe,  at  least,  that  the  amendments  are 
poorly  reasoned,  ambiguously  constructed,  and  they  are  contrary  to 
most  recommendations  of  most  Federal  commissions.  It  introduces 
the 

Senator  Specter.  Do  you  have  anything  harsh  to  say? 

Judge  Reader.  Well,  I  might  if  I  get  wrapped  up  in  it  any  fur- 
ther, Mr.  Chairman. 

I  think  it  unnecessarily  introduces  Federal  presence  into  local  re- 
sponsibility, and  I  do  not  see  how  it  can  be  justified  by  the  Federal 
Government's  past  record  of  preventing  crime  by  successfully  deal- 
ing with  juvenile  delinquency.  And  I  find  it  very  difficult  to  recon- 
cile with  the  administration's  position  on  the  responsibilities  of 
State  and  local  government. 

I  guess  what  I  am  saying  is,  again,  I  believe  juvenile  courts 
should  be  less  intrusive  than  what  they  normally  are,  and  I  believe 
the  Federal  Government  should  in  effect  keep  its  nose  out. 

Senator  Specter.  Thank  you  very  much,  Judge  Reader. 

Judge  Reader.  You  are  welcome. 

Senator  Specter.  I  will  share  with  you  one  very  brief  story  about 
the  intrusion  of  the  Federal  courts  or  the  Federal  system  on  the 
Ohio  case  of  Mapp  v.  Ohio.  They  came  into  courtroom  676.  The 
judge  on  the  bench  was  being  asked  to  exclude  some  evidence.  This 
was  shortly  after  the  decision  was  handed  down  in  June  1962,  and 
he  said:  "It  has  nothing  to  do  with  us.  That  was  an  Ohio  case." 

Judge  Reader.  I  understand  the  point,  Mr.  Chairman. 

Senator  Specter.  Thank  you  very  much. 

Judge  Reader.  Thank  you.  Senator. 

[The  following  was  received  for  the  record:] 
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Prepared  Statement  of  the 

National  Council  of  Juvenile  and  Family  Court  Judges 

Presented  by 

Judge  W.  Donald  Reader 

S829,  THE  COMPREHENSIVE  CRIME  CONTROL  ACT  OF  1983 

We  are  privileged  to  respond  to  the  Subcommittee's 
invitation  to  present  remarks  on  the  Comprehensive  Crime  Control 
Act  of  1983,  S829.   Our  testimony  is  limited  to  the  amendments 
affecting  the  prosecution  of  juveniles  in  federal  court.   Even 
though  flattered  by  the  invitation  to  develop  testimony,  v.'e  had 
to  do  some  self-examination  before  we  decided  to  proceed.   We  are 
a  professional  organization  of  state  and  local  trial  court  judges, 
and  a  sprinkling  of  federal  district  and  appellate  court  judges. 
Our  membership  is  deeply  committed  to  the  belief  that  crime  and 
delinquency  control  is  a  community  responsibility.   Our  view  of 
the  proper  role  of  federal  government  in  delinquency  control  is 
leadership  in  piloting  strategies  that  will  assist  state  and  local 
governments  in  discharging  their  responsibilities,  assuring 
constitutional  administration  of  these,  activities  through  the 
judiciary,  and  administering  a  program  of  justice  for  those  who 
violate  federal  statute. 

As  state  and  local  judges,  we  have  limited  wisdom  to 
share  on  the  preferred  means  that  the  federal  government  should 
pursue  in  achieving  the  objective  of  prosecuting  those  who 
violate  federal  law.   That  is  why  we  were  initially  ambivalent 
about  developing  this  testimony.   It  appeared  that  we  were  being 
asked  to  advise  the  federal  government  on  the  "how  to"  of 
administering  justice  for  youth  who  violate  the  federal  criminal 
code.   However,  a  closer  reading  of  S829  made  it  apparent  that 
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this  legislation  does  more  than  refine  procedures  for  prosecuting 
juveniles  who  violate  federal  law.   The  Act,  as  written,  proposes 
substantive  changes  in  the  definitions  of  "juvenile,"  "violence," 
and  the  criteria  to  be  observed  in  selecting  juveniles  for 
federal  criminal  prosecution.   These  provisions  transcend  "how  to" 
and  establish  a  new  class  of  14-year-old  federal  criminals,  for 
reasons  that  are,  at  best,  obscure  and,  at  worst,  without 
foundation.   We  tend  to  agree  with  Thomas  Jefferson  that  the 
error  of  opinion  can  be  tolerated  as  long  as  reason  is  left  free. 
In  our  judgment,  this  legislation  is  rife  with  the  error  or 
opinion  but  short  on  reason. 

Precisely  because  we  are  state  and  local  judges,  with  many 
years  of  valuable  experience  in  administering  justice  for  the 
perpetrators  and  victims  of  juvenile  law  violations,  many  of 
whom  the  federal  government  would  now  propose  to  assume  respon- 
sibility for  under  this  legislation,  we  feel  qualified  to 
respectfully  tender  the  following  remarks. 

According  to  researchers  of  the  National  Juvenile  Law 
Archive  at  the  National  Center  for  Juvenile  Justice,  in  Pittsburgh, 
Pennsylvania,  in  all  but  eleven  states,  the  age  of  the  juvenile 
courts'  original  delinquency  jurisdiction  extends  to  at  least 
the  eighteenth  birthday,  as  it  does  under  the  current  version  of 
§5031.   Eight  states  have  adopted  the  seventeenth  birthday  as 
the  upper  limit  of  delinquency  jurisdiction,  as  would  section  1601 

of  S829  for  federal  courts.   Three  states  are  at  age  sixteen, 
and  one  state  is  age  nineteen. 

Although  Bills  to  lower  the  age  of  jurisdiction  have 
been  proposed  in  many  states  in  recent  years,  what  legislation 
has  passed  in  the  last  decade  has  done  just  the  opposite.   Eight 
states  [Alabama,  Florida,  Maine,  New  Hampshire,  North  Dakota, 
South  Carolina,  Vermont,  and  Wyoming]  have  actually  increased 
tlie  upper  limit  of  juvenile  court  jurisdiction.   No  state  has 
lowered  the  upper  limit  of  delinquency  jurisdiction. 
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All  of  the  juvenile  justice  standards  efforts  supported 
by  the  federal  government  during  the  past  fifteen  years  have 
recommended  the  eighteenth  birthday  as  the  upper  age  of  juris- 
diction, and  the  Attorney  General's  Task  Force  on  Violent  Crime 
did  not  recommend  any  change  in  the  federal  law  in  this  regard. 
It  is  inappropriate  to  characterize  this  provision  as  intended 
to  make  it  easier  to  prosecute  "certain  hard-core  juvenile 
offenders"  as  adults,  since  that  would  be  accomplished  by  the 
transfer  amendments  proposed  in  section  1602(b).   Section  1601 
would  require  the  prosecution  of  a  seventeen-year-old  in  adult 
court  for  even  a  first  misdemanor  offense.   One  might  even  ask 
without  being  irreverent,  "Why  make  a  federal  case  of  it?" 
President  Nixon's  National  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goals  stated  that  "There  is  no  evidence 
that  federal  correctional  programs,  although  operated  in  well- 
managed  institutions,  produced  any  better  results  than  state 
progress.   In  commenting  on  the  arrest  statistics  of  the  F.B.I., 
the  Commission  further  remarked  that,  "While  these  statistics 
report  re-arrests  rather  than  re-convictions,  they  do  suggest 
failure  more  than  success.   They  also  suggest  that  this  failure 
of  the  federal  system  is  more  pronounced  with  juvenile  and 
youthful  offenders  than  with  adults."   The  National  Advisory 
Committee  for  Juvenile  Justice  and  Delinquency  Prevention, 
created  by  President  Ford  in  1975,  recommended  that,  "The 
jurisdiction  of  the  United  States  district  courts  over  offenses 
committed  by  juveniles,  that  would  be  designated  as  criminal  if 
committed  by  an  adult,  should  be  reduced  to  the  greatest  extent 
possible. " 

If  the  objective  of  lowering  the  age  of  jurisdiction  to 
seventeen  is  increased  crime  control,  it  might  be  advisable  to 
exajnine  the  impact  of  similar  state  legislation  on  crime  rates 
in  Houston,  Chicago,  Detroit,  Boston,  Atlanta,  St.  Louis,  and 
New  Orleans,  since  all  of  these  communities  have  had  years  of 
experience  in  controlling  crime  by  such  measures. 
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Section  1602(b) (2)  would  lower  the  minimum  permissible 
transfer  age  from  sixteen  to  fourteen.   Although  a  majority  of 
states  do  permit  the  prosecution  in  adult  court  of  serious 
felony  offenders  age  fourteen  or  over,  either  through  judicial 
waiver,  concurrent  jurisdiction,  or  excluded  offense  provisions, 
the  National  Council  of  Juvenile  and  Family  Court  Judges,  like 
the  aforementioned  National  Advisory  Committee  and  the  American 
Bar  Association,  recommends  age  sixteen  as  the  minimum  age  for 
criminal  prosecution.   The  Council's  position  on  waiver  and 
transfer  to  adult  court  is  appended  for  reference. 

Section  1602(b)  (3)  would  require  the  transfer  of  a 
juvenile  for  prosecution  for  his  second  transferable  offense. 
The  position  of  the  National  Council  of  Juvenile  and  Family 
Court  Judges,  and  most  states ,  is  that  the  decision  to  transfer 
a  juvenile  for  criminal  prosecution  should  be  within  the 
discretion  of  the  court.   Section  1602  (b)  would  remove  that 
discretion  from  the  court  for  second-time  violent  or  drug- 
trafficking  offenders. 

The  formal  statement  of  the  Department  of  Justice  suggests 
that  the  Administration's  intent  in  proposing  this  legislation 
is  to  vest  total  discretion  in  the  Attorney  General  regarding 
criminal  prosecution  of  such  "hard-core"  juvenile  offenders  age 
fourteen  and  older.   As  currently  drafted,  however,  it  is  unclear 
whether  section  1602(b)  would  preserve  the  Attorney  General's 
discretion  to  initiate  criminal  proceedings  by  a  motion  to 
transfer,  or  whether  it  would  eliminate  all  transfer  discretion 
for  such  repeat  offenders.   Further,  it  is  unclear  from  the 
language  of  the  Bill  whether  this  mandatory  transfer  would  be 
limited  to  juveniles  age  fourteen  and  over.   The  introduction 
of  this  new  clause  with  "however"  is  a  grammatical  indication 
that  the  mandatory  transfer  provision  does  not  merely  modify 
the  current  transfer  provision  but,  instead,  represents  an 
alternative  to  the  general  provision  of  the  paragraph  that 
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"a  juvenile. .. shall  be  proceeded  against  under  this  chapter..." 
and  stands  alone  as  a  requirement  that  any  juvenile  charged 
with  a  second  enumerated  offense  must  be  waived,  without  regard 
to  the  current  age  or  motion  requirements. 

We  urge  that  either  the  language  of  the  Bill  be  amended 
to  clarify  its  intent  or  that  a  clear  statement  be  included  in 
this  committee's  report  to  the  Senate  that  it  is  the  committee's 
understanding  that  the  mandatory  transfer  provision  becomes 
operational  only  if  the  Attorney  General  exercises  his  discretion 
to  move  for  the  transfer  of  a  juvenile  age  fourteen  or  older. 

Perhaps  the  most  disturbing  aspect  of  the  proposed 
legislation,  however,  is  its  bread  expansion  of  offenses  for 
which  a  juvenile  may  be  prosecuted  as  an  adult.   Presently, 
section  50  32  permits  the  waiver  of  juveniles  charged  with  a 
felony  punishable  by  a  maximum  term  of  ten  years'  imprisonment, 
or  more,  life  imprisonment,  or  death.   S829  would  amend  this 
provision  to  permit  the  waiver  of  juveniles  charged  with  a 
"crime  of  violence,"  a  term  that  is  very  broadly  defined  to 
include  not  only  felonies,  not  only  offenses  against  persons, 
but  any  offense  "that  has  as  an  element  of  the  offense  the  use, 
attempted  use,  or  threatened  use  of  physical  force  against  the 
person  or  property  of  another."   While  we  are  not  totally 
familiar  with  detailed  provisions  of  the  federal  criminal  code, 
if  such  language  appeared  in  the  law  of  many  states,  it  v;ould 
probably  encompass  such  offenses  as  misdemeanor  assault  or 
fighting,  simple  breaking  and  entering  or  criminal  trespass, 
vandalism  or  malicious  destruction  of  property,  even  tipping 
over  gravestones. 

Section  1603(d)  would  authorize  fingerprints  and 
photographs  of  a  juvenile  found  guilty  of  committing  an  act 
which,  if  committed  by  an  adult,  would  be  a  felony,  that  is 
a  crime  of  violence  or  an  offense  described  in  section  841, 


25-694  0-84-53 


826 


952(a),  955,  or  959  of  Title  XXI.   This  proposed  amendjnent 
would  be  consistent  with  provisions  found  in  most  state 
legislation,  if  the  proposed  definition  of  "criine  of  violence" 
was  re-drafted  to  comport  with  the  generally-accepted  definition 
of  crime  of  violence  used  by  the  F.B.I,  in  its  Uniform  Crime 
Reports.   However,  the  Administration's  comments  on  this 
provision  are  puzzling:   "Under  current  law,  the  name  and 
picture  of  a  juvenile  cannot  be  released  in  connection  with 
any  juvenile  delinquency  proceeding.   The  result  is  that 
frequently  an  adult  with  an  extensive  record  will  be  sentenced 
as  a  first  offender  because  the  court  is  not  familiar  with  his 
juvenile  criminal  history."   This  rationale  reads  as  if  the 
federal  judiciary  relies  on  the  printed  and  broadcast  media 
to  provide  them  with  criminal  history  information  that  can  be 
used  for  informed  sentencing  of  offenders.   We  pray  this  is  not 
so. 

In  summary,  this  legislation  is  poorly  reasoned,  ambiguously 
constructed,  and  contrary  to  most  recommendations  of  most  federal 
commissions  made  within  the  past  two  decades.   Moreover,  it 
unnecessarily  introduces  the  federal  presence  into  a  local 
responsibility — prevention  and  control  of  juvenile  delinquency, 
a  presence  that  certainly  cannot  be  justified  by  the  federal 
government's  past  record  of  preventing  crime  by  successfully 
dealing  with  juvenile  delinquency,  and  a  presence  that  is 
difficult  to  reconcile  with  notions  of  "a  more  perfect  democracy" 
or  this  Administration's  position  on  the  responsibilities  of 
state  and  loc-al  government. 

Respectfully  submitted, 


Aaron  Cohn 
President 

National  Council  of  Juvenile  and 
Family  Court  Judges 
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RESOLUTION 
ON 

WAIVER  AND  TRANSFER  TO  ADULT  COURT 

WHEREAS,  the  National  Council  of  Juvenile  and  Family  Court 
Judges  has  been  and  continues  to  be  concerned  about  all  serious, 
violent  or  repeated  offenses  and  the  victims  of  such  acts;  and 

WHEREAS,  the  National  Council  has  alway:  recognized  the 
responsibility  of  the  judge  to  protect  the  rights  and  interests 
of  society,  including  the  victims  of  crime  and  the  rights  and 
interests  of  the  juvenile;  and 

WHEREAS,  the  National  Council  believes  that  most  juvenile 
offenders  should  remain  within  the  juvenile  justice  system,  the 
National  Council  also  recognizes  that  some  juvenile  offenders 
are  not  appropriate  for  programs  available  to  the  juvenile  court 
and  should  be  transferred  to  the  adult  court  for  prosecution;  and 

VvTiEREAS,  the  National  Council  believes  that  the  prosecutor 
has  the  duty  to  identify  and  present  proper  cases  to  be  considered 
for  waiver,  the  juvenile  court  is  the  proper  forum  to  consider 
and  determine  all  of  the  complex  factors  involved  in  this  significant 
and  serious  decision;  and 

V.^^EREAS,  the  National  Council  believes  the  juvenile  court 
judge  is  in  the  unique  position  to  protect  society  and  the  rights 
of  all  parties  through  a  full  examination  of  all  factors  on  a  case 
by  case  basis,  and  rigid  legislative  standards  mandating  transfer 
to  adult  court  by  reducing  the  age  of  jurisdiction,  or  enlarging 
enumerated  crimes  or  by  prosecutorial  waiver,  will  not  achieve  the 
protection  of  society  and  the  rights  of  all  parties. 

NOW,  THEREFORE  BE  IT  RESOL\'^D,  the  National  Council  of 
Juvenile  and  Family  Court  Judges  urges  each  State  to  develop  and 
maintain  a  judicial  waiver  system  with  the  appropriate  criteria, 
};eeping  in  mind  the  protection  of  society  and  the  rights  of  the 
accused  juvenile;  and 
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BE  IT  FURTHER  RESOLVED,  that  each  State  create  and  inaintain 
pTOgraras  to  enabl_e  the  juvenile  court  to  discharge  properly  its 
responsibility  to  the  community  and  to  the  juveniles  within  its 
jurisdiction. 


ADOPTED,  July  15,  1981,  Annual  Conference 

National  Council  of  Juvenile  and  Family  Court  Judges 

Senator  Specter.  I  would  like  to  call  now  Prof.  Loren  H.  Roth, 
co-director,  law  and  psychiatry  program.  Department  of  Psychiatry, 
University  of  Pittsburgh,  to  be  introduced  by  Dr.  Melvin  Sabshin. 

STATEMENT  OF  PROF.  LOREN  H.  ROTH,  CODIRECTOR,  LAW  AND 
PSYCHIATRY  PROGRAM,  DEPARTMENT  OF  PSYCHIATRY,  UNI- 
VERSITY OF  PITTSBURGH 

Professor  Roth.  Unfortunately,  Senator,  Dr.  Sabshin  could  not  be 
here  because  of  a  personal  problem  in  his  family. 

Senator  Specter.  Well,  we  know  you.  Professor  Roth,  and  we 
welcome  you  here.  You  were  very  helpful  to  us  last  year  in  testimo- 
ny on  the  insanity  issue,  and  we  know  of  your  work  professionally. 
Of  course,  I  know  you  personally  as  well,  and  it  is  a  pleasure  to 
have  you  here. 

Professor  Roth.  Thank  you  very  much.  Senator. 

It  is  a  pleasure  for  me  to  be  here  representing  the  American  Psy- 
chiatric Association.  The  association  values  the  productive  discus- 
sion and  debate  we  have  had  with  you — and  with  other  Congress- 
men— over  the  past  year.  I  also  want  to  thank  you  personally  for 
your  kind  words  about  our  December,  1982  APA  position  statement 
concerning  the  insanity  defense,  which  you  kindly  submitted  for 
the  Congressional  Record,  January  26,  1983.  I  hope  that  we  will  be 
able  to  reciprocate  today  concerning  this  bill,  S.  829,  although  per- 
haps not  in  every  way. 

I  will  confine  my  remarks  largely  to  the  issue  of  the  insanity  de- 
fense. This  is  what  we  were  asked  to  testify  about.  Although  if  you 
like,  I  will  also  say  some  things  about  certain  of  the  juvenile  provi- 
sions. There  I  would  speak  not  as  an  APA  spokesman,  but  on  the 
basis  of  my  own  knowledge. 

We  are  favorably  impressed  with  the  major  insanity  defense  pro- 
visions of  S.  829.  The  bill  incorporates  many  of  the  approaches  and 
recommendations  that  have  evolved  over  the  last  year.  There  has 
been  a  gathering  consensus  about  the  insanity  defense,  for  exam- 
ple, between  the  American  Bar  Association — see  their  position 
statement — the  American  Psychiatric  Association,  and  to  some 
extent,  the  Department  of  Justice.  S.  829  has  a  certain  elegant  sim- 
plicity about  it,  especially  compared  to  some  of  the  other  bills  that 
we  have  reviewed. 

We  do,  however,  have  some  suggestions.  I  will  touch  upon  five 
areas.  Please  feel  free  to  ask  questions  as  I  go  along.  As  I  have 
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done  in  the  past,  I  will  also  submit  a  written  statement  following 
my  oral  testimony  in  which  I  will  try  to  respond  to  any  questions 
you  may  have. 

As  concerns  the  definition  of  insanity  in  S.  829,  page  169,  section 
20,  we  are  in  general  agreement.  We  are  pleased  the  definition  in- 
cludes the  word  "appreciation,"  as  relates  to  the  defendant's  under- 
standing of  wrongfulness.  This  is  an  important  word  and  an  impor- 
tant concept.  The  concept  of  appreciation  allows  the  expert  witness 
to  discuss  the  emotional  aspects  of  the  defendant's  makeup.  That  is 
why  we  incorporated  the  appreciation  approach  into  the  test  that 
we  proposed.  The  test  proposed  by  the  APA  is  entirely  similar  to 
that  proposed  by  the  American  Bar  Association.  Please  see  their 
position  statement  and  ours. 

I  should  note  that  the  test  proposed  for  insanity  in  S.  829  is 
slightly  different  than  that  which  the  APA  and  the  ABA  endorsed. 
The  test  in  S.  829  also  looks  to  whether  the  defendant  appreciated 
the  nature  and  quality  of  his  acts  and/or  not  only  whether  he  ap- 
preciated their  wrongfulness.  Here  we  are  supportive  of  the  ABA 
criticism  of  S.  829,  see  page  45  of  the  submitted  testimony.  The  test 
the  ABA  and  the  APA  proposed  has  the  advantage  of  simplicity 
over  the  proposed  in  S.  829.  There  may  be  an  advantage  at  this 
point,  however,  in  implementing  a  more  uniform  approach,  a  single 
test,  which  could  then  be  monitored  as  to  its  impact.  The  ABA  pro- 
vides further  rationale  for  this  criticism  of  S.  829  in  their  state- 
ment, I  will  not  amplify  on  that  idea. 

My  second  major  point  relates  to  a  deficiency  in  S.  829,  one  not 
present  in  your  bill,  S.  56.  Here  we  prefer  your  bill,  S.  56,  to  S.  829. 
See  the  Congressional  Record,  January  26,  1983.  From  our  perspec- 
tive as  medical  men,  the  law  of  insanity  has  been  a  failure,  in  part 
because  definitions  of  mental  disease  or  defect  are  usually  not  pro- 
vided. Here  we  might  have  a  long,  professional,  academic  debate 
about  the  propriety  of  defining  defect  or  disease.  I  am  not  certain 
you  want  that  here  today.  Let  ma  simply  say  that  the  law  has  re- 
sisted defining  disease  or  defect  for  a  variety  of  reasons.  This  has 
led  to  problems.  One  problem  with  the  no-definition  approach  is 
that  it  allows  for  exculpation  of  persons  who  have  mental  disorders 
or  defects  which  we  would  not  regard  as  severe.  Here,  preferably 
your  bill,  S.  56,  incorporates  the  word  "severe."  This  bill  does  not. 

The  APA  definition  for  disease  or  defect — which  you  incorporat- 
ed in  your  bill — includes  only  those  abnormal  mental  conditions 
that  "grossly  and  demonstrably  impair  a  person's  perception  or  un- 
derstanding of  reality."  In  defining  disease  or  defect  looked  for 
commonsense  English  words,  that  were  not  professional  jargon,  but 
which  nevertheless  pointed  in  the  direction  of  severity  of  disease  or 
defect  making  exculpation  more  morally  justified. 

Senator  Specter.  And  the  language  of  my  bill  satisfies  that? 

Professor  Roth.  Yes. 

Senator  Specter.  Good. 

Professor  Roth.  So  we  would  like  to  have  you  use  what  is  in  sec- 
tion D  of  your  bill,  S.  56. 

Senator  Specter.  Got  it.  Dr.  Roth. 

Professor  Roth.  Great.  Now  I  turn  to  the  issue  of  release  stand- 
ards. What  should  be  done  with  acquittees?  When  all  is  said  and 
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done,  this  issue  is  probably  as  important,  if  not  more  important, 
than  the  issue  of  the  adjudication  of  insanity,  per  se. 

In  general,  we  believe  that  the  release  provisions  in  S.  829  are  an 
improvement  over  the  past.  There  is  recognition. 

Senator  Specter.  How  would  you  improve  them  if  at  all? 

Professor  Roth.  Here  are  my  suggestions. 

The  idea  that  persons  can  be  dichotomized  into  two  groups,  those 
who  do  versus  those  who  do  not  create  a  substantial  risk  of  bodily 
injury  to  others,  is  not  consonant  with  present  psychiatric  knowl- 
edge, save  that  which  pertains  to  a  very  small  number  of  repetitive 
criminals.  As  we  have  now  testified  before  four  congressional  com- 
mittees, psychiatrists,  other  professionals,  parole  officers,  and  ev- 
eryone else  who  has  attempted  to  reliably  dichotomize  persons  into 
two  different  types — those  who  are  dangerous  versus  those  who  are 
not — have  failed.  This  determination  of  dangerousness — if  it  is  to 
be  made  at  all — should  instead  follow  the  model  proposed  by  John 
Monahan  at  the  University  of  Virginia  School  of  Law.  See  Dr. 
Monahan's  book.  The  role  of  the  professional  is  dangerousness  pre- 
dictions is  to  provide  a  rough  risk  estimate — 10  percent,  20  percent, 
40  percent,  60  percent,  that  is  the  best  the  professional  can  do. 

Senator  Specter.  And  at  what  line  do  you  release  a  patient? 

Professor  Roth.  This  is  the  important  point.  In  the  Conyers  bill, 
H.R.  1280,  which  we  prefer  to  S.  829  on  this  particular  point,  the 
approach  is  different.  The  point  at  which  release  takes  place  is  not 
a  scientific  matter.  It  is  instead  a  matter  of  conscience  and  discre- 
tion. 

Senator  Specter.  What  do  you  recommend? 

Professor  Roth.  I  do  not  really  know.  I  cannot  give  you  a  simple 
answer.  If  a  person  had  an  80-  or  90-percent  chance  of  reoffending 
in  a  serious  way,  then  obviously  this  is  too  great  a  chance  to  take. 

Senator  Specter.  Dr.  Roth,  we  are  running  very  short  of  time.  I 
would  like  your  best  judgment  on  how  to  articulate  that.  I  agree 
with  you  that  is  a  tremendously  important  point. 

Professor  Roth.  My  best  judgment  would  be  for  you  to  consult 
the  Conyers  bill,  H.R.  1280,  has  specific  language  and  an  approach. 
The  judge  is  given  descretion  to  decide  whether  the  extent  of  risk 
which  has  been  delineated  is  substantial  enough  to  justify  contin- 
ued retention  or  release.  This  is  the  best  way  to  handle  that. 

Senator  Specter.  I  see.  And  then  the  psychiatrist  gives  his  opin- 
ion. 

Professor  Roth.  The  psychiatrist  gives  a  risk  estimate,  and  tries 
to  present  his  idea  about  treatment,  what  next  should  be  done, 
what  would  need  to  be  controlled  in  the  community.  The  judge 
says:  "Is  it  worth  it?  Should  I  take  the  risk?  Shouldn't  I  take  the 
risk?" 

Senator  Specter.  So  it  is  a  judgmental  factor,  also. 

Professor  Roth.  It  is  a  judgmental  factor.  That  is  a  better  way  to 
go. 

Senator  Specter.  Fine. 

Professor  Roth.  Concerning  release,  we  are  also  not  happy  with 
the  provision  on  page  177  of  the  bill.  See  section  (e)(1).  This  section 
perpetuates  the  idea  that  people  can  be  discharged  outright.  The 
idea  is  that  the  treatment  is  in  the  institution.  Here  the  patient  is 
cured.  We  do  not  believe  that.  This  approach  does  not  comport  with 
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scientific  knowledge.  Section  {e)(2)  is  much  better.  Section  (eX2) 
allows  for  a  continuing  treatment  plan  and  supervision  in  the  com- 
munity, we  do  not  believe  that  anyone  should  be  released  outright 
as  cured,  especially  persons  who  have  committed  previous  violent 
acts.  There  should  be  continuing  community  followup — and  man- 
dated treatment — for  all  released  cases. 

For  my  next  point,  see  page  191.  Here  there  is  a  contradiction  in 
the  bill.  S.  829  provides  that  psychologists  or  psychiatrists  who  do 
reports  shall  report — under  some  circumstances — whether  the 
person  was  insane  at  the  time  of  the  offense  charged.  Thus,  though 
S.  829  does  not  permit  us  to  speak  of  insanity,  we  are  encouraged 
to  write  about  it.  This  is  a  contradiction.  Here  we  are  being 
wrongly  asked  for  an  ultimate  legal  conclusion,  namely,  sanity  or 
insanity,  guilt  or  innocense,  responsibility  or  nonresponsibility.  We 
have  asked  in  our  position  statement  not  to  be  requested  to  do  this. 

The  last  major  point  concerns  the  section  of  S.  829  relating  to 
conclusionary  testimony.  See  page  196,  section  (b).  The  APA  has 
spoken  favorably  about  an  approach  to  insanity  wherein  psychia- 
trists would  not  be  asked  the  answer  to  ultimate  questions.  Howev- 
er, this  section  of  S.  829  as  written,  is  extremely  vague.  It  is  suscep- 
tible to  different  interpretations.  We  have  discussed  this  problem 
with  professionals  at  the  ABA.  They  are  not  certain  what  this  sec- 
tion means.  Neither  is  Prof.  Richard  Bonnie,  at  the  University  of 
Virginia.  The  formulations  in  S.  56  or  in  H.R.  1280  are  clearer 
about  what  we  can  or  cannot  do.  If  we  are  not  to  address  ultimate 
legal  issues,  then  the  law  needs  to  specify  exactly  which  issues  are 
to  be  designated.  Elsewise,  we  could  have  experts  who  are  prevent- 
ed from  testifying  on  practically  anything  at  all,  for  example,  did 
he  know  he  was  shooting  a  man?  Is  that  an  ultimate  issue?  What 
about  diagnosis?  We  can  get  into  all  kinds  of  complexities  here. 

If  you  wish  to  consult  language  which  might  help  you  here,  the 
April  1983  Criminal  Justice  Mental  Health  Standards  Manual,  see 
page  79,  has  some  useful  language.  I  would  suggest  you  consult 
that  and  also  talk  with  Richard  Bonnie  at  the  University  of  Virgin- 
ia. See  also  my  written  statement. 

In  closing,  I  will  if  you  would  like  me  to,  make  a  few  comments 
about  juvenile  issue.  Otherwise,  I  can  stop  and  not  present  that. 

Senator  Specter.  Go  ahead. 

Professor  Roth.  Here,  I  want  to  emphasize  that  I  speak  for 
myself  and  not  the  American  Psychiatric  Association.  We  do  not 
have  a  position  in  this  area.  The  APA  did,  however,  have  a  1979 
task  force  that  dealt  with  the  proposed  revision  of  the  criminal  jus- 
tice standards,  including  the  juvenile  standards.  The  task  force 
noted  the  move  toward  extreme  criminalization  of  the  juvenile  of- 
fender to  be  problemmatic. 

Senator  Specter.  Do  you  think  the  discretionary  age  should  be  as 
low  as  14? 

Professor  Roth.  Personally  I  do  not. 

Senator  Specter.  Do  you  think  there  should  be  a  discretionary 
age  lower  than  16?  What  age  would  you  pick? 

Professor  Roth.  This  is  my  personal  opinion.  I  think  there  should 
be  a  discretionary  age  at  age  16,  not  at  age  14.  The  reasons  are 
two.  One  is  simply  fairness.  I  was  a  prison  doctor  for  2  years  at  the 
U.S.  Federal  Penitentiary  at  Lewisburg,  Pa.  I  am  familiar  with 
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prison  conditions.  I  am  a  consultant  to  jails.  The  point  you  raised 
earlier  was  an  excellent  one.  Where  are  these  young  people  going 
to  be  detained?  It  is  not  feasible  for  these  younger  persons  to  be  in 
a  commingling  situation.  We  also  need  to  look  at  emerging  empiri- 
cal information  here,  before  we  move  so  quickly.  The  States  are  ex- 
perimenting certifying  juveniles  to  adult  court.  I  brought  a  Law 
Review  Article  from  "Law  and  Psychology  Review,"  by  Smykla 
with  me  about  this  subject. 

Senator  Specter.  Would  you  make  that  available  to  us? 

Professor  Roth.  Yes. 

[The  following  was  received  for  the  record:] 
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Honorable  Arlen  Specter,  Senator 
United  States  Senate 
342  Russell  Senate  Office  Building 
Washington,  D.C.    20510 

Dear  Senator  Specter: 

It  was  a  pleasure  for  me  to  testify  for  you  on  behalf 
of  the  American  Psychiatric  Association  on  Thursday,  Mayi9, 
1983  at  the  Joint  Hearing  of  the  Subcommittees  on  Juvenile 
Justice  and  Criminal  Law  of  the  Committee  on  the  Judiciary, 
to  consider  S.829,  the  "Comprehensive  Crime  Control  Act  of 
1983." 

My  remarks  on  S.829  on  behalf  of  the  American  Psychiatric 
Association  were  directed  towards  sections  of  the  bill  dealing 
with  the  Insanity  Defense,  specifically  TITLE  V  -  OFFENDERS 
WITH  MENTAL  DISEASE  OR  DEFECT,  pages  169-196.   My  other  com- 
ments concerning  some  of  the  Juvenile  Justice  features  of  the 
bill  were,  however,  offered  on  my  own  behalf  -  not  on  behalf 
of  the  APA. 

This  letter  is  to  briefly  summarize  the  major  points  I 
made  and  to  indicate  further  readings  and  source  material 
which  may  be  helpful  for  you,  etc,  (see  also  enclosed). 

In  general,  we  are  favorably  impressed  with  TITLE  V  and 
with  the  approach  towards  the  definition  and  administration 
of  the  Insanity  Defense  that  is  developed  in  S.829.   As  I 
noted  at  the  hearing,  many  of  the  provisions  in  this  bill 
illustrate  the  growing  consensus  that  has  developed  over  the 
last  year  concerning  the  Insanity  Defense,  i.e.,  positions 
taken  by  the  American  Psychiatric  Association  in  its  Position 
statement  (see  enclosed) ,  positions  taken  by  the  American  Bar 
Association  and  by  others. 

As  I  indicated  at  the  hearing,  the  following  are  some 
suggestions,  however,  where  we  would  like  to  see  changes. 

Page  ]69,  §  20. 

We  are  pleased  with  the  overall  approach  taken  here 
concerning  the  definition  for  Insanity,  namely,  that  it  must 

be  shown  that  the  defendant  "as  a  result  of  mental  disease 
or  defect,  was  unable  to  appreciate  the  nature  and  quality 
or  the  wrongfulness  of  his  acts."   Incorporation  of  the 
concept  of  "appreciation"  as  opposed  to  "knowing"  or  "under- 
standing" wrongfulness  is  an  important  step  forvrard.   Thus, 
we  prefer  S.829's  definition  of  insanity  as  compared,  for 
example,  to  a  version  of  Mr.  Conyers'  bill,  HR1280  (February 
7,  1983)  which  we  recently  critiqued. 
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Concerning  §  20  we  do,  however,  have  a  suggestion  similar 
to  that  made  by  the  American  Bar  Association  -  see  ABA  written 
testimony  concerning  S.829,  given  to  you  on  May  19,  page  45  - 
Statement  of  William  W.  Greenhalgh  and  others.   Here  the  ABA 
indicates  that  it  would  be  more  economical,  would  promote  a 
more  uniform  definitional  approach  for  S.829  to  use  the  defini- 
tion for  insanity  advocated  by  the  ABA,  which  definition  is 
also  favorably  commented  upon  in  the  APA  Statement.   This 
definition  includes  only  that  the  defendant  "as  a  result  of 
mental  disease  or  defect,  was  unable  to  appreciate  the  wrong- 
fulness of  his  or  her  conduct  at  the  time  of  offense  charged." 
This  definition  omits  reference  to  appreciation  of  the  nature 
and  quality  of  the  defendant's  acts.   This  would  be  a  minor  but 
we  think  advisable  change. 

Page  170,  §20. 

We  would  make  an  addition  here.   We  strongly  advise  that 
S.829  provide  a  statutory  definition  for  mental  disease  or 
defect,  a  subject  where  the  bill  is  presently  silent.   S.829 
presently  gives  no  guidance  to  either  expert  witnesses  or  to 
the  jury  about  what  types  of  mental  conditions  (either  medi- 
cally or  legally  defined)  qualify  for  potential  exculpation 
by  reason  of  insanity.   Thus,  here  we  prefer  your  bill,  S.56, 
a  bill  "Restricting  and  limiting  the  Insanity  Defense  in 
Federal  Courts,"  Senate  Congressional  Record,  January  26, 
1983.   See  §16(d).   This  definition  you  propose  in  S.56  is 
also  that  proposed  by  the  American  Psychiatric  Association. 
"As  used  in  this  section,  .  .  .  mental  'disease  or  defect' 
includes  only  those  abnormal  mental  conditions  that  grossly 
and  demonstrably  impair  a  person's  perception  or  understanding 
of  reality  and  that  are  not  attributable  primarily  to  the 
voluntary  ingestion  of  alcohol  or  other  psychoactive  substances. 
In  accord  with  your  and  our  approach  (see  APA  Position  State- 
ment, page  12),  we  would  also  insert  the  word  "severe"  prior 
to  the  words  "mental  disease  or  defect,"  on  page  169,  line  21 
of  S.829.   At  the  time  of  the  hearing  on  S.829,  I  explained 
why  this  approach  would  be  advantageous.   The  past  failure  of 
the  law  to  adequately  define  mental  disease  or  defect  has  been 
one  of  the  more  important  reasons  why  administration  of  the 
Insanity  Defense  has  been  so  confusing.   Absent  such  a  defini- 
tional approach,  the  Insanity  Defense  sometimes  operates  to 
identify  persons  who  are  less  likely  to  be  treatable  through 
mental  health  means. 

Page  175  et  sag,  §4243. 

This  section,  permitting  subsequent  hospitalization  of  a 
person  acquitted  by  reason  of  insanity  -  and  other  later  sec- 
tions of  S.829  relating  to  discharge  decisionmaking  (page  176 
et  seq.)  are,  we  believe,  defective  insofar  as  they  perpetuate 
the  approach  of  the  past.   S.829  requires  Directors  of  facili- 
ties housing  acquittees,  and  also  the  courts,  to  dichotomize 
offenders  into  two  types  -  those  who  create  a  substantial  risk 
of  bodily  injury  to  another  person  or  serious  damage  to  property 
of  another  versus  those  who  do  not.   This  approach  is  a  "Pre- 
diction of  Dangerousness"  approach,  an  approach  we  believe  to 
be  fraught  with  error.   (See  the  enclosed  material  from  our 
1974  APA  Task  Force  Report  on  this  subject.) 
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We  do  recognize  that  an  alternative  to  this  is  a  difficult 
matter  to  contemplate,  let  alone  to  spell  out  in  legislation. 
Nevertheless,  we  do  not  believe  that  such  dichotomies  can  pres- 
ently be  reliable  or  valid  given  the  state  of  behavioral  science 
on  this  subject.   Instead,  we  offer  two  alternatives  for  your 
consideration.   The  first  approach  is  that  specified  in  the 
February  7,  1983  draft  of  HR1280,  Mr.  Conyers'  bill.   See  §4172 
and  §4173  of  the  Conyers'  bill.   Under  the  approach  of  HR1280, 
the  mental  health  examiner  is  asked  his  opinion  "of  the  likeli- 
hood that  the  person  will  commit  acts  of  serious  bodily  injury 
to  any  person  or  substantial  damage  to  the  property  of  others." 
Thus,  a  likelihood,  or  probability  of  risk  estimate  is  made. 
Courts  then  go  on  to  decide  whether  "the  likelihood  that  the 
committed  person  will  commit  acts  of  serious  bodily  injury  to 
any  person  or  substantial  damage  to  the  property  of  others  is 
no  longer  sufficiently  substantial  to  justify  commitment." 
This  approach,  similar  to  that  advocated  by  John  Monahan  in  his 
1981  NIMH  monograph  (The  Clinical  Prediction  of  Violent  Behavior) 
is  a  more  honest  one  and  is  more  compatible  with  present  scien- 
tific knowledge  than  is  the  dichotomy  (dangerous-nondangerous) 
approach  now  found  in  S.829.   Under  the  approach  in  HR1280,  the 
court  must  make  a  social  policy  decision  whether,  in  its  view, 
it  is  justifiable  to  take  a  chance.   Courts  have  discretion  and 
are  permitted  to  decide  how  great  a  chance  they  wish  to  take. 
The  Court's  hands  are  not  tied  to  prove  nondangerousness  prior 
to  release,  etc.,  or  to  prove  dangerousness  to  justify  detention. 

An  alternative  approach  to  the  release  problem  would  be 
to  adopt  the  strategy  which  the  APA  has  previously  endorsed. 
This  is  the  approach  now  pursued  in  Oregon  where  a  multidisci- 
plinary  Review  Board,  which  includes  citizen  participation, 
makes  release  decisions,  much  as  does  a  parole  board.   This 
model  of  shared  decisionmaking  is,  we  believe,  preferable  to 
the  "psychiatrist  tells  the  court"  approach  of  the  past.   We 
invite  you  to  consider  the  Oregon  alternative.   I  have  enclosed 
for  your  interest  three  papers  describing  the  Oregon  approach. 
See  also  our  APA  Position  Statement. 

Page  177,  §4243(e)  1  &  2. 

We  are  in  agreement  with  the  approach  taken  in  (e) (2) . 
§ (e) (2)  provides  for  conditional  release  under  a  prescribed 
treatment  regimen.   But  we  are  not  pleased  with  § (e) (1). 
Based  on  a  theory  of  nondangerousness,  this  section  allows 
for  the  acquittee's  discharge  from  an  institution  without 
adequate  follow-up  provided.   This  is  highly  unrealistic. 
In  our  opinion,  all  offenders  should  be  released  only  under 
the  approach  of  (e) (2),  i.e.,  that  there  is  the  expectation 
that  the  released  offender  will  continue  in  treatment.   Our 
APA  Position  Statement  contains  further  justification  of  our 
criticism  of  this  provision  of  S.829.   §(e)(l)  perpetuates  a 
mistaken  "Institutional  Model  of  Treatment"  wherein  the  insti- 
tution is  regarded  as  the  major  focus  of  treatment  and  where 
the  acquittee  is  therefore  discharged  once  he  is  no  longer 
deemed  dangerous.   This  model  is  incompatible  with  our  present 
psychiatric  knowledge.   Delete  (e) (1) . 

Page  191,  §4247 (c)  (B)  . 

The  examiner  is  to  designate  in  a  report  "whether  the 
person  was  insane  at  the  time  of  the  offense  charged." 
(Emphasis  added.)   We  disagree.   Why  are  examiners  encouraged 
to  write  that  which  they  are  later  not  entitled  to  speak  (see 
page  196,  Rule  704.  Opinion  on  Ultimate  Issue).   The  APA 
Position  Statement  is  critical  of  psychiatrists'  testifying 
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about  ultimate  legal  issues.   "Insanity"  is  certainly  one  ot 
those  ultimate  issues.   S.829  does  not  permit  experts  to  testify 
about  ultimate  conclusions  at  the  time  of  trial.   Thus,  they 
also  should  not  do  so  in  written  reports.   §4247 (c)  (B)  should 
be  changed  for  consistency  if  for  no  other  reason. 

Page  196,  Rule  70  4.  Opinion  on  Ultimate  Issue. 

Please  see  the  APA  Position  Statement  concerning  this 
provision.   Here  we  indicate  the  problems  we  have  in  providing 
scientifically  acceptable  testimony  on  ultimate  issues.   How- 
ever, this  section  of  S.829  as  written,  is,  we  believe,  sus- 
ceptible to  potential  misinterpretation.   If  its  intent  is  to 
prevent  the  expert  witness  from  "answering  the  ultimate  question" 
then  the  approach  taken  in  your  Insanity  bill  (S.56)  would  be 
preferable.   Here  in  S.56  (see  §16 (c))  the  exact  wording  of  the 
ultimate  question  is  spelled  out.   Opinions  as  to  whether  the 
defendant  "lacked  the  capacity  to  appreciate  the  wrongfulness 
of  his  conduct"  are  not  permitted.   The  approach  of  S.56,  spell- 
ing out  the  exact  issues  reserved  for  the  triers  of  fact,  is 
clearer  and  preferable  to  that  of  S.829. 

Alternatively,  we  suggest  you  consider  the  approach  to 
Ultimate  Issue  Testimony  given  in  the  April  1983  Draft  of  the 
Criminal  Justice  Mental  Health  Standards  of  the  American  Bar 

Association.   See  page  78,79.   Here  it  states  that  "the  expert 
witness  should  not  express,  or  be  permitted  to  express,  an 
opinion  on  any  question  requiring  a  conclusion  of  law  or  a 
moral  or  social  value  judgment  properly  reserved  to  the  court 
or  the  jury."   Richard  Bonnie  at  the  University  of  Virginia 
School  of  Law  (804-924-3209)  is  a  helpful  resource  person  here. 

Concerning  the  Juvenile  Justice  portions  of  S.829,  I  hasten 
to  add  that  I  am  no  expert  here.   We  do  not  have  an  APA  Position 
about  the  age  above  which  juveniles  might  be  suitable  candidates 
for  transfer  to  adult  court  jurisdiction.   APA  Task  Forces  in 
the  past  have,  however,  expressed  concern  over  the  rather  mono- 
lithic approach,  now  increasingly  pursued  in  the  juvenile 
justice  system,  which  permits  full  criminalization  of  the 
juvenile  offender.   In  thinking  through  this  issue,  I  believe 
that  at  least  tv/o  considerations  must  be  taken  into  account. 
First,  is  it  fair  and  reasonable  that  juveniles  (particularly 
those  ages  14-16)  be  handled  in  the  adult  courts?   What  harmful 
impact  might  this  have  upon  some  such  juvenile  offenders? 
Second,  it  is  important  to  consider  whether  the  apparent  objec- 
tive of  the  proposed  legislation  will,  in  fact,  be  accomplished 
by  the  proposed  provisions  of  the  law. 

The  first  set  of  considerations  concerns  the  propriety  of 
co-mingling  youth,  ages  14  and  15,  with  adult  offenders.   The 
prisons  are  already  overcrowded.   Such  juveniles  are  at  risk 
for  jail  or  prison  suicides,  and  for  becoming  the  victims  of 
prison  violence  (see  my  enclosed  Draft  Chapter) .   Certainly, 
we  cannot  be  overly  optimistic  about  the  past  rehabilitative 
approaches  of  the  Juvenile  Justice  System.   Yet  dismissing 
future  rehabilitative  attempts  for  14  and  15  year-olds  seems  a 
drastic  alternative. 

Before  embarking  upon  these  approaches,  it  is  also  impor- 
tant to  consider  the  results  elsewhere  in  the  country  where 
juveniles  have  been  certified  over  to  adult  courts.   There  is 
growing  empirical  data  becoming  available  about  the  practice 
and  the  experiences  to  date  of  the  states  and  should  be  con- 
sidered.  See  the  enclosed  article  by  Smykla  from  Law  and 
Psychology  Review  which  provides  statistics  concerning  present 
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state  practices.   Smykla's  article  also  indicates  the  potential 
problems  with  such  approaches  and  specifies  some  alternatives. 
See  also  *-he  enclosed  clippings  from  The  New  York  Times.   A 
helpful  resource  here  may  be  the  study  "Youth  in  Adult  Courts: 
Between  Two  Worlds,"  conducted  by  the  Academy  for  Contemporary 
Problems  in  Columbus,  Ohio  under  a  grant  from  the  Justice 
Department.   The  results  of  that  study  should  certainly  be 
considered  in  relationship  to  S.829's  provisions  for  juveniles. 
Confronted  with  youths  appearing  quite  different  from  their 
usual  clientele,  judges  from  adult  courts  may  give  fines,  make 
special  placements,  recertify  back  to  juvenile  court,  or  pursue 
any  of  a  number  of  alternatives  other  than  to  sentence  the 
youth  to  prison  as  an  adult.   Such  approaches  by  adult  judges 
may,  however,  increase  rather  than  lessen  society's  control 
over  the  violent  juvenile.   The  operational  significance  of 
the  proposed  legislation  should  thus  be  contemplated  prior  to 
its  passage.   Perhaps  the  empirical  data  now  available  will 
point  to  other  more  effective  approaches  for  controlling 
violent  juveniles. 

Thank  you  again  for  the  opportunity  to  appear  before  you 
on  behalf  of  the  American  Psychiatric  Association. 

I  would  be  glad  to  try  to  answer  any  further  questions 
you  may  have. 

Sincerely, 


Loren  H.  Roth,  M.D.,  M.P.H. 
Professor  of  Psychiatry 
Chief,  Adult  Clinical  Services 
Co-Director,  Law  &  Psychiatry 

Program 
For  the  American  Psychiatric 

Association 
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Treating  Violent  Behaviors  in  Prisons,  Jails, 
and  Other  Special  Institutional  Settings 
Loren  H.  Roth,  MD,  MPH 

Chapter  11 

in 

CLINICAL  TREATMENT  OF  THE  VIOLENT  PERSON 

TREATING  VIOLENT  BEHAVIORS  IN  PRISONS,  JAILS, 
AND  OTHER  SPECIAL  INSTITUTIONAL  SETTINGS 
Introduction 

Treating  violent  behaviors  in  prisons,  jails,  and  other  special 
institutional  settings  poses  problems  and  opportunities  similar  to, 
but  also  different  from,  other  settings.   Information  about  treating 
violence,  discussed  elsewhere  in  this  volume,  is,  however,  broadly 
relevant  to  the  concerns  of  correctional  personnel.   Correctional 
workers  and  mental  health  clinicians  who  work  in  prisons  and  jails 
are  strongly  advised  not  to  regard  violent  behavior  as  a  "unitary 
phenomenon"  that  results  from  a  single  cause,  such  as  a  person's 
mental  illness  or  even  inevitably  from  poor  social  conditions.   Thus 
similar  to  violence  committed  elsewhere,  much  inmate  violence  is  not 
likely  to  be  corrected  by  any  single  intervention.   Instead,  as  in 
other  -settings,  individual  assessment  of  the  violent  person  and 
situation,  as  well  as  assessment  of  the  social  milieu  in  which  violence 
has  occurred,  should  take  place  prior  to  designing  interventions  or 
evaluating  treatment  outcomes  (see  chapter  1). 

Treating  and  managing  violent  behavior  is,  of  course,  not  the  sole 
concern  of  correctional  workers  or  mental  health  clinicians  who  work 
in  institutional  settings.   Such  persons  must  also  direct  themselves 
to  assuring  the  general  delivery  of  needed  medical  and  psychological 
services  for  disturbed  inmates  and  others  experiencing  the  variety  of 
stresses  that  are  often  a  feature  of  the  correctional  environment 
(see  generally  Toch  1975;  Roth  1980;  National  Institute  of  Mental 
Health  1982b) . 

Compounding  the  problem  of  treating  violent  persons  in  correctional 
and  quasi-correctional  settings  is  that  —  realistically  —  prisons, 
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jails,  and  other  special  institutions  serve  disparate  functions  that 
go  beyond  rehabilitative  treatment;  they  are  required  to  provide 
custody  (in  effect,  incapacitation)  for  inmates,  some  of  whom  have 
harmed  others  in  the  past  and  who  are  viewed  by  society  as  likely  to 
do  so  again.   The  clash  between  the  conflicting  organizational  goals 
of  corrections  has,  for  many  years,  been  the  bane  of  correctional 
workers,  planners,  and  theorists  (see,  e.g.,  Hepburn  and  Albonetti 
1980)  .   Despite  the  movement  in  corrections  over  the  last  decade  toward 
punishment  and  custody  and  away  from  rehabilitation,  not  all  workers 
in  this  field  have  abandoned  the  rehabilitative  approach  (see,  e.g., 
Halleck  and  Witte  1977) .   Neither  has  academic  thinking  yet  given  up 
on  future  possibilities  for  a  more  corrective  approach  toward  inmates 
(see  generally,  Martin  et  al.  1981).   Hopefully  services  provided  to 
violent  inmates  will  "carry  through"  once  they  are  discharged  to  the 
community  (see  generally  chapter  3).   The  concerns  of  correctional 
workers  and  mental  health  clinicians  in  prisons,  jails,  and  other 
special  institutions  thus  encompass  not  only  preventing  institutional 
violence  but  also  maximizing  opportunities  for  offenders  or  offender- 
patients  to  learn  in  the  institution. 

Compounding  the  challenge  for  correctional  workers,  particularly 
those  working  in  overcrowded  unpalatable  prisons  and  jails  (Gardner 
1982;  Allinson  1982),  is  the  pessimism  voiced  from  many  quarters  whether 
the  prevention  of  inmate  violence  is  really  possible  in  such  pernicious 
environments,  especially  without  fundamental  changes  occurring  in 
inmate-inmate  and  staff-inmate  relationships  and  just  as  importantly 
in  the  overall  structure,  organization,  and  management  of  the  institution. 
Thus  Cohen  (1976),  in  discussing  basic  changes  needed  in  prison 
organization  to  combat  inmate  violence,  recommends  grievance  procedures, 
ombudsmen,  staff-inmate  councils  and  tribunals,  as  well  as  many  other 
not  so  formal  changes  necessary  to  cause  "fundamental  changes  in  the 
general  spirit  or  climate  of  the  institution"  (p.  20)  (see  also  National 
Institute  of  Mental  Health  1977)  . 

To  reduce  prison  sexual  violence,  Lockwood  (1982)  recommends  not 
only  human  relations  training  for  targets  of  violence  to  teach  them 
more  effective  nonviolent  responses  to  aggressive  approaches,  but  also 
staff -guided  inmate  self-government  to  discourage  inmate  exploitation. 
Bowker  (1982) ,  discussing  prison  victimization,  including  physical 
victimization,  suggests  the  following  solutions  for  prevention: 
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Providing  modifications  of  the  correctional  environment  to  allow  better 
scrutiny  of  .inmate  behavior,  instituting  a  correctional  ombudsman 
program,  classifying  by  victimization  potential,  increasing  institutional 
security  with  more  attention  given  to  preventing  contraband,  facili- 
tating visits  from  loved  ones,  conjugal  visits,   normalizing  prison 
industries,  increasing  therapeutic  roles  for  correctional  officers, 
improving  staffing,  implementing  co-corrections  (mixing  of  sexes) , 
unit  management,  and  lowering  incarceration  rates.   Bowker's  recommenda- 
tions are  representative  of  the  usual  discussions  in  the  area  of  prison 
violence.   They  focus  on  many  facets  of  the  structure  of  institutional 
life.   From  this  perspective,  inmate  violence  is  but  another  manifestation 
of  the  general  problem  that  prisons  presently  have  in  establishing  safe 
living  conditions  for  inmates  while  providing  opportunity  structures 
and  other  interpersonal  motivators  likely  to  encourage  less  violent 
inmate  institutional  behaviors.   (See  also  generally  Johnson  and  Toch 
1982;  Cohen  et  al .  1976.) 

Investigative  reports  performed  following  periods  of  extreme 
violence  (both  group  and  individual  violence)  at  American  peniten- 
tiaries also  illustrate  the  above  concerns  and/or  strategies  for 
preventing  inmate  violence.   Thus,  in  1980  when  New  Mexico  inmates 
overran  the  prison  and  murdered  33  fellow  inmates  and  injured  many  more 
(some  in  a  quite  sadistic  manner) ,  a  subsequent  report  of  the  State 
Attorney  General  made  two  major  recommendations  for  change:  (1)  that  the 
State  "establish  and  fund  an  incentive-based  inmate  corrections  policy" 
including  "a  range  of  programs,  housing  and  job  assignments  and  other 
formal  incentives  (which)  are  the  tools  of  control,"  and  (2)  that  the  State 
"hire  and  hold  accountable  stable,  professional  management  to  implement 
that  policy."   The  initial  takeover  of  the  prison  was  instituted  by  a 
"group  of  highly  volatile,  alienated  inmates  who  perceived  that  they  had 
little  to  lose  by  initiating  the  takeover,"  inmates  who  had  been 
mistakenly  placed  in  a  medium  security  dormitory.   The  years  preceding 
the  New  Mexico  riot  had  seen  a  succession  of  wardens  at  the  New  Mexico 
penitentiary  and  also  a  succession  of  State  corrections  secretaries  with 
a  consequent  blurring  of  correctional  philosophy  and  direction  occurring 
at  the  prison  (Attorney  General,  State  of  New  Mexico  1980,  Part  II, 
pp.  31-36)  .   Similarly,  when  8  murders  occurred  over  slightly  more  than 
a  2-year  period  in  the  1970s  at  the  Federal  Penitentiary  at  Lewisburg, 
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Pennsylvania,  a  Board  of  Inquiry  issued  a  report  with  all  too  familiar 
recommendations  emphasizing  the  need  for  better  management  at  the 
penitentiary,  including  unit  management;  improved  management-staff 
communications;  improved  staff  supervision,  including  having  correctional 
personnel  patrolling  the  living  units  rather  than  being  in  the  corridors; 
dispersing  troublesome  inmates  to  other  prisons;  and  other  related  ideas 
(Board  of  Inquiry  1976)  . 

While  the  above  approaches  for  reducing  violence  make  considerable 
sense  and  certainly  are  advisable  from  the  managerial  perspective, 
"front  line"  correctional  workers  (and  even  correctional  workers  in 
middle  management)  will  note  that  bringing  about  such  changes  is 
often  beyond  their  control.   Considerable  challenge  is  posed  such 
persons  to  identify  and  implement  realistic  and  achievable  changes 
in  the  prison  milieu  or  in  the  approach  to  individual  inmates  that 
serve  to  reduce  violence.   A  few  suggestions  along  this  line  illustrate 
the  kinds  of  systems  changes  that  might  be  more  easily  made  (see  also 
below) .   A  recent  study  in  six  Federal  prisons  investigated  the 
impact  of  spatial  density  (square  feet  per  individual)  and  social 
density  (numbers  of  occupants  per  living  unit)  on  such  indices  as 
inmates'  perceptions  of  the  quality  of  their  housing  environment,  illness 
complaints,  disciplinary  records,  and  other  measures.   One  finding 
was  that  inmates  "prefer  privacy  and  a  clearly  demarcated  boundary  of 
'my  space'  to     shared  or  open  territory,  even  if  square  footage 
must  be  reduced  in  order  to  achieve  such  privacy."   While  inmates 
prefer  single  cells  to  dormitories,  "single  bunking,  spaciousness, 
and  segmenting  the  dormitories  into  small  bays  (partitions)  were  all 
associated  with  reductions  in  the  negative  reactions  typically 
associated  with  open  dormitories."   Thus  this  study  suggested  that 
some  negative  effects  on  inmates  brought  about  by  dormitory  crowding 
can  be  attentuated  by  providing  inmates  private  spaces  within  such 
dormitories  (National  Institute  of  Justice  1980b,  pp.v,  131).   Most 
authorities  believe  there  is  an  association  between  prison  and  jail 
overcrowding  and  inmate  violence  (Clements  1979) .   Therefore,  making 
the  above  changes  in  correctional  environments  might  be  salutary  in 
the  prevention  of  violence  (see  also  below). 


25-694  0-84-54 


842 


•  A  second  example  of  achievable  change  comes  from  the  jail 
environment.   Correctional  officers  from  the  House  of  Detention, 
the  oldest  jail  on  Riker's  Island,  note  that  most  fights  and  stabbings 
occur  around  the  telephones,  as  large  groups  of  inmates  wait  around 
to  make  the  single  six-minute  daily  call  that  they  are  allowed. 
Thus  a  simple  measure,  such  as  installing  more  telephones,  might  reduce 
inmate  violence  in  accord  with  some  of  the  social-psychological 
ideas  discussed  below;  i.e.,  that  attempts  be  made  to  reduce  situational 
stresses  that  appear  to  impact  most  heavily  upon  some  inmates  because 
of  their  individual  psychology,  predispositions,  or  expectations 
(McGill  1983,  p. 38) . 
Violence  and  the  Correctional  Environment 

While  as  Toch  and  others  note,  the  correctional  environment  has 
a  differential  impact  on  inmates,  depending  on  their  backgrounds, 
personalities,  and  previous  life  experiences  (Toch  1975;  Toch  1981; 
Bukstel  and  Kilmann  1980) ,  few  persons  are  of  the  opinion   that 
the  overall  impact  of  present  correctional  environments  is  salutary 
for  the  mental  health  and  psychological  adjustment  of  inmates  (e.g., 
DeWolfe  and  DeWolfe  1979).   In  1982,  29  states  were  operating  their 
corrections  systems  under  Federal  court  order  or  other  instruction. 
These  court  orders  related  to  prison  overcrowding,  poor  medical  care, 
filth,  bad  food,  plumbing,  and  other  institutional  conditions;  but 
lack  of  counseling,  vocational  programs,  and  rehabilitative  services 
were  also  under  attack  (Rawls  1982) .   (See  also.  National  Institute 
of  Justice  1980a).  As  noted  by  Dunn  (1982),  conditions  in  correctional 
institutions   which  have  serious  mental  health  consequences  and  which 
fall  within  the  scope  of  "cruel  and  unusual"  punishment   include 

(1)  negligent  protection  or  abuse  of  inmates'  personal  safety, 

(2)  dangerous  and  debilitating  overall  conditions  of  confinement, 
and  (3)  denial  of  access  to  medical  or  mental  health  care..  While 
such  institutional  conditions  do  not  necessarily  cause  inmates  to 
become  violent,  there  is  general  agreement  that  they  do  increase  the 
probability  of  violence  among  inmates.   The  base  rate  of  violence 
(probability  of  violence)  perpetrated  by  inmates  living  under  such 
environmental  circumstances  will  be  higher,  as  will  the  numbers  of 
persons  (victims)  suffering  injury.   Furthermore,  such  poor  conditions 
impact  negatively,  especially  on  susceptible  persons  likely  to 
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become  victims,  including  the  mentally  ill  (see  e.g.,  Wiehn  1982).   With 
respect  to  violence,  poor  institutional  conditions  are  further  compounded 
by  trends  and  patterns  in  incarceration,  including  an  increasing 
proportion  of  prison  inmates  who  have  previous  histories  of  violent 
behavior.   The  proclivity  of  these  men  toward  violence  as  a  means 
of  problem  solving  or  to  obtain  what  they  want  has,  to  some  extent, 
already  been  established.   The  proportion  of  prison  inmates  who  are 
violent  offenders      increased  from  52  percent  to  57  percent  from 
1974  to  1979.   In  jails  the  share  of  inmates  who  were  violent  offenders 
increased  from  26  percent  to  30  percent  between  1972  and  1978  (Bureau 
of  Justice  Statistics  1982b,  p. 35). 

The  leading  development  has,  of  course,  been  progressive  prison 
overcrowding  wherein  the  total  United  States  prison  population  in 
mid-1982  reached  394,380,  representing  a  6-month  increase  of  6.9 
percent.   Should  the  rate  of  growth  continue,  the  United  States  prison 
population  will  exceed  one-half  million  before  the  end  of  1984 
(Bureau  of  Justice  Statistics  1932a)  .  While  historically  jails  have 
not  experienced  such  a  similar  degree  of  overcrowding,  a  recent  survey 
also  indicates  that  in  mid-1982,  210,000  persons  were  confined  in 
local  jails,  a  population  that  was  one-third  higher  than  when  previously 
measured  in  1978  (Bureau  of  Justice  Statistics  1983a) .   Overcrowding 
in  jails  has  become  a  problem,  particularly  among  larger  jails  in  urban 
areas  (see  also  Allinson  1982)  .   For  a  number  of  reasons,  the  jail 
environment  is  particularly  stressful  to  inmates.   This  is  a  period  of 
rapid  change  when  the  inmate  must  adjust  to  the  loss  of  freedom,  at  times 
undergo  drug  withdrawal,  where  inmate  suicide  and  other  manifestations 
of  inmate  stress  have  long  been  endemic,  and  where  institutional  personnel 
must  focus  on  the  prevention  of  inmate  violence  toward  others  (see 
generally  Roth  1980;  National  Institute  of  Mental  Health  1982b;  Gibbs 
1982) .   Overcrowding  in  jails  and  prisons  is  occurring  because  of  the 
public's  generally  tough  "locJc  'em  up"  mentality  and  possibly  because  of 
changes  in  correctional  philosophy  about  parole  and  the  increased  use  of 
determinate  sentences  (e.g.,  Gardner  1982);  this  philosophy  is  not  likely 
to  diminish  during  the  decade.   Assuming  continuing  overcrowded  conditions, 
correctional  workers  will  be  challenged  to  develop  individual  inter- 
ventions and/or,  in  other  ways,  to  alter  overcrowded  environments  so  as 
to  reduce  inmate  violence  (see  below) . 
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It  thus  comes  as  no  surprise  that  problems  of  inmate  violence, 
in  protecting  the  weak  from  the  strong,  have  been  noted  in  well-known 
court  cases  relating  to  deplorable  conditions  in  both  prisons  and  jails. 
Pugh  V.  Locke,  a  1976  Alabama  case  is  such  an  example.   Concerning 
conditions  in  Alabama's  penal  institutions.  Judge  Johnson  noted: 
Further  effects  of  failure  to  classify  (inmates)  are 
manifold.   Violent  inmates  are  not  isolated  from  those 
who  are  young,  passive,  or  weak.   Consequently,  the 
latter  inmates  are  repeatedly  victimized  by  those 
who  are  stronger  and  more  aggressive.   Testimony 
shows  that  robbery,  rape,  extortion,  theft  and 
assault  are  everyday  occurrences  among  the  general 
inmate  population.   Rather  than  face  this  constant 
danger,  some  inmates  voluntarily  subject 
themselves  to  the  inhuman  conditions  of  prison 
isolation  cells. 
(Pugh  V.  Locke  1976,  p.  324.)   Similar  problems  have  recently  been 
described  in  the  Texas  prison  system  where  the  trial  court  found 
Texas  institutions  to  be  "violence  ridden  and  operated  in  a  manner 
which  placed  inmates  in  a  position  of  authority  over  other  inmates, 
an  authority  enforced  by  violence"  (Merritt  1983,  p.  158;  Ruiz  v. 
Estelle  1980).   In  Texas  in  1981,  11  inmates  were  killed  by  other 
inmates,  an  increase  of  more  than  twice  the  number  of  inmates  slain 
in  either  of  the  previous  2  years. 

Problems  in  treating,  isolating,  or  otherwise  humanely  managing 
violent  inmates  who  act  out  have  also  been  a  feature  of  various  jail 
lawsuits.   For  example,  in  Owens-El  v.  Robinson  (1978),  a  lawsuit 
dealing  with  conditions  at  the  Allegheny  County  Jail  in  Pittsburgh, 
Pennsylvania,  the  court  noted  that   acting  out  inmates  were  placed  in 

restraint  rooms,   either  in  a  hospital  gown  or  "naked  on  a  canvas 
cot  with  a  hole  cut  in  the  middle.   Their  body  wastes  drop     through 
the  hole  into  a  tub  on  the  floor  underneath  the  cot."   Some  inmates 
were  held  this  way  for  as  long  as  29  days.   This  method  was  used  to 
handle  inmates  who  exhibited  antisocial  behavior  as  well  as  those  with 
severe  mental  disorders;  neither  group  of  inmates  received  adequate 
medical  or  psychiatric  supervision.   There  were  no  psychiatrists  or 
psychologists  on  the  jail  staff.   Eventually,  as  a  result  of  these 
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conditions  and  later  litigation,  a  jail  mental  health  unit  with  increased 
medical  and  psychiatric  coverage  was  mandated  by  the  courts  (Inmates  of 
Allegheny  County  Jail  v.  Pierce  1979) .       • 

Overcrowding  in  correctional  institutions  is  of  particular  concern 
with  respect  to  violence  prevention,  whether  overcrowding  is  measured 
by  spatial  considerations  or  by  social  density  (the  number  and  inter- 
actional patterns  of  inmates) .   In  his  review  of  the  subject,  Clements 
(1979,  pp. 220, 222)  notes  that: 

When  physical  density  and  spatial  configurations 
prevent  privacy  or  adequate  personal  space,  males 
are  particularly  stressed.   In  a  crowded  prison 
setting,  allowing  for  the  likelihood  that  hostile 
responding  is "seen  as  a  way  of  handling  problems, 

aggression,  both  verbal  and  physical,  will  increase. 
.  *   *   * 

Crowding  and  idleness  are  intertwined  in  a  circular 
cause-effect  relationship.   Overcrowding  means 
more  prisoners  without  constructive  jobs  or  programs, 
r   Epidemiological  studies  of  inmate  misconduct  rates  and  of  assaults 
in  correctional  institutions  have  tended  to  confirm  these  ideas. 
For  example,  McGuire ' s  study  of  7  Federal  correctional  institutions 
showed  that  higher  levels  of  crowding,  greater  percentages  of  new 
inmates  in  the  confined  fSopulation,  larger  institutional  scale,  and 
larger  percentages  of  the  confined  population  with  a  personal  offense 
as  the  basis  for  the  current  incarceration  are   all  linked  to    higher 
levels  of  correctional  violence  (Federal  Prison  System  1981) .   Nacci  et  al. 
(1977)  fotond  that  high  population  density  (low  amounts  of  space  for  inmates 
is  associated  with  increased  Institution  Disciplinary  Committee  reports, 
total  assault  and  assault  on  inmate   rates.   The  relationship  is 
strongest  in  youth- juvenile  and  young  adult  institutions.   Inter- 
.mediate       term  adults  react  least  violently  to  overpopulation. 
In  long  term  adult  institutions,  assault  on  other  inmate  rates  and 
high  density  are  related,  but  Institution  Disciplinary  Committee  rates 
remain  relatively  unaffected  by  density  levels.   To  combat  these 
problems,  Nacci  et  al .  (19  77)  note  a  number  of  environmental  manipulations 
that  may  be  made  to  reduce  inmates'  perceived  density  and  perception 
of  overcrowding.   Overcrowding  operates  in  conjunction  with  many  other 
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variables  to  stimulate  inmate  violence  (Smith  1982) .   Thus  increasing 
an  inmate's   sense  of  privacy  or  available  "personal  space"  as  well 
as  his  control  over  other  mediating  factors  should  be  considered  in 
an  attempt  to  reduce  the  stressful  aspects  of  overcrowding.   Smith 
presents  a  number  of  suggestions  to  ameliorate  overcrowding;  e.g., 
allowing  inmates  individual  access  to  his  or  her  living  quarters  through 
commonly  accepted  means,  such  as  having  keys  to  doors;  allowing  inmates 
to  regulate  the  temperature,  ventilation,  and  lighting  within  their 
housing  assignment;  and  increasing  the  individual ' s  opportunity  to 
choose  among  services,  programs,  or  other  activities  offered  by  the 
institution. 

Some  recent  studies  performed  in  maximum  security  hospitals  and 
in  hospitals  for  civil  patients  also  offer  further  clues  concerning 
how  to  reduce  violence  by  consideration  of  environmental  variables. 
Thus  Dietz  and  Rada  (1982),  in  a  study  of  battery  incidents  and  batterers 
in  a  maximum  security  hospital,  found  an  association  between  the 
occurrence  of  batteries  and  the  time  of  day;  the  frequencies  of 
batteries  peaked   when  patients  went  to  the  dining  room  for  meals. 
An  association  was  found  between  the  occurrence  of  batteries  and  the 
patient  (social)  density  of  various  hospital  locations  —  the  greater 
the  patient  density,  the  greater  the  proportion  of  incidents  that  were 
batteries.   Many  incident  reports  noted  that  a  patient  "resisted 
transfer"  (Dietz  and  Rada  1982;  see  also  Rogers  et  al .  1980  for  somewhat 
similar  findings) .   Situational  approaches  toward  reducing  violence 
and  toward  understanding  how  the  institutional  milieu  may  contribute 
to  violence  have  also  been  advocated  by  Depp  (1976)  and  Phillips  and 
Nasr  (1983)  .   Depp  found  that  assaultive  incidents  were  not  readily 
explained  or  predicted  solely  by  considering  the  assaultive  patient 
or  even  the  victim.   Instead,  factors  such  as  patient-victim  interactions, 
as  well  as  the  timing  of  incidents  need  to  be  considered.   Depp's 
study  suggested  that  a  patient's  being  "newly  admitted"  to  the  unit 
may  lead  to  overt  conflict  and  an  assaultive  incident  --  because  of 
impositions  of  controls  on  the  patient  by  staff  who  are  less  willing 
to  tolerate  inappropriate  behavior  from  an  unknown  inmate.   Depp's 
study  also  indicates  that  violence  was  stimulated  by  patients  and  staff 
whose  demands  on  others  may  precipitate  an  aggressive  response,  that 
there  was  variation  by  hour  and  day  in  the  level  of  assaultive  behavior. 
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and  that  other  social-personal  interactions  were  important.   In  their 
study  of  seclusion  and  restraint  in  the  state  psychiatric  hospital, 
Phillips  and  Nasr  (1983)  found  that  while  psychotic  patients  were  not 
necessarily  more  prone  to  violence  than  were  nonpsychotic  patients, 
the  frequency  of  patient  behavior  leading  to  seclusion  or  restraint 
appeared  to  be  directly  related  to  the  stimulation  caused  by  the 
presence  of  many  staff  members  and  other  patients. 

While  none  of  the  above  reports  are,  of  course,  definitive  for 
making  recommendations  regarding  the  importance  of  overcrowding, 
social  density  of  other  situational-environmental  events  in  the 
provocation  of  inmate  violence,  they  do  suggest  a  strategy  for  inter- 
vention and  prevention.   Correctional  workers,  managers,  and  others 
responsible  for  organizing  the  inmate  environment  should  take  a  clear 
look  at  institutional  patterns  of  inmate  assault,  catalog  and  study 
interactions  between  inmates  and  staff  (locations,  timing,  involvement 
of  staff  and  other  inmates)  so  as  to  plan  and  take  remedial  action. 
Decreasing  the  numbers  of  inmates  having  meals  together,  increasing 
or  even  decreasing  the  number  of  staff  available  at  a  given  location 
at  a  given  time,  working  with  staff  to  decrease  some  of  their  demands 
on  inmates   or  to  alter  how  or  when  such   demands  are  made  should  be 
considered  (see  Quinsey  1977;  see  also  below). 

On  a  broader  organizational  level,  a  frequent  suggestion  made  in 
management  reports  concerning  prison  inmate  violence  is  the  importance 
of  unit  management  as  opposed  to  more  centralized  management. 
Levinson's  recent  description  of  unit  management  in  the  Federal  Prison 
System,  particularly  the  use  of  unit  management  at  the  new  Federal 
Prison  in  Butner,  North  Carolina,  may  be  consulted  (Levinson  1982). 
The  concept   of  a  functional  unit  includes  a  relatively  small  number 
of  offenders  (about  100  or  so)  who  are  housed  together,  who  work 
together  in  close  relationships  with  a  multidisciplinary  staff  that  is 
permanently  assigned  to  a  unit.   Correctional  personnel  have  decision- 
making authority  for  various  aspects  of  programing  and  for  instituting 
disciplinary  actions  within  their  unit.   The  placement  of  an  offender 
in  a  particular  living  unit  is  determined  by  the  offender's  need  for 
the  type  of  program  offered.   Thus  a  500-bed  prison  would  consist 
of  five  100-inmate  functional  units.   A  prison  attempting  to 
incorporate  these  ideas  into  its  management  is,  in  Levinson's  terms, 
"trying  softer." 
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Linked  to  such  an  organizational,  management  approach  to  reduce 
Tinmate  violence  is  the  necessity  for  institutions  to  develop 
systematic  policies  and  procedures  that  regulate  the  interactions 
between  staff  and  inmates  within  the  institution  or  within  the 
environment  of  smaller  prison  or  jail  units.   An  example  of  such  a 
•policy  is  that,  formulated  by  the  .Federal  Prison  System  for  its  control 
unit  programs  (Federal  Prison  System  1979)  .   The  policy  describes 
specific  rules  relating  to  the  isolation  of  dangerous-to-other  inmates 
within  special  control  units  within  the  prison.   The  policy  not  only 
mandates  that. inmates  be  given  hearings  prior  to  such  placement  (see 
also  chapter  10),  but  also  that  once  placed  in  such  units,  inmates 
must  subsequently  be  offered  various  programs  and  services  including 
education,  work  assignments,  recreation,  case  management,  medical  and 
mental  health  services,  etc.   Von  Holden  (1980)  has  also  recently 
described  a  systematic  organizational  approach  for  treating  mentally 
ill  violent  offenders  in  treatment  units  organized  along  an  inter- 
disciplinary team  approach.   The  unit  attempts  to  conform  its  policies 
and  procedures  to  the  usual  civil  hospital  standards  (Von  Holden  1980) . 
See  also  chapter  7,  for  examples  of  the  specific  types  of  policies 
that  are  needed  and  that  can  be  adapted  to  the  needs  of  the 
correctional  environment. 
Assessing  the  Causes  of  Inmate  Violence  -  Medical  Causes 

As  discussed  above  and  elsewhere  in  this  volume,  it  is  important 
that  correctional  workers  not  assume  that  all  inmate  violent  behavior 
results  from  a  single  cause,  nor  from  psychiatric  disorder. 

While  there  has  been  much  debate  about  the  extent  and  nature  of 
psychiatric  disorders  manifested  by  inmates  in  prisons  and  jails, 
most  surveys  have  concluded  that  the  extent  of  psychiatric  pathology 
exhibited  by  inmates  in  prisons  is  in  the  range  of  15  to  20  percent 
(Roth  1980;  Monahan  and  Steadman,  in  press).   Virtually  all  studies 
performed  in  this  area  over  many  years  have  found  that  only  a  relatively 
small  percentage  of  prison  inmates  are  severely  mentally  disordered, 
i.e.,  that  they  manifest  psychoses.   Such  severe  psychiatric  disorders 
are  manifested  at  the  level  of  probably  less  than  5  percent  of  inmates 
and  perhaps  as  infrequently  as  only  1  to  2  percent  of  prisoners  (Roth 
and  Ervin  1971;  Gunn  et  al .  1978,  p. 256;  Guze  1976;  National  Institute 
of  Mental  Health  1982a) .   Readily   treatable  mental  disorders  such  as 
schizophrenia,  manic-depressive  disorder,  and  other  well-defined  psychiatric 
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.-.orders  are  simply  not  manifested  by  a  high  percentage  of  men  in  prisons, 
Even  Uhlig's  (1976)  study  of  365  disruptive  inmates  from  New  England's 
maximum  security  institutions  (58  percent  of  whom  had  been  previously 
admitted  to  a  State  mental  hospital)  found  that  only  11.5  percent  of 
these  men  were  presently  identified  as  having  a  functional  psychosis. 
A  recent  survey  in  Pennsylvania  found  6  percent  of  the  State  and 
county  correctional  population  to  be  in  need  of  mental  health  care 
and  unable  to  function  (Corrections/Mental  Health  Task  Force  19  81) . 
In  selected  jurisdictions,  in  some  jails  (and,  of  course,  in  special 
units  for  mentally  disordered  offenders) ,  the  level  of  well-defined 
psychiatric  pathology  may  be  far  higher,  especially  in  referral 
populations  (see  e.g..  Lamb  and  Grant  1982;  Swank  and  Winer  1976). 
There  is  little  evidence  to  suggest  that  most  jail  inmates  are  typical 
psychiatric  cases  or  should  be  so  treated  (Monahan  and  Steadman,  in  press). 
Unfortunately,  the  relationship  between  psychiatric  disorder  and  violence 
in  jails  has  been  poorly  studied  (National  Institute  of  Mental  Health 
1982a)  —  even  though  violence  may  be  one  cause 
fa;  refe  rrai.  of  inmates  to  medical  personnel 

(e.g.,  Petrich  1976).   The  implications  of  these  epidemiological 
findings  is  that  traditional  psychiatric  treatment,  especially  the  use 
of  psychotropic  medications,  is  not  appropriate  for  a  large  number  of 
inmates  in  prisons  and  jails.   The  problems  of  these  men (to  the  extent 
that  they  can  be  characterized  as  psychiatric)  lie  more  in  the  realm 
of  antisocial  personality  disorders,  drug  abuse,  and  alcoholism  — 
where  other  kinds  of  interventions  are  required  (Guze  1976) . 

Not  necessarily  known  by  correctional  workers  --  but  also  by 
many  mental  health  workers  —  is  that  the  epidemiological  links  between 
even  well-defined  psychiatric  disorders  and  the  commission  of  violence 
has  also  been  inadequately  studied  (see  generally  Monahan  and  Steadman, 
in  press;  Rabkin  1979;  Mesnikoff  and  Lauterbach  1975)  .   As  Taylor 
notes  in  her        excellent  discussion  of  the  literature  concerning 
the  relationship  between  schizophrenia  and  violence,  it  is  not  even 
presently  known  "whether  violence  committed  by  schizophrenics  is  any 
more  amenable  to  psychiatric  treatment  than  other  forms  of  violence 
for  which,  by  and  large,  social  controls  only  are  applied  and  considered 
appropriate"  (Taylor  1982,  p.  280).   Much  more  knowledge  of  the  nature 
of  the  relationship  between  schizophrenia  and  violence,  even  sunong 
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identified  psychiatrically  ill  offenders,  is  required  before  rational 
treatment  interventions  can  be  designed  (see  e.g.,  Huber  et  al . ,  in 
press).   Most  experienced  persons  are,  however,  convinced 
that  violent  behavior  is  'at  times  a  direct  manifestation  of  mental 
disorder;  the  expectation  is  that  when  one  treats  the  mental  disorder, 
the  violence  will  abate.   The  individual  case  approach  suggests  that 
this  is  so  (see  Huber  et  al.,  in  press;  see  also  chapter  4).   While 
such  observations  do  justify  the  use  of  medical  treatment  to  reduce 
some  inmate  violence,  a  major  point  of  this  chapter  is  to  emphasize 
that  using  medications  to  reduce  violent  behavior  in  prisons  and  jails 
is  appropriate  only  when  a  genuine  psychiatric  disorder  has  been 
demonstrated. 

When  violence  and  psychiatric  disorder  are  clearly  linked,  it  is 
also  imperative  that  adequate  monitoring  and  medical  treatment 
take  place.   The  treatment  must  be  structured        to  include  a 
comprehensive  approach  and  should  not  be  treatment  only  for  purposes 
of  social  control  of  the  inmate's  violent  behavior.   This  principle 
cannot  be  emphasized  enough.   Institutional  surveys  and  more  informal 
investigations  by  the  lay  press  emphasize  problems  in  the  overuse  of 
psychotropic  medications  in  prisons,  jails,  juvenile  institutions, 
institutions  for  the  mentally  retarded,  and  elsewhere  (see  e.g.. 
Committee  on  the  Judiciary,  United  States  Senate  1977,  Volumes  1-3) . 
Well-known  legal  cases,  e.g..  Nelson  v.  Heyne  (1974),  have  found  that 
medication  has  been  misused  (here  in  a  juvenile  institution)  for  the 
control  of  behavior.   Custodial  staff  recommended  that  the  medicine 
be  given  without  adequate  medical  supervision  or  guidance. 

Since  traditionally  there  have  been  many  problems  in  deliver- 
ing medical  care  in  correctional  institutions  (see  e.g..  Goldsmith  1975) 

and  only  now  are  medical  and  mental  health  standards  beginning  to  be 

(American  Correctional  Association  1981, 
implemented  in  prisons  and  jails  /American  Medical  Association  1979a, 1979b; 

American  Public  Health  Association  1976;  Anno  1982) ,  it  is  of  critical 

importance  that  when  medical  techniques  are  used  to  treat  violent 

behavior  in  institutions,  that  these  be  adequately  monitored.   It  is, 

furthermore,  the  author's  belief  that  the  use  of  atypical,  nontraditional 

medical  technologies  (e.g.,  using  drugs  for  punishment  under  aversive 
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paradigms,  should  not  be  permitted  in  correctional  institutions. 
Several  lawsuits  during  the  1970s  condemned  the  misuse  of  medical 
technologies  (such  as  breath-stopping  drugs)  to  modify  inmate  behavior 
in  institutions  (see  e.g.  Winick  1981).   Even  the  use  of  standard 
psychotropic  (antipsychotic)  medications  in  prison  settings  requires 
careful  scrutiny.   A  recent  General  Accounting  Office  report  notes 
problems  of  polypharmacy  (use  of  multiple  drugs)  in  treating  disturbed 
inmates  in  prisons,  noting  an  absence  of  consistent  policies  and 
procedures  regarding  their  use  (GAO  1979,  p.  17).   A  sum  of  $518,000  was 
recently  awarded  to  a  prisoner  who  suffered  bodily  harm  when  he  was 
administered  an  antipsychotic  drug  (Prolixin  Decanoate)  in  prison  under 
inadequate  medical  supervision.   The  drug  was  given  in  excessive 
amounts  by  untrained  and  unlicensed  personnel  (McDonald  1979)  .   Prison 
physicians  as  well  as  correctional  administrators  should  be  aware  that 
Psychopharmacological  Screening  Criteria  (standards  for  the  use  of 
antipsychotic  and  other  types  of  medication)  are  now  available  and  can 
be  consulted  (see  Dorsey  et  al .  1979;  see  also  chapter  1,  chapter  4). 
Not  only  the  use  of  antipsychotic  drugs  but  also  the  use  of  antianxiety 
drugs  (e.g.  the  Benzodiazepines  -  Librium,  Valium)  must  be  carefully 
considered.   There  is  data  suggesting  that  antianxiety  drugs  may, 
at  times,  increase  rather  than  decrease  human  aggression 
(Tranquillizers  Causing  Aggression  1975) . 

When  considering  medical  causes  of  violence  and  aggression, 
particularly  in  the  jail  setting,  it  is  important  to  consider  and  to 
rule  out  drug  withdrawal  -  including  alcohol  withdrawal  -  as  one  cause 
for  an  inmate's  disturbed  behavior. 
Other  Causes  of  Violence 

Regretably,  it  is  often  difficult  for  correctional  workers  to 
learn  why  an  inmate  has  been  violent  or  why  another  has  been  hurt. 
Interviews  with  inmates  who  have  perpetrated  violence  against  others 
may,  of  course,  suggest  the  presence  of  treatable  mental  illness 
(see  generally  Roth  1980) ;  alternatively  such  interviews  may  furnish 
clues  to  the  type  of  stress  an  inmate  is  undergoing  and  why  he  believes 
he  has  struck  out.   For  example,  inmates  may  feel  stressed,  angry,  or 
resentful  because  parole  hopes  have  been  dashed,  because  expected 
visits  have  not  materialized,  or  when  for  other  reasons,  the 
inmate  notes  that  he  has  a  "short  fuse."   Some  inmates,  believing 
themselves  "under  pressure,"  will  instead  strike  out  first.   While 
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some  "pressures"  that  violent  inmates  perceive  are  realistic,  others 
are  a  psychological  distortion  of  the  inmate's  view  of  his  surroundings. 
The  feeling  of  "pressure"  represents  more  general  unease,  even  a 
chronic  "expectational  set"  on  the  part  of  the  inmate  (see  below) . 

Studies  performed  in  prison  settings  suggest  that  violent  inmates 
are  particularly  sensitive  -to  encroachment  upon  their  territory  or 
body  space  (e.g.,  Kinzel  1970).   These  concerns  may  represent  homosexual 
fears  that  the  inmate  will  be  either  aggressed  upon  (victimized)  or, 
alternatively,  he  himself  will  be  the  aggressor  if  he  is  provoked. 
Sexual  assaults  in  prison  represent  far  more  than  an  inmate's  desire 
for  sexual  contact;  instead,  they  are  displays  of  power  and  aggression 
to  impress  or  ccntrol  others  in  the  prison  environment  (Roth  1972)  . 

In  many  instances,  because  of  silence  and/or  noncooperation  on 
the  part  of  both  aggressor  and  victim,  the  correctional  worker  or 
mental  health  clinician  never  learns  exactly  why  violence  has  occurred. 
It  is  the  opinion  of  most  prison  workers,  and  among  students  of  the 
prison  environment,  that  much  violence  comes  about  because  of 
sexual  entanglements,  because  of  the  inmate  reward  and  punishment 
system  accompanying  illicit  prison  transactions  (e.g.,  exchange  of 
contraband) ,  because  of  inmate  rackets  or  debts  owed  one  inmate  to 
another.   Some  inmates  are  punished  because  they  have  "snitched" 
(see  generally  National  Institute  of  Mental  Health  1977)  .   Still  other 

violence  occurs  as  a  result  of  racial  conflict  or  gang  activities  and 
identifications;  gang  activities  have  been  a  chronic  problem  in  some 
prison  systems,  e.g.,  in  California  (Porter  1982).   Ziegler's  observation 
seems  as  true  today  as  it  was  then. 

The  same  old  rules  still  apply  in  (Folsom)  Prison: 

don't  gamble  or  snitch  or  mess  around  with 

narcotics  or  sissies,  don't  go  to  the  hospital 

and  you  will  live  to  a  ripe  old  age. 
(Ziegler  1974,  cited  in  National  Institute  of  Mental  Health  1977,  p. 61.) 

Correctional  staff  may  not  know  why  violence  has  occurred, 
advancing  a  cause  of  "no  apparent  reason"  as  explanation  (Quinsey  1977) , 
while  when  asked,  inmates  will  cite  teasing  or  even  staff  provocation 
as  the  reason  for  violence. 

Learning  about  the  causes  of  inmate  violence  is  also  difficult 
because  some  violence  occurs  at  night  in  unsupervised  dormitories  when  staff 
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has  been  unwilling  or  unable  to  police  inmate  conduct.   The 
investigation  of  8  homicides  at  the  Lewisburg  Penitentiary  in  the  mid- 
1970s,  however,  found  that  most  victims  were 

assaulted  for  some  specific  reason.   They 
apparently  were  not  killed  indiscriminately  but 
in  retaliation  for  something  they  had  done.  .  .  . 
The  majority  of  the  inmates  stated  that  when  someone 
is  killed   it  is  usually  because  he  did  something 
or  was  involved  in  some  illicit  activity.   Inmates 
indicated  that  they  were  not  in  fear  of  being 
killed  by  merely  walking  around  the  institution. 
Several  of  the  killings  at  Lewisburg  related  to  some  type  of  homosexual 
involvement  (Board  of  Inquiry  1976  pp. 5, 6;  see  also  National  Institute  of 
Mental  Health  1977;  Roth  1980). 

While  the  above  discussion  indicates  that,  in  the  language  of 
social  science,  much  prison  violence  is  "instrumental  in  type,"  i.e., 
it  is  planned  and  done  for  a  particular  purpose  or  to  achieve  a 
particular  result,  a  recent  study  of  street  violence  committed  by 
British  violent  offenders  has  suggested  that  what  may  initially  appear 
to  be  "instrumental  violence"  (violence  done  for  a  purpose) ,  often 
overlaps  instead  with  "angry  aggression"  on  the  part  of  the  individual 
(Berkowitz  1980)  .   Thus  before  violence  is  dismissed  as  instrumental 
—  and    there'fore  as  beyond  the  control  of  the  correctional  worker, 
save  for  making  environmental  manipulations  —  the  role  of  poorly 
controlled  anger       manifested  by  a  predisposed  individual  should 
also  be  considered  (see  below) . 

In  general,  concerning  prediction  and  prevention,  attempts  made 
over  many  decades  to  identify  and  isolate  violent  inmates  from  others 
(particularly  through  the  use  of  profiles  or  psychological  tests)  have 
not  been  too  helpful.   A  recent  report  from  the  Federal  Prison  System 
(1982)  reviews  the  matter  of  prediction.   Three  empirical  investigations 
undertaken  at  the  Federal  Penitentiary  in  Lompoc,  California,  suggest 
that  rather  than  a  psychometric  (psychological  tests)  approach,  use 
of  a  "custody  classification  system"  based  on  the  inmate's  known  past 
institutional  behavior  is  the  best  predictor  for  overall  inmate  ad- 
justment in  the  prison  setting.   These  findings  are  not  surprising. 
Most  other  attempts  to  predict  a  person's  future  violent  behavior  on 
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the  basis  of  variables  other  than  the  person's  known  previous  behavior 

also 
in  a  given  setting  have /floundered  (see  generally  National  Institute 

of  Mental  Health  1981;  American  Psychiatric  Association  1974) . 

The  findings  of  the  California  Department  of  Corrections  about 
prison  violence  in  San  Quentin  Prison  in  1960  are  still  representative 
of  many  other  subsequent  attempts  to  compare  violent  to  nonviolent 
prisoners  (Bennett  1976).   The  study  defined  violent  action  in  prison 
as  any  physical  act  of  harm  to  another  such  as  stabbing,  choking,  or 
beating  —  with  or  without  a  weapon  —  plus  threats  and  intent  to  harm. 
Inmates  exhibiting  such  behavior  were  compared  with  others  whose  records 
were  discipline  free.   Several  variables  differentiated  the  two  groups 
of  prisoners:  (1)  the  violent  prisoners  were  younger  in  age;  more, 
frequently  (2)  came  from  a  nonwhite  ethnic  background;  (3)  had  broken 
homes  before  age  16;  (4)  had  missing,  alcoholic,  criminal,  or  abusive 
fathers;  (5)  had  low  educational  achievement;  (6)  had  a  history  of  prior 
institutional  violence;  (7)  had  4  or  more  institutional  disciplinary 
infractions;  (8)  had  prior  institutional  history  of  one  prison  commitment, 
2  jail  or  juvenile  commitments;  (9)  were  age  12  or  under  at  first  arrest; 
(10)  had  a  first  arrest  for  robbery  or  burglary;  (11)  had  a  history  of 
epilepsy;  and  (12)  had  some  suicide  attempts  or  self-mutilation. 
Profiles  that  emerge  for  violent  offenders  in  prison  thus  bear  considerable 
overlap  to  persons  who  are  violent  outside  of  prison.   Yet  in  this 
California  study,  neither  the  offender's  most  serious  commitment  offense 
nor  prior  violent  behavior  outside  prison  was  related  to  violent  or 
aggressive  behavior  within  the  institution.   Given  the  usual  makeup 
of  prison  populations,  the  above  demographic  factors  should  be  used 
only  to  "sensitize"  the  correctional  worker  to  the  possibility  of 
violence.   These  and  related  factors  have  yet  to  be  shown  strongly 
predictive  of  future  violence.   As  is  true  in  other  areas  of  violence 
prediction,  their  application  will  result  in  many  positive  findings, 
i.e.,  will  identify  some  persons  as  likely  to  be  violent  who  are 
instead  safe.   Background  demographic  features  must  thus  be 
assessed  in  a  particular  case  in  relationship  to  other  social  and 
psychological  causes  for  violence. 

When  inmate  violence  is  shown  to  be  associated  with  medical 
or  mental  pathology  which  requires  psychiatric  treatment,  it  is 
this  author's  opinion  that  such  individuals  should  initially  be 
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treated  in  special  mental  health  units  located  within  prisons  or 
jails  (Roth  1980)  .   The  traditional  approach  toward  treating  mentally  ill 
violent  inmates  has,  of  course,  been  either  not  to  treat  them  at  all 
or,  alternatively,  to  have  them  transferred  to  mental  hospitals. 
This  is  a  short-sighted  solution.   Most  mental  hospitals  lack  the 
kind  of  security  necessary  to  control  men  who  are  both  mentally  ill 
and  who  are  criminals.   Historically,  there  have  also  been  many 
problems  in  transferring  mentally  ill  prisoners  to  hospitals  in  an 
expeditious  manner.   Achieving  continuity  of  psychiatric  care  once 
the  prisoner  is  returned  to  prison  also  becomes  a  problem.   A  task 
force  investigating  this  problem  in  Pennsylvania  has  recently 
recommended  the  creation  of  special  emergency  mental  health  units 
in  some  state  correctional  institutions.   Here  mentally  ill  persons 
will  be  treated  for  at  least  short  periods  of  time  prior  to  transfer 
(Corrections/Mental  Health  Task  Force  1981) . 
Under  this  model,  prisoners  should  also  be  entitled  to  due  process, 
to  have  hearings  prior  to  being  treated  without  consent  in  such 
prison  units  (see  chapter  10)  . 

A  problem  noted  in  surveys  relating  to  psychiatric  care  in 
prisons  and  jails  is  that  inmates  have  to  cope  with  recurrent 
"geographic  cures";  mentally  ill  inmates  are  transferred  from  one 
institution  to  another  without  definitive  care  being  provided  for  the 
inmate  in  any  setting  (e.g.,  GAO  Report  1979,  p. 15).   There  are 
other  problems  in  achieving  continuity  of  care.   For  example,  once 
inmates  return  to  prison  from  hospital  setting,   there  is  poor 
supervision  and  an  inability  to  assure  that  the  inmate  will  continue 
to  take  medicine.   Prisons  must  thus  also  be  able  to  provide  "outpatient 
care"  for  treated  inmates.   The  aforementioned  issues  require  that 
prisons  and  jails  develop  a  mental  health  capability  that,  at  a 
minimum,  will  provide  short-term  emergency  inpatient  care  for  mentally 
ill  violent  prisoners,  while  also  developing  a  capability  to  monitor 
"outpatient  care"  for  inmates  while  they  are  in  the  "population" 
(see  generally  Roth  1980;  National  Institute  of  Mental  Health  1982b) . 

The  most  problematic  aspect  of  establishing  medical  and/or 
mental  health  care  treatment  units  in  prisons  relates  to  the  problem 
of  the  operational  control  of  these  units  —  who  should  have  authority, 
the  correctional  authority  or  the  mental  health  authority?   Also 
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(assuming  the  existence  of  these  units) ,  how  are  mental  health  care 

standards  and  supervision  to  be  maintained?   Unfortunately,  there  is 

no  magic  answer  to  these  questions.   Solutions  for  the  future  will, 

however,  require  much  greater  cooperation  between  state  mental  health 

authorities  and  state  correctional  authorities  than  has  traditionally 

been  the  case.   The  creation  of  needed  mental  health  units  within 

prisons  and  jails  requires  the  prison  authority  to  delegate  some 

/which  is  reasonable  to  do, 
operational  authority  to  mental  health  personnel/so. long  as  the 

security  of  the  institution  is  not  compromised. 

A  Model  for  Treating  Violent  Behavior 

Monahan  and  Klassen  (1982)  modifying  Novaco  (1979)  have  recently 
proposed  an  approach  for  thinking  about  violent  behavior  that  is  useful 
for  the  correctional  setting,  both  in  terras  of  preventing  institutional 
violence  and  in  planning  longer  term  treatment  approaches  for  violent 
o-f fenders  and  patients.   This  approach  is  not  overly  reliant  upon  the 
individual  pathology  or  psychopathology  model.   It  incorporates 
recent  developments  in  the  area  of  cognitive  psychology  and  cognitive 
treatment,  while  turning  attention  to  situational  variables,  i.e., 
how  does  the  offender  appraise  his  situation?   How  then  does  he  sxibsequently 
feel  and  act?   According  to  this  model,  attention  is  first  given  to 
the  environmental  events  that  may  be  impinging  upon  a  person  (e.g., 
frustrations,  annoyances,  insults,  assaults  by  another)  (Monahan  and 
Klassen  1982,  p.  311).   How  does  the  potentially  violent  person 
evaluate  these  events?   Are  these  events  interpreted  by  the  person 
as  a  provocation?   What  are  the  person's  fantasies  and/or  expectations 
about  what  next  will  occur?   Are  these  realistic  expectations  or  a 
misinterpretation  of  the  event?   How  do  the  person's  cognitive  processes 
then  affect  his  mood?   Does  the  person  become  angry  or,  alternatively, 
is  anger  inhibited  because  the  person  feels  anxious,  fearful,  or  even 
empathetic  toward  another?   What  does  the  person  then  do?   Does  he  show 
a  behavioral  coping  response  of  violence  (assault)  or  of  nonviolence 
(withdrawal  or  avoidance)? 

The  aforementioned  approach  for  thinking  about  violent  behavior 
and  for  planning  longer  term  treatment  interventions  is  of  potential 
value  for  corrections.   First,  it  points  to  different  loci  for 
intervention.   Can,  for  example,  the  correctional  environment  be 
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restructured  to  reduce  stresses  and  provocations  for  predisposed 
individuals  (see  above)?   Next,  can  the  individual  himself  be  helped, 
be  taught  not  to  misinterpret  the  environment,  or  be  taught  to 
develop  alternative  coping  responses?   Individuals  can  be  taught  to 
recognize  their  danger  signals  —  such  as  rising  anger  —  to 
monitor  their  thoughts,  moods,  and  expectations  and  then  to  act 
differently. 

The  Monahan  and  Klassen  (1982;  Novaco  1979)  approach  can  integrate 
previous  well-known  observations  by  others  that  violence  initially 
be  considered  from  an  interactional  perspective.   In  analyzing 
recurrent  violent  behavior  committed  by  policemen,  persons  who 
assault  police,  prison  inmates  and  parolees,  Toch  found  that  "to 
understand  violence  it  is  necessary  to  focus  on  the  chain  of  inter- 
actions between  aggressor  and  victim,  on  the  sequence  that  begins 
when  two  people  encounter  each  other  —  and  which  ends  when  one 
harms  or  even  destroys  the  other"  (Toch  1969,  p. 6).   Reviewing 
and  attempting  to  understand  the  interactions  between  violent  inmates 
and  others  gives  clues  to  the  psychology  of  the  violent  inmate. 
Did  the  violent  inmate's  response  to  the  victim's  actions  serve  to 
compound  the  injury  that  was  eventually  done?   In  working  with 
persons  who  become  chronically  angry,  Novaco  also  describes  a  model 
of  therapy  related  to  the  above  approach  that  incorporates  3  treatment 
phases:   cognitive  preparation,  skill  acquisition,  and  application 
training  (Novaco  1979)  .  'The  cognitive  phase  involves  helping  the 
person  to  identify  circumstances  that  trigger  anger  so  as  to  educate 
the  person  about  what  arouses  his  anger  (see  above) .   Anger  management 
techniques  are  then  designed  to  help  the  person  to  cope  better  and 
to  handle  conflict  and  stress.   A  "skill  acquisition"  phase  involves 
learning  of  new  cognitive  and  behavioral  coping  skills.   The  therapist 
suggests  alternative  coping  activities,  models  or  demonstrates  these 
techniques  to  the  person,  and  has  the  client  rehearse  what  is  to  be 
done.   Finally,  a  phase  of  "application  training"  allows  the  person 
to  test  his  new  proficiency  by  applying  anger  control  methods  to 
provocations  that  are  regulated  by  the  therapist.   This  overall 
technique  is  described  as  "stress  innoculation"  (see   also  Meichenbaum 
1977;  Frederiksen  and  Rainwater  1981)  . 

While  these  newer  cognitive  psychology  and  social  psychological 
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techniques  for  altering  violent  or  angry  behavior  have  not  generally 
been  the  "stuff"  of  forensic  psychiatry,  it  is  of  some  interest  that 
other  more  traditional  programs  and  approaches  for  evaluating  and 
treating  mentally  disordered  violent  offenders  have  also  pointed  to 
the  importance  of  this  way  of  thinking  about  violence.   Thus,  in 
working  with  and  evaluating  dangerous  persons  at  the  Bridgewater, 
Massachusetts,  institution,  Kozol  et  al  (1972)  indicates  the 
importance  of  reviewing  with  the  offender  the  exact  circumstances 
of  his  offense  and  how  he  regarded  and  treated  his  victim.   The 
offender's  account  of  the  crime  is  compared  with  the  victim's  to 
better  understand  and  help  modify  the  offender's  psychology.   Step- 
by-step  analysis  of  the  offense  and  how  the  offender  viewed  the  victim 
helps  to  explain  how  the  victim  gratifies  or  otherwise  reinforces  the 
offender  actions.   A  similar  approach  toward  treating  offenders  at 
the  Atascadero  State  Hospital  in  California  (the  state's  primary 
institution  for  sex  offenders  and  for  the  criminally  insane)  has 
also  been  described  by  Wiest  (1981)  .   Wiest  notes  that  a  "first  step 
should  be  a  detailed  history  of  the  criminal  act,  in  a  process 
requiring  the  client  'to  walk  the  therapist  through  the  crime.' 
Xhis  procedure  provides  invaluable  information  both  for  assessing 
treatability  and  for  evaluating  change"  (see  also  Groth  et  al.  1977). 
Stufup's  work  is  also  relevant  (Sturup  1968,  p. 83-84).   He  describes 
an  "anamnestic  analysis."   Offenders  at  the  Herstedvester  Institution 
review  their  experiences  with  the  therapist  "to  recognize  unsatis- 
factory personality  patterns  and  notice  how  these  reoccur  in  a 
peculiarly  stereotyped  way  in  many  interpersonal  situations"  (p. 83). 
One  conclusion  from  this  work  "has  been  the  clear  recognition  that 
the  majority  of  our  people  are  handicapped  and  hurt  primarily  by  their 
special  way  of  perceiving  and  reacting  to  external  situations"  (p. 84). 

The  above  observations,  coupled  with  the  ideas  of  Monahan  and 
Klassen  (1982)  ,  Toch  (1969)  ,  and  others  suggest  certain  therapeutic 
approaches  that  may  be  pursued  in  institutional  settings,  and  then  later 
in  the  community  when  working  with  violent  offenders.   Therapists  should 
attempt  to  take  advantage  of  naturally  occurring  incidents  in  the 
institution  (and  later  in  the  community)  to  help  the  violent  inmate 
understand  how  and  why  he  acts  as  he  does,  how  his  appraisal  of  his 
environment  and  his  interactions  with  others  culminate  in  violence  — 


859 


and  what  could  be  done  instead.   These  approaches  offer  additional 
meams  whereby  the  violent  offender  can  change,  beyond  those  that  are 
usually  described  in  more  traditional  accounts  of  group  therapy 
with  violent  persons  (see  e.g.,  Carney  1978,  chapter  3).   Such 
approaches  can  also  be  integrated  into  groups.   Monitored  group 
interactions  offer  the  opportunity  for  violent  persons  to  become 
provoked,  to  experience  pressures,  and  to  learn  more  about  their 
social  interactions  with  others  that  may  stimulate  violence 
(Toch  1969,  p. 232-233)  . 

A  case  example  involving  treatment  of  a  violent  inmate  (somewhat 
along  the  above  lines)  follows: 
Case  Example 

A  28-year-old  man  was  incarcerated  for  assault 
with  a  deadly  weapon.   While  he  suffered  from  temporal 
lobe  epilepsy  (he  had  epileptic  fits  in  which  he 
would  silently  mutter  to  himself  and  seemingly  be 
out  of  contact  with  others),  the  patient's  history  also 
revealed  that  he  became  periodically  angry  and 
quarrelsome.   These  episodes  occurred  even  when  he 
was  not  having  seizures.   When  he  believed  he  was 
being  teased  or  laughed  at,  the  patient  struck  out 
at  others.   Thus  he  became  involved  in  frequent  fights 
in  which  he  was  often  the  loser,  even  at  times  taking 
on  the  prison  guards.   Eventually,  while  being  treated 
for  his  medical  problems,  the  inmate  was  befriended 
by  the  prison  medical  doctor.   The  inmate  explained 
how  he  hated  to  be  ridiculed,  that  he  believed  others 
thought  badly  of  him  because  he  had  epilepsy.   Therefore, 
he  was  continually  monitoring  his  environment  to  check 
on  the  reactions  of  others. 

To  help  him  control  and  better  understand  his 
behavior,  the  inmate  was  asked  to  complete  a  diary 
of  his  activities  in  which  he  would  note  his  moods, 
and  he  would  also  describe  his  interactions  with  others. 
This  diary  was  reviewed  with  the  inmate.   But  first-hand 
observation  of  the  inmate's  behavior  was  also  deemed 
necessary.   For  a  period  of  time,  the  inmate,  therefore, 
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■7-,.  came  to  work  in  the  prison  hospital  where  his  behavioral 

interactions  could  be  observed.   This  gave  the 

opportunity  for  the  therapist  to  compare  his  (the 

therapist's)  observations  of  the  inmate's  behavior  versus 

how  the  inmate  evaluated  his  situation.   The  inmate 

did  a  very  good  job  in  working  in  the  hospital 

environment.   He  worked  well  with  others,  and  -  with 

instructions  -  he  eventually  was  able  to  recognize 

that  some  of  his  interactions  with  others  (which  he 

had  interpreted  as  "making  fun  of  him")  were  not 

really  that.   As  these  episodes  were  discussed,  the 

inmate  learned  to  "walk  away"  when  he  was  upset  and 

to  review  whether  his  appraisal  of  the  situation  was 

correct.   Even  though  the  number  and  severity  of  the 

inmate's  seizure   episodes  continued  to  be  the  same, 

he  became  involved  in  far  fewer  fights. 

One  implication  of  the  above  approaches  to  treating  violent 

behavior  is  that  they  point  to  the  importance  of  aftercare  for  inmates 

and  for  offender-patients  once  they  are  discharged  from  an  institution. 

The  inmate  must,  at  this  time,  learn  to  cope  with  new  environmental 

Robertson  (19  82) , 
stresses  and  pressures.   As  suggested  by  Gunn  and  /    treatment  in 

the  institution  cannot  change  what  will  later  occur  in  the  community. 

What  has  been  learned  in  the  institution  needs  to  be  relearned  in  the 

community  as  other  opportunities  for,  and  provocations  toward,  violence 

occur.   Followup  studies  of  former  mental  patients  and  offenders  have 

recently  demonstrated  an  association  between  situational  events  and  the 

re-emergence  of  disputes  (Steadman  1982,  p. 182). 

Violence  is  greatest  when  the  dispute  is  outside 

of  the  home,  late  at  night,  when  alcohol  or  drugs 

have  been  used  by  either  party  involved,  in  the 

presence  of  their  parties,  where  strangers  are  involved 

and  where  the  antagonist  is  larger  and  stronger  than 

the  respondent.  .  .  .  (M)ental  patients  are  much  more 

apt  than  either  offenders  or  the  general  population 

to  involve  family  members  in  their  more  violent 

disputes.  .  .  .  (A) Icohol  and  drugs  are  especially 

involved  in  offender  violence. 

(See  also  Bureau  of  Justice  Statistics  1983b.) 
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Provocations  toward  violence  in  the  community  are  different  from 
those  that  the  offender  has  had  to  deal  with  in  the  institution. 
Thus  community  treatment  is  required.   Treatment  in  a  well  structured 
outpatient  clinic  or  setting  offers  supervision  for  the  offender 
(or  the  offender-patient)  permitting  preventive  return  to  the  prison 
or  to  a  mental  institution  if  early  warnings  or  problems  are  detected. 
Some  program  models  have  recently  been  described;  e.g.,  Goldmeier  et  al . 
have  described  Hamilton  House,  a  half-way  house  attached  to  the  Clifton 
T.  Perkins  Hospital  Center  in  Maryland,  an  institution  treating  mentally 
disordered  offenders.   The  patient's  behavior  is  tested  and  observed 
in  a  less  structured  setting  than  an  institution.   New  learning  can  take 
place.  "Staff  view  .  .  .  common  crises  such  as  the  loss  of  a  job  or 
rebuff  in  a  relationship,  as  not  necessarily  negative  in  that,  with 
timely  help,  the  resident  .  .  .  (can)  often  develop  new  ways  of  coping" 
(Goldmeier  et  al .  1980,  p. 77).   Rogers  and  Cavanaugh  (1981)  have 
recently  described  a  community  (outpatient)  treatment  program  for 
potentially  violent  offender-patients. 

The  Center  makes  a  long-term  commitment  to  the 
individual  to  follow  his  treatment  and,  in 
situations  of  decompensation,  to  facilitate  immediate 
rehospitalization.  .  .  .  The  treatment  staff  is 
sensitized  to.  subtle  changes  in  patients'  ability 
to  respond  appropriately  to  stress  and  modulate 
their  own  aggressive  behavior  and  impulses. 
While  rehospitalization  is  necessary  for  some  patients,  both  Goldmeier 
et  al.  (1980)  and  Rogers  and  Cavanaugh  (1981)  present  favorable  statistics 
concerning  the  reduction  of  violence,  i.e.,  gains  are  maintained  post 
discharge  from  the  institution.   Outpatient  follow-up  of  violent 
offenders  (or  offender-patients)  having  underlying  characterlogical  problems 
is  especially  important.   These  persons  need  to  be  given  an  opportunity 
in  the  community  to  make  new  kinds  of  friendship  and  to  form  group 
affiliations  that  for  them  serve  as  alternatives  to  antisocial  behaviors 
(Vaillant  1975) . 

The  importance  of  a  community  follow- through  phase  of  treatment  is 
highlighted  by  data  from  the  Patvixent  Institution,  an  institution 
devoted  to  the  treatment  of  recurrent  criminality,  to  treating  so- 
called  "defective  delinquents."   The  recidivism  rate  for  a  fully 
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treated  group  of  patients  (persons  going  through  the  institutional 
program  who  were  on  parole/outpatient  status  for  3  years)  was  only 
7  percent.   This  compares  with  the  recidivism  rate  of  46  percent 
among  men  who  received  only  inhouse  treatment  and  who  never  made 
parole  status  (Carney  1974,  1978). 
Problems  for  Staff  in  Working  with  Violent 
Prisoners  and  Patients  in  Special  Institutions 

Maintaining  a  cadre  of  persons  in  prisons,  jails,  and  special 
institutions  for  mentally  disordered  offenders  who  have  therapeutic- 
corrective  interests  has  always  been  a  problem,  and  is  likely  to 
continue  to  be  so  in  the  future  (Roth  1980) .   Traditionally,  an 
inadequate  number  of  professionally  trained  psychiatrists,  psychologists, 
have  worked  in  correctional  institutions  or  even  in  institutions  such  as 
hospitals  for  the  criminally  insane  (Roth  1980) .   In  1979  the  Federal 
Bureau  of  Prisons  had  20  full-time  psychiatrists  and  about  100  full- 
time  psychologists  for  about  28,000  prisoners.   One  institution  had 
no  psychiatrist  at  all,  even  on  a  part-time  basis.   State    correctional 
institutions  were  even  more  understaffed  (GAO  Report  1979,  p.  47). 
Most  correctional  institutions  do  not  have  an  adequate  mental  health 
component  (Smith  1974) .   Traditionally  this  has  been  the  case  concern- 
ing the  delivery  of  routine  medical  and  psychological  services  for 
inmates,  let  alone  providing  services  for  violent  inmates  (see  generally 
Clements  1982) .   Furthermore,  the  traditional  custodial  orientation 
of  units  designed  to  treat  and/or  manage  violent  persons  in  prisons, 
jails,  and  special  institutions  is  difficult  to  overcome.   Even  when 
an  attempt  is  made  to  develop  a  more  comprehensive  treatment  orienta- 
tion, organizational  constraints  inhibit  the  transition  "from  maximum 
security  to  secure  treatment"  (Steadman  et  al.  1978).   The  paucity 

of  treatment  resources  in  prisons  and  jails  (as  well  as  problems 

therapeutic 
inherent  in  shifting  to  a  treatment  orientation  and  providing/ reinforce- 
ments, if  even  for  only  some  inmates)  causes  even  the  interested 
correctional  worker  to  give  up.   The  novice  is  easily  bewildered 
and  overwhelmed  and  rapidly  leaves  the  institution  (Roth  1980)  . 
Peer  support  as  well  as  self -scrutiny  of  behavior  is  essential  for 
correctional  workers  who  are  willing  to  treat  violent  inmates  and 
offender  patients. 
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Attempting  to  understand  one's  feelings  about  working  with 
violent  persons  in  closed  settings  is  essential  for  the  correctional 
worker's  morale  and  for  adequate  functioning.   Correctional  workers, 
like  psychiatrists  and  often  ward  personnel  who  work  with  violent 
patients  in  hospital  settings,  easily  develop  problems  of  fearfulness 
and  anxiety;  these  affects  then  result  in  either  denial  of  a  person's 
violent  propensities  or  in  the  development  of  punitive  attitudes 
(Lion  and  Pasternak  1973).   Burnout  is  frequent.   Withdrawal  and  apathy 
may  result,  even  among  professionals  whose  business  it  is  to  attend 
to  such  feelings  (e.g..  Gumming  and  Soloway  1973).   "Attitudes"  that 
persons  working  with  violent  patients  develop,  even  "attitudes"  that  may 
initially  be  brought  to  the  work,  sometimes  play  a  role  in  provoking 
violence  and/or  in  mishandling  violent  encounters  once  they  have  begun 
(Madden  et  al .  1976).   Violent  behavior  committed  on  closed  units 
provokes  strained  communication  patterns  in  both  patients  and  staff, 
leading  to  a  climate  of  fear  on  the  part  of  patients  and  avoidance  on 
the  part  of  staff  (Cornfield  and  Fielding  1980)  . 

To  combat  the  above  problems,  peer  review  of  behavior  and 
feelings  --  reviewing  how  the  correctional  worker  feels  about  and  deals 
with  provocations  by  violent  inmates  —  is  essential.   Such  peer 
review  offers  a  means  to  combat  burnout  as  well  as  a  means  of  providing 
continuing  education  for  the  treater  (see  generally  Toch  1969;  National 
Institute  of  Mental  Health  1977,  chapter  3) .   Analysis  and  recapitu- 
lation of  previous  violent  incidents,  how  they  were  handled  or  might  have 
been  handled,  is  vital  to  prevention.   Group  work  by  correctional 
workers  offers  the  opportunity  for  staff,  who  vary  in  their  degree  of 
expertise  in  dealing  with  violence,  to  "compare  notes." 

It  has  also  been  this  author's  experience  that  working  with 
violent  persons  in  closed  settings  for  sustained  periods  of  time  is 
too  great  a  stress  for  the  average  person.   If  he  is  to  function 
effectively  over  time,  the  correctional  worker  requires  some  time 
away  from  the  prison  (or  prison  hospital) ,  not  only  for  recreation 
but  also  to  be  reminded  that  not  all  persons  are  potentially  dangerous, 
and  that  dealing  with  violent  inmates  is  only  one  of  many  challenges 
in  the  correctional  environment.   Making  visits  to  other  institutions 
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that  cope  with  violent  men,  visiting  civil  hospitals  and  other 
settings  that  have  more  resources  to  treat  violence  affords  the 
correctional  worker  the  opportunity  to  share  experiences  -  even 
"war  stories"  -  while  seeking  new  ways  to  meet  the  problems  back 
home .  -   .    „ 
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Lowering  the  Jurisdictional  Age  of  the  Juvenile 
Court:  Problems  and  Prospects  of  Simple  Solutions 

John  Ortiz  Smykla,*  Ph.D. 

Introduction 

Juvenile  Crime  -  What  Are  The  Facts? 
A  Quick-Fix  Solution:  Lowering  the  Age 
I.     If  the  age  is  rolled  back  for  all  juveniles,  will  there 
be  any  change  in  the  way  violent  juveniles  are  tried? 

A.  Jurisdiction  of  the  Criminal  Court  Over  Youth 
Not  Yet  18 

1.  Jurisdiction  Over  Cases  Excluded  from  Ju- 
venile Court 

2.  Prosecutorial  Discretion 

3.  Concurrent  Jurisdiction 

B.  Waiver  of  Jurisdiction 

1.  Minimum  Age  Waiver 

2.  Offense  Criteria  for  Waiver 

3.  Mandatory  Waiver  Hearing 

4.  Reverse  Waiver 

II.    What  are  the  eflFects  of  lowering  the  age? 
III.    Finding  more  constructive  measures  to  address  the 

problem  of  juvenile  crime. 

Conclusion 

Introduction 

Juvenile  Crime  is  not  a  minor  problem  in  the  United  States.* 


*  Associate  Professor,  Department  of  Criminal  Justice,  The  University  of  Al- 
abama, B.A.  Sociology,  California  State  University,  Northridge,  1969;  M.A.,  Soci- 
ology/Criminology, California  State  University,  Northridge,  1970;  Ph.D.,  Interdis- 
ciplinary Social  Science  (Criminal  Justice,  Sociology,  Anthropology  of  Law), 
Michigan  State  University,  1977. 

1.  Available  statistics  depict  dramatic  increases  in  juvenile  arrests  -  141  per- 
cent since  1960.  Arrests  for  violent  crime  committed  by  juveniles  -  homicide,  rape, 
robbery,  and  aggravated  assault  -  have  increased  by  293  percent  from  1960  to 
1975,  as  compared  to  an  increase  of  130  percent  for  the  same  crimes  committed 
by  adults.  Federal  Bureau  of  Investigation,  Crime  in  the  United  States,  1960 
(1961);  Federal  Bureau  of  Investigation,  Crime  in  the  United  States,  1975 
(1976);  Strasburg  Violent  Delinquents  11-19  (1978). 
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The  idea  that  juveniles  are  coddled  under  the  law  is  often  confused 
with  the  recognition  of  legal  rights  and  provisions  for  fundamental 
fairness  and  appropriate  social  services. 

Across  the  country  today  support  is  growing  for  legislative 
changes  that  would  lower  the  jurisdictional  age  of  the  juvenile 
court  as  a  quick-fix  solution  to  a  serious  and  complex  problem. 
Many  of  the  supporters  of  such  legislative  action  are  convinced 
that  hardened  juvenile  criminals  are  the  rule  and  not  the  excep- 
tion. Focusing  on  sensationalized  accounts  of  rare  and  especially 
serious  crimes  committed  by  juveniles,  some  groups  are  urging 
state  legislatures  to  amend  present  statutes  by  lowering  the  thresh- 
old age  at  which  a  teenager  may  be  tried  for  criminal  offenses  as  an 
adult  from  sixteen  to  fifteen  or  even  younger.^ 

While  the  surface  issue  seems  clear  enough  -  should  the  juris- 
dictional age  be  eighteen  or  sixteen — what  is  really  involved  is  a 
criticism  of  the  juvenile  court  system  on  several  grounds.  First,  so- 
cial reforms,  like  the  establishment  of  the  juvenile  court,  are 
".  .  .advocated  as  though  they  are  certain  to  be  successful."^  That 
is,  our  expectations  exceed  what  is  realistically  possible.  No  one 
knows  better  than  criminal  justice  professionals  the  fallacy  of  as- 
suming that  juvenile  justice  can  solve  the  juvenile  crime  problem. 
Judge  E.  Leo  Milonas,  New  York  City's  chief  administrative  judge, 
noted  in  his  open  letter  to  Mayor  Ed  Koch,  published  in  the  New 
York  Times,  that  "while  it  is  possible  to  improve  the  performance 
of  the  adult  and  juvenile  justice  system,  crime  will  continue  in  epi- 
demic proportions  in  our  society  until  we  effectively  attack  its  root 
causes."*  A  separate  justice  system  for  children  cannot  fundamen- 
tally address  a  social  malaise  not  of  its  own  making.*  It  might  be 
able  to  contain  selected  groups  of  offenders  (the  "serious"  juvenile 
offender,  for  example)  for  limited  periods  of  time,  but  that  would 
fall  far  short  of  solving  the  problem  of  juvenile  crime.* 


2.  For  example,  in  Alabama  the  Alabama  District  Attorneys  Association  has 
twice  sponsored  legislation  that  would  lower  the  jurisdictional  age  of  the  Alabama 
Juvenile  Courts  from  18  to  under  16  years  of  age.  H.B.  195,  Ala.  Legis.,  Reg.  Sess. 
1979).  S.B.  275  Ala.  Legis.,  Reg.  Sess.  (1981). 

3.  Campbell,  Reforms  as  Experiments,  24  Am.  Psychologist  409,  at  410 
(1969).  Milonas,  Excerpts  from  Milonas's  Letter  to  Koch  on  Improving  the  Crim- 
inal Justice  System,  New  York  Times,  November  20,  1980,  at  B4,  col.  2. 

4.  New  York  Times,  Nov.  20,  at  B4,  col.  2. 

5.  SlLBERMAN,  CRIMINAL  VIOLENCE,  CRIMINAL  JUSTICE  (1978). 

6.  Diana  R.  Gordon,  The  Inutility  of  Getting  Tough:  The  American  Experi- 
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There  are  substantial  dangers  in  trying  to  place  the  burden  of 
solving  the  juvenile  crime  problem  on  our  police,  judges,  and  cor- 
rectional managers.  One  of  America's  most  distinguished  judges, 
Judge  David  L.  Bazelon  of  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  forcefully  describes  the  primary 
danger: 

The  real  roots  of  crime  are  associated  with  a  constellation  of 
suffering  so  hideous  that,  as  a  society,  we  cannot  bear  to  look  it 
in  the  face.  So  we  hand  our  casualties  over  to  a  system  that  will 
keep  them  from  our  sight.  And,  if  we  manage  through  our  ac- 
tions to  keep  up  with  criminals,  to  match  their  frenzy  with  our 
own,  we  pretend  to  have  solved  crime.' 

A  second  criticism  of  the  juvenile  court  system  is  that  the  si- 
multaneous presence  of  conflicting  models  in  the  administration  of 
juvenile  justice  has  resulted  in  empty  rhetoric  and  unobtainable 
objectives.  A  perusal  of  any  standard  introductory  text  in  criminol- 
ogy or  juvenile  justice  presents  the  reader  with  a  morass  of  con- 
flicting theories  about  the  causes  of  juvenile  crime.  Presumably,  all 
juvenile  courts  are  based  on  some  underlying  theoretical  frame- 
work, but  exactly  which,  no  one  knows.  Some  are  grounded  in  clas- 
sicism and  punishment.  Others  are  rooted  in  positivism  and  reha- 
bilitation. In  some,  there  is  the  presence  of  all  of  these.  As 
psychiatrist  Humphrey  Osmond  noted,  criminal  justice  is  afflicted 
with  a  model  muddle.®  Judges,  police,  legislators,  children,  and 
parents  all  have  diverse,  vague,  and  often  conflicting  ideas  of  what 
the  juvenile  courts  are  supposed  to  accomplish.  The  use  of  more 
than  one  theory  or  model  is  undoubtedly  possible,  but  their  con- 
tradictory aspects  must  be  resolved. 

A  final  criticism  of  the  juvenile  court  system  is  that  it  was 
never  put  into  operation  as  intended.  Lewis  and  Greene  call  this 
"implementation  failure";  that  is,  the  ideas  on  which  the  project 
was  developed  were  never  tested  because  the  experiment  was  not 
carried  through  as  originally  intended."  What  was  in  principle  the 


ence.  A  speech  presented  to  the  Howard  League  of  Penal  Reform,  London,  1981. 
(Available  from  the  National  Council  on  Crime  and  Delinquency,  411  Hackensack 
Avenue,  Hackensack,  N.J.) 

7.  New  York  Times,  October  19,  1980,  at  E20,  sec.  4. 

8.  See  p.  3  of  Smykla's  reply.  Siegler  Osmond,  Models  of  Madness,  Models  of 
Medicine  (1974). 

9.  Lewis  &  GxB&ne,  Implementation  Evaluation:  A  Future  Direction  in  Pro- 
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product  of  the  highest  motives  and  enlightened  benevolence,  in 
practice  often  led  to  procedural  arbitrariness.  The  sacrifice  of  sub- 
stantive rights  for  the  sake  of  procedural  informality  was  con- 
demned by  the  U.S.  Supreme  Court  in  In  re  Gault.^"  The  Court 
pointed  out  in  Kent  v.  United  States^^  that  a  child  likely  receives 
the  worst  of  both  worlds:  "neither  the  protections  accorded  to 
adults  or  the  solicitous  care  and  regenerative  treatment  postulated 
for  children." 

With  these  criticisms  as  a  background,  this  article  addresses 
the  problems  and  prospects  of  lowering  the  jurisdictional  age  of 
the  juvenile  court  as  a  "quick  fix"  for  juvenile  crime.  This  paper 
does  not  attempt  to  embrace  the  "growing  intellectual  and  legal 
resistance  to  juvenile  court  laws  and  practices"'*  in  order  to  reduce 
their  scope  and  power.  Neither  does  it  support  the  idea  of  a 
"stronger  juvenile  court  with  a  wide  jurisdictional  net."'*  Given 
these  contradictory  trends,  the  problem  of  what  to  do  about  juve- 
nile crime  is  not  easily  answered.  However,  one  thing  is  obvious: 
choices  of  what  to  do  about  juvenile  crime  should  be  based  on  facts 
and  reasoned  judgments,  not  mountains  of  misinformation.  The 
fact  that  the  majority  of  all  juveniles  are  not  arrested  for  violent 
crimes**  is  not  considered  newsworthy.  Regrettably,  the  focus  on 
the  minority  of  juveniles  arrested  for  violent  crime  has  a  deleteri- 
ous effect  on  the  entire  juvenile  population. 

Juvenile  Crime  -  What  are  the  Facts? 

Valid  information  on  the  extent  and  trends  of  juvenile  crime 
has  been  oifficult  to  obtain  because  much  of  it  has  gone  officially 

ject  Evaluation,  6  J.  Crim.  Just.  167  (Summer  1978). 

10.  387  U.S.  1  (1967). 

11.  383  U.S.  541,  556  (1966). 

12.  Empey,  American  Delinquency:  Its  Meaning  and  Construction  113-195 
(1978). 

13.  Id. 

14.  The  number  of  persons  under  18  arrested  in  1977  for  nonviolent  crime 
was  699,  617,  or  97.2%  of  all  arrested  persons  under  18.  In  1978,  the  number  of 
persons  under  18  for  non-violent  crime  was  1,162,395,  or  98.3%  of  the  total  popu- 
lation of  arrested  persons  under  18.  In  1979,  the  number  1,677,181,  or  95.8%  Ac- 
cording to  police  produced  crime  data,  violent  offenses  are  offenses  of  murder, 
forcible  rape,  robbery,  and  aggravated  assault.  Federal  Bureau  op  Investigation, 
Crime  in  the  United  States,  1977  (1978);  Federal  Bureau  op  Investigation, 
Crime  in  the  United  States,  1978  (1979);  and  Federal  Bureau  op  Investiga- 
tion, Crime  in  the  United  States,  1979  (1980). 
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undetected.  Moreover,  the  official  data  is  as  much  a  reflection  of 
what  officials  do  as  it  is  of  what  criminals  do."  The  various  meth- 
ods utilized  suggest  different  directions  for  crime  control.  Pepinsky 
writes  that  there  are  at  least  six  ways  to  measure  crime."  Three  of 
these  measures  are  attempts  to  identify  the  juvenile  criminals 
(court  conviction  records,  police-produced  measures,  and  victimi- 
zation survey  measures)  while  three  other  measures  attempt  to 
identify  those  who  contribute  most  to  juvenile  crime  (incarceration 
rates,  recidivism  rates,  and  self-report  rates).  When  planning  crime 
control  policy  it  is  necesary  to  distinguish  and  choose  between  con- 
trolling measures  of  crime  or  measures  of  criminality. 

My  own  observations  in  Alabama's  legislative  hearings"  on 
proposed  legislation  to  lower  the  jurisdictional  age  of  the  juvenile 
courts  are  that  few,  if  any,  speakers  (either  opponents  or  support- 
ers of  the  bill)  know  what  the  rate  or  trend  of  juvenile  crime  really 
is  in  this  country.  Supporters  of  the  legislation  argue  quite  graphi- 
cally on  the  basis  of  rare  and  especially  violent  juvenile  crime.  Op- 
ponents (whose  rhetoric  suggests  promoting  juvenile  justice 
through  adherence  to  the  ideals  of  nineteenth  '  ntury  paternal  ju- 
venile justice)  make  arguments  which  are  equally  shallow  and 
unconvincing." 

The  amount  of  juvenile  crime  is  usually  measured  by  police- 
produced  crime  measures  (commonly  called  FBI  Uniform  Crime 
Report  (UCR  data).  In  spite  of  their  limitations,"  the  UCR  data 
remain  the  most  widely  used  source  in  determining  the  amount  of 
juvenile  crime  in  the  United  States. 

On  Table  1,  police-produced  arrest  data  of  violent  crime  (mur- 
der, rape,  robbery,  aggravated  assault)  from  1976  through  1979  for 
persons  under  eighteen  years  of  age  are  summarized  for  the  nation 
and  the  State  of  Alabama.  With  only  a  slight  exception  in  1978, 

15.  Supra  note  12.  See  Sutherland  &  Cressey,  Criminlogy,  25-48  (9th  Ed. 
1974).  Johnson,  Crime,  Correction,  and  Society,  3-48  (Rev.  Ed.  1968). 

16.  Pepinsky,  Crime  Control  Strategies:  An  Introduction  to  the  Study 
of  Crime  30-53  (1980). 

17.  Hearings  on  S.B.  275  Before  the  Ala.  Sen.  Jud.  Comm.,  Ala.  Legis.,  Reg. 
Sess.  (1981);  Hearings  on  H.B.  195  Before  the  Ala.  H.R.  Jud.  Comm.,  Ala.  Legis. 
Reg.  Sess.  (1979). 

18.  On  the  basis  of  such  testimony,  it  is  no  wonder  that  House  Bill  195  of  the 
1979  Regular  Session  of  the  Alabama  Legislature  and  Senate  Bill  275  of  the  1981 
Regular  Session  of  the  Alabama  Legislature  died  on  the  House  and  Senate  calen- 
dars, never  being  called  for  a  vote. 

19.  Pepinsky,  supra  note  16,  at  33-38. 
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there  has  been  a  slight  downward  trend  in  the  rate  of  violent  crime 
among  persons  under  eighteen  years  of  age  over  the  past  four  years 
in  both.  In  the  U.S.  in  1976,  persons  under  eighteen  years  of  age 
represented  22  percent  of  those  arrested  for  violent  crimes.  In 
1977,  this  percentage  dropped  to  21.  In  1978,  it  increased  slightly 
to  21.4  percent.  And  in  1979,  it  swung  downward  again  to  20.1 
percent. 

In  Alabama,  arrest  data  show  that  violent  juvenile  crime  over 
the  three  year  period,  1977  through  1979  (1976  data  was  not  avail- 
able), dropped  from  32.6  percent  in  1977,  to  10.3  percent  in  1978, 
to  9.2  percent  in  1979.  It  should  be  remembered  that  it  was  during 
this  period  of  time  (once  in  1979  and  then  again  in  1981)  that  leg- 
islation was  before  the  Alabama  Legislature  that  would  have  low- 
ered the  jurisdictional  age  of  the  Alabama  Juvenile  Courts  from 
eighteen  to  under  sixteen  on  the  basis  of  what  supporters  said  were 
significant  increases  in  violent  crime  among  Alabama  youth.  The 
data  simply  do  not  support  such  claims.  The  fact  is  that  violent 
crime  committed  by  Alabama  youth  under  eighteen  years  of  age 
decreased  seventy  percent  between  1976-1979! 

Table  V 

Arrests  for  violent  crime  in  U.S.  and  Alabama 

for  Persons  Under  18  years  of  Age 

1976,  1977,  1978,  1979 


U.S.  ■ 

Under  18 

1976 

74,715 
(22.0%) 

1977 
81,368 

(21.0%) 

1978 

95,593 

(2i.4%) 

1979 

87,375 
(20.1%) 

Alabama 

Under  18 

a 

698 
(32.6%) 

698 
(10.3%) 

488 
(9.2%) 

*  Violent  crimes  are  offenses  of  murder,  forcible  rape,  robbery  and 
aggravated  assault, 
a)  Data  not  available. 

20.  FBI  Uniform  Crime  Reports,  Crime  in  the  United  States,  1976  Table 
33  at  182  (1978)  FBI  Uniform  Crime  Reports,  Crime  in  the  United  States,  1978 
Table  33  at  196  (1979)  FBI  Uniform  Crime  Reports,  Crime  in  the  United 
States,  1979  Table  33  at  198  (1980).  Alabama  Criminal  Justice  Information 
Center,  Crime  in  Alabama,  1977  at  15  (1979).  Alabama  Criminal  Justice  Infor- 
mation Center,  Crime  in  Alabama,  1978  at  195  (1979).  Alabama  Criminal  Jus- 
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In  Table  2,  police-produced  arrest  data  of  property  crimes 
(burglary,  larceny-theft,  motor  vehicle  theft,  arson)  from  1976 
through  1979  for  persons  under  eighteen  years  of  age  are  summa- 
rized for  the  nation  and  the  State  of  Alabama.  In  the  nation,  the 
overall  trend  for  persons  under  eighteen  years  of  age  is  downward, 
except  for  a  tenth  of  a  percentage  point  increase  in  1977  over  1976. 
Over  the  three  year  period,  1976-1979,  juvenile  arrests  for  property 
crimes  decreased  from  46.1  percent  to  43.5  percent.  Allegations 
that  persons  under  18  years  of  age  are  committing  a  greater 
porportion  of  the  property  crimes  are  clearly  false. 

Arrests  for  property  crimes  of  person  under  eighteen  years  of 
age  in  Alabama  between  1976-1979  rose  slightly  from  26.3  percent 
to  31.5  percent.  However,  in  Alabama,  the  total  volume  of  property 
crime  for  all  person  decreased  significantly  from  25,733  arrests  in 
1976  to  15,803  arrests  in  1979.  For  persons  under  eighteen  years  of 
age,  arrests  for  property  crime  decreased  from  6,770  in  1976  to 
4,955  in  1979.  For  persons  over  eighteen  years  of  age  the  number  of 
arrests  in  1976,  18,963,  decreased  to  10,848  in  1979.  While  both 
groups  had  dramatic  decreases  in  property  crime  arrests,  the  de- 
crease for  persons  over  eighteen  years  of  age  was  more  rapid  and 
consistent,  thereby  yielding  the  slight  percentage  increase  for  per- 
sons under  eighteen  years  of  age.  However,  in  spite  of  the  percent- 
age increase  for  persons  under  eighteen  years  of  age,  the  total  vol- 
ume of  property  crime  arrests  for  persons  under  eighteen  years  of 
age  does  not  support  the  claim  that  juvenile  crime  in  Alabama  is 
out  of  control.  Clearly,  this  conclusion  is  a  misconception. 


TicE  Information  Center,  Crime  in  Alabama,  1978  at  26  (1978). 


1976 

1977 

1978 

1979 

•  18  666,910 

737,299 

733,177 

751,421 

(46.1%) 

(46.2%) 

(45.5%) 

(43.5%) 
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Table  2" 

Arrests  for  Property  Crime  in  U.S.  for  Persor\s  Under  18 

Years  of  Age  and  in  Alabama  for  Persons  Under  and 

Over  18  years  of  Age 

1976,  1977,  1978,  1979 


U.S. 


Alabama      Under  18         — a  6.770  7,375  4,955 

(26.3%)       (34.6%)       (31.5%) 

Alabama       Over  18  — a  18,963         13,897         10,848 

(73.6%)       (65.3%)      (69.0%) 

*  Property  crimes  are  offenses  of  burglary,  larceny-theft,  motor  ve- 
hicle theft,  arson, 
a)  Data  not  available. 

A  Quick-Fix  Solution:  Lowering  the  Age 

Currently,  in  thirty-seven  of  the  fifty  states  and  the  District  of 
Columbia,  a  young  person  enters  the  jurisdiction  of  criminal  court 
at  eighteen  years  of  age.**  Eight  states  prescribe  seventeen  as  the 
jurisdictional  age;*^  one  state  precribes  nineteen  as  the  jurisdic- 
tional age;**  four  states  precribed  sixteen  as  the  jurisdictional  age.*"* 

21.  FBI  Uniform  Crime  Reports,  Crime  in  the  United  States,  1976  Table 
33  at  183  (1977).  FBI  Uniform  Crime  Reports,  Crime  in  the  United  States, 
1977  Table  33,  at  182  (1978).  FBI  Uniform  Crime  Reports,  Crime  in  the  United 
States,  1978  Table  33,  at  196  (1979).  FBI  Uniform  Crime  Reports,  Crime  in  the 
United  States,  1979  Table  33,  at  198  (1980).  Alabama  Criminal  Justice  Infor- 
mation Center,  Crime  in  Alabama,  1977  at  18-19  (1978).  Alabama  Criminal  Jus- 
tice Infor.mation  Center,  Crime  in  Alabama,  1978  at  14  (1979).  Alabama  Crimi- 
nal Justice  Information  Center,  Crime  In  Alabama,  1979  at  22  (1980). 

22.  See,  e.g.,  Alaska  Stat.  §  47-10-010(a)  (1979);  Cal.  Welf.  and  Inst.  Code 
§§  300,  601,  602  (Supp.  1981);  Minn.  Stat.  Ann.  §  260.015  (2)  (1971);  Va.  Code 
Ann.  §  16.1-228  (Supp.  1979). 

23.  See.  e.g.,  Mass.  Gen.  Laws  Ann.  ch.  119,  §  21  (Supp.  1981),  §  2  (1969); 
Tex.  Fam.  Code  Ann.  tit.  3  §  51.02(1)  (Vernon  1975). 

24.  Wyo.  Stat.  Ann.  §§  14-1-101  (Supp.  1981),  14-6-201  (a)  (iii)  (1978). 
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There  have  been  some  changes  in  maximum  jurisdictional  ages 
in  recent  years.  Since  1974,  all  of  the  changes  have  been  upward 
revisions.  Alabama  first  raised  its  maximum  jurisdictional  age  from 
sixteen  to  seventeen,  and  then  raised  it  again  from  seventeen  to 
eighteen.  Florida,  Maine,  and  New  Hampshire  raised  their  maxi- 
mum ages  from  seventeen  to  eighteen  in  1976,  and  in  1977,  South 
Carolina  raised  its  maximum  jurisdictional  age  from  sixteen  to 
seventeen.** 

Surprisingly,  the  changes  made  since  1974  have  broadened 
rather  than  limited  the  jurisdictional  age  limits  of  the  juvenile 
court.  This  suggests  that  nationally,  recent  efforts  to  limit  the  ju- 
risdiction of  the  juvenile  court  are  not  focused  solely  on  lowering 
the  jurisdictional  age,  but  on  the  expansion  of  other  options  for 
limiting  the  jurisdiction  of  the  juvenile  court  over  serious  juvenile 
offenders.** 

Proposals  to  lower  the  jurisdictional  age  of  the  juvenile  court 
from  eighteen  to  seventeen  or  even  sixteen  years  of  age  must  be 
carefully  examined  to  determine:  (a)  whether  lowering  the  age  of 
criminal  court  jurisdiction  will  actually  affect  serious  criminal  be- 
havior by  a  small  segment  of  juveniles;  (b)  what  the  side  effects  of 
the  proposal  will  be;  and  (c)  whether  more  constructive  measures 
can  be  taken  to  address  the  problem  of  juvenile  crime. 

I.    //  the  age  is  rolled  back  for  all  juveniles,  will  there  be  any 
change  in  the  way  violent  juvenile  offenders  are  tried? 

In  the  United  States,  juveniles  can  be  tried  in  criminal  court 
through  waiver  of  juvenile  court  jurisdiction  or  by  giving  the  crimi- 
nal court  jurisdiction  over  youth  not  yet  eighteen.  Both  means  are 
discussed  here. 


25.  Conn.  Gen.  Stat.  Ann.  §  466-120  (Supp.  1980);  N.Y.  Fam.  Ct.  Act  §  712 
(a)-(b)  (McKinney  Supp.  1980);  N.C.  Gen.  Stat.  §  7A-517  (12),  (20),  (28)  (Supp. 
1979);  Vt.  Stat.  Ann.  tit.  33,  §  632  (a)  (1)  (Supp.  1981). 

26.  Smtth,  Alexander,  Kemp,  &  Lemert,  A  National  Assessment  of  Seri- 
ous Juvenile  Crime  and  the  Juvenile  Justice  System:  The  Need  for  a  Rational 
Response,  Volume  III,  Legislation,  Jurisdiction,  Program  Interventions  and 
Confidentiality  of  Juvenile  Records  98  (1980). 

27.  Id.  at  97-130. 
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A.     The  Jurisdiction  of  the  Criminal  Court  Over  Youth  Not  Yet 
eighteen. 

1)  Jurisdiction  Over  Cases  Excluded  from  Juvenile  Court: 
There  is  a  distinction  to  be  made  between  offenses  which  are  ex- 
cluded by  statute  from  the  original  jurisdiction  of  the  juvenile 
court,  offenses  over  which  the  juvenile  and  criminal  courts  have 
concurrent  jurisdiction,  and  offenses  which  the  juvenile  court  may 
transfer  to  the  criminal  court  following  a  hearing.  In  ten  of  the 
fifty-one  jurisdictions  (fifty  states  and  the  District  of  Columbia), 
the  juvenile  codes  provide  for  the  statutory  exclusion  of  specific 
serious  offenses  from  the  original  jurisdiction  of  the  juvenile  courts 
These  ten  jurisdictions  are  Colorado,  Delaware,  District  of  Colum*- 
bia,  Indiana,  Louisiana,  Maryland,  Mississippi,  North  Carolina, 
New  York,  and  South  Carolina.^*  For  example,  North  Carolina  ex- 
cludes capital  offenses  from  the  jurisdiction  of  the  juvenile  court 
for  those  fourteen  years  or  older,'^®  and  Louisiana  excludes  capital 
offenses  from  the  jurisdiction  of  the  juvenile  court  for  those  fiftee;^ 
years  or  older.^** 

2)  Prosecutorial  Discretion:  In  addition  to  the  exclusion  of  cer- 
tain offenses  from  the  juvenile  court's  jurisdiction,  prosecutorial 
discretion  also  affects  the  juvenile  court's  judicial  autonomy.  In 
Wyoming,  for  example,  the  prosecutor  has  the  authority  to  decide 
iji  which  court — ^juvenile  or  criminal — a  case  should  be  tried,^*  In 
Nebraska,  the  prosecutor  has  the  authority  to  decide  whether  to 
file  charges  in  criminal  court  or  to  file  a  delinquency  petition  in 
juvenile  court. ^'^  Other  jurisdictions  where  the  prosecutor  has  simi- 
lar authority  include  the  District  of  Columbia,"  Arkansas,^'  and 
Florida.^' 

3)  Concurrent  Jurisdiction:  It  is  concurrent  jurisdiction  which 


28.  Id.  at  111. 

29.  N.C.  Gen.  Stat.  §  7A-608  (Supp.  1981)  (Waiver  mandatory  when  child  14 
Oi-  older  is  alleged  to  have  committed  a  capital  offense). 

30.  La.  Rev.  Stat.  Ann.  §  13:1570  (A)  (5)  (Supp.  1981)  (First  degree  murder, 
second  degree  murder,  manslaugher,  or  aggravated  rape  after  becoming  15  years 
old,  and  armed  robbery,  aggravated  burglary,  or  aggravated  kidnapping  after  be- 
coming 16  years  old). 

31.  Wyo.  Stat.  Ann.  §§  14-6-203(c),  14-6-211  (Supp.  1981). 

32.  Neb.  Rev.  Stat.  §§  43-202.01  (1978). 

33.  D.C.  Code  §  16-2307(a)  (1981). 

34.  Ark.  Stat.  Ann.  §  45-418  (Supp.  1981). 

35.  Fla.  Stat.  Ann.  §  39-09  (2)  (a)  (Supp.  1981). 
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some  consider  to  be  "perhaps  the  most  invidious  limitation  on  the 
juvenile  court's  jurisdiction."^*  Instead  of  conferring  exclusive  ju- 
risdiction upon  the  juvenile  court,  the  practice  of  concurrent  juris- 
diction provides  another  court  (generally  the  criminal  court)  with 
jurisdiction  over  juvenile  matters.  Ten  jurisdictions  provide  for 
some  form  or  degree  of  concurrent  jurisdiction  (Arkansas,  Florida, 
Georgia,  Idaho,  Nebraska,  Nevada,  Pennsylvania,  South  Carolina^ 
South  Dakota,  and  Wyoming).^'  In  Arkansas^®  and  Wyoming^*  the 
juvenile  and  criminal  courts  are  given  concurrent  jurisdiction  ov4t 
all  children  for  any  offense  within  the  jurisdictional  age  of  the  ju- 
venile court.  In  Florida"*"  and  Georgia**  concurrent  jurisdiction  ex- 
ists with  respect  to  any  offense  punishable  by  death  or  life  impris- 
onment, regardless  of  age.  .In  other  jurisdictions,  concurrent 
jurisdiction  exists:  for  any  felony  offense  (Idaho  and  South  Da- 
kota); for  capital  offenses  (Nevada);  for  murder  (Pennsylvania); 
and  for  riot,  assault  and  battery,  and  larceny  (South  Carolina).** 
The  problem  with  concurrent  jurisdiction  is  its  ambiguity, 
particularly  when  the  scope  of  concurrent  jurisdiction  is  broad 
(covering  any  age  or  offense).  Samuel  M.  Davis  contends  that  any 
limitation  on  juvenile  court  jurisdiction  evidences  a  basic  mistrust 
of  the  juvenile  court  and  represents  the  absence  of  a  firm  commit- 
ment to  parens  patriae.*^ 

B.     Waiver  of  Jurisdiction 

Tiie  procedures  which  provide  for  the  juvenile  court  to  waive 
its  jurisdiction  and  transfer  a  youth  to  the  criminal  court  are  of 
special  importance  when  youth  are  involved  in  violent  offenses.  As 
Davis  puts  it: 

Waiver  of  jurisdiction  by  a  juvenile  court  in  the  process 
whereby  the  court  relinquishes  its  jurisdiction  over  a  child  and 
transfers  the  case  to  a  court  of  criminal  jurisdiction  for  prose- 
cution as  in  the  case  of  an  adult.  The  effect  of  a  decision  to 


36.  Davis,  Rights  of  Juveniles:  The  Juvenile  Jsutice  System  §  2.12,  at  2-21 
(2d  ed.  1981). 

37.  Smith,  supra  note  26,  at  112-113. 

38.  Ark.  Stat.  Ann.  §§  45-417,  45-418,  48-420  (Supp.  1981). 

39.  Wyo.  Stat.  Ann.  §§  14-8-104  (1977),  14-6-24  (1981). 

40.  Fla.  Stat.  Ann.  §  39.02(5)  (c)  (Supp.  1981). 

41.  Ga.  Code  Ann.  §  24A-301(b)  (1976). 

42.  Smith,  supra  note  26,  at  112-113. 

43.  Davis,  supra  note  36,  §  2.14,  at  2-26  -  2-27. 
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waive  jurisdiction  over  a  child  is  to  deny  to  the  child  the  pro- 
tection and  ameliorative  treatment  afforded  by  the  juvenile 
process,  substituting  therefore  the  punitive  treatment  found  in 
the  criminal  process.** 

Four  states  do  not  provide  for  waiver  of  jurisdiction  from  the 
juvenile  court  to  the  criminal  court:  Arkansas,  Nebraska,  New 
York,  and  Vermont.  In  New  York**  and  Vermont*^  the  absence  of  a 
waive;:^i?~fexplained  by  the  fact  that  the  jurisdictional  age  of  the 
juvenile  court  is  already  se^t  at  sixteen  -  the  youngest  jurisdictional 
age  rec6gnized  in  any  state."*'  In  Nebraska,  juvenile  and  criminal 
court&r4rave  concurrent  jurisdiction  over  the  more  violent  offenses*® 
which  probably  explains  the  basis  for  the  absence  of  a  waiver.  The 
absence  of  a  waiver  in  Arkansas  is  explained  by  the  fact  that  in 
sorrte  instances  the  prosecutor  makes  the  decision  as  to  whether  a 
case  is  to  be  handled  in  juvenile  or  criminal  court.*® 

Waiver  of  jurisdiction  comes  in  may  forms  and  degrees,  in- 
cludmg  minimum  age  waiver,  offense  criteria  for  waiver, 
m^datory  waiver  procedures,  and  "reverse"  waiver.  Each  is  dis- 
cussed below. 

1)  Minimum  Age  Waiver.  Most  jurisdictions  require  a  specific 
age  at  which  waiver  is  permitted.  Sixteen  states  set  the  minimum 
age  at  sixteen:  California,  Delaware,  Hawaii,  Kansas,  Kentucky, 
Montana,  Nevada,  New  Jersey,  New  Mexico,  North  Dakota,  Ore- 
gon, Rhode  Island,  Tennessee,  West  Virginia,  Wisconsin.'"  Nine  ju- 
risdictions set  the-miniinum  age  for  waiver  at  fifteen:  District  of 
Columbia,  Georgia,  IdahoT^ouisiana,  Maryland,  Michigan,  Ohio, 
Texas,  VirginiaK^JTsjiet^  states  set  the  minimum  age  for  waiver  at 
fourtee\i>A.labama,  Colorado,  Connecticut,  Florida,  Indiana,  Iowa, 
Massachusetts,  Minnesota,  Missouri,  North  Carolina,  Pennsylva- 


44.  Davis,  supra  note  36,  §  4.1,  at  4-1. 

45.  N.Y.  Fam.  Ct.  Act  §  712(a)  (McKinney  Supp.  1979). 

46.  Vt.  Stat.  Ann.  tit.  33,  §  623(a)(1)  (Supp.  1980). 

47.  See  Smith,  supra  note  37. 

48.  Neb.  Rev.  Stat.  §§  43-202(3)(b)&(c),  43-202.01,  43-202.02  (1978). 

49.  Ark.  Stat.  Ann.  §  45-418  (Supp.  1979). 

50.  See,  e.g.,  Hawaii  Rev.  Stat.  §  571-22(a)  (Supp.  1980);  Mont.  Code  Ann.  § 
41-5-206(l)(a)  (1979);  Nev.  Rev.  Stat.  §  62.080  (1977). 

51.  Smith,  supra  note  26,  at  117.  See,  e.g.,  Ohio  Rev.  Code  Ann.  §  2151.26(A) 
(1978);  Tex.  Fam.  Code  Ann.  tit.  3  §  54.02(a)(2)-(2)(j)  (Vernon  1981);  Va.  Code 
Ann.  §  16.1-269A  (Supp.  1979).. 
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nia,  Utah.**  Two  states  set  the  minimunj^-ager'Sfmirteen:  Illinois 
and  Mississippi."^  In  nine  stares-strSeTminimum  age  for  waiver  is" 
permitted:  Alaska,  Arizona,  Maine,  New  Hampshire,  Oklahoma, 
South  Carolina,  South  Dakota,  Washington,  Wyoming.*^*  Finally, 
four  states  have  no  provision  for  waiver:  Arkansas,  Nebraska,  New 
"^^k,  and  Vermont."' 

In  some  jurisdictions,  waiver  may  be  permitted  at  an  earlier 
age  because  of  the  nature  of  the  offense.  In  Delaware,  where  the 
minimum  age  for  waiver  is  sixteen,  the  minimum  age  can  be 
dropped  to  fourteen  when  the  child  is  charged  with  a  felony.*^*  Sim- 
ilarly ,/iii  Georgia,  the  age  at  which  juvenile  status  may  be  waived 
drops  from  fifteen  to  thirteen  when  the  child  is  charged  with  an  act 
pun/shable  by  death  or  life  imprisonment." 

2)  OflFense  Criteria  for  Waiver.  Twenty-two  of  the  forty-seven' 
jui/isdictions  permit  waiver  for  any  offense."*  This  makes  it  much 
^easier  to  transfer  juveniles  charged  with  violent  offenses  to  crimi- 
nal court  without  rolling  back  the  age  for  all  juveniles.  Seventeen 
of  the  forty-seven  jurisdictions  require  that  the  youth  be  charged 
with  a  felony;"®  eight  add  other  criteria,  such  as  a  prior  commit- 
ment as  a  delinquent  and/or  a  prior  charge  of  a  violent  offense.*" 


52.  Smith,  supra  note  26,  at  117.  See,  e.g.,  Utah  Code  Ann.  §  78-39-25(1) 
(Supp.  1981);  Colo.  Rev.  Stat.  Ann.  §  19-l-104(4)(a)  (1973);  Conn.  Gen.  Stat. 
Ann.  §§  46b-126,  46b-127  (West  1981). 

53.  Smith,  supra  note  26,  at  117.  See,  e.g..  Miss.  Code  Ann.  §  43-21-157(1) 
(Supp.  1981);  III.  Ann.  Stat.  ch.  37,  §  702-7(3),  (5)  (Smith-Hurd  1981). 

54.  Smith,  supra  note  26,  at  117.  See.  e.g..  Alaska  Stat.  §  47.10.060(a) 
(1979);  Ariz.  R.  Ct.  Juv.  Ct.  R.  P.  14;  Wash.  Rev.  Code  Ann.  §  13.40.100(1) 
(Supp.  1981). 

55.  See  notes  45,  46,  48,  49  supra. 

56.  Del.  Code  Ann.  tit.  10,  §§  937(c)(5),  938(c)  (Supp.  1978). 

57.  Ga.  Code  Ann.  §  24A-2501(1)(4)  (1976). 

58.  Smith,  supra  note  23,  at  119.  The  22  jurisdictions  are  Alaska,  Washing- 
ton, Oregon,  California,  Idaho,  Arizona,  Wyoming,  North  Dakota,  South  Dakota, 
Kansas,  Minnesota,  Iowa,  Wisconsin,  Illinois,  Indiana,  Tennessee,  Georgia,  Flor- 
ida, Pennsylvania,  Maryland,  Delaware,  and  the  District  of  Columbia. 

59.  Smith,  supra  note  23,  at  119.  The  17  jurisdictions  are  Hawaii,  Nevada, 
Utah,  Colorado,  Texas,  Oklahoma,  Missouri,  Mississippi,  Alabama,  Kentucky, 
North  Carolina,  Virginia,  West  Virginia,  Ohio,  Michigan,  Connecticut,  and  New 
Hampshire.  See,  e.g.,  N.H.  Rev.  Stat.  Ann.  §  169-B:24  (Supp.  1979);  Okla.  Stat. 
Ann.  tit.  10  §  1112  (b)  (West  1981). 

60.  Smith,  supra  note  26,  at  119.  These  8  jurisdictions  are  Montana,  New 
Mexico,  Louisiana,  South  Carolina,  New  Jersey,  Massachusetts,  Rhode  Island, 
and  Maine.  See.  e.g..  Me.  Rev.  Stat.  Ann.  tit.  15,  §  3101(4)(D)  (Supp.  1981);  S.C. 
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3)  Minimum  Waiver  Hearing.  Five  of  the  forty-seven  jurisdic- 
tions permitting  waiver  have  provisions  requiring  that  a  hearing  be 
held  if  the/ youth  is  charged  with  one  of  the  violent  offenses  listed 
in  the  statutes.  Four  of  the  five  jurisdictions  -  California,  Florida, 
North  Carolina,  and  Virginia  -  have  mandatory  waiver  provisions 
for  youth  charged  with  murder,  rape,  robbery,  aggravated  assault, 
or  kidnapping.  The  fifth  jurisdiction,  Rhode  Island,  requires  a 
mandatory  waiver  hearing  for  youth  twice  adjudicated  delinquent 
£0r  any  offenses.*V 

4)  Reverse  Waiver.  Reverse  waiver  is  a  procedure  in  which 
youths  undeii^the  jurisdiction  of  the  criminal  court  may  be  trans- 
ferred (o  the  juvenile-Court.  Upjm-inotion  (which  may  be  made'  by 
the  defense,  The  prosecutor,  or  the  court)  a  hearing  is  held  to^  de- 
termine whether  the' case  might  more  appropriately  be  heard  in 
juvenile  court.  At  present  fivejurisdictions  provide  for  reverse 
wajver:  Delaware|V^Flori(ia,'  New  York,  Pennsylvania,  and 
Vermonth.*^ 

Although  some  authorities  perceive  waiver  to  adult  courts  as 
more  punitive  then  ameliorative,*'  others  contend  that  there  are 
advantages  in  criminal  court  which  are  not  available  in  juvenile 
court.' Some  juveniles,  given  the  option,  elect  to  be  tried  as  adults. 
Certain  advantages  perceived  by  these  individuals  include  the 
more  rigid  due  process  provisions  of  criminal  court,  a  greater 
chance  of  dismissal  from  the  charge  by  the  criminal  court  judge,  a 
better  chance  of  acquittal  by  the  jury,  a  greater  reliance  on  bail, 
less  institutional  time,  a  sealed  juvenile  record  upon  coming  into 
criminal  court,  or  the  avoidance  of  the  usually  indeterminate  na- 
ture of  juvenile  sentencing."* 

Under  current  Alabama  law,  a  juvenile  may  be  transferred 
from  juvenile  to  criminal  court  by  the  prosecutor.  The  prosecutor 
may  file  a  motion  requesting  the  transfer  of  the  child  for  criminal 


Code  §§  14-21-510(c)  &  14-21-545  (Supp.  1980). 

61.  N.C.  Gen.  Stat.  §  7A-608  (Supp.  1981);  R.I.  Gen.  Laws  Ann.  §  14-1-7 
(Supp.  1978);  Va.  Code  Ann.  §  16.1-269(A)  (Supp.  1979);  Cal.  Welf.  &  Inst. 
Code  §  707  (West  1979);  Fi.a.  Stat.  Ann.]  §  39.02(5)(a)-(b)  (West  1979). 

62.  Smith,  supra  note  26,  at  121. 

63.  Davis,  supra  note  36,  §  4.1,  at  4-1. 

64.  See,  e.g.,  Donna  Hemperian,  et.  ai,  Youth  in  Adult  Court:  Between 
Two  Worlds  (Washington,  D.C:  U.S.  Government  Printing  Office,  forthcoming 
1982);  Paul  Persma,  et.  ai,  Law.  and  Tactics  in  Juvenile  Cases,  (3rd  Edition 
Philadelphia,  Pa:  American  Law  Institute,  1977);  Smith,  supra  note  26,  at  108. 
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prosecution  if:  (1)  the  child  was  fourteen  years  or  older;  and  (2) 
either,  (a)  charged  with  a  felony,  or  (b)  already  under  commitment 
to  the  state  or  its  agencies.®*  After  a  heai-ing  for  probable  cause  is 
held,  the  motion  for  adult  criminal  prosecution  is  either  granted  or 
denied.  Alabama  law,  as  does  that  of  most  states,  allows  the  prose- 
cution to  identify  and  react  to  a  violent  offender  without  penaliz- 
ing non-violent  or  first-time  offenders.  Further,  once  a  youth  has 
been  tried,  convicted,  and  sentenced  to  an  adult,  Alabama  law  does 
not  require  that  he  be  prosecuted  as  an  adult  if  future  charges 
(whether  felony,  misdemeanor,  delinquent,  or  status)  are  filed. 

Research  on  New  York  juvenile  law®*  which  requires  that  once 
a  child  has  been  transferred  from  juvenile  to  criminal  court  all  sub- 
sequent charges  must  first  be  filed  in  adult  court  although  allowing 
reverse  waiver,  reveals  tHat^o  percent  of  th^  cases  that  are  first 
filed  in  criminal  court  are  sent  back^o  New  York's  juvenile 
courts.*'  One  must  wonder  about  the^ationality  and  effectiveness 
of  any  legal  systerr^hat-tiesTip  the  resources  of  both  the  adult  and 
juvenile  court  for  over  one-third  of  its  cases,  as  opposed  to  the  sys- 
tem currently  existing  in  Alabama  that  uses  the  resources  of  both 
court  systems  in  only  one  percent  of  its  cases. 

Table  3  shows  the  total  number  of  Alabama  juvenile  court 
cases,  and  the  number  and  percentage  of  those  waived  to  Alabama 
Criminal  courts  for  1978,  1979,  and  1980.  The  data  show  no  dra- 
matic break  in  the  number  of  juvenile  cases  considered  violent  by 
Alabama  prosecutors.  Had  violent  juvenile  crime  increased  in  Ala- 
bama, one  would  have  expected  the  data  to  show  an  increase  in  the 
number  of  juvenile  cases  waived  to  criminal  court.  Clearly  this  did 
not  happen.  One  is  left  with  a  strong  impression  that  the  move- 
ment to  lower  the  jurisdictional  age,  at  least  in  the  Alabama  juve- 
nile courts,  is  a  smokescreen  for  something  else;  perhaps  prosecu- 
tors' political  ambitions.  Whatever  the  reason  for  lowering  the 
jurisdictional  age  of  the  juvenile  court,  one  cannot  point  to  an  in- 

65.  Ala.  Code  §  12-15-34  (1975). 

66.  J<ivENiLE  Offenders  in  New  York  City:  Characteristics  and  Causes  op 
Case  Rrocessing  (1979).  Copies  available  from  NYC  Criminal  Justice  Agency,  305 
BroadWay.-N-Y.r^rYnDOOV. 

67.  Id.,  at  34-48. 
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crease  in  violent  juvenile  crime  nationally  or  in  Alabama. 

Table  3 

Total  Number  of  Alabama  Juvenile  Court  Cases  and 

the  Number  and  Percentage  of  Cases  Transferred 

to  Adult  Court  by  Year** 

Total  Number  of  Number  and  Percent 

Juvenile  Court  Cases  Transferred  to  Adult  Court 

1978  23,053  298  (1.29%) 

1979  26,372  378  (1.43%) 

1980  28,781  376  (1.30%) 

Should  legislation  be  enacted  that  would  lower  the  age  for 
criminal  prosecution,  there  is  no  reason  to  expect  a  substantial 
change  in  the  crime  rate  or  in  the  way  violent  juvenile  offenders 
are  currently  tried  and  convicted.  Quite  the  contrary,  one  would 
find  a  deleterious  human  effect  and  a  significant  waste  of  scarce 
economic  and  courtroom  resources  if  charges  are  filed  against  all 
sixteen,  seventeen,  and  eighteen  year  olds  in  criminal  courts.  In 
1979,  this  age  group  represented  almost  forty  percent  of  all  Juve- 
nile Court  cases  in  Alabama  (10,400  sixteen  to  eighteen  year  olds 
out  of  26,372  total  Juvenile  Court  cases).** 

II.     What  are  the  effects  of  lowering  the  age? 

Redefining  a  substantial  population  of  juveniles  as  adults  will 
not  eliminate  violent  juvenile  crime.  Rather  it  removes  a  problem 
from  one  over-worked  system  and  delivers  it  into  the  lap  of  an- 
other. Troubled  though  the  nation's  juvenile  justice  system  may 


68.  Alabama  Department  of  Youth  Services,  1979  Statistical  Report 
(Mongomery,  AL:  Alabama  Department  of  Youth  Services,  1979),  at  22. 

69.  Silberman,  supra  note  1;  Leonard  Orland,  Prisons:  Houses  of  Dark- 
ness (New  York:  The  Free  Press,  1975)  at  49-63;  Harry  Allen  and  Clifford  Simon- 
sen,  Corrections  in  America:  An  Introduction  (New  York:  Macmillan,  1981)  at 
58-72;  176-179,  359-367,  370-373,  406-412,  454,  476-480;  Ronald  Goldfarb,  Jails: 
The  Ultimate  Ghetto  (Garden  City,  N.J.:  Anchor  Press/Doubleday,  1975);  Re- 
port on  New  York  Parole  (New  York:  Citizens  Inquiry  on  Parole  and  Criminal 
Justice,  Inc.,  1974);  William  Nagel,  The  New  Red  B.\rn:  A  Critical  Look  at 
the  Modern  American  Prison  (New  York:  Walker  &  Co.,  1973);  Paul  W.  Keve, 
Prison  Life  and  Human  Worth  (Minneapolis:  University  of  Minnesota  Press, 
(1974)  at  3-7. 


888 


1982]  Lowering  the  Jurisdictional  Age  33 

be,  the  adult  judicial  and  corrections  systems  are  in  no  better 
shape.  Backlogged  cases  and  overcrowded  jails  as  well  as  problems 
with  prisons,  probation,  and  parole  abound  throughout  the  adult 
system.'"  Today,  practices  and  conditions  that  are  cruel  and  un- 
usual have  been  declared  unconstitutional  in  over  400  county  jails 
Uiroughout  the  nation  and  all  of  the  adult  prisons  in  Alabama,  Ar- 
kansas, Florida,  Louisiana,  Mississippi,  Nevada,  New  Hampshire, 
Wyoming,  and  Rhode  Island.'*  Lack  of  space,  low  staff  morale,  al- 
legations of  brutal  mistreatment  of  inmates,  lack  of  education  and 
vocational  training,  lack  of  classification,  poor  sanitary  conditions, 
and  extraordinary  caseload  sizes  indicate  that  the  adult  system  is 
ill-equipped  to  handle  the  influx  of  cases  that  would  result  from 
lowering  the  jurisdictional  age. 

In  Florida,  a  1979  legislative  committee  report  estimated  that 
lowering  the  age  to  seventeen  would  require  a  five-year  increase  of 
$62  million  for  Department  of  Corrections  construction  projects 
alone.''^  The  Florida  committee  further  noted  that  this  figure  does 
not  begin  to  address  the  increased  costs  of  jury  trials  (four  times 
greater  than  juvenile  hearings)  or  the  extended  periods  of  jail  con- 
centration for  youths  who  are  less  likely  to  meet  bail  than  adults." 

In  a  speech  before  the  Howard  League  of  Penal  Reform  in 
London  in  January  1981,  Diana  Gordon,  Executive  Vice  President 
of  the  National  Council  on  Crime  and  Delinquency,  reported  that  a 
264  petcent  increase  in  New  York  imprisonment  would  be  neces- 
sary to  reduce  violent  crimes  by  only  10  percent,  in  a  state  where 


70.  (J.  Amico  and  R.  O'Connar  (Editors))  The  American  Jail  in  Transition: 
Proceedings  of  the  Second  National  Assembly  on  the  Jail  Crisis  (Washing- 
ton, D.C.:  U.S.  Government  Printing  Office,  1978)  at  10.  See,  e.g.,  Jones  v.  Witten- 
berg, 323  F.  Supp.  93,  N.D.  Ohio  (1979)  affd  456  F.  2d  854;  Wyatt  vs.  Walker, 
CA-76-P-0775-W  (M.D.  Alabama,  filed  October  6,  1977);  Jackson  vs.  Bishop,  404 
F.  2d  571,  8th  Cir.  (1968);  Holt  v.  Sarver,  309  F.  Supp.  362,  E.D.  Ark  (1970)  aff'd 
456  F.2d  854,  State  Judge  Condemns  Tennessee  Prisons:,  Southern  Coalition  Re- 
port on  Jails  and  Prisons  5,  no.  3  (Fall,  1978),  at  1;  Newman  v.  Alabama,  349  F. 
Supp.  278,  287;  Pugh  v.  Locke,  406  F.  Supp.  318  (1976)  aff'd  559  F.  2d  283  (5th 
Cir.  1977),  438  U.S.  915,  98  S.  Ct.  3144;  McAninch,  "Penal  Incarceration  and 
Cruel  and  Unusual  Punishment",  South  Carolina  Law  Review  25  (November 
1973);  579-603;  Gettinger,  "Cruel  and  Unusual  Prisons",  Corrections  Magazine 
3  (December  1977)  :3;  Allen,  supra  note  69. 

71.  Florida  Senate  Staff  Analysis,  SB  101,  sponsored  by  Senator  Stein- 
burg,  Date  of  analysis,  April  14,  1980. 

72.  Id. 

73.  Gordon,  supra  note  6  at  5. 
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the  jurisdictional  age  of  the  Juvenile  Court  is  already  sixteen.'* 
Even  this  modest  curb  on  violent  crime  would  cost  New  Yorkers  $1 
billion  a  year  (measured  in  1980  dollars)  for  the  maintenance  of 
new  cells,  plus  $3  billion  more  for  new  cell  construction."* 

The  human  costs  of  mixing  juveniles  with  adults  in  our  na- 
tion's county  jails,  police  lock-ups,  and  drunk  tanks  are  c'  en 
greater.'®  The  criminalizing  effect  of  pretrial  incarceration  and  the 
physical  and  psychological  abuses  meted  out  to  young  people  by 
more  hardened  adult  detainees  would  be  two  ot  the  most  detri- 
mental side  effects  of  the  age  roll-back  proposal, 

/Advocates  of  all-kinds-  have  recommended  differential  treat- 
ment for-'persons  under  eighteen  years  of  age."  The  National 
Council  on  Crime  and  Delinquency  has  repeatedly  dfgued  agafnst 


the  use  of^JHitrtock-up,  or  drunk  tanks  for  persons  under  eighteen 
years  of  age.  Their  case  rests  upon  the  fact  that  these  persons  are 
still  in  the  process  of  development  and  are  still  subject  to  change, 
however  large  they  may  be  physically  or  however  sophisticated 
their  behavior.'®  "To  place  them  behind  bars  at  a  time  when  the 
whole  world  seems  to  turn  against  them  and  belief  in  themselves  is 
shattered  or  distorted  merely  confirms  the  criminal  role  in  which 
they  see  themselves.'"®  Disturbing  news  of  jailing  children  with 
adults  was  reported  by  the  Community  Research  Forum  of  the 
University  of  Illinois.  That  group  found  that  of  the  twenty-two 
youth  suicides  in  adult  jails  nationwide  in  1978,  eleven  were  of  per- 


74.  Id. 

75.  Sarri,  Under  Lock  and  Key:  Juveniles  in  Jails  and  Detention  (Ann  Ar- 
bor, MI:  National  Assessment  of  Juvenile  Corrections,  University  of  Michigan, 
1974)  at  11-16;  Wyatt  v.  Walker,  CA-76-P-0775-W  (M.D.  Alabama,  filed  October 
6,  1977);  Removing  Juveniles  from  Adult  Jails  and  Lockups,  Change  3,  no.  3 
(1979):2;  National  Advisory  Commission  on  Criminal  Justice  Standards  and 
Goals,  Juvenile  Justice  and  Delinquency  Prevention  (Washington,  D.C.:  UlS. 
Government  Printing  Office,  1976)  at  667-663;  Kenneth  Wooden,  Weeping  in 
Playtime  op  Others  (New  York:  McGraw-Hill,  1976)  at  pp.  95-148. 

76.  Id. 

77.  National  Council  on  Crime  and  Delinquency,  Standards  and  Goals 
FOR  the  Detention  of  Children  and  Youth,  2nd  ed.  (Hackensack,  NY:  National 
Council  on  Crime  and  Delinquency,  1961)  at  3. 

78.  Id. 

79.  Community  Research  Forum,  An  Assessment  of  the  National  Inci- 
dence OF  Juvenile  Suicide  in  Adult  Jails,  Lock-Ups,  and  Juvenile  Detention 
Centers  (Urbana,  IL:  Community  Research  Forum,  University  of  Illinois,  1980) 
at  12. 
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sons  under  eighteen  years  of  age  accused  of  non-felony  offenses.*" 
Had  all  sixteen  or  seventeen  year  olds  been  handled  by  the  adult 
system  in  1979-1980,  more  than  18,000  youths  charged  with  juve- 
nile status  offenses  (behaviors  such  as  truancy,  running  away,  be- 
yond parental  authoritjf  whiph  Would  not  be  criminal  if  committed 
by  till  adult)  would  have  been  subject  to  pre-trial  jailing  and  adult 
sentencing.  In  1979,  700  Alabama  juveniles  were  held  in  county 
jails,®*  almost  twice  the  number  of  cases  waived  to  adult  court  that 
year,  for  non-violent  offenses.  For  most  of  these  Alabama  ^uveniles 
judges  simply  don't  know  what  else  to  do. 

To  compound  the  problem,  a  conviction  in  the  adult  system 
inevitably  follows  a  youth  through  school,  the  pursuit  of  profes- 
sional and  vocational  employment,  and  military  service.  Many 
youths  who  break  the  laws  are  one-time  offenders  and  non-chronic 
recidivists."  The  advantage  of  the  juvenile  justice  system  has  been 
that  Wiceeps  the  record  of  a  juvenile  delinquent  and  status  of- 
fender from  being  carried  into  adulthood.  As  a  nation,  we  run  the 
risk  of  destroying  many  young  persons'  aspirations  and  hopes  by 
forcing  first-time  youthful  offenders  to  go  through  life  encumbered 
by  their  adolescent  mistakes. 

III.  Finding  more  constructive  measures  to  address  the  problem 
of  juvenile  crime. 

Simple  solutions  to  juvenile  crime,  such  as  lowering  the  juris- 
dictional age  of  the  juvenile  court,  neglect  to  treat  the  problems  of 
predicting  criminal  behavior.  Legislatures  must  accept  what  social 
and  behavioral  scientists  have  known  for  years:  namely,  that  pre- 
dicting criminal  behavior  is  neither  a  simple  nor  an  exact  science. 
A  number  of  problems  surface  immediately:  first,  for  every  correct 
prediction  there  will  be  an  inaccurate  one;  second,  predictions  of 
violent  criminality  tend  to  be  extremely  inacurate;  and  third,  when 
a  prediction  turns  out  to  be  wrong,  an  injustice  has  been  done.®^ 
Harvard  law  professor,  Alan  Dershowitz,  has  argued  that  the  prac- 


80.  Alabama  Department  of  Youth  Services,  supra  note  69  at  26. 

81.  Marvin  E.  Wolfgang,  Robert  M.  Figlio,  and  Thorsten  Sellin,  Delin- 
quency IN  AN  Birth  Cohort  (Chicago,  IL:  University  of  Chicago  Press,  1972)  at 
88-105. 

82.  John  Ortiz  Smykla,  Community-Based  Corrections:  Principles  and 
Practices  (New  York:  Macmillan,  1981),  at  27. 

83.  Cited  in  Ronedd  Goldfarb,  Jails  (New  York:  Doubleday,  Anchor  Books, 
1975)  at  48. 
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tice  of  predicting  future  crimes  results  in  erroneous  confinement  in 
order  to  assure  appropriate  ones.*^  It  would  require  us  to  create  a 
kind  of  garrison  state,  imprisoning  as  many  as  eight  to  ten  poten- 
tial non-offenders  for  ever  potential  offender.  Professor  Dershowitz 
argues: 

A  predictor  is  likely  to  be  able  to  spot  a  large  number  of  per- 
sons who  would  actually  commit  acts  of  violence  only  if  he  is 
also  willing  to  imprison  a  very  much  larger  number  of  defen- 
dants who  would  not,  in  fact,  engage  in  violence  if  released.** 

Still  the  question  remains:  What  do  we  do  about  juvenile 
crime?  One  of  the  most  promising  approaches  focuses  on  the  socio- 
political environment  in  which  any  program  must  operate.  Two 
highly  innovative  programs  in  the  United  States,  although  young 
and  experimental,  have  achieved  success  in  dealing  with  violent  ju- 
venile offenders  in  the  community:  the  Illinois  Unified  Delin- 
quency Intervention  Service  (UDIS)®^  and  Project  New  Pride"  in 
Denver  Colorado.  One  basic  premise  of  these  two  programs  is  that 
any  money  expended  to  deliver  diversionary  services  to  adjudi- 
cated delinquents  is  poorly  used  unless  there  is  also  a  sim.ultaneous 
effort  to  identify  and  correct  basic  problems  in  the  management  of 
juvenile  justice  that  violate  the  constitutional,  legal,  or  human 
rights  of  children.  These  programs  also  recognize  that  without 
community  involvement  to  minimize  the  unwarranted  confinement 
of  juvenile  offenders,  the  juvenile  court  is  reduced  to  a  punitive 
tool  of  a  society  which  lacks  other  viable  approaches.  If  these  alter- 
natives are  to  succeed,  they  must  be  nurtured  along  by  persons 
outside  the  juvenile  justice  system  since  current  managers  are  ill- 
prepared,  both  by  ideology  and  tradition,  to  nurture  their  own  re- 


84.  Dershowitz  in  Goldfarb,  supra  note  83  at  48. 

85.  See,  e.g.,  Conrad,  News  of  the  Future:  Research  and  Development  in 
Correcitons,  Federal  Probation  42  (June,  1978)  54-57;  Chalres  A.  Murray,  Doug. 
Thomson,  and  Cindy  Israel,  UDIS:  Deinstitutionalizing  the  Chronic  Juvenile 
Offender)  Washington,  D.C.:  American  Institutes  for  Research,  1979);  Coins, 
The  Serious  or  Violent  Juvenile  Offender  -  Is  There  a  Treatment  Response?  (in 
The  Serious  Juvenile  Offender:  Proceedings  of  a  National  Symposium,  Sep- 
tember 19  and  20,  1977)  Washington,  D.C.:  U.S.  Government  Printing  Office, 
1977),  at  115-129. 

86.  (Blew,)  and  Bryant,  Project  New  Pride  (Washington,  D.C.:  U.S.  Govern- 
ment Printing  Office,  1977);  Brown,  Denver  High  Impact  Anti-Crime  Program: 
Evaluation  Report  (Denver,  CO:  Denver  Anti-Crime  Council,  1975). 

87.  Smykla,  supra  note  82  at  209. 
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placement.  Finally,  it  is  imperative  to  discourage  bureaucratic  iso- 
lation and  self-interest  and  the  playing  of  administrative  politics.*' 
The  achievements  of  the  Illinois  and  Colorado  programs  are 
impressive.  Networks  of  community  help  and  resource  groups  have 
been  found  or  developed  for  juvenile  felons.  Institutional  commit- 
ments have  also  been  lowered.  (It  should  be  noted  that  other  de- 
velopments are  related  to  this  reduction.  For  example,  alteration  of 
judicial  and  correctional  attitudes  is  a  significant  factor  in  reduced 
commitments).  Compared  to  control  groups,  fewer  program  youths 
are  rearrested.  Program  youths  are  taking  and  keeping  jobs.  Non- 
institutional  program  costs  are  significantly  less  than  institutional 
costs:  $7,000  per  youth  per  year  is  UDIS  compared  to  $22,000  per 
youth  per  year  in  the  juvenile  institutions  in  Illinois.  These  and 
other  accomplishments  are  impressive.  Close  monitoring  and  eval- 
uation by  university  and  other  evaluation  groups  continues  while 
present  accomplishments  have  already  seriously  weakened  the  ar- 
guments put  forth  by  proponents  of  traditional  "get  tough"  ap- 
proaches to  juvenile  crime. 

Conclusion 

The  proposal  to  lower  the  jurisdictional  age  of  the  juvenile 
courts  from  eighteen  to  sixteen  is  an  ill-advised  and  short-sighted 
over-reaction  to  the  complex  problem  of  juvenile  crime.  Juvenile 
crime  will  not  decrease  or  disappear  as  supporters  of  this  move- 
ment predict.  Already  in  existence  across  the  United  States  are 
statutes  which  allow  criminal  courts  jurisdiction  over  youth  under 
eighteen  and  which  provide  for  waiver  of  jurisdiction  by  juvenile 
courts  as  a  means  of  responding  to  violent  crimes  perpetrated  by 
juveniles. 

Furthermore,  rational  and  effective  means  of  dealing  with  vio- 
lent juvenile  crime  are  also  possible.  These  responses  must  follow  a 
close  scrutiny  of  the  facts  and  careful  analysis  of  how  the  current 
law  deals  with  the  violent  juvenile  oflfenders.  They  require  commu- 
nity involvement,  judicious  attention  to  and  implementation  of 
well  laid  plans,  and  follow-up  evaluation  research.  Programs  such  a 
UDIS  and  Project  New  Pride  deserve  support  and  assessment  by 
those  genuinely  concerned  about  violent  juvenile  crime  in  our 
communities. 


88.  Sraykla,  supra  note  82  at  209. 
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The  insanity  defense  is  one  of  the  most  contro- 
versial and  emotional  legal  issues  of  our  time.  The 
value  of  the  defense  to  our  legal  system  and 
proposals  for  reform  of  the  defense  have  been  the 
subject  of  heated  debate  for  many  years  among 
psychiatrists  and  the  public  at  large.  During  the 
trial  of  John  fhnckley,  public  opinion  on  the  issue 
became  ever  more  pol.irized   Following  the  verdict 
of  "not  guilty  by  reason  of  insanity,"  politicians 
and  other  public  figures  called  for  reform  of 
federal  and  stale  insanity  defense  laws.  The  U.S. 
Congress  witnessed  the  introduction  of  a  profusion 
of  bills  to  reform  federal  insanity  rules.  Ever)'- 
where,  the  question  was  asked;  "Where  does 
psychiatry  stand  on  the  issue?" 

With  the  Hinckley  verdict  as  a  catalysl,  the 
officers  of  the  American  Psychiatric  Association 
established  a  four-member  work  group  to  sift 
through  long-standing  psychiatric  debate  and 
opinion  on  the  issue  and  fmd  a  common  ground 
upon  which  organized  psychiatry  might  stand. 
Loren  Koth,  M.D.,  M.P.H.,  Director  of  the  Law 
and  Psychiatry  Program  at  Western  Psychiatric 
Institute  and  Clinic  and  Professor  of  Psychiatr)'  at 
the  University  of  Pittsburgh,  was  named  chair. 

By  Labor  Day,  1982,  Dr.  Roth  and  his  group  had 
prepared  the  first  draft  of  a  response  to  the  issues 
and  circulated  it  for  comment  to  APA's  Council  on 
Governmental  Policy  and  Law,  chaired  by  Alan  A 
Stone,  M.D.,  Touroff-GIueck  Professor  of  Law  and 
Psychiatry  in  the  Faculty  of  Law  and  the  Faculty  of 
Medicine  at  Harvard  University. 

With  Dr.  Stone's  aid  and  wise  counsel.  Dr.  Roth 
revised  the  draft  and  circulated  it  to  some  75 
nationally  known  experts  on  the  insanity  defense. 
The  reaction  was  overwhelmingly  positive; 
comments  and  suggestions  were  incorporated  into 
a  third  draft  being  readied  for  presentation  to  the 
APA  Assembly  (house  of  delegates).  The  Assem- 
bly, recognizing  the  need  for  a  timely  document, 
made  several  modifications  and  approved  the 
paper  for  policy  consideration  by  the  APA  Board 
of  Trustees.  The  Board  gave  its  final  approval, 
after  further  minor  modifications,  to  the  paper  in 
late  December. 

This  is  the  first  comprehensive  position  state- 
ment on  the  insanity  defense  to  be  developed  and 
adopted  by  APA.  It  is  a  well-crafted  and  concise 
statement  which  reflects  the  current  thought  and 
opinion  of  the  vast  majority  of  psychiatrists  who 
are  informed  and  concerned  about  the  insanity 
defense  issue.  It  is  not  a  perfect  statement  or  a 
statement  for  all  time.  In  my  judgment,  however, 
it  will  permit  psychiatry  to  be  a  more  active  and 
constructive  participant  in  the  present  societal 
debate  over  the  future  of  the  insanity  defense. 


^i  >V  .".*" 


H.  Keith  H.  Brodie,  M.D. 

President,  American  Psychiatric  Association 

Chancellor,  Duke  University 

January,  1983 


December  1982 
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INTRODUCTION 


Long  before  there  was  psychiatry,  there  was  the  in- 
sanity defense.  The  idea  that  the  insane  should  not 
be  punished  for  otherwise  criminal  acts  began  to 
develop  in  the  twelfth  century  as  part  of  the  more 
general  idea  that  criminal  punishment  should  be 
imposed  only  on  persons  who  were  morally  blame- 
worthy. In  the  thirteenth  century,  Bracton,  the  first 
medieval  jurist  to  deal  with  the  subject  of  insanity 
and  crime  stated,  "For  a  crime  is  not  committed  un- 
less the  will  to  harm  be  present."  The  earliest  docu- 
mented case  of  a  jury  acquittal  on  grounds  of  un- 
sound mind  occurred  in  1505.' 

In  his  treatise  on  the  History  of  the  Pleas  of  the 
Crown  published  posthumously  in  1736,  England's 
Lord  Mathew  Hale  explained  that  the  insanity  de- 
fense was  rooted  in  the  fundamental  moral  assump- 
tions of  the  criminal  law:' 

Man  is  naturally  endowed  with  these  two  great  facul- 
ties, understanding  and  liberty  of  will.  .  .  The  con- 
sent of  the  will  is  that  which  renders  human  actions 
either  commendable  or  culpable.  .  .  .  (I)t  follows 
that,  where  there  is  a  total  defect  of  the  understand- 
ing, there  is  no  free  act  of  the  will.  .  .  . 

Thus  it  is  a  long-standing  premise  of  the  criminal 
law  that  unless  a  defendant  intentionally  chooses  to 
commit  a  crime,  he  is  not  morally  blameworthy, 
and  he  should  not  be  punished.  By  singling  out  cer- 
tain defendants  as  either  lacking  free  will  or,  alter- 
natively, lacking  sufficient  understanding  of  what 
they  do,  the  insanity  defense  becomes  the  excep- 
tion that  proves  the  rule.  In  the  law's  moral  par- 
adigm, otner  criminal  defendants,  those  who  do 
not  receive  an  insanity  defense,  are  thus  found 
blameworthy. 

Despite  these  general  premises  in  the  criminal 
law,  many  questiorvs  have  persisted  about  the  in- 
sanity defense  such  as  how  best  to  define  criminal 
insanity  (what  the  legal  test  should  be)  and  what 
should  happen  to  criminal  defendants  once  they 
are  found  "insane."  The  history  of  the  insanity  de- 
fense has  been  one  of  periodic  revisions  of  stan- 
dards, public  debate,  and  contention.  This  has  been 
the  case  especially  when  the  insanity  defense  is 
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highlighted  hv  ci  case  invidvinn  a  dofond.inl  who 
has  atlotnpted  tn  harm  a  .vell-knuvvii  persmi 

rhi-  niodorn  tiiniuilatinii  ol  tho  insanit\  ili'lonso 
derives  tmni  the  "rules"  stated  hv  the  House  of 
Lords  in  Oaniel  M  Naghten's  ease  ( IH4.^)  MNa>;hten 
was  indiited  lor  h.uiiig  sliot  l-duard  Druiniimnd, 
secrelar\  to  Hubert  I'ei'l,  the  I'rinie  Minister  ol  I'nj;- 
land.  I'he  thrust  ol  the  niedieal  testinionv  was  that 
M'Naghlen  was  sullerinj;  Ironi  what  today  would 
be  described  as  delusions  ol  persecution  sympto- 
matic ol  paramiid  schi/i>phreiiia.  The  jury  returned 
a  verdict  of  not  j;uilty  by  reason  ol  insanity.  This 
verdict  became  the  sub|ecl  of  considerable  pi>pular 
alarm  and  was  rej;arded  with  particular  concern  by 
Queen  Victoria.  As  a  result,  the  House  of  Lords 
asked  the  judges  of  that  body  to  give  an  advisory 
opinion  regarding  the  answers  to  five  questions  "on 
the  law  governing  such  cases."  The  combined 
answers  to  two  of  these  questions  have  come  to  be 
known  as  M'Naghten's  Rules. 

(1  H>  establish  a  detente  on  the  ground  ol  Mis.mitv,  it 
nuisl  be  clearlv  pri)ved  that,  at  the  time  ol  the  ami- 
initting  lit  the  act,  the  party  accused  wos  l.iKiuring 
under  such  a  delect  of  reason,  from  disease  ol  the 
mind,  as  not  to  know  the  nature  and  qujiityol  the  act 
he  was  doing;  or  11  he  did  know  it,  that  ho  did  not 
know  he  was  doing  what  was  wrong. 

M'N'aghten  quickly  became  the  pre\ailing  ap- 
proach to  the  insanity  defense  in  F.ngland  and  in  the 
United  States,  even  though  this  formulation  was 
criticized  often  because  of  its  emphasis  on  the  de- 
fendant's lack  of  intellectual  or  cognitive  under- 
standing of  what  he  was  doing  as  the  sole  justifica- 
tion for  legal  insanity.  M'Naghten's  case  was  fol- 
lowed by  a  public  response  not  unlike  that  of  the 
public's  response  to  the  John  Hinckley  case. 

Ye  people  of  England  exult  and  be  glad 

For  ve're  now  at  the  will  of  the  merciless  mad 

For  crime  is  no  crime — when  the  mind  is  unsettled. 

[The  Times,  ^SA^y 

Over  the  last  150  years,  legal  formulations  for  in- 
sanity other  than  M'Naghten  have,  from  time  to 
hme,  been  adopted  in  certain  jurisdichons,  e.g.,  the 
"irresistible  impulse"  formulation.*  Judge  David 
Bazelon  was  midwife  to  the  "product  of  mental  ill- 
ness" test  for  insanity  employed  in  the  District  of 
Columbia  from  1954  through  1972.^  However,  the 
"product  of  mental  illness"  test  was  originally  form- 
ulated in  New  Hampshire  in  1869.' 

The  alternative  formulation  for  the  insanity  de- 
fense best  known  besides  M'Naghten  is  that  pro- 
posed by  the  drafters  of  the  Model  Penal  Code  dur- 
ing the  1950s,  the  so-called  ALI  (American  Law  In- 
stitute) test.  Section  4.01  of  the  Model  Penal  Code 
provides: 

A  person  is  not  responsible  for  criminal  conduct  if  at 
the  Hme  of  such  conduct  as  a  result  of  menial  disease 
or  defect  he  lacks  substantial  capacity  either  to  ap- 
preoate  the  criminality  (wrongfulness)  of  his  con- 
duct or  to  conform  his  conduct  to  the  requirements  of 
law. 
This  was  the  test  employed  in  the  Hinckley  case. 

The  ALI  (Model  Penal  Code)  approach  to  insanity 
differs  from  M'Naghten  in  three  respects.  First,  ALI 
substitutes  the  concept  of  "appreciation"  for  that  of 
cognitive  understanding  in  the  definition  of  insan- 
ity, thus  apparently  introducing  an  affective,  more 
emohonal,  more  personalized  approach  for  evalu- 
ating the  nature  of  a  defendant's  knowledge  or  un- 
derstanding. Second,  the  ALI  definihon  for  insan- 
ity does  not  insist  upon  a  defendant's  total  lack  of 


appreciation  (knowledge)  of  the  nature  of  his  ton- 
duct  but  instead  that  he  only  "lacks  substantial 
capacity."  Finally,  AM,  like  the  "irresistible  im- 
pulse" lest,  incorporates  a  so-called  volitional  ap- 
proach to  insanity,  thus  adding  as  an  independent 
criterion  for  insanit\'  the  defendant's  .ihilily  (or  in- 
ability) to  control  his  actions 

Through  court  rulings,  the  Al  1  approach  to  crim- 
inal insanity  has  been  adopted  in  all  federal  jurisdic- 
tions  It  has  been  adopted  by  legislation  or  judicial 
ruling  in  about  half  the  slates.  Some  variation  of 
M'Naghten  is  the  exclusive  test  of  insanity  in  about 
one-third  of  the  states   A  handful  of  slates  (6)  sup- 
plement M'Naghten  with  some  variation  of  the  "ir- 
resistible impulse"  test.  Only  New  Hampshire  con 
tinues  to  use  the  "product  of  mental  illness"  test. 
Montana  and  Idaho  have  abolished  the  insanity  de- 
fense in  recent  years  tir  at  least  that  form  of  the  de- 
fense that  requires  the  defendant  to  meet  one  of  the 
above-mentioned  special  legal  tests  or  formulations 
for  insanity. 

Interestingly,  the  United  States  Supreme  Court 
has  never  ruled  whether  the  availability  for  defen- 
dants of  an  insanity  defense  is  constitutionally  com- 
pelled. Nor  has  the  legislature  of  the  United  States 
(the  Congress)  yet  adopted  one  or  another  of  the 
traditional  insanity  defense  formulations  for  use  in 
the  federal  courts.  Earlier  in  the  twentieth  century, 
three  state  courts  (Washington,  Mississippi,  and 
Louisiana)  ruled  that  recognition  of  the  insanity  de- 
fense was  constitutionally  required. 

Despite  the  attenhon  given  to  the  insanity  defense 
by  legal  scholars  and  the  continuing  debates  about 
the  role  that  psychiatry  should  play  in  the  adminis- 
tration ol  defense,  it  should  be  noted  that  successful 
invocation  of  the  defense  is  rare  (probably  involv- 
ing a  fraction  of  1  percent  of  all  felony  cases). 
While  philosophically  impt>rtant  for  the  criminal 
law,  the  insanity  defense  is  empirically  unimpor- 
tant. Making  changes  in  the  insanity  defense  will 
hardly  be  the  panacea  for  reducing  crime. 

Historically,  defendants  who  were  found  insane 
also  did  not  usually  regain  their  freedom.  Instead, 
they  often  spent  many  years,  if  not  their  whole  life- 
times, locked  away  in  institutions  for  the  criminally 
insane.  Information  also  suggests  that  despite  the 
prominence  given  the  insanity  defense  through 
well  publicized  trials,  the  majority  of  such  success- 
ful defenses  (rather  than  being  awarded  by  juries 
after  criminal  trials)  occur,  instead,  by  concurrence 
between  the  prosecution  and  defense.  Thus,  in 
many  instances,  the  insanity  defense  functions  in  a 
noncontroversial  manner  to  divert  mentally  ill  of- 
fencfers  from  the  criminal  |ustice  system  to  the  men- 
tal health  system. 

As  has  recently  been  summarized  by  persons  tes- 
tifying before  Congress  in  the  wake  of  the  John 
Hinckley  verdict,  there  is  also  a  great  deal  that  is  un- 
known and  not  very  well  studied  aK)ut  the  insanity 
defense.  For  example,  contrary  to  popular  belief, 
what  little  evidence  there  is  suggests  that  the  insan- 
ity defense  is  not  solely  or  exclusively  a  defense  of 
the  rich. '  Nor  is  it  a  defense  that  is  confined  to  de- 
fendants who  are  accused  only  of  violent  crimes. 

During  the  last  ten  years,  interest  in  abolishing  or 
modifying  the  insanity  defense  has  been  renewed 
because  of  several  factors.  Public  officials,  speaking 
for  a  growing  citnservative  consensus  and  a  public 
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understandably  disturbed  by  the  failures  of  the  en- 
tire criminal  justice  system,  have  championed  the 
cause  that  the  insanity  defense  is  one  more  indica- 
tion that  the  country  is  "soft  on  crime."  Thus,  in 
1973  President  Nixon  called  for  the  abolition  of  the 
insanity  defense  noting  that  this  proposal  was  "the 
most  significant  feature  of  the  Administration's 
proposed  criminal  code." 

A  1981  Attorney  General's  Task  Force  on  Violent 
Crime  proposed  federal  legislation  to  create  a  ver- 
dict of  "guilty  but  mentally  ill,"  similar  to  legislation 
that  had  been  passed  in  a  few  states  such  as  Illinois 
and  Michigan. 

The  hardening  of  American  attitudes  about  crime 
has  not  been,  however,  the  only  cause  of  concern 
about  the  insanity  defense.  Over  the  last  decade,  as 
a  consequence  of  some  civil  libertarian-type  court 
rulings  that  insanity  acquittees  may  not  be  sub- 
jected to  procedures  for  confinement  that  are  more 
restrictive  than  those  used  for  civil  patients  who 
have  not  committed  criminal  acts,  the  insanity  de- 
fense became  a  more  attractive  alternative  for  de- 
fendants to  plead.  As  noted  by  Stone,  over  the  last 
decade  and  for  the  first  time  in  history,  a  successful 
plea  of  insanity  had  "real  bite.""  Modern  psychia- 
tric treatment,  particularly  the  use  of  antipsychotic 
drugs,  permits  the  seeming  restoration  of  sanity  for 
many  defendants,  even  if  it  cannot  be  known  with 
certainty  whether  such  acquittees  still  remain 
dangerous. 

The  consequence  of  the  aforementioned  trends 
has  been  the  rapid  release  from  hospitals  for  a  seg- 
ment of  insanity  acquittees  in  some  states.  In  Michi- 
gan, following  the  McQuillan"  decision,  55.6  per- 
cent of  "not  guilty  by  reason  of  insanity"  patients 
were  discharged  following  a  60-day  diagnostic  com- 
mitment." In  contrast  over  ninety  percent  of  insan- 
ity acquittees  are  hospitalized  in  Illinois  after  the  30 
day  diagnostic  hearing,  with  their  average  length  of 
hospitalization  being  39  months.  Once  their  release 
is  approved  by  the  court,  it  is  almost  always  under 
the  condition  of  participation  in  a  mandatory, 
court-ordered  outpatient  program.  The  exodus  of 
insanity  acquittees  in  some  states  has  alarmed  both 
the  public  and  the  psychiatric  profession  which 
traditionally  has  been  expected  to  play  some  con- 
tinuing role  in  the  social  control  of  persons  found 
not  guilty  by  reason  of  insanity.  The  public's  per- 
ception that  a  successful  plea  of  insanity  is  a  good 
way  to  "beat  the  rap"  contributes  to  a  belief  that  the 
criminal  insanity  defense  is  not  only  fundamentally 
unfair  ("for  after  all,  he  did  do  it")  but  also  that  in- 
sanity is  a  dangerous  doctrine. 

THE  HINCKLEY  VERDICT 

The  ruling  of  the  District  of  Columbia  jury  in  the 
John  Hinckley  case  catalyzed  many  of  the  above 
and  related  issues  concerning  the  insanity  defense 
and  its  administration.  Following  the  Hinckley  ver- 
dict, some  twenty  bills  were  under  discussion  or 
were  introduced  in  the  Congress  that  would  codify, 
for  the  first  time,  a  federal  approach  towards  insan- 
ity and  also  restrict  the  defense.  The  debate  has 
focused  on  the  wording  of  the  insanity  defense,  its 
potential  abolition,  and  on  post-trial  mechanisms 
for  containing  the  insane.  The  Reagan  administra- 
tion has  proposed,  in  effect,  to  abolish  the  tradi- 
tional insanity  defense  and  to  substitute  instead  a 
"mens  rea"  approach.  A  person  would  be  found  not 
guilty  by  reason  of  insanity  only  if  the  person  lacked 
"mens  rea,"  the  required  mental  state  that  is  part  of 
the  definition  of  a  crime.  Another  approach  pro- 


posed a  limited  M'Naghten-type  criterion  to  define 
insanity. 

Other  debates  have  focused  upon  procedural  is- 
sues in  the  law  of  insanity.  In  Mr.  Hinckley's  case, 
as  is  presently  the  case  in  about  half  the  states,  the 
government  had  the  burden  of  persuasion  to  prove 
the  defendant's  sanity  beyond  a  reasonable  doubt. 
The  other  states  include  insanity  among  the  so- 
called  "affirmative  defenses, "  placing  the  burden  of 
proving  insanity  upon  the  defendant  rather  than 
making  the  government  prove  sanity.  One  pro- 
posed change  of  the  insanity  defense  is  to  shift  the 
burden  of  proof  to  the  defendant,  rather  than  to  the 
state. 

Another  focus  of  discussion,  both  prior  to  and 
following  Mr.  Hinckley's  case,  has  been  on  the  na- 
ture and  quality  of  psychiatric  testimony  in  insanity 
trials.  In  particular,  there  has  been  criticism  of  psy- 
chiatric testimony  about  whether  defendants  meet 
(or  fail  to  meet)  the  relevant  legal  test  for  insanity  in 
a  given  jurisdiction.  To  some  extent  the  public  ap- 
pears confused  by  the  so-called  "battle  of  the  ex- 
perts." Unfortunately,  public  criticism  about  the 
"battle  of  the  experts"  fails  to  recognize  or  acknowl- 
edge advances  in  psychiatric  nosology  and  diag- 
nosis that  indicate  a  high  degree  of  diagnostic  relia- 
bility for  psychiatry — 80  percent  or  sc) — so  long, 
that  is  as  psychiatric  testimony  is  restricted  to  medi- 
cal and  scientific,  and  not  legal  or  moral  issues." 
Sanity  is,  of  course,  a  legal  issue,  not  a  medical  one. 
The  "battle  of  the  experts"  is  also  to  a  certain  extent 
foreordained  by  the  structure  of  the  adversary  sys- 
tem. Experts  often  disagree  in  many  types  of  crimi- 
nal and  civil  trials  For  example,  other  medical  ex- 
perts may  disagree  on  the  interpretation  of  X-rays, 
engineers  on  structural  issues,  and  economists  on 
market  concentration  issues.  American  jurispru- 
dence requires  that  each  side  (defense  and  prosecu- 
tion) makes  the  best  case  it  can  in  the  search  for  the 
just  outcome. 


THE  APA  POSITION 


Should  the  insanity  defense  be  abolished? 

The  American  Psychiatric  Association,  speaking  as 
citizens  as  well  as  psychiatrists,  believes  that  the  in- 
sanity defense  should  be  retained  in  some  ft^rm. 
The  insanity  defense  rests  upon  one  of  the  funda- 
mental premises  of  the  criminal  law,  that  punish- 
ment for  wrongful  deeds  should  be  predicated 
upon  moral  culpability.  However,  within  the 
framework  of  English  and  American  law,  defen- 
dants who  lack  the  ability  (the  capacity)  to  rationally 
control  their  behavior  do  not  possess  free  will.  They 
cannot  be  said  to  have  "chosen  to  do  wrong."  There- 
fore, they  should  not  be  punished  or  handled  simi- 
larly to  all  other  criminal  defendants.  RetenHon  of 
the  insanity  defense  is  essential  to  the  moral  integ- 
rity of  the  criminal  law.- 

The  aforementioned  points  do  not,  of  course, 
mean  that  the  insanity  defense  is  necessarily  "good 
for  psychiatry,"  "good  for  all  criminals"  who  invoke 
the  plea,  or  even  always  "good  for  the  public."  In 
fact,  the  opposite  may  be  the  case  Psychiatrists,  in- 
deed even  some  psychiatric  patients,  might  be  less 
stigmatized,  less  susceptible  to  criticism  by  the 
media  and  the  public  were  the  insanity  defense  to 
be  abolished.  Thus  the  Association's  view  that  the 
insanity  defense  should  not  now  be  abolished  is  not 
one  that  it  takes  out  of  self-interest.  Only  a  minority 
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of  psychiatrisls  testify  in  criminal  trials.  Members  of 
the  American  Psychiatric  Association,  however, 
recogni/f  the  iinportaiici'  ot  the  insanity  dofonse  for 
the  criminal  law,  as  well  as  its  importance  for 
genuinely  mentally  ill  ilelendants  who  on  moral 
and  medical  grounds  require  psychiatric  treatment 
(in  addition  to  restraint),  rather  than  receiving 
solely  custody  and  punishment. 

To  the  extent  that  changes  need  to  be  made  in  the 
insanity  defense,  the  Ass(>ciation,  therefore,  rec- 
ommends consideration  of  some  of  the  ideas  dis- 
cussed below  Ci)ncerning  the  legal  definition  of  in- 
sanity, the  burden  of  proof,  the  role  that  psychia- 
trists can  or  should  play  within  the  insanity  de- 
fense, and  the  piist-vercfict  disposition  of  persons 
founti  insane. 


Alternatively,  whatever  limited  funds  are  avail- 
able for  the  treatment  of  mentally  ill  inmates  may  be 
devoted  to  "guilty  but  mentally  ill"  defendants,  ig- 
noring the  treatment  needs  of  other  mentally  ill  but 
conxention.illy  sentenced  prisoners  who  recjuire 
mental  health  treatment  in  prison. 

The  "guilty  but  mentally  ill"  plea  may  cause  im- 
portant moral,  legal,  psychiatric,  and  pragmatic 
problems  to  receive  a  whitewash  without  funda- 
mental progress  being  made.  We  note  th.it  under 
con\'enlional  sentencing  procedures  alreacfy  in 
place,  judges  may  presently  order  mental  health 
treatment  for  offenders  in  need  of  it.  Furthermore,  a 
jury  verdict  is  an  awkward  device  for  making  dis- 
positional decisions  concerning  a  person's  need  for 
mental  health  treatment. 


Should  a  "f^uilty  but  mentally  ill"  verdict  be 
adopted  ill  the  laiv  to  either  supplement  or 
take  the  place  of  the  traditional  insanity 
defense? 

While  some  psychiatrists  believe  that  the  "guilty 
but  mentally  ill"  verdict  has  merit  for  dealing  with 
problems  posed  bv  the  insanity  defense,  the  Ameri- 
can Psychiatric  Association  is  extremely  skeptical  of 
this  approach.  Currently  nine  states  are  experi- 
menting with  a  "guilty  but  mentally  ill"  verdict  or 
its  equivalent.  They  permit  a  "guilty  but  mentally 
ill"  verdict  as  an  alternative  choice  for  jurors  to  the 
traditional  insanity  defense.  Were,  however, 
"guilty  but  mentally  ill"  to  be  the  only  verdict  possi- 
ble (besides  guilt  or  innocence),  this  would  be  the 
abolitionist  position  in  disguise.  The  idea  of  moral 
blameworthiness  would  be  diminished  within  the 
law.  This  does  not  seem  right. 

There  are  also  problems  with  "guilty  but  mentally 
ill"  as  an  alternative  choice  to  the  traditional  insan- 
ity defense.  "Guilty  but  mentally  ill"  offers  a  "com- 
promise" for  the  jury.  Perscms  who  might  other- 
wise have  qualified  for  an  insanity  verdict  may  in- 
stead be  siphoned  into  a  category  of  guilty  but  men- 
tally ill.  Thus  some  defendants  who  might  other- 
wise be  found  not  guilty  through  an  insanity  de- 
fense will  be  found  "guilty  but  mentally  ill"  instead. 

The  "guilty  but  mentally  ill"  apprciach  may  be- 
come the  "easy  way  out."  Juries  may  avoid  grap- 
pling with  the  difficult  moral  issues  inherent  in  ad- 
judicating guilt  or  innocence,  jurors  instead  settling 
conveniently  on  "guilty  but  mentally  ill."  The  delib- 
erations of  jurors  in  deciding  cases  are,  however, 
vital  to  set  societal  standards  and  to  give  meaning  to 
societal  ideas  about  responsibility  and  nonrespon- 
sibilitv.  An  important  symbolic  function  of  the 
criminal  law  is  lost  through  the  "guilty  but  mentally 
ill"  approach. 

There  are  other  problems  with  "guilty  but  men- 
tally ill."  Providing  mental  health  treatment  for  per- 
sons in  jails  and  prisons  has,  over  the  years,  proved 
a  refractory  problem."  Yet  the  "guilty  but  mentally 
ill"  approach  makes  sense  only  if  meaningful  men- 
tal health  treatment  is  given  defendants  following 
such  a  verdict   In  times  of  financial  stress,  the  likeli- 
hood that  meaningful  treatment  for  persons  "guilty 
but  mentally  ill"  will  be  mandated  and  paid  for  by 
state  legislatures  is,  however,  slight   This  has  been 
the  outcome  in  Michigan  (the  state  that  first  em- 
barked upon  the  "guilty  but  mentally  ill"  approach) 
where  even  though  they  have  been  found  "guilty 
but  mentally  ill,"   felons  have  received   no  more 
treatment  than  they  would  have  prior  to  the  new 
law. 


Should  the  legal  standards  ttoiv  in  use 
concerning  the  insanity  defense  be  modified? 

While  the  American  Psychiatric  Association  is  not 
opposed  to  state  legislatures  (or  the  U.S.  Congress) 
making  statutory  changes  in  the  language  of  insan- 
ity, we  also  note  that  the  exact  wording  of  the  insan- 
ity defense  has  never,  through  scientific  studies  or 
the  case  approach,  been  shown  to  be  the  major  de- 
terminant of  whether  a  defendant  is  acquitted  by 
reason  of  insanity.'  Substantive  standards  for  in- 
sanity provide  instructions  for  the  jury  ((ir  other 
legal  decisionmakers)  concerning  the  legal  stan- 
dard for  insanity  which  a  defendant  must  meet. 
There  is  no  perfect  correlation,  however,  between 
legal  insanit)'  standards  and  psychiatric  or  mental 
states  that  defendants  exhibit  and  which  psychia- 
trists describe  For  example,  while  some  legal  schol- 
ars and  practitioners  believe  that  using  the  word 
"appreciate"   (rather  than   "knowing"  or  "under- 
standing") expands  the  insanity  dialogue  to  include 
a  broader  and  more  comprehensive  view  of  human 
behavior  and  thinking,  this  may  not  necessarily  be 
so.    Of    much    greater    practical    significance    is 
whether  the  stanclard  employed  is  interpreted  by 
individual  trial  judges  to  permit  or  not  permit  psy- 
chiatric testimony  concerning  the  broad  range  of 
mental  functioning  of  possible  relevance  for  a  jur\''s 
deliberation.  But  this  matter  is  not  easily  legislated. 
The  above  commentary  does  not  mean  that  given 
the  present  state  of  psychiatric  knowledge  psychia- 
trists cannot  present  meaningful  testimony  rele- 
vant to  determining  a  defendant's  understanding 
or  appreciation  of  his  act.  Many  psychiatrists,  how- 
ever, believe  that  psychiatric  information  relevant 
to  determining  whether  a  defendant  understood 
the  nature  of  his  act,  and  whether  he  appreciated  its 
wrongfulness,  is  more  reliable  and  has  a  stronger 
scientific  basis  than,  for  example,  does  psychiatric 
information  relevant  to  whether  a  defendant  was 
able  to  control  his  behavior.  The  line  between  an  ir- 
resistible impulse  and  an  impulse  not  resisted  is 
probably  no  sharper  than  that  between  twilight  and 
dusk.  Psychiatry  is  a  deterministic  discipline  that 
views  all  human  behavior  as,  to  a  good  extent, 
"caused."  The  concept  of  volition  is  the  subject  of 
some   disagreement   among   psychiatrists.    Many 
psychiatrists  therefore  believe  that  psychiatric  tes- 
tim(m\    (particularly  that  of  a  condusory   nature) 
about  volition  is  more  likely  to  produce  confusion 
for  jurors  than  is  psychiatric  testimony  relevant  to  a 
defendant's  appreciation  or  understancling. 

Another  major  consideration  in  articulating  stan- 
dards for  the  insanity  defense  is  the  delimtioii  of 
mental  disease  or  defect.  Definitions  of  mental  dis- 
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ease  or  defect  sometimes,  but  not  always,  accom- 
pany insanity  defense  standards.  Under  Durham,'' 
the  "product  of  mental  illness"  approach,  a  series  of 
legal  cases  in  the  District  of  Columbia,  suggested 
that  (for  purposes  of  criminal  insanity)  "socio- 
pathy"  or  other  personality  disorders  could  be 
"productive"  of  insanity.  It  was  assumed  by  the  law 
that  such  disorders  could  impair  behavior  control. 
But  this  is  generally  not  the  experience  of  psychia- 
try. Allowing  insanity  acquittals  in  cases  involving 
persons  who  manifest  primarily  "personality  disor- 
ders" such  as  antisocial  personality  disorder  (socio- 
pathy)  does  not  accord  with  modern  psychiatric 
knowledge  or  psychiatric  beliefs  concerning  the  ex- 
tent to  which  such  persons  do  have  control  over 
their  behavior.  Persons  with  antisocial  personality 
disorders  should,  at  least  for  heurisHc  reasons,  be 
held  accountable  for  their  behavior.  The  American 
Psychiatric  Association,  therefore,  suggests  that 
any  revision  of  the  insanity  defense  standards 
should  indicate  that  mental  disorders  potentially 
leading  to  exculpation  must  be  serious.  Such  disor- 
ders should  usually  be  of  the  severity  (if  not  always 
of  the  quality)  of  conditions  that  psychiatrists  diag- 
nose as  psychoses. 

The  following  standard,  recently  proposed  by 
Bonnie,"  is  one  which  the  American  Psychiatric 
Association  believes  does  permit  relevant  psychia- 
tric testimony  to  be  brought  to  bear  on  the  great 
majority  of  cases  where  criminal  responsibility  is  at 
issue: 

A  person  charged  with  a  criminal  offense  should  be 
found  not  guilty  by  reason  of  insanity  if  it  is  shown 
that  as  a  result  of  mental  disease  or  mental  retarda- 
tion he  was  unable  to  appreciate  the  wrongfulness  of 
his  conduct  at  the  hme  of  the  offense. 
As  used  in  this  standard,  the  terms  mental  disease  or 
mental  retardation  include  only  those  severely  ab- 
normal mental  conditions  that  grossly  and  demon- 
strably impair  a  person's  perception  or  understand- 
ing of  reality  and  that  are  not  attributable  primarily  to 
the  voluntary  ingestion  of  alcohol  or  other  psychoac- 
tive substances. 

In  practice  there  is  considerable  overlap  between 
a  psychotic  person's  defective  understanding  or  ap- 
preciation and  his  ability  to  control  his  behavior. 
Most  psychotic  persons  who  fail  a  volitional  test  for 
insanity  will  also  fail  a  cognitive-type  test  when 
such  a  test  is  applied  to  their  behavior,  thus  render- 
ing the  volitional  test  superfluous  in  judging  them. 


Should  the  burden  of  proof  in  insanity  cases 
always  rest  with  the  prosecution? 

The  case  of  John  Hinckley  brought  renewed  atten- 
tion to  who  has  the  burden  of  proof  in  insanity 
cases.  In  the  Hinckley  case,  the  state  had  the  bur- 
den to  prove  Mr.  Hinckley's  sanity  beyond  a  rea- 
sonable doubt.  This  was  a  considerable  burden  for 
the  state  to  overcome.  Legal  scholars  believe  that 
who  bears  the  burden  of  proof  in  a  legal  case  is  a 
matter  of  considerable  import.  This  is  especially  so 
when  what  is  to  be  proven  is  inherently  uncertain. 
And  if  anything  can  be  agreed  upon  about  criminal 
insanity,  it  is  that  insanity  is  a  matter  of  some  uncer- 
tainty. 

At  present  about  half  of  the  states  and  all  the  Fed- 
eral Courts  require  that  once  a  defendant  intro- 
duces into  the  proceeding  any  evidence  of  msanity, 
that  state  then  boars  the  burden  to  prove  the  defen- 
dant was  instead  sane  An  equal  number  of  states 
and  the  District  of  Columbia,  however,  assign  the 


burden  of  proof  to  the  defendant  who  must  then 
prove  his  insanity  by  "a  preponderance  of  the  evi- 
dence" or  by  an  even  higher  standard  of  proof. 

The  American  Psychiatric  Association  is  exceed- 
ingly reluctant  to  take  a  position  about  assigning 
the  burden  of  proof  in  insanity  cases.  This  matter  is 
clearly  one  for  legislative  judgment.  For  public  pol- 
icy, the  issue  is,  in  part,  whether  the  rights  of  the  in- 
dividual or  the  rights  of  the  state  are  to  be  given 
more  or  less  weight  in  criminal  insanity  trials,  or  as 
is  sometimes  stated,  which  types  of  errors  do  we 
deem  more  or  less  tolerable  in  insanity  trials.  Given 
the  inherent  uncertainties  involved  in  psychiatric 
testimony  regarding  the  defense  and  the  ever-pre- 
sent problems  relating  abstract  legal  principles  to 
controversies  of  such  emotion,  who  bears  the  bur- 
den of  proof  in  insanity  trials  may  be  quite  impor- 
tant. This  is  particularly  so  when  what  must  be 
proved  must  also  be  proved  "beyond  a  reasonable 
doubt."  As  suggested  by  the  U.S.  Supreme  Court  in 
the  Additigton  case,"^  usually  psychiatric  evidence  is 
not  sufficiently  clear-cut  to  prove  or  disprove  many 
legal  facts  "beyond  a  reasonable  doubt." 

It  is  commonly  believed  that  the  likely  effect  of  as- 
signing the  burden  of  proof  (burden  of  persuasion) 
to  defendants  rather  than  to  the  state  in  insanity 
trials  will  be  to  decrease  the  number  of  such  suc- 
cessful defenses.  This  matter  clearly  requires 
further  empirical  study. 

Should  psychiatric  testimony  be  limited  to 
statements  of  mental  condition? 

This  area  for  potential  reform  of  the  insanity  defense 
is  one  of  the  most  controversial.  Some  proposals 
would  limit  psychiatric  testimony  in  insanity  de- 
fense trials  to  statements  of  mental  condition,  i.e., 
to  statements  of  conventional  psychiatric  diag- 
noses, to  provision  of  accounts  of  how  and  why  the 
defendant  acted  as  he  did  at  the  time  of  the  commis- 
sion of  the  act,  to  explanations  in  medical  and  psy- 
chological terms  about  how  the  act  was  affected  or 
influenced  by  the  person's  mental  illness.  How- 
ever, under  this  approach,  psychiatrists  would  not 
be  permitted  to  testify  about  so-called  "ultimate  is- 
sues "  such  as  whether  or  not  the  defendant  was,  in 
their  judgment,  "sane"  or  "insane,"  "responsible" 
or  not,  etc.  A  further  limitation  upon  psychiatric 
"ultimate  issue"  testimony  would  be  to  restrict  the 
psychiatrist  from  testifying  about  whether  a  defen- 
dant did  or  did  not  meet  the  particular  legal  test  for 
insanity  at  issue.  Thus  the  law  could  prevent  psy- 
chiatrists from  testifying  in  a  conclusory  fashion 
whether  the  defendant  "lacked  substantial  capacity 
to  conform  his  behavior  to  the  requirements  of 
law,"  "lacked  substantial  capacity  to  appreciate  the 
criminality  of  his  act,"  was  not  able  to  distinguish 
"right  from  wrong"  at  the  time  of  the  act,  and  so 
forth. 

The  American  Psychiatric  Association  is  not  op- 
posed to  legislatures  restricting  psychiatric  tes- 
timony about  the  aforementioned  ultimate  legal  is- 
sues concerning  the  insanity  defense.  We  adopt 
this  position  because  it  is  clear  that  psychiatrists  are 
experts  in  medicine,  not  the  law.  As  such,  the  psy- 
chiatrist's first  obligation  and  expertise  in  the  court- 
room is  to  "do  psychiatry,"  i.e.,  to  present  medical 
information  and  opinion  about  the  defendant's 
mental  state  and  motivation  and  to  explain  in  detail 
the  reason  for  his  medical-psychiatric  conclusions. 
When,  however,  "ultimate  issue"  questions  are 
formulated  by  the  law  and  put  to  the  expert  witness 
who  must  then  say  "yea"  or  "nay,"  then  the  expert 
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witness  is  required  to  make  a  leap  in  logic.  He  no 
longer  addresses  himself  to  medical  concepts  but 
instead  must  infer  or  intuit  what  is  in  fact  unspeak- 
able, namely,  the  f>tvl'iiNc  rclnttoiiship  between  med- 
ical concepts  and  legal  or  moral  constructs  such  as 
free  will  These  impermissible  leaps  in  logic  made 
by  expert  witnesses  confuse  the  jury.'  Juries  thus 
find  themselves  listening  to  conclusory  and  seem- 
ingly contradictory  psychiatric  testimony  that  de- 
fendants are  either  "sane"  or  "insane"  or  that  they 
do  or  do  not  meet  the  relevant  legal  test  for  insanity. 
This  state  of  affairs  does  considerable  injustice  to 
psychiatry  and,  we  believe,  possibly  to  criminal  de- 
fendants. These  psychiatric  disagreements  about 
technical,  legal,  and/or  moral  matters  cause  less 
than  fully  understanding  juries  or  the  public  to  con- 
clude that  psychiatrists  cannot  agree.  In  fact,  in 
many  criminal  insanity  trials  both  prosecution  and 
defense  psychiatrists  do  agree  about  the  nature  and 
even  the  extent  of  mental  disorder  exhibited  by  the 
defendant  at  the  time  of  the  act. 

Psychiatrists,  of  course,  must  be  permitted  to  tes- 
tify fully  about  the  defendant's  psychiatric  diag- 
nosis, mental  state  and  motivation  (in  clinical  and 
commonsense  terms)  at  the  time  of  the  alleged  act 
so  as  to  permit  the  jur\-  or  judge  to  reach  the  ulti- 
mate conclusion  about  which  they,  and  only  they, 
are  expert.  Determining  whether  a  criminal  defen- 
dant was  legally  insane  is  a  matter  for  legal  fact- 
finders, not  for  experts. 


Wliat  should  be  done  with  defendants 
following  "not  guilty  by  reason  of  insanity" 
verdicts? 

This  is  the  area  for  reform  where  the  American  Psy- 
chiatric Association  believes  that  the  most  signifi- 
cant changes  can  and  should  be  made  in  the  present 
administration  of  the  insanity  defense.  We  believe 
that  neither  the  law,  the  public,  psychiatry,  or  the 
victims  of  violence  have  been  well-served  by  the 
general  approach  and  reform  of  the  last  ten  years, 
which  has  obscured  the  quasi-criminal  nature  of  the 
insanit\'  defense  and  of  the  status  of  insanity  acquit- 
tees. 

The  American  Psychiatric  Association  is  con- 
cerned particularly  about  insanity  acquittals  of  per- 
sons charged  with  violent  crime.  In  our  view,  it  is  a 
mistake  to  analogize  such  insanity  acquittees  as 
fully  equivalent  to  civil  committees  who,  when  all 
has  been  said  and  done,  have  not  usually  already 
demonstrated  their  clear-cut  potential  for  danger- 
ous behavior  because  they  have  not  yet  committed 
a  highly  dangerous  act.  Because  mental  illness  fre- 
quently affects  the  patient's  ability  to  seek  or  accept 
treatment,  we  believe  that  civil  commitment,  as  a 
system  of  detention  and  treatment,  should  be  pred- 
icated on  the  severity  of  the  patient's  illness  and/or 
in  some  instances  on  the  mental  patient's  potential 
for  perpetrating  future  violence  against  others.  The 
usual  civil  committee  has  not,  however,  committed 
nor  will  he  commit  in  the  future  a  major  crime.  Most 
mentally  ill  persons  are  not  violent.'"  By  contrast, 
the  "dangerousness"  of  insanity  acquittees  who 
have  perpetrated  violence  has  already  been  demon- 
strated. Their  future  dangerousness  need  not  be  in- 
ferred; it  may  be  assumed,  at  least  for  a  reasonable 
period  of  time.  The  American  Psychiatric  Associa- 
tion is  therefore  quite  skeptical  about  procedures 
now  implemented  in  many  stales  requiring 
periodic  decisionmaking  by  mental  health  profes- 


sionals (or  bv  others)  concerning  a  requirement  that 
insanity  acquittees  who  have  committed  previous 
violent  offenses  be  repetitively  adjudicated  as 
"dangerous,"  thereupon  provoking  their  release 
imce  future  dangerousness  cannot  be  clearly 
demonstrated  in  accord  with  the  standard  of  proof 
required 

While  there  are  no  i-asy  solutions  to  these  prob- 
lems, the  following  are  some  potential  alternatives 
for  the  future. 

First,  the  law  should  recogni/e  that  the  nature  of 
inhospital  psychiatric  intervention  has  changed 
over  the  last  decade,  (ireater  emphasis  is  now 
placed  upon  psvchopharmacological  management 
of  the  hospitalized  person.  Such  treatment,  while 
clearly  helpful  in  reducing  the  overt  signs  and 
symptoms  ot  mental  illness,  does  not  necessarily 
mean,  however,  that  "cure"  has  been  achieved — 
nor  that  a  patient's  "nondangerousness"  is  as- 
sured. Continuing,  even  compelled,  psychiatric 
treatment  is  often  required  for  this  population  once 
the  patient  is  released  from  the  hospital 

Although  some  insanity  acquittees  will  recover  in 
such  facilities,  there  can  be  no  public  guarantee. 
Therefore,  the  presumption  should  be  that  after  ini- 
tial hospitalization  a  long  period  of  conditional  re- 
lease with  careful  supervision  and  outpatient  treat- 
ment will  be  necessary  to  protect  the  public  and  to 
complete  the  appropriate  treatment  programs.  Un- 
fortunately however,  many  jurisdictions  have 
neither  the  trained  personnel  nor  appropriate  out- 
patient facilities  and  resources  to  provide  for  such 
close  management  of  previously  violent  persons 
who  are  condihonally  released.  Where  statutes  pro- 
vide for  conditional  release  and  judges  allow  it 
without  these  necessary  resources,  the  public  is 
subjected  to  great  risk  and  the  insanity  acquiltee  is 
deprived  of  an  opportunity  for  a  necessary  phase  of 
treatment. 

At  any  hearing  that  might  order  the  conditional 
release  of  an  insanity  acquittee,  the  following  ques- 
tions must  be  answered  affirmatively.  Has  a  coher- 
ent and  well  structured  plan  of  supervision,  man- 
agement, and  treatment  been  put  into  place?  Is  this 
plan  highly  likely  to  guarantee  public  safety  while 
maximizing  the  chances  for  rehabilitation  of  the  in- 
sanity acquittee?  Are  the  necessary  staff  and  re- 
sources available  to  implement  the  plan?  Is  there  in 
place  a  procedure  to  reconfine  the  insanity  acquit- 
tee who  fails  to  meet  the  expectations  of  the  plan? 

For  some  acquittees  contingent  release  is  not 
possible  because  of  the  risk  to  society,  the  lack  of  re- 
sources, or  other  relevant  legal  considerations.  Yet 
because  psychiatry  has  no  more  to  offer  the  acquit- 
tee, continued  confinement  cannot  be  justified  on 
therapeutic  or  psychiatric  grounds.  When  there 
exists  no  realistic  therapeutic  justification  for  con- 
finement, the  psychiatric  facility  becomes  a  prison. 
The  American  Psychiatric  Association  believes  this 
hypocrisy  must  be  confronted  and  remedied.  One 
appropriate  alternative  is  to  transfer  the  locus  of  re- 
sponsibility and  confinement  for  such  acquittees  to 
a  nontreatment  facility  that  can  provide  the  neces- 
sary security. 

The  American  Psychiatric  Associahon  believes 
that  the  decision  to  release  an  insanity  acquittee 
should  not  be  made  solely  by  psychiatrists  or  solely 
on  the  basis  of  psychiatric  testimony  about  the  pa- 
tient's mental  condition  or  predictions  of  future 
dangerousness.  While  this  may  not  be  the  only 
model,  such  decisions  should  be  made  instead  by  a 
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group  similar  in  composition  to  a  parole  board.  In 
this  respect,  the  American  Psychiatric  Association 
is  impressed  with  a  model  program  presently  in  op- 
eration in  the  State  of  Oregon  under  the  aegis  of  a 
Psychiatric  Security  Review  Board.'"'"  In  Oregon  a 
multidisciplinary  board  is  given  jurisdiction  over 
insanity  acquittees.  The  board  retains  control  of  the 
insanity  acquittee  for  a  period  of  time  as  long  as  the 
criminal  sentence  that  might  have  been  awarded 
were  the  person  to  have  been  found  guilty  of  the 
act.  Confinement  and  release  decisions  for  acquit- 
tees are  made  by  an  experienced  body  that  is  not 
naive  about  the  nature  of  violent  behavior  committed 
by  mental  patients  and  that  allows  a  quasi-criminal 
approach  for  managing  such  persons.  Psychiatrists 
participate  in  the  work  of  the  Oregon  board,  but 
they  do  not  have  primary  responsibility.  The  Asso- 
ciation believes  that  this  is  as  it  should  be  since  the 
decision  to  confine  and  release  persons  who  have 
done  violence  to  society  involves  more  than  psychi- 
atric considerations.  The  interest  of  society,  the  in- 
terest of  the  criminal  justice  system,  and  the  interest 
of  those  who  have  been  or  might  be  victimized  by 
violence  must  also  be  addressed  in  confinement 
and  release  decisions. 

In  line  with  the  above  views,  the  American  Psy- 
chiatric Association  suggests  the  following  guide- 
lines for  legislation  dealing  with  the  disposihon  of 
violent  insanity  acquittees. 

1.  Special  legislation  should  be  designed  for 
those  persons  charged  with  violent  offenses  who 
have  been  found  "not  guilty  by  reason  of  insanity." 

2.  Confinement  and  release  decisions  should  be 
made  by  a  board  constituted  to  include  'psychia- 
trists and  other  professions  representing  the  crimi- 
nal justice  system — akin  to  a  parole  board. 

3.  Release  should  be  conditional  upon  having  a 
treatment  supervision  plan  in  place  with  the  neces- 
sary resources  available  to  implement  it. 

4.  The  board  having  jurisdiction  over  released 
insanity  acquittees  should  have  clear  authority  to 
reconfine. 

5.  When  psychiatric  treatment  within  a  hospital 
setHng  has  obtained  the  maximal  treatment  benefit 
possible  but  the  board  believes  that  for  other 
reasons  confinement  is  still  necessary,  the  insanity 
acquittee  should  be  transferred  to  the  most  appro- 
priate nonhospital  facility. 

In  general,  the  American  Psychiatric  Association 
favors  legislation  to  identify  insanity  acquittees 
who  have  committed  violent  acts  as  a  special  group 
of  persons  who,  because  of  the  important  societal 
interests  involved,  should  not  be  handled  similarly 
to  other  civil  committees. 

Although  efforts  to  treat  mentally  disordered  of- 


fenders h.i\e  imt  with  limited  success,  we  should 
also  incro.ise  our  commitment  to  developing  and 
implementing  new  treatment  approaches  for  those 
adjudicated  insane.  There  are  practical  as  well  as 
humanistic  reasons  for  making  this  recommenda- 
tion. A  certain  number  of  those  who  plead  insanity 
will,  whatever  their  disposition,  eventually  be  re- 
leased to  society.  To  whatever  extent  their  sanity  is 
restored  or  their  capacity  to  adhere  to  proper  con- 
duct is  enhanced,  the  public  will  receive  that  much 
more  protection  from  crime. 
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Disposition  of  Insanity  Defense  Cases  in  Oregon 

JACQUELINE  L.  BLOOM,  MS* 
JOSEPH  D.  BLOOM.  MD** 

Introduction 

The  defense  of  insanity  has  been  a  source  of  debate  since  its  inception.  In 
theory,  this  defense  is  a  natural  result  of  the  requirement  basic  to  the 
criminal  law  that,  to  find  guilt,  there  must  be  a  guilty  mind.'  In  practice, 
implementation  of  this  concept  through  the  insanity  defense  has  led  to  many 
complex  problems.  The  result  is  a  continuing  controversy  within  and  be- 
tween the  legal  and  medical  professions,  and  in  the  community  as  well,  over 
whether  the  defense  should  be  abolished  and  whether  the  machinery  that  is 
set  in  motion  when  it  prevails  can  be  made  more  acceptable. 

Before  and  during  trial,  complications  of  the  insanity  defense  relate 
chiefly  to  the  procedural  issues  of  presumptions  of  sanity  or  insanity, 
burdens  of  proof,  choice  of  a  particular  test  and  debate  over  use  of  the 
bifurcated  trial  as  an  equitable  model.  When  the  defense  prevails,  a  whole 
set  of  new  problems  is  presented  in  connection  with  disposition.  Most  of  the 
challenges  to  the  efficacy  of  the  insanity  defense  have  come  from  experi- 
ences with  this  phase  of  the  proceedings. 

Consideration  of  what  happens  after  a  finding  of  not  guilty  by  reason  of 
insanity  (n.g.i.),  requires  analysis  of  constitutional  rights,  both  procedural 
and  substantive,  as  well  as  consideration  of  the  needs  of  the  community. 
Because  the  defense  has  been  raised  in  all  crimes,  including  serious  crimes 
of  violence,  there  is  concern  over  whether  the  defense  may  have  been 
abused  to  avoid  prolonged  incarceration.  There  is,  as  yet,  no  satisfactory 
definition  of  the  status  of  a  growing  population  of  those  persons  who  have 
been  found  n.g.i.  and  are  in  hospitals  or  on  a  conditional  release  in  the 
community.  To  satisfy  constitutional  restraints,  some  outer  h'mils  on  the 
relationship  of  these  people  to  mental  health  treatment  systems  must  be 
clarified. 

Two  separate  and  somewhat  conflicting  social  realities  have  highlighted 
the  problem  of  disposition  of  defendants  found  n.g.i.  One  is  the  increasing 
emphasis  on  procedural  due  process  rights  of  individuals  in  civil  commit- 
ment proceedings.  Comparing  the  process  given  this  group  to  the  closely 
analogous  n.g.i,  population  is  forcing  states  to  review  their  procedures  for 
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disposing  of  n.g.i.  cases.^  Also  forcing  the  issue  is  the  "Widespread  concern 
that  the  insanity  defense  does  not  protect  the  public."'*  Communities  are 
reconsidering  questions  of  whether  to  offer  treatment  or  punishment,  or  to 
avoid  the  issue  of  deciding  between  the  two  by  providing  a  little  of  both. 
Approaches  to  the  solution  of  this  problem  have  run  along  a  spectrum  from 
total  elimination  of  the  defense;*  to  utilization  of  evidence  of  state  of  mind 
only  to  go  to  the  seriousness  of  the  crime  for  which  a  defendant  can  be 
convicted;"^  to  acceptance  of  a  plea  of  guilty  but  mentally  ill,  keeping 
disposition  within  the  framework  of  the  correctional  system;*^  to  maintaining 
the. defense  as  it  has  been  traditionally  conducted,  while  clarifying  and 
bolstering  the  disposition  phase  procedures,  so  that  individual  rights  and 
community  needs  are  protected.  . 

Oregon  has  chosen  this  last  approach  in  promulgating  Oregon  Laws 
1977,  Chapter  380  S8,  codified  as  ORS  161.385.  This  legislation  creates  a 
Psychiatric  Security  Review  Board  in  whose  hands  is  placed  the  files  of 
most  Oregon  defendants  who  have  been  found  not  responsible  due  to  mental 
illness.  This  paper  will  examine  these  provisions  which  attempt  to  solve  the 
problem  of  disposition  of  n.g.i.  cases  in  a  way  that  is  unique  among  the 
states.  It  will  review  the  earlier  provisions  for  the  disposition  of  n.g.i.  cases 
and  discuss  the  reasons  for  proposal  of  the  amendments.  It  will  look  at  the 
new  law,  the  changes  in  philosophy  it  reflects  and  procedures  it  implements. 
Finally,  it  will  examine  challenges  to  the  law  which  have  been  brought  or  are 
likely  to  be  made  as  new  cases  accumulate. 

^  Provisions  in  Existence  Prior  to  1977 

The  Oregon  Criminal  Code  as  revised  in  1971  removed  the  phrase  "Not 
guilty  by  reason  of  insanity"^  and  substituted  "Not  guilty  by  reason  of 
mental  disease  or  defect  excluding  responsibility.'*"  This  terminology  was 
changed  in  keeping  with  the  replacement  of  Oregon's  version  of  the 
M'  Naghten  test  with  the  American  Law  Institute  test. 

After  judgment  was  rendered,  the  trial  court  decided  whether  ornot  the 
defendant  would  be  released.  Since  implementation  of  the  insanity  defense, 
in  Oregon  it  has  been  the  practice  to  allow  a  judge  discretion  to  commit. 
While  there  has  been  some  confusion  over  whether  the  presence  or  absence 
of  mental  illness  alone  is  enough  to  make  the  decision,  case  law  has  settled,^ 
and  the  statutes  have  become  more  definitive  with  each  revision,  that  if  a 
judge  finds  that  the  defendant's  behavior  might  pose  a  danger  to  himself  or 
others  and  that  he  is  in  need  of  care,  supervision  and  treatment,  he  should  be 
committed. 

Under  the  1971  revisions,  all  orders  of  release  and  conditions  of  release 
remained  under  the  jurisdiction  of  the  trial  court.  A  defendant  found  in  need 
of  commiiment  was  sent  to  the  Stale  mental  institution.  The  hospital  was 
ordered  by  the  court  to  receive  him  for  custody,  care  and  treatment. •" 

Before  the  revisions  in  1971,  the  Superintendant  had  authority  to  dis- 
charge without  a  court  order.  Requiring  application  to  the  court  was  a  step 
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away  from  total  reliance  on  medical  opinion.  It  was  based  on  a  policy 
decision  which  reasoned  that,  since  commitment  was  a  determination  of  the 
court,  a  decision  to  release  should  be  made  by  the  court  as  well.  The  State, 
by  a  preponderance  of  evidence  showing  continued  dangerousness,  could 
prove  that  the  person  should  not  be  released. 

The  difficulties  created  by  having  to  make  decisions  affecting  individual 
liberty  as  well  as  the  public  safety  were  anticipated  by  the  authors  of  the 
revisions.  The  burden  of  these  difficulties  was  placed  on  the  court  system 
since  the  final  decision  regarding  release  or  commitmenl  of  n.g.i.  defendants 
was  taken  away  from  the  treating  facility  and  placed  in  the  courts.  After  the 
revised  statutes  went  into  effect  and  the  court  assumed  jurisdiction  over  the 
n.g.i.  population,  there  were  several  incidents  of  serious  anti-social  be- 
havior among  the  released  population,  which  pointed  to  the  need  for  more 
stringent  supervision.  The  Psychiatric  Security  Review  Board  grew  out  of 
this  need. 

Psychiatric  Security  Review  Board 

Goals  proposed  by  House  Bill  2382"  in  1977  were  set  out  by  representa- 
tives of  the  Mental  Health  Division  and  representatives  of  a  Governor's 
Task  Force: 

1.  Criteria  for  commitment  should  be  more  clearly  defined  and  condi- 
tional release  to  the  community  should  be  clearly  defined  and  related 
to  dangerousness  to  others. 

2.  That  such  persons  should  have  full  due  process  protection  at  any 
hearing  that  may  affect  their  placement,  treatment  or  freedom. 

3.  That  a  Psychiatric  Security  Review  Board  should  be  established, 
with  a  sunset  provision,  to  see  if  such  a  board  could  make  more 
efficient  and  appropriate  decisions. 


Proponents  of  the  change  found  that  the  trial  courts'  retention  of  juris- 
diction over  n.g.i.  cases  was  inadequate.  Courts  had  no  staff  to  handle  the 
problems  and  no  way  to  arrange  for  supervision  and  treatment.  The  result 
was  '"risk  to  the  community"  and  "no  supervision. "'- 

The  Board  is  composed  by  statute  of  a  psychiatrist,  experienced  in  the 
criminal  justice  system;  a  licensed  psychologist,  experienced  in  the  criminal 
justice  system;  a  member  with  substantial  experience  in  the  processes  of 
parole  and  probation,  a  member  of  the  general  public  and  a  lawyer  with 
substantia!  experience  in  criminal  trial  practice.''' 

The  original  plan  was  that  a  special  unit  of  "Mental  Health  Officers"  to 
"Bridge  the  gap  between  courts,  corrections  and  mental  health"'^  would  be 
attached  lo  the  Board,  but  funding  for  these  positions  was  not  implemented. 

In  ihe  amended  provision,  the  wording  in  the  Form  of  Judgment  is  once 
again  revised.  "Not  guilty  by  reason  of  is  now  changed  to  read  **Not 
responsible  due  to  menial  disease  or  defect."'-^  This  change  is  significant  if 
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read  in  conjunction  with  ORS  161.336,  which  states, that  *.'The  period  of 
junsdiction  of  the  Board  shall  be  equal  to  the  maximum  sentence  the  court 
finds  the  person  could  have  received  had  he  been  found  responsible."  There 
is  an  implication  in  these  two  sections  read  together  that,  had  he  been  found 
responsible,  the  defendant  would  have  been  guilty,  in  short,  that  raising  the 
insanity  defense  incorporates  an  admission  of  guilt.  The  court  shall  deter- 
mine on  the  record  .what  offense  the  person  would  have  bej^n  convicted  of 
had  the  person  been  found  responsible.  ^^- 

,  This  implied  guilt  determines  that  the  Board  may  exercise  jurisdiction 
over  the  person  for  as  long  as  the  maximum  sentence  for  that  charge, 
without  considering  that  the  charge  would  have  been  tried  and  quite  possi- 
bly lowered.  This  would  be  especially  likely  in  the  case  of  a  specific  intent 
crime. 

That  this  provision  looks  at  raising  the  defense  of  insanity  as  an  implied 
admission  of  guilt  finds  support  in  the  testimony  made  to  the  House 
Judiciary  Committee  in  which  proponents  of  the  bill  said  the  change  would 
allow  the  courts  to  "require"  the  defendant  to  report  to  a  mental  health 
facility  and  *'Accept  mental  health  treatment  as  a  condition  of  probation." 
Just  how  far  such  requirements  might  be  carried  before  they  become  im- 
permissible has  not  been  tested.  Perhaps  lack  of  funding  for  "Menial  Health 
Officers"  has  delayed  the  inevitable  confrontations  that  would  result  in  test 
cases. 

This  quasi  penal  tone  of  the  statute  is  carried  through  other  provisions. 
The  factors  in  a  decision  for  conditional  release,  for  example,  are  those  that 
are  in  the  bes:  interests  of  justice,  the  protection  of  society  and  the  welfare 
of  the  person.'^  It  is  probable  that  the  probation-parole  model  was  selected 
to  give  some  power  to  the  Board  with  which  it  could  implement  its  authority. 
In  any  event,  the  provisions  certainly  clarify  any  remaining  ambiguity 
between  the  preventive  detention  aspect  of  handling  n.g.i.  defendants  and 
the  therapeutic  roots  of  commitment.  Discharge  from  the  hospital  or  condi- 
tional release  is  determined  by  dangerousness,  whether  or  not  mental  dis- 
ease continues.  For  the  purposes  of  the  statute,  treatment  is  to  cure  danger- 
ous behavior.  The  relevant  questions  then  become:  What  administrative 
procedures  are  fashioned  that  assure  fairness  during  the  period  in  which  a 
person  is  under  the  jurisdiction  of  the  Board,  and  what  standards  are  utilized 
by  the  Board  to  determine  dangerousness  when  they  are  deciding  whether 
to  discharge,  conditionally  release  or  recommit? 

After  a  case  is  turned  over  to  the  Board  by  the  committing  court,  there 
must  be  an  evaluation  of  the  person  and  a  determination  made  whether  to 
commit  or  conditionally  release.  The  standard  for  conditional  release  is  a 
finding  that  a  person  presents  a  substantial  danger  to  himself  or  others,  but 
that  he  can  be  controlled  adequately  with  supervision  and  treatment  on 
conditional  release,  and  that  such  supervision  and  treatment  are  available.'' 
It  is  conceivable  that  a  person  may  be  considered  untreatable  by  the  admit- 
ting institution  or  that  he  might  be  placed  in  a  facility  where  no  appropriate 
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treatment  is  available.  Can  a  person  be  held  where  there  is  no  treatment? 
This  question  becomes  more  pointed  when  the  person  is  not  currently 
diagnosed  as  having  a  mental  disease,  but  still  exhibits  dangerous  behavior. 
It  is  likely  that,  in  regard  to  the  n.g.i.  defendants,  Oregon  courts  would  rely 
on  the  position  espoused  in  Newton  v.  Brooks,  a  1967  Oregon  appeals  court 
decision  which  said  that:  "So  long  as  mental  disorder  continues,  whatever 
form  it  may  take,  or  whatever  name  the  doctors  may  give  it,  if  it  is  probable 
that  the  disorder  would  make  the  person's  liberty  dangerous  to  the  public, 
the  legislative  policy  within  constitutional  bounds  ought  to  be  carried 
out."'« 

The  Board  has  authority  to  set  terms  of  conditional  release  and  to  require 
that  a  person  cooperate  with  any  treatment  program  recommended  by  the 
mental  health  facility.  It  has  the  authority  to  order  that  a  mental  health 
facility  offer  treatment.  Until  the  present,  this  authority  has  not  been  chal- 
lenged by  persons  subject  to  the  order,  but  has  been  in  one  instance  the 
cause  of  dispute  between  the  Board  and  a  physician  regarding  how  much  of 
a  particular  medication  ought  to  be  prescribed  for  an  individual."* 

A  person  on  conditional  release  can  be  taken  "into  custody"  on  request 
of  a  community  mental  health  program  director,  director  of  a  treating 
facility,  any  police  officer  or  any  person  responsible  for  supervision  of  the 
person  when  any  of  these  people  has  reason  to  believe  the  person  is  a 
substantial  danger  to  himself  or  others  because  of  mental  disease  or  defect 
and  that  the  person  is  in  need  of  immediate  care,  custody  ortreatment.-°The 
Board  has  subpoena  power  to  bring  in  anyone  to  aid  in  the  conduct  of  a 
hearing.-'  If  the  person  files  a  petition  within  60  days,  a  final  order  of  the 
Board  can  be  appealed."  The  person  seeking  court  review  is  entitled  to 
counsel  and  a  copy  of  the  record. 

In  Card  well  v.  Psychiatric  Security  Review  Board,--'  the  Oregon  Court 
of  Appeals  reviewed  a  Board  decision  to  modify  a  person's  conditional 
release  and  admit  him  to  the  hospital.  The  decision  by  the  Board  had  been 
made  on  the  basis  of  a  phone  call  from  an  unknown  caller  who  told  the  police 
that  Cardwell  had  threatened  suicide.  The  Board  decided  that,  based  on 
testimony  concerning  the  surrounding  circumstances,  testimony  by  a  treat- 
ing physician  and  CardwelJ  himself,  that  he  presented  a  substantial  danger 
to  himself  or  others,  that  he  couldn't  be  adequately  controlled  or  supervised 
on  a  conditional  release,  that  necessary  supervision  and  treatment  wasn't 
available  for  him  at  that  time,  that  release  would  not  be  "In  the  best  interest 
of  justice,  the  protection  of  society,  as  well  as  the  welfare  of  John 
Cardwell." 

Cardwell  challenged  the  Board's  finding  that  he  presented  a  substantial 
danger.  The  court  found  that  the  Board's  decision  was  "conclusory"  and 
that,  on  the  basis  of  the  record,  there  was  not  adequate  support  for  a  finding 
that  Cardwell  posed  a  "substantial  danger."  The  State  argued  that  the 
Board  had  found  that  Cardwell  was  "Unfit  for  conditional  release"  after  he 
violated  the  terms  of  the  conditional  release.  The  court,  looking  to  the 
legislative  intent  of  the  statute,  overruled  the  State's  argument,  and  held 
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that  unfitness  for  conditional  release  was  not  meant  to  be  an  "Independent 
criterion  for  commitment  in  the  absence  of  dangerousness."" 

From  a  due  process  perspective;^  this  is  an  important  decision.  It  is  the 
first  case  to  challenge  a  final  order  of  the  Board  and,  as  such,  its  definitive 
statement  on  specific  and  limited  criteria  on  dangerousness  will  affect 
subsequent  challenges.  Its  requirement  that  the  Board  provide  more  than 
conclusory  findings  on  review  is  a  positive  indication  that  the  court  will  not 
rubber  stamp  Board  decisions  because  of  the  Board's  ''professional  exper- 
tise." House  Bill  3016,  submitted  to  the  1979  Legislature,  amends  ORS 
161 .346  to  require  the  Board  to^  make  findings  and  specifies  what  evidence 
will  come  before  the  Board. 

The  Board  may  order  commitment  to  the  Oregon  State  Hospital  if  it  is 
found  that  a  person  is  currently  affected  by  mental  disease  or  defect, 
presents  a  substantial  danger  to  himself  or  others  and  cannot  be  controlled 
on  conditional  release.  The  burden  of  proof  is  carried  by  the  State  by  a 
preponderance  of  the  evidence. 

After  six  months  in  the  hospital,  the  person  or  someone  acting  on  his 
behalf  may  apply  for  discharge.  The  burden  of  proof  by  a  preponderance  of 
the  evidence  is  on  the  patient,  who  may  not  apply  more  frequently  than 
every  six  months.  For  those  patients  who  do  not  take  the  initiative  and  file 
their  own  release  applications,  the  statutes  provide  for  a  mandatory  review 
by  the  Board  every  two  years. 

Where  a  person  has  been  in  the  hospital  for  at  least  10  years,  ORS 
161.351  (3)  piovides  that  the  hospital  superintendent  must  review  the  case 
and  recommend  to  the  Board  whether:  1)  he  should  be  discharged:  no 
danger  and  no  mental  illness;  2)  he  should  be  discharged  though  mentally  ill, 
but  not  dangerous;  3)  he  should  remain  in  the  hospital.  Where  continued 
hospitalization  is  recommended,  civil  commitment  proceedings  underORS, 
Chapter  426  are  initiated. 

This  last  provision  seems  somewhat  inconsistent  with  the  preceeding 
sections,  which  start  from  the  implied  admission  of  guilt,  rely  on  dangerous 
behavior  as  the  key  standard  for  release  and  utilize  a  recorded  sentence  for 
the  original  crime  as  the  guideline  to  the  boundary  of  the  Board's  jurisdic- 
tion. It  can  be  hypothesized  that  arriving  at  10  years  as  a  point  at  which  civil 
procedures  ought  to  be  made  available  is  an  attempt  to  bring  the  rest  of  the 
provisions  which  may  be  challenged  in  line  with  recent  decisions  in  this 
area. 


Conclusion 

In  the  spectrum  of  approaches  to  disposition  after  a  successful  insanity 
defense,  Oregon  has  promulgated  a  statute  which  "Has  as  its  primary 
concern  the  protection  of  society."  While  it  emphasizes  the  compelling 
State  interest  of  protection  of  society  and  the  individual,  the  procedural 
machinery  in  these  provisions  is  weighted  on  the  side  of  the  individual.  The 
Board,  made  up  of  five  citizens  with  professional  experience,  replaces  a 
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court  with  few  resources  to  plan  for  and  follow-up  on  people.  The  Board  has 
the  opportunity  to  individualize  in  the  disposition  of  every  case.  Where  their 
restraints  appear  to  be  overbearing,  or  there  is  question  regarding  their 
decision,  the  individual  can  appeal  in  a  court  proceeding,  which  makes  a  full 
compliment  of  rights  available. 

The  statutes  creating  the  Psychiatric  Security  Review  Board  are  sunset 
provisions  and  will  be  reviewed  in  1981.  It  was  the  opinion  of  its  proponents 
in  1977  that,  though  the  change  was  much  needed,  it  was  a  major  shift  in  the 
responsibility  in  the  supervision  of  people  that  could  be  very  "hazardous" 
and,  before  a  separate  bureaucracy  became  entrenched,  it  would  be  wise  to 
see  that  it  was  working  well.-"^ 
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In  the  Law  ^nd  Psychiatry  column  (HiCP,  Jan.,  1982)  Dr.  Paul  Appelbaum 
examined  controversies  about  the  insanity  defense.  As  many  states  have  made 
post-insanity  defense  procedures  similar  to  civil  commitment,  public  officials 
and  the  general  public  have  increasingly  attacked  these  procedures  as  unfair 
and  unsafe. 

In  1977  Oregon  developed  a  system  which  was  felt  to  be  true  to  the  moral 
and  constitutional  issues  inherent  in  the  insanity  defense  while  at  the  same 
time  being  realistic  about  criminal  behavior  and  public  safety.  After 
rejecting  proposals  to  abolish  or  modify  the  insanity  defense  itself,  the 
legislature  concentrated  on  creating  innovative  procedures  to  supervise  those 
found  not  guilty  by  reason  of  insanity.  The  legislature  addressed  two  major 
problems  in  the  old  system.  The  first  was  the  problem  of  divided  authority. 
Each  judge  maintained  jurisdiction  over  defendants  acquitted  on  the  insanity 
defense  in  their  courts,  but  in  practice  many  judges  deferred  automatically  to 
the  opinions  of  state  hospital  staff  about  when  a  person  was  suitable  to  be 
released  from  the  hospital.  Those  opinions  naturally  tended  to  be  grounded  on 
medical  judgements  about  the  need  for  further  hospitalization  rather  than  on 
considerations  of  public  safety. 

The  second  problem  area  was  that  once  a  person  was  released  from  the 
hospital  there  was  virtually  no  community  follow-up.  Neither  the  hospital  nor 
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judges  hai  staff  to  nonitor>  an  individual's  progress.  There  were  no  community 
treatment  programs  equipped  to  deal  with  the  taxing  combination  of  mental 
illness  and  antisocial  traits  presented  by  many  of  these  patients.  There  was 
rvD  money  specifically  devoted  to  develop  such  resources.  Often  these 
ir.dl, ideals  quickly  decompensated,  typically  after  discontinuing  medication, 
and  some  commijtted  new  dangerous  crimes.  The  result  was  the  revolving  door 
syndrome  and  the  sensational  cases  noted  by  Dr.  Appelbaum. 

The  solution  developed  by  the  Oregon  Legislature  to  break  this  cycle  was 

the  creation  of  the  Psychiatric  Security  Review  Board  (PSRB)  .  This  five 

2 

member  board  is  required  by  the  enabling  statutes  to  be  composed  of  a 

private  psychiatrist,  a  private  psychologist,  a  lawyer,  a  parole  or  probation 
expert,  and  a  lay  citizen.  This  board  functions  independently  of  the  mental 
health  division  and  of  the  court  system. 

After  a  judge  or  jury  finds  that  a  defendant  is  "not  responsible"  for  a 
crime,  the  judge  decides  two  more  questions.  Does  the  defendant  continue  to 
be  affected  by  a  mental  disease  or  defect,  and  doss  the  defendant  present  a 
substantial  danger  to  others?  If  the  answer  to  both  questions  is  yes,  the 
judge  places  the  person  under  the  jurisdiction  of  the  PSRB  which  assumes  sole 
authority  to  determine  if  the  person  is  hospitalized  in  a  secure  facility, 
released  into  the  comm-jnity  with  conditions,  or  discharged  from  the  Board's 
jurisdiction.  Unless  discharged  first  a  person  remains  under  the  jurisdiction 
of  the  Board  for  a  period  of  tiir.e  equal  to  the  raxi.Txjm  sentence  the  person 
could  have  received  if  found  guilty  .  A  key  policy  innovation  is  the 
statutory  requirement  that  the  Board  retain  jurisdiction  over  those 
individuals  whose  disease,  and  resulting  dangerousness,  is  in  remission.  This 
slows  the  revolving  door  for  those  individuals  who  become  rxjch  improved,  but 
only  as  long  as  they  continue  their  treatment. 

The  Board,  in  name  and  practice,  is  primarily  concerned  with  security. 
The  statute  directs  the  Board  to  "have  as  its  primary  concern  the  protection 
of  society."  -'To  counterbalance  this  emphasis  the  law  provides  substantial 
safeguards  for  the  individual.  These  include  periodic  hearings,  the  right  to 
appear  before  the  Board,  the  right  to  counsel,  subpena  power,  the  right  to 
cross-examine,  and  other  protections  similar  to  trial  procedures.  However 
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both  hearsay  and  the  person's  complete  criminal  and  psychiatric  history  are 
admissible  for  the  Board's  consideration.  The  individual  can  appeal  the 
Board's  decisions  to  the  Court  of  Appeals. 

When  a  person  is  found  suitable  for  conditional  release,  the  Board  usually 
places  him  or  her  in  one  of  the  community  programs  developed  specifically  for 
PSR3  clients.  Since  1978  the  legislature  has  appropriated  $1.1  million  for 
operation  of  these  programs.  For  example,  in  Portland  supervision  is  provided 
by  a  private  day  treatment  program  with  case  managers  who  coordinate  the 
treatment  plan,  assist  in  housing  and  vocational  placement,  monitor  the 
individual,  and  report  problems  to  the  Board.  If  a  person  violates 
requirements  of  conditional  release  or  shows  signs  of  deteriorating  mental 
health,  the  Board  revokes  the  individual's  release  and  the  police  promptly 
return  the  person  to  the  state  hospital.  As  a  result  of  this  close 
supervision,  the  Board  knows  in  detail  how  its  clients  ara  doing.  Problems 
are  usually  reported  to  the  EJoard  within  a  day  of  their  occurrence. 

N 

The  Board  has  kept  complete  records  of  its  own  actions  as  well  as  the  progress 
of  those  it  monitors.  This  provides  a  rich  source  of  data.  Although  the 
insanity  defense  is  extremely  controversial,  the  debate  over  the  years  has 
been  marked  by  a  lack  of  empirical  studies.  With  cooperation  of  the  PSRB,  the 
authors  have  ftrmed  a  multidisciplinary  research  team  to  analyze  the  wealth  of 
data  now  available  in  Oregon.  Preliminary  findings  were  recently  reported^ 
and  give  an  encouraging  picture  of  Board  functioning.  A  series  of  research 
reports  is  planned.  More  time  must  also  pass  before  we  can  evaluate  the  long 
term  effectiveness  of  the  PSRB  system  in  protecting  the  public  while 
preserving  an  insanity  defense. 

In  addition,  constitutional  challenges  to  this  system  can  be  anticipated, 
because  in  effect  it  has  converted  the  insanity  defense  into  an  "insanity 
sentence"  with  confinement  and  long  term  close  supervision.  However,  the 
widespread  support  for  the  system  among  Oregon  attorneys,  judges, 
psychiatrists  and  other  professionals  may  mute  the  stridency  of  legal 
challenges.  A  Governor's  Task  Force  and  the  legislature  recently  reviewed  the 
operation  of  Oregon's  four  year  old  system  .  They  heard  testimony  endorsing 
the  continuation  of  the  system  from  groups  as  diverse  as  the  American  Civil 
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Liberties  Union,  defense  attorneys,  the  district  attorneys'  association,  the 
judicial  association,  and  the  mental  health  division.  In  the  only 
constitutional  challenge  on  which  the  courts  have  written  an  opinion  to  date, 
the  Oregon  Court  of  Appeals' upheld  the  requirement  that  the  state  nx-'st  prove 
mental  disease  or  defect  and  dangerousness  only  by  a  preponderance  of  the 
evidence  . 

In  the  midst  of  this  optimism  regarding  the  PSRB  and  its  functioning,  the 
public  controversy  continues  unabated  seemingly,  oblivious  to  the  developing 
facts  about  the  Oregon  system.  Perhaps  the  symbolic  import  of  absolving  some 
"criminals"  ofj  responsibility,  regardless  of  how  well  the  community  is 
protected,  will  always  trouble  the  public. 
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Table  1 
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Figure  2 
COURT  roOCEEDINGS  BY  ELECTED  DIAGNOSES 
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Figure  3 

TYPES  OF  COURT  PROCEDURES  WITHIN 
piAGNObTIC  AGREEMENT/DISAGREEMENT  CATEGOR I ES 
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Table  2 

DIAGhPSTIC  AGJ^EMENT/DISAGREE^ENT  WITHIN  CATEGORIES  OF  DIAGNOSIS 
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Table  3 


FELONY  C«I>C  TYPES  WITHIN  SUBCSOLPS 
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TYPES  OF  COURT  PROC£EDINCS  WITHIN  SIX  LORLEST  CATECDHIES  OF  FaONY  CHI>€  TYPES 
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This  paper  is  one  in  a  series  of  reports  on  the  characteristics  of  persons 
committed  t J  the  Oregon  Psychiatric  Security  Review  Board  (PSRB)  and  their 
treatment  and  disposition  while  subject  to  its  jurisdiction.  For  the  purpose 
of  this  discussion,  we  have  focused  on  conditional  release  and  attempt  to 
answer  a  number  of  Questions.  How  do  the  individuals  who  are  placed  in  the 
community  differ  from  those  who  remain  hospitalized?  Do  the  two  mechanisms  of 
conditional  release  in  this  system,  by  judges  or  the  PSRB,  differ  in  terms  of 
the  kinds  of  people  that  they  are  likely  to  release?  Lastly,  what  features 
distinguish  those  individuals  who  manage  to  succeed  in  their  release  plans 
from  those  who  do  not?  After  presenting  the  relevant  data,  the  paper  closes 
by  considering  its  implications  for  the  issues  at  hand. 

INTRODUCTION 
The  scientific  literature  pertaining  to  the  insanity  defense  has  taken  a 
new  turn  in  the  past  few  years.  Steadman,  Pasewark  and  their  colleagues  and 
others  began  to  develop  empirical  data  about  those  persons  found  not  guilty  by 
reason  of  insanity  (Cooke  &  Skorski  1974;  Pasewark  &  Lanthorn,  1977;  Singer, 
1978;  Pasewark  et  al.,  1979;  Pantle  et  al.  1980;  Steadman,  1980).  These 
papers  have  provided  much  needed  information  on  insanity  acouittees, 
concentrating  on  characteristics  of  the  population,  length  of  hospitalization, 
and  subseouent  arrest  patterns  of  these  persons.  Although  the  conditional 
release  of  insanity  acauictees  has  been  possible  within  the  jurisdictions 
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reported,  there  has  been  little  focus  on  studying  those  patients  who  are 
returned  to  their  communities  for  monitored  supervision  and  treatment. 

For  example,  Pasewark,  Pantle  and  Steadman  (F^sewark  et  al.,  1979) 
reported  on  a  group  of  225  insanity  acquittees  admitted  to  New  York  State 
mental  hospitals  from  1971  to  1976.  In  mid- June,  1976,  59%  remained  in 
hospital,  30X  had  been  totally  discharged  while  only  3.3%  were  on  conditional 
leave  status.  Of  the  30%  of  patients  who  had  been  totally  discharged,  only 
two  patients  were  reported  discharged  from  a  conditional  leave  status  while 
the  remaining  65  patients  were  discharged  from  hospital  status  directly  into 
the  community.  One  can  assume  that  the  underutilization  of  conditional 
release  mechanisms  reflects  several  factors.  These  include  the  lack  of 
coordinated  programs  to  accomplish  community  monitoring  and  legal  standards 
which  eauate  decreased  symptomatology  with  cure,  resulting  in  discharge  from 
commitment,  rather  than  supervised  release.  Further,  in  many  states  following 
a  finding  of  not  guilty  by  reason  of  insanity,  jurisdiction  over  the  case 
remains  with  the  committing  judge.  Judges  often  are  more  familiar  with 
hospital  resources  than  with  community  mental  health  programs  and  are  more 
likely  to  keep  persons  hospitalized  rather  than  to  attempt  to  arrange 
coordinated  outpatient  plans.  Hospitalization  thus  remains  the  treatment  of 
choice  for  the  insanity  acquittee. 

The  paucity  of  empirical  studies  allows  widespread  misperceptions  about 
the  insanity  defense  and  its  aftermath.  Two  recent  reports,  (Pasewark  & 
Pantle,  1979;  Pasewark  4  Seidenzahl,  1979)  surveyed  professional  and  lay 
vievs  on  the  insanity  defense  and  found  that  both  groups  consistently 
overestimate  the  frequency  and  success  of  the  defense.  The  lay  public  is 
exposed  to  extensive  media  coverage  of  a  small  number  of  sensational  insanity 
defense  cases.  This  publicity  creates  the  impression  that  such  cases  are  the 
rule  rather  than  the  exception.  There  is  also  little  question  that  the 
insanity  acquittee  also  attracts  more  attention  upon  rearrest  than  the 
criminal  recidivist. 

Tne  following  case  history  (Badger  and  Shore,  1980)  which  reflects  some  of 

the  problems  described  above  in  relation  to  the  insanity  acquittee  in  Oregon 

prior  to  1978. 

A  man  in  his  mid-20's  became  convinced  that  the  landlady  of  his 
rooming  house  was  the  devil  in  disguise.  Voices  told  him  to  kill  her 
and  he  shot  her  three  times.  She  survived.  At  his  trial  for 
attempted  murder,  he  was  found  not  guilty  by  reason  of  mental  disease 
or  defect  and  was  committed  to  the  state  hospital  for  care,  custody, 
and  treatment.  He  responded  well  to  medication  in  the  protective 
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hospital  environment,  and  within  six  months  only  an  expert  could  find 
some  subtle  thinking  problems  which  would  probably  persist  for  his 
entire  life.  As  the  hospital  did  not  see  itself  as  a  custodial 
institution,  or  a  prison,  it  was  the  administration's  view  that  this 
man  had  received  maximum  hospital  benefit.  A  plan  was  made  for  him 
to  be  released  to  a  special  group  home  and  to  receive  follow-up  care 
at  a  local  mental  health  clinic.  A  hearing  was  held  and  the 
committing  court  granted  an  order  of  conditional  release.  He  was 
soon  forgotten.  He  didn't  like  the  group  home  so  he  moved  out.  He 
didn't  think  he  needed  his  medication  so  he  stopped  taking  it.  He  no 
longer  showed  up  at  the  mental  health  clinic  and  an  overworked  staff 
did  not  attempt  to  find  out  why.  The  court  was  not  notified. 

Six  months  later  the  police  brought  the  man  to  the  emergency 
room  of  the  medical  school  hospital.  His  voices  had  returned  and  he 
had  been  found  in  a  park  threatening  a  young  girl  with  a  knife. 
Assault  charges  were  brought  against  him. 


>   c*  r^'t  oo 


illustrates  problems  in  the  management  of  the  insanity  acquittee 
which  occur  in  many  jurisdictions.  The  man  appeared  to  be  very  appropriate 
for  an  insanity  defense  at  the  time  he  shot  his  landlady,  suffering  from  a 
schizophrenic  disorder  with  command  hallucinations.  He  responded  well  to 
psychiatric  treatment  and  eventually  was  released  to  outpatient  care  by  the 
committing  judge.  With  no  organized  program  he  was  soon  lost  to  follow-4jp. 
He  stopped  his  medication,  gradually  became  more  psychotic  and  was  rearrested 
on  new  charges.  This  situation  took  place  prior  to  a  dramatic  change  in 
Oregon  law  which  in  1978  created  the  Psychiatric  Security  Review  Board  (PSRB) 
to  supervise  those  persons  found  not  guilty  by  reason  of  insanity ,(ORS 
161.319-161.395), 

Other  papers  have  detailed  the  basis  for  the  establishment  of  the  PSRB 
(Bloom  &  Bloom,  1981;  Rogers,  1982)  and  have  described  characteristics  of 
persons  comrtfitted  to  the  PSRB  for  care  and  custody  (Rogers  &  Bloom,  1981). 
Briefly  the  PSRB  is  composed  of  a  psychiatrist,  a  psychologist,  a  lawyer,  a 
person  familiar  with  parole  and  probation,  and  a  lay  citizen.  Each  is 
appointed  by  the  governor  for  a  four  year  term.  There  is  a  full-time  staff. 
The  hoard  members  are  part  time,  each  pursuing  their  own  occupation  in 
addition  to  their  work  on  the  Board.  The  Board  is  independent  of  the  Mental 
Health  Division  and  of  the  Judiciary. 

The  Board  assumed  all  authority  previously  exercised  by  the  court  over 
those  persons  found  not  guilty  by  reason  of  insanity  of  crimes  in  Oregon. 
Following  the  finding,  which  in  1978  was  changed  to  a  verdict  of  "not 
responsible",  the  trial  judge  determines  if  the  person  continues  to  suffer 
from  a  mental  disease  or  defect  and  if  the  person  presents  a  substantial 
danger.  If  the  answer  to  either  Question  is  no,  the  person  is  set  free  with 
no  further  controls.  If  the  answer  to  both  questions  is  yes,  the  person  is 
placed  under  the  jurisdiction  of  the  PSRB  for  a  period  of  time  equal  to  the 
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maximum  sentence  the  person  could  have  received  if  he  or  she  had  been  found 
guilty  of  the  crime..  Finally  the  judge  decides  whether  that  person  should 
start  the  period  of  PSRB  jurisdiction  in  the  hospital  or  on  conditional 
release  in  the  community.  From  that  point  on  the  PSRB  assumes  control  over 
whether  the  person  is  hospitalized,  conditionally  released  into  the  cornmunity 
or  discharged  from  the  Board's  jurisdiction.  The  PSRB  conducts  hearings 
periodically  to  review  the  status  of  each  person.  Figure  I  depicts  the  trial 
process  and  the  PSRB  jurisdictional  scheme. 

The  legal  basis  for  the  operation  of  conditional  release  rests  with 
several  important  statutory  changes  in  Oregon  law  at  the  time  the  PSRB  was 
created.  First,  PSRB  may  keep  jurisdiction  over  an  individual  for  a  defined 
period  of  time  which  is  determined  by  the  seriousness  of  the  crime  committed. 
Second,  PSR^  is  required  by  statute  to  have  as  its  primary  concern  the 
protection  of  society.  Third,  and  perhaps  most  important,  the  Board  may 
retain  jurisdiction  over  a  person  who  is  not  presently  dangerous  because  his 
mental  disease  or  defect  is  in  remission  if  there  is  a  reasonable  medical 
probability  that  the  person  would  occasionally  be  dangerous  in  the  future  if 
their  mental  disease  or  defect  became  active.  This  provision  was  intended  to 
ensure  that  persons  who  require  medication  would  continue  to  be  supervised 
even  when  in  remission,  rather  than  being  discharged  and  then  discontinuing 
their  medication  and  reoffending.  Finally,  the  original  legislation  allowed 
the  PSRB  to  order  community  mental  health  centers  to  care  for  persons  unaer 
their  jurisdiction  while  they  are  on  conditional  release.  In  operation  the 
PSRB  has  refrained  from  using  this  power  over  community  clinics  which  are 
frequently  reluctant  to  treat  and  supervise  PSRB  clients.  Instead,  the  PSRB 
has  worked  with  the  Oregon  Mental  Health  Division  to  develop  conditional 
release  programs  designed  specifically  for  the  clientele  with  monies 
appropriated  for  this  purpose  by  the  Oregon  Legislature.  The  Mental  Health 
Division  has  been  responsible  for  contract  development  with  public  and  private 
providers  while  the  PSRB  is  responsible  for  approval  and  monitoring  of 
conditional  release  plans. 

THE  SAMPLE 
In  a  previous  paper  (Rogers  &  Bloom,  1981)  we  discussed  the  general 
characteristics  of  AAO  individuals  who  were  under  PSRB  jurisdiction  from  the 
initiation  of  the  Board  on  January  1,  1978  through  1980.  This  included  141 
individuals  who  had  been  found  not  guilty  by  reason  of  insanity  under  the  old 
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statutes  but  were  transferred  to  PSRB  jurisdiction  on  January  1,  1978.  The 
remaining  299  persons  represented  new  commitments  to  the  PSRB  jurisdiction, 
averaging  approximately  100  per  year  in  calendar  years  1978  through  1980.  It 
is  the  main  goal  of  this  paper  to  explore  more  fully  variables  related  to 
decision  by  PSRB  to  hospitalize  or  to  conditionally  release. 

Three  groups  of  individuals  logically  presented  themselves  for 
comparison.  We  decided  to  omit  from  this  study  all  persons  who  were 
transferred  to  PSRB  jurisdiction  after  being  found  not  guilty  by  reason  of 
insanity  under  the  old  Oregon  statutes  (N=1A1),  as  these  individuals  do  not 
belong  to  the  same  cohort  as  persons  later  found  not  responsible  and  placed 
Immediately  under  PSRB  jurisdiction.  Some,  similar  to  the  case  presented 
above,  were  conditionally  released  and  lost  to  follow  up.  Those  who  were 
hospitalized  and  never  conditionally  released  are  thought  to  represent  a  group 
of  patients  with  more  severe  problems  for  whom  there  is  no  adeouate  pre-1978 
control  group.  Finally,  since  the  PSRB  is  the  major  decision  making  body 
governing  dispositional  planning,  we  felt  that  this  study  would  be  more 
accurate  if  we  were  to  limit  the  comparison  groups  to  those  persons  who  were 
found  not  responsible  after  the  creation  of  the  PSRB  in  1978. 

This  left  us  with  a  group  of  299  individuals  who  fall  naturally  into  three 
groups;  those  who  were  conditionally  released  by  a  judge  after  trial  when  the 
person  was  placed  under  the  jurisdiction  of  the  PSRB,  (CRJ,  N=36);  those  who 
were  conditionally  released  by  PSRB  subsequent  to  hospitalization  (CR,  M=90) ; 
and  those  placed  under  PSRB  jurisdiction  who  were  not  conditionally  released 
during  the  study  period  (NCR,  N=138) .  Several  additional  steps  were  taken 
with  regard  to  those  persons  who  were  not  conditionally  released  (NCR).  First 
we  eliminated  from  consideration  those  persons  who  had  not  yet  had  their  first 
PSRB  hearing  at  the  time  of  data  collection.  Secondly  we  eliminated  those 
persons  who  were  discharged  from  jurisdiction  at  their  first  PSRB  hearing.  In 
our  opinion,  these  persons  are  potentially  different  from  individuals  for  whom 
jurisdiction  was  retained,  whether  in  hospital  or  on  conditional  release.  By 
discharging  these  individuals  at  its  first  hearing  the  PSRB  is  finding  that 
these  persons  are  not  appropriate  for  its  jurisdiction.  As  observed  by  the 
one  of  us  who  previously  served  as  a  member  of  the  PSRB  (JLR)  the  Board  is 
usually  declaring  in  effect  that  the  judge  erred  just  several  months  earlier 
in  placing  that  individual  under  PSRB  jurisdiction  instead  of  discharging  the 
person  either  because  he  or  she  did  not  present  a  substantial  danger  or,  less 
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often,  was  not  mentally  ill.  We  believe  that  including  these  persons  in  our 
sample  could  skew  the  results  of  a  study  looking  at  factors  related  to 
hospitalization  or  conditional  release  of  those  persons  under  the  PSRB 
jurisdiction. 

After  these  exclusions  there  are  left  three  groups  which  are  compared  in 
this  report:  conditionally  released-judge  (CRJ,  N-36);  conditional  release  by 
PSR3  (CR,  N=90) ;  and  not  conditionally  released  during  the  study  period  (NCR, 
N=100). 

RESULTS 

Jurisdiction  and  Demography:  The  total  sample  consisted  of  198  men  (8856) 
and  28  women  (12%).  Table  1  presents  the  breakdown  of  the  subgroups  by  sex. 
There  is  a  significant  difference  among  the  subgroups  in  terms  of  the  relative 
proportion  of  males  to  females  in  each,  with  significantly  fewer  women  in  the 
NCR  group  compared  to  CRJ  and  CR. 

Table  2  presents  the  age  distribution  for  both  the  entire  group  (n=222, 
with  four  unknown)  and  the  breakdown  for  each  of  the  three  study  groups.  Age 
is  reported  at  the  time  of  entry  into  PSRB  jurisdiction.  The  mean  age  for  the 
entire  group  was  32;  34  years  for  CRJ,  32  years  for  CR,  and  31  years  for  NCR. 

The  226  individuals  comprising  the  total  sample  were  committed  to  the 
jurisdiction  of  the  PSRB  from  23  of  the  36  Oregon  counties.  Table  3  compares 
the  subgroups  in  the  three  counties  which  contributed  the  greatest  number  of 
individuals  to  PSRB  jurisdiction  (157  persons,  G9%   of  the  sample).  These 
counties  correspond  to  the  first,  second,  and  fifth  most  populous  counties  in 
the  state  of  Oregon.  Table  3  depicts  a  very  significant  variation  in  the 
distribution  of  individuals  committed  from  these  three  counties  across  the 
three  subgroups.  The  contrast  of  county  5  to  counties  1  and  2  is  especially 
noteworthy,  in  county  5  the  circuit  court  judges  placed  no  person  on 
conditional  release  at  the  time  of  commitment  to  PSRB.  Further,  78%  (N=21)  of 
the  persons  committed  from  this  county  were  never  conditionally  released 
compared  with  43%  (N=35)  from  county  1  and  3A%  (N=17)  from  county  2. 

Psychiatric  Characteristics:  Table  4  lists  diagnoses  by  subgroups  for  the 
study  population.  Diagnoses  are  taken  from  state  hospital  records.  The 
diagnoses  were  not  arrived  at  according  to  research  diagnostic  criteria. 
Where  multiple  diagnoses  were  assigned  to  any  one  subject  we  employed  the 
hierarchy  as  presented  in  Table  4  as  a  priority  guideline  for  assigning 
diagnosis. 

25-694  0-84-59 
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It  should  also  be  noted  that  of  the  31  subjects  for  whom  diagnoses  are 
missing,  2A  of  them  are  members  of  the  CRJ  group.  Since  this  group  was  placed 
on  conaitional  release  at  the  time  of  being  placed  under  PSRB  jurisdiction, 
many  were  never  diagnosed  by  hospital  staff. 

There  are  no  significant  differences  between  the  groups  in  the 
distribution  of  diagnoses.  Moreover,  no  statistically  significant  differences 
are  evident  when  diagnosis  is  compared  across  sex,  crime  type,  seriousness 
rating  (see  below)  or  length  of  jurisdiction  (see  below). 

CiiiNe  Ty'pe  Characteristics:  At  the  time  of  commitment  to  PSRB,  the  trial 
judge  is  required  to  make  a  finding  of  what  crime  or  multiple  crimes  an 
individual  would  have  been  found  guilty  of  if  the  defense  of  not  responsible 
had  been  unsuccessful.  This  finding  determines  maximum  possible  length  of 
PSRB  jurisdiction  in  each  case.       -..  ■     ..   ::     ,         „. 

Individuals  in  this  study  were  charged  with  83  different  crimes.  We 
developed  several  methods  for  studying  crime  data.  Preliminarily,  crimes  were 
ranked  according  to  a  seriousness  rating,  beginning  with  murder  as  the  most 
serious,  to  false  fire  alarm  as  least  serious.  The  seriousness  rating  was 
developed  by  applying  several  factors.  First  legislative  rankings  as  shown  by 
length  of  possible  sentences  were  adopted.  Thus  Class  A  felonies  were  rated 
more  serious  than  Class  B,  etc.  Within  legislative  classes,  substantive 
crimes  were  ranked  as  more  serious  than  attempted  crimes.  Crimes  against 
persons  were  ranked  as  more  serious  than  crimes  against  property.  Within  each 
subclass  crimes  were  ranked  according  to  the  risk  of  physical  harm  to  persons; 
e.g.,  burglary,  even  though  a  property  crime,  carries  more  risk  to  persons 
than  theft. 

After  this  ranking  was  developed  each  person  was  assigned  a  crime 
seriousness  score  from  1  to  83,  with  1  being  the  most  serious.  For 
individuals  with  multiple  crimes  the  most  serious  of  those  crimes  was  chosen 
as  the  crime  designated  for  that  individual.  Second,  these  crime  designations 
were  grouped  by  types  of  behavior,  e.g.,  homicide,  assault,  etc.  Third,  in 
addition  to  seriousness  rating  and  crime  type,  crime  data  was  also  divided 
into  the  traditional  misdemeanor/felony  classification.  The  longest  possible 
jurisdiction  for  multiple  misdemeanor  offenses  was  less  than  five  years,  while 
the  felonies  ranged  from  five  years  to  lifetime  jurisdiction.  Thus,  each 
individual  in  the  study  group  was  labeled  with  a  crime  seriousness  score,  a 
crime  type,  and  a  misdemeanor/felony  classification. 
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Within  the  sample  of  226  individuals,  there  were  52  (2335)  misdemeanants 
and  llii  {7T%)   felons.  Table  5  presents  a  summary  of  types  of  criminal 
behavior  for  the  entire  sample  broken  down  by  misdemeanors  and  felonies. 
Among  the  felonies,  although  homicide  was  an  important  category,  it  was 
eaualled  or  exceeded  in  frequency  of  occurrence  by  four  other  types  of 
criminal  activity;  burglary,  sexual  assault,  assault,  and  unauthorized  use  of 
a  motor  vehicle,  the  most  freouently  occurring.  The  minor  assaultive  crimes 
were  the  most  frequently  occurring  category  among  the  misdemeanors. 

Table  6  indicates  the  distribution  of  misdemeanants  and  felons  across  the 
three  study  subgroups.  It  reports  the  actual  number  of  both  within  each 
subgroup  and  the  percentage  of  the  total  number  of  either  misdemeanants  or 
felons.  As  is  evident,  the  relative  proportions  of  misdemeanants  and  felons 
across  the  three  subgroups  is  quite  different  .  The  difference  is  due  largely 
to  the  judges'  proclivity  to  release  significantly  more  misdemeanants  in 
proportion  to  felons  than  does  the  PSRB.  This  pattern  can  be  interpreted  in 
at  least  two  ways.  Type  of  criminal  behavior  (e.g.,  misdemeanor  versus  felony 
offenses)  may  figure  differently  in  the  decisions  by  judges  and  by  the  PSRB 
about  whether  or  not  to  conditionally  release  an  individual.  One  may  place 
greater  emphasis  en  the  importance  of  such  behavior  than  the  other  with  regard 
to  the  appropriateness  of  release  at  a  given  point  in  time.  Alternatively, 
this  pattern  may  be  an  artifact  of  the  order  in  which  individuals  are 
reviewed.  All  cases  are  first  considereo  by  the  judges  prior  to  PSRB 
assumption  of  jurisdiction.  Less  serious  cases  are  likely  to  be  conditionally 
released  at  this  initial  stage  of  review.  The  latter  interpretation  is  in 
fact  consistent  with  the  observation  that  criminal  charges  within  the  CRJ 
subgroup  are  considerably  less  serious  in  nature,  as  quantified  by  a  specially 
constructed 'scaling  procedure,  than  criminal  behavior  within  the  CR  subgroup. 
Table  7  presents  the  ratings  of  the  seriousness  of  criminal  behavior  across 
all  three  subgroups. 

Seriousness  of  crime  is,  however,  strongly  correlated  (r=.30)  with  length 
of  hospitalization  for  felons  prior  to  conditional  release  by  PSRB.  The 
felons  who  are  eventually  placed  in  the  community  spend  a  mean  number  of  363 
days  in  hospital  prior  to  conditional  release,  with  a  range  of  31  to  973  days 
of  hospitalization.  Fourteen  percent  (n=ll)  of  the  conditionally  released 
felons  are  placed  in  the  community  under  supervision  between  31  and  90  days 
after  initial  commitment.  For  the  misdemeanor  group  released  by  PSRB,  the 
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average  time  between  hospitalization  and  conditional  release  is  186  days  with 
a  range  of  31  to  6A1  days. 

Performance  of  Conditionally  Released  Persons:  This  section  of  results 
focuses  on  all  individuals  who  were  conditionally  released  (n=126)  either  by 
the  judges  (CRJ,  n=90)  or  by  the  PSRB  (CR,  n=36) .  Table  8  presents  these  two 
subgroups  by  success  or  failure  of  the  conditional  release  defined  by  presence 
or  absence  of  a  subsequent  revocation.  A  total  of  86  persons  (68%)  were  not 
revoked  during  the  study  period.  Forty  persons  (32%)  were  ordered  returned  to 
the  hospital  for  some  breach  of  the  conditional  release  plan  or  for 
deterioration  in  their  mental  condition.  There  are  no  significant  differences 
with  respect  to  success  or  failure  among  those  persons  conditionally  released 
by  judges  or  by  PSRB. 

There  is  no  significant  relationship  between  success  and  failure  on 
conditional  release  and  sex,  crime  type,  mean  seriousness  rating,  or 
diagnosis.  There  is,  however,  a  significant  relationship  between 
success/failure  and  age  when  one  looks  at  the  group  as  a  whole  (f=5.69,  p 
.019,  df  =  1).  The  mean  age  of  the  successful  group  is  34  years  and  29  years 
for  the  non-successful  group.  Persons  who  failed  conditional  release  were 
significantly  younger,  likely  to  be  psychotic  (87%  of  failed  group),  and  male 
(90%  of  failed  group). 

PSRB  records  show  that  six  persons  from  the  conditionally  released  group 
(n=126)  were  charged  with  new  crimes.  These  new  charges  and  dispositions  are 
shown  in  Table  9. 

DISCUSSION 
This  paper  is  a  study  of  one  aspect  of  the  decision-making  process  in  the 
insanity  defense  system.  In  1978  the  Oregon  legislature  initiated  a 
dramatically  different  approach  to  the  post-trial  phase  of  the  insanity 
defense  system.  In  another  paper  (Rogers,  et  al.,  1982),  we  labelled  this 
approach  the  implementation  of  an  "insanity  sentence."  This  insanity  sentence 
resembles  the  criminal  justice  model  much  more  than  it  resembles -civil 
commitment.  Nationwide  this  is  a  radical  departure.  Most  of  the  hue  and  cry 
regarding  the  procedures  following  the  finding  of  not  guilty  by  reason  of 
insanity  have  arisen  from  the  procedures  which  move  the  insanity  acouittee 
closer  to  the  civil  commitment  system  (Appelbaum,  1982).  Oregon  rejects  this 
approach  in  favor  of  a  criminal  justice,  public  safety  model  (Rogers  et  al., 
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1982).  Tbe  PSRB  is  reauired  to  put  public  safety  foremost  among  its 
ccnsiaeration.  To  balance  this  emphasis  on  security,  legal  procedures 
involving  the  Board's  operation  are  substantially  similar  to  those  involved  in 
the  criminal  justice  system  and  provide  extensive  due  process  safeguards. 
Althou^  revocation  is  more  easily  accomplished  by  PSRB  it  is  similar  to 
parole  revocation.  We  view  the  Oregon  experiment  as  one  which  comes  closer  to 
the  popular  mood,  and  as  one  which  is  far  more  palatable  and  realistic  than 
the  merging  of  the  insanity  defense  with  civil  commitment. 

Are  thefe  any  basic  differences  between  the  insanity  sentence  and 
traditional  criminal  justice  functioning?  When  one  looks  at  the  Oregon  system 
it  is  apparent  that  there  are  many  similarities,  but  that  there  are  also  key 
differences.  Oregon's  system  is  segregated  with  a  separate  system  for  the 
insanity  acouittee  and  the  convicted  criminal.  We  believe  this  is  crucial. 
The  PSRB  operates  within  a  hospital-community  treatment  framework.  Although 
security  is  the  paramount  legislative  mandate,  there  is  clear  respect  for  and 
recognition  of  the  concept  of  mental  illness,  both  legally  and  from  a  medical 
psychiatric  perspective.  We  believe  that  this  fundamental  recognition  of 
mental  illness  has  helped  protect  Oregon's  approach  from  major  constitutional 
challenges.  Although  the  PSRB  has  sweeping  powers  to  hospitalize,  to 
conditionally  release,  to  revoke  conditional  release,  and  to  discharge,  these 
powers  are  exercised  within  the  mental  health  care  system. 

Another  substantial  and  crucial  difference  between  the  criminal  justice 
model  and  the  insanity  sentence  model  lies  in  the  area  of  decisions  affecting 
conditional  release.  Conditional  release  is  governed  not  by  the  length  of 
sentence  or  by  statutory  minimums.  Rather  the  PSRB  evaluates  a  person's 
readiness  for  such  placement  and  determines  if  a  program  appropriate  for  that 
person's  needs  is  available.  The  Board  acts  as  a  decision-making  body, 
weighing  evidence  for  and  against  conditional  release,  as  presented  by  many 
interest  groups.  The  interest  of  the  state  is  represented  by  the  county 
district  attorney,  the  interest  of  the  person  in  question  is  represented  by 
his  or  her  attorney,  and  the  interest  of  the  medical  care  system  is 
represented  by  hospital  personnel  and  independent  practitioners.  The  decision 
to  release  is  mediated  through  the  proposed  conditional  release  plan.  The 
Board  wei^s  the  factors  presented,  analyzes  the  conditional  release  plan 
presented  to  it,  and  makes  its  decision  to  deny  release,  to  work  to  improve  a 
proposed  program,  or  to  grant  conditional  release. 
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This  study  demonstrates  some  significant  variables  in  relation  to  those 
persons  who  are  conditionally  released  versus  those  who  remain  in  hospital. 
It  also  highlights  one  apparent  bias  of  the  decision-makers,  and  provides  us 
with  some  other  descriptive  findings.  It  is  clear  that  women  in  the  Oregon 
insanity  sentence  system  are  handled  differently  from  men,  tending  to  be 
significantly  overrepresented  in  the  conditionally  released  groups.  Various 
counties  operate  differently.  In  comparing  the  three  counties  with  the 
greatest  number  of  individuals  committed  to  PSRB  we  found  that  in  one  there 
were  no  persons  in  our  sample  who  were  placed  on  conditional  release  by  the 
judges.  Furthermore  78%  of  the  persons  committed  from  that  county  remain 
hospitalized  during  the  study  period.  This  particular  county  has  a  state 
hospital  located  within  its  major  city,  has  had  tremendous  financial  problems, 
and  has  had  great  difficulty  coping  with  the  large  numbers  of  chronically 
mentally  ill  persons  coming  from  the  civil  commitment  system.  It  is  not 
surprising  that  persons  found  not  responsible  in  this  county  would  have  the 
most  difficulty  being  placed  on  conditional  release. 

Neither  psychiatric  diagnosis  nor  type  of  criminal  activity  is 
significantly  related  to  whether  or  not  an  individual  is  eventually  placed  on 
conditional  release.  However  the  more  serious  the  crime,  the  longer  the  time 
spent  in  the  hospital  before  release.  V/e  can  Interpret  from  these  findings 
that  PSRB  is  acting  without  clear  bias  in  relation  to  diagnosis  or  type  of 
crime,  but  understandably  is  acting  more  slowly  in  the  conditional  release  of 
persons  who  are  charged  with  serious  offenses. 

Judges  tend  to  conditionally  release  persons  who  committed  only 
misdemeanors  and  appropriately  refer  the  more  serious  problems  to  the  decision 
7'.'B'<Lrg   capatTilities  and  conditional  release  resources  of  the  PSRB.  Looking  at 
success  and  failure  in  conditional  release,  we  find  that  both  the  PSRB  and  the 
judges  appear  to  be  equally  successful  in  their  decisions.  Approximately  30% 
of  both  groups  are  revoked  for  one  reason  or  another.  It  is  important  to 
point  out  that  revocation  can  come  about  under  a  variety  of  circumstances  and 
only  a  small  number  of  revocations  are  related  to  new  crime  incidents.  Age  is 
the  only  variable  we  studied  which  is  significantly  associated  with 
revocation.  When  one  examines  this  younger  group  of  persons,  revoked 
significantly  more  frequently  than  their  older  counterparts,  we  see  that  this 
group  is  made  up  predominantly  of  psychotic  men.  The  emerging  literature  on 
the  chronically  mentally  ill  (Bachrack,  1982;  Sheets  et  al.,  1982)  suggests 
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that  a  sub-group  of  chronically  psychotic  younger  men  are  the  most  difficult 
to  deal  with  whether  in  the  criminal  justice,  the  civil  commitment,  or  the 
voluntary  mental  health  systems.  We  feel  that  the  revokees  in  this  study 
reflect  those  findings. 

Overall  are  impressed  with  the  functioning  of  the  PSRB.  Aside  from  the 
apparent  sex  difference  in  the  decision-making  process,  our  findings  suggest 
that  the  PSRB  makes  decisions  without  bias  on  conditional  release,  and  acts 
Quickly  on  revocation  prior  to  the  development  of  new  criminal  acts.  We  note 
some  of  the  limitations  of  this  particular  study.  Our  data  was  gathered  from 
PSRB  files  which  contain  only  selected  social,  demographic  and  psychiatric 
data.  Another  extension  of  our  continuing  inquiry  will  be  to  coordinate  our 
data  with  infonration  available  from  other  sources  to  see  if  there  are  other 
factors  which  significantly  affect  disposition  and  community  adjustment. 
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Table  1:     Sex  by  Subgroup 


CRJ 

CR 

NCR 

TOTAL 

Male 

28  (78%) 

76  (8A%) 

9A  (94%) 

198  (88%) 

Female 

8  (22%) 

lA  (16%) 

6  (  Si) 

28  (12%) 

n=226 


(X^test,  p    <.02,   df=2) 


Table  2:  Age  by  Subgroup 


CRJ 

CR 

NCR 

Total 

Age 

17-19 

1  (  3%) 

3  ('3%) 

A  (  4%) 

8  (  3%) 

20-29 

15  (46%) 

42  (47%) 

52  (53%) 

109  (49%) 

30-39 

9  (27%) 

27  (30%) 

26  (26%) 

62  (28%) 

AO-49 

5  (15%) 

12  (14%) 

9  (  9%) 

26  (12%) 

50-59 

~ 

3  (  3%) 

8  (  8%) 

11  (  5%) 

60-69 

2  (  6%) 

3  (  3%) 

~ 

5  (2%) 

70-79 

1  (  3%) 

— 

~ 

1  (  1%) 

TOTALS 

33 

90 

99 

222 

n=222 


Table  3:     Selected  Counties  by  Subgroups 


CRJ 

CR 

NCR 

Totals 

COUNTY  1 

13  (16%) 

33  (41%) 

35  (43%) 

81 

COUNTY  2 

13  (27%) 

19  (39%) 

17  (34%) 

49 

COUNTY  5 

0 

6  (22%) 

21  (78%) 

27 

n=157 


(X2  test,   p    <  .002,    df  =  2) 
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Table  A:  Diagnosis  by  Subgroup 


CRJ 

CR 

NCR 

Total 

Organic  brain  syndrome 

0 

A  (  5%) 

9  (10%) 

13  (  7%) 

Mental  retardation 

0 

2  (  2%) 

4  (  A%) 

6  (  3%) 

Psychosis 

11  (92%) 

61  (.6E%) 

60  (6A%) 

132  (68%) 

Neurosis 

0 

A  (  5%) 

1  (  1%) 

5  (  2%) 

Personality  disorders 

1  (8%) 

17  (19%) 

20  (21%) 

38  (19%) 

Not  mentally  ill 

0 

1  (  1%) 

0 

1  (  1%) 

Total 

12 

89 

94 

195 

n=195 


(X2  test,   p  <  .49,   df  =  2) 


Table  5:   Criminal  Categories  Summary  (n 
for  Misdemeanors  and  Felonies 


226) 


CRIMINAL  ACTIVITY  (Felony) 

Homicide 

Assault 

Sexual  Assault 

Kidnapping 

Robbery 

Arson 

Burglary 

Unauthorized  use  of  a 

Theft 

Other 


motor  vehicle 


CRIMINAL  ACTIVITY  (Misdemeanor) 

Minor  assaultive  crimes 

(menacing,  harassment,  minor  assaults, 
attempted  minor  robberies) 
Sexual  offenses 
Driving  offenses 
Minor  fire-related  offenses 

(arson,  reckless  burning,  false  alarms) 
Weapons  offenses 

Resisting  arrest/disorderly  conduct 
Minor  thefts 

(theft,  attempted  unauthorized  use  of  a 
meter  vehicle) 
Trespass 

(trespass  and  attempted  burglary) 
Criminal  mischief 
Other 


Number  (n 

=174) 

Percent 

22 

13 

27 

15 

23 

13 

6 

3 

15 

9 

9 

5 

22 

13 

29 

17 

5 

3 

16 

9 

Number  (n 

=52) 

Percent 

22 

42 

3 

5 

2 

A 

1 

2 

1 

2 

8 

15 

5 

10 

5 
1 


10 
2 
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Table  6:  Subgroups  by  Misdemeanants/Felons 


CRJ 

CR 

NCR 

Misdemeanants 
(N  =  51) 

(N  =  36) 
17  (A7%) 

(N  =  90) 
10  (11%) 

(N  =  100) 
24  (24%) 

Felons 
(N  =  175) 

19  (53%) 

80  (89%) 

76  (76%) 

(x2  test,  p  <  .0001,  df  =  2) 


■Table  7:  Mean  Seriousness  Rating  by  Subgroup* 


Group  X 


CRJ 
(n  =  36) 


63 


CR        NCR 
(n  =  90)   (n  =  100) 


Misdemeanants 
(n  =  52) 

61 

63 

64 

Felons 
(n  =  174) 

25 

20 

21 

Total 

(n  =  226) 

42 

25 

31 

21 


31 


(ANOVA,  F  =  8.35,  p  <  .  0003) 

(♦Seriousness  scale  constructed  with  most  serious  crime  rated  #  1 

to  least  serious  #  83. ) 
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Table  8:  Success  and  Tailure  of  Conditional  Release 


by  Subgroup 


CR 

(n=90) 

CRJ 
(n=36) 

Conditional  Release  Success 

61  (68%) 

25  (.6S%) 

Conditional  Release  Failure 

29  (32*) 

11  (31%) 

n=126 


(x2  test,  p  < .86,  df  =  2) 


Table  9:  Criminal  Charges  Filed  Against  Individuals 
,   in  Study  Sample  while  on  Conditional  Release 


Person 

Cha  rae 

Disposition 

#1 

Aggravated  Robbery 

Dismissed 

#2 

Misdemeanor  Assault 

Dismissed 

#3 

Theft  II  (misdemeanor) 

Dismissed 

#4 

Burglary 

Dismissed 

#5 

Driving  under  influence,  hit  and  run 

(misdemeanors) 

#6 

Misdemeanor  driving  while  suspended 

Dismissed 
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INTRODUCTION 

The  mission  of  this  Task  Force  was  to  assemble  the  body  of  knowl- 
edge concerning  the  individual  violent  patient  and  the  clinical  issues 
surrounding  his  care.  The  Task  Force  was  specifically  formed  to 
focus  on  the  individual  patient  rather  than  on  broader  social  issues 
of  violence  (group  violence,  civil  disturbances)  previously  considered 
by  the  former  Task  Force  on  Violence  and  Aggression  of  the  Council 
on  National  Affairs  and  Social  Issues. 

This  report  is  aimed  at  the  practicing  clinician.  It  attempts  to 
describe  the  current  state  of  the  art  and  provides  an  overview  of 
selected  literature  and  clinical  opinion  on  matters  of  evaluation, 
management,  and  predication  of  violent  behavior. 
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WHO  IS  THE  PATIENT? 

Clinical  DGfinitions 

The  Task  Force  defines  the  violent  patient  as  a  patient  wlio  acts 
or  has  acted  in  such  a  way  as  to  produce  physical  harm  or  destruc- 
tion. The  emphasis  of  this  definition  is  on  the  patient's  beliavior. 
Clinicians  may  also  be  asked  to  see  patients  who  fantasi/o  or  talk 
about  violence  and  in  certain  such  cases  the  patient  may  be  con- 
sidered, at  that  point  in  time,  as  a  potentially  "violent  patient";  how- 
ever, it  should  be  noted  that  violent  thoughts  or  verbalizations  are 
not  uncommon  among  psychiatric  patients  (1,  2).  We  have  labored 
long  on  this  definition  in  on  attempt  to  clarify  those  persons  of  clini- 
cal concern  to  the  psychiatrist,  realizing  that  not  all  violent  persons 
are  mentally  ill  and  that  violence  can  result  from  adverse  social  con- 
ditions. For  example,  we  are  aware  that  a  rioter  in  an  intolerable 
urban  slum  condition  is  not  necessarily  a  candidate  for  a  psychia- 
trist. Aggressiveness  when  appropriately  channeled  can  be  a  posi- 
tive social  force. 

Types  of  Patients 

Currently,  we  identify  the  following  groups  of  patients  as  suit- 
able candidates  for  clinical  concern  to  psychiatrists.  First,  and  mout 
clearly,  are  those  patients  who  themselves  seek  psychiatric  help  be- 
cause of  repetitive  problems  with  aggression  and  impulsivily.  Such 
"self-referred"  violent  patients  verbalize  fears  of  running  "beserk," 
losing  control  over  violent  urges,  or  direct  homicidal  ideation  (:i). 
These  patients  often  turn  out  to  have  charactcrological  disorders, 
but  borderline  patients  or  psychotic  individuals  may  also  have  diffi- 
culties with  violent  urges. 

A  group  of  persons  of  concern  to  psychiatrists  are  not  self-re- 
ferred. They  are  those  who  arc  already  incarcerated  or  who  are  in 
legal  difficulty  because  of  violent  criminal  acts  (4).  Persons  who  have 
committed  such  acts  as  murder,  rape,  or  assault  and  those  who  have 
been  incarcerated  for  recidivistic  violent  acts  may  merit  psychiatric 
attention  for  purposes  of  diagnosis,  pre-sentence  or  prc-parole  evahi- 
ation,  or  treatment.  In  legal  settings,  however,  the  term  "palienl" 
should  be  reserved  for  those  persons  where  there  exists  an  on;;niM[» 
therapeutic  relationship  between  the  psychiatrist  and  the  palienl; 
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forensic  evaluations  would  more  frequently  be  of  briefer  duration 
and  would  be  oriented  more  towards  such  issues  as  diagnosis  or  as- 
sessment of  suitability  for  psychiatric  treatment.  Included  within 
this  group  of  persona  with  legal  difficulties  are  those  whose  previous 
behavior  may  or  may  not  have  come  to  legal  attention,  but  who  are 
atypical  offenders  with  a  history  of  sudden,  unexpected,  senseless, 
or  bizarre  acts  with  or  without  psytholic  behavior  (5,  G).  The  follow- 
ing characteristics  have  been  found  to  be  associated  with  murder 
committed  by  mental  patients  (7):  absence  of  apparent  motive,  no 
attempt  to  conceal  the  crime,  action  impulsive  in  nature,  near  and 
dear  ones  are  the  victims,  murder  is  brutal  in  nature,  complete  emo- 
tional indifference,  usually  only  one  victim,  and  past  history  of 
mental  disorders.  There  would  be  considerable  disagreement,  how- 
ever, about  this  last  point  (8). 

Persons  with  a  history  of  child  abuse  may  be  referred  for  evalu- 
ation (9). 

Another  group  of  patients  are  those  with  certain  childhood  be- 
havior disorders  which  are  accompanied  by  psychomotor  agitation, 
aggressiveness  and  belligerence.  Such  patients  may  come  to  psychia- 
tric attention  (10, 11). 

Patients  may  also  be  seen  by  the  psychiatrist  because  of  assaul- 
tive or  destructive  behavior  in  association  with  toxic  or  "organic 
states"  such  as  an  amphetamine  psychosis  (12)  or  a  viral  encephalo- 
pathy (13, 14). 

There  is  also  a  large  group  of  individuals  who  misuse  the  auto- 
mobile and  are  responsible  for  violence  of  epidemic  proportions 
(15);  society  has  not  yet  seen  fit  to  label  these  patients  as  "violent" 
on  the  basis  of  this  behavior  alone,  though  histories  of  automobile 
misuse  are  frequently  elicited  from  violent  patients  (16). 

It  must  again  be  stated  that  not  all  violent  behavior  is  sympto- 
matic of  mental  disorder;  neither  should  all  violent  persons  be 
labeled  or  handled  as  "patients".  Patients  who  are  of  clinical  con- 
cern to  psychiatrists  may  be  distinguished  from  other  violent  persons 
on  the  basis  of  some  or  all  of  the  following  characteristics:  they 
perceive  their  violent  acts  or  urges  as  unwanted,  as  ego-alien  or  ego- 
dystonic;  they  exhibit  a  diagnosable  mental  disorder;  their  violence 
is  associated  with  an  underlying  psychobiological  abnormality,  e.g., 
an  organic  state  or  an  intoxication;  their  individual  management  is 
within  the  competence  and  scope  of  the' psychiatric  clinician. 
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WHERE  IS  THE  PATIENT  FROM? 

Social  and  Cultural  Factors 

Not  only  must  the  medical  milieu  be  considered  in  the  evalua- 
tion of  the  violent  patient,  but  the  immediate  social  milieu  as  well. 
The  rebellious  and  aggressive  adolescent  may  be  propelled  towards 
violence  by  destructive  family  forces.  On  a  psychiatric  ward  a  pa- 
tient may  become  destructive  in  response  to  pressures  in  Ihe  milieu 
which,  when  alleviated,  result  in  a  prompt  reduction  in  aggressive 
behavior. 

Cultural  forces  which  may  contribute  to  a  patient's  violence 
must  also  be  weighed.  Aggressiveness  may  be  an  important  requisite 
of  manhood  ("machismo")  in  certain  subcultures.  For  example,  one 
study  of  cultural  factors  associated  with  homicide  in  Philadelphia 
has  noted  that  males  of  a  particular  subculture  are  expected  to  ac- 
cept no  derogation  about  their  race  (even  from  a  member  of  their 
own  race),  their  age,  or  their  masculinity  (17).  Quick  resort  to  physi- 
cal combat  as  a  means  of  defending  honor  on  these  issues  is  sanc- 
tioned by  the  subculture. 

Transient  dissociative-like  states  leading  to  severe  violence  such 
as  the  "amok"  syndrome  have  been  described  in  other  cultures 
(10, 19).  Comparison  of  amok  homicide  with  other  homicides  showed 
significant  differences  in  the  weapons  used,  the  precipitating  personal 
loss  and  incidence  of  suicide  of  the  killer  (10).  Shame  appears  to  play 
a  prominent  role  in  the  culture-bound  act  of  amok,  and  thus  the  cul- 
ture can  both  shape  and  define  violence  and  perceive  the  violent  net 
as  ritualistic  or  criminal.  The  patient's  background  should  be  con- 
sidered when  judging  the  explanation  of  the  violence. 

Epidemiological  Considcralions 

The  majority  of  violent  offenders  are  men.  Rates  of  violence 
are  higher  for  individuals  in  the  10-24  and  15-17  age  groups  than  for 
other  ages,  and  higher  for  poor  under-educated  individuals  with  ff:w 
employment  skills  than  for  persons  higher  up  in  the  socioecononiin 
ladder  (20).  Women  account  for  only  10%  of  violent  crimes  (21)  and 
a  lower  percentage  of  individuals  seen  in  populations  of  violent  psy- 
chiatric patients  (IC).  Psychosocial  theories  have  described  the  more 
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passive  role  women  play  in  society  and  various  cultures  as  a  possible 
reason  for  their  lack  of  participation  in  violent  crimes.  Consistent 
with  tliis  theory  is  the  fact  that  v\/omen  generally  acted  as  supporting 
players  to  men  who  acted  violent  in  the  case  of  robbery  and  burg- 
lary; female  offenders  robbed  few  healthy  males  by  themselves.  Dif- 
ferences also  emerge  with  regard  to  the  participation  of  women  in 
assault  and  homicide.  Women  tended  to  attack  persons  with  whom 
they  had  affectional  relationships,  such  as  spouses,  rather  than 
strangers  who  were  assaulted  or  killed  in  the  course  of  a  robbery. 
Women  picked  weaker  victims  when  committing  assault  or  homicide, 
such  as  an  elderly  person  or  an  individual  who  was  asleep  (22). 

A  rising  rate  of  violent  crimes  has  been  recently  reported  for 
women  (21).  This  trend  has  been  theorized  to  possibly  result  in  part 
from  the  social  emancipation  of  women  (22). 

The  milieu  of  violence  rather  typically  involves  the  family  or 
other  interactions  between  friends  or  associates.  For  example,  in 
1972  spouse  killing  spouse,  parent  killing  child,  other  family  killings, 
romantic  triangles  and  lover's  quarrels,  and  other  arguments  ac- 
counted for  more  than  70%  of  all  murders.  Less  than  30%  of  all  mur- 
ders were  of  a  felony  or  suspected  felony  type  (23).  If  the  amount  of 
violence  accomplished  but  not  reported  among  families  were  better 
known,  however,  especially  with  regard  to  non-lethal  assault,  these 
figures  might  be  even  more  impressive  (24). 

Patients  with  fears  of  losing  control  over  violent  urges  may  be 
s»M!n  by  the  psychiatrist  at  any  time  or  in  various  settings.  Epidemio- 
h»i;ical  studies,  however,  have  rather  consistently  indicated  that  the 
r;ilos  of  occomplished  violence  are  very  much  higher  within  poorer 
arms  of  dense,  overcrowded  populations  (e.g.,  the  central  city)  and 
vjn-y  as  a  function  of  social  need  (25,  26).  There  is  a  remarkable  con- 
ru.'iitration  of  reported  episodes  of  homicide  or  aggravated  assault 
occurring  on  Fridays,  Saturdays  and  Sundays  between  evening  hours 
and  early  morning  (25,  27). 

/■.Vulufition  Issues 

With  respect  to  the  evaluation,  the  economic  status  of  the  patient 
(»ll»:n  plays  tt  role  in  the  examiner's  assessment  of  violence.  The  as- 
Miiiltiveness  of  a  patient  from  an  upper  socioeconomic  class,  or  that 
of  a  private  psychiatric  patient  may  be  too  quicldy  dismissed.  A 
violent  patient  in  a  conventional  psychiatric  selling  may  be  labeled 
OS  merely  "alcoholic"  or  "psychopathic".  A  skew  in  the  other  direc- 
tion may  occur  when  the  patient  is  seen  in  prison  and  when  a  pro- 
pensity toward  violence  may  be  too  readily  assumed. 

Certain  patients  are  in  delicate  social  or  occupational  positions, 
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and  the  assessment  of  their  violent  tendencies  become  urgent.  Poten- 
tially violent  patients  who  bear  weapons  such  as  policemen,  or  opera- 
tors of  motor  vehicles  require  careful  evaluation  since  they  arc  capa- 
ble of  harm  while  working. 


WHQ  ASKS  ABOUT  THE  PATIENT? 


Clinicians  may  be  asked  to  see  a  violent  patient  because  another 
therapist  or  individual  is  frightened  of  him.  This  fear  may  be  rational 
or  irrational;  strong  counterlransference  elements  come  to  play  in  the 
evaluation  and  treatment  of  violent  patients  (20).  For  example,  anger 
at  a  violent  patient  may  be  handled  by  projection,  and  the  clinician 
may  distort  the  patient's  dangerousness  by  defensively  viewing  him 
as  very  threatening.  Colleagues  can  shunt  violent  individuals  to  state 
facilities,  fearing  involvement  with  them.  In  such  cases,  clinicians 
may  have  to  deal  with  their  colleagues'  anxieties  as  well  as  with  the 
patient  himself.  In  a  school  setting  teachers  may  ask  about  the  need 
for  medication  for  an  aggressive  youngster,  and  the  appropriate 
treatment  may  be  psychotherapeutic  instead,  and  oriented  towards 
pathological  interaction  between  patient  and  teacher.  Other  members 
of  the  patient's  family  may  request  that  he  be  seen. 

Intense  social  pressure  can  be  generated  on  the  psychiatrist  to 
evaluate' a  violent  adolescent,  senile  patient,  or  psychotic  individual. 
In  some  cases,  the  patient  can  advantageously  be  hospitalized  on  a 
voluntary  basis  so  that  he  can  be  evaluated  without  urgency  (29). 
Requests  for  evaluation  of  a  violent  patient  usually  have  a  disposi- 
tional qualiLy  and  the  clinician  must  avoid  merely  being  an  accom- 
plice of  the  referring  agent.  A  member  of  the  legal  or  judicial  pro- 
fession may  request  data  about  a  patient's  potential  for  future  vio- 
lence, his  tendency  to  repeat  a  crime  or  engage  in  further  criminal 
acts.  The  response  to  such  questions  will  require  a  formal  report 
which  will  have-a  profound  effect  on  the  patient's  future.  This  aspect 
of  prediction  will  be  discussed  further  below. 
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WHAT  PROBLEMS  DOES  HE  HAVE? 

The  patient  may  fear,  threaten,  or  act;  he  may  be  anxious  about 
impending  violent  acts  which  he  contemplates,  or  he  may  be  brouglit 
to  psychiatric  attention  because  he  has  verbalized  homicidal  threats, 
or  because  he  already  committed  a  violent  act.  The  violent  patient 
may  direct  hostilities  against  properly  and  people.  Willi  regard  to 
property,  he  may  destroy  articles  in  his  home,  become  involved  in 
auto  accidents,  or  commit  arson.  The  violent  patient  may  also  be 
assaultive  or  sexually  violent  to  children  or  adults  (30,  31.  32]. 

Typologies 

The  patient's  pattern  of  violent  behavior  may  reveal  recurring, 
labile  outbursts  such  as  encountered  in  the  Antisocial  or  Explosive 
or  Passive-aggressive  personality  types.  In  contrast  to  these  types 
of  "undercontrolled"  patients,  the  clinician  may  see  patients  wlio 
are  more  "overcontrolled"  and  who  demonstrate  brilllc  defenses 
against  hostile  urges  (33,  34,  35).  Such  patients  may  demonstrate  rate 
aggressive  outbursts  which  are  extremely  violent  in  character.  Final- 
ly, the  patient  may  be  overtly  psychotic  and  harbor  hallucinations 
which  propel  him  towards  violence  to  justify  a  delusional  bcliijf 
(36,  37,  30).  A  variety  of  studies  have  categorized  murderers  on  the 
basis  of  motives  or  personality  types.  One  worker  has  classified  mur- 
derers as  "normal,  sociopathic,  alcoholic,  avenging,  schizophrenic, 
temporarily  psychotic,  genocidal,  homosexual,  passive-aggressive, 
and  sadistic"  (39).  Other  authors  have  described  "jealous"  murder- 
ers (40)  or  murderers  who  are  depressed  (41),  while  another  worker 
has  listed  (female)  murderers  as  falling  into  groupings  of  "masochis- 
tic, overtly  hostile  violent,  covertly  hostile  violent,  inadequate,  psy- 
chotic, and  amoral"  (42).  Classifications  of  the  above  type  must  be 
reconciled  with  a  formal  psychiatric  diagnosis.* 


*  A  19G3  classification  of  violent  offenders  devised  in  California  included  llic 
"culturally  violent"  who  grow  up  in  a  subculture  where  violence  is  an  .nccoplcd 
way  of  life;  the  "criminally  violent"  who  will  conuuit  violence,  if  neccssnry, 
to  ijain  come  enil.  as  in  robbery;  the  "pathologically  violent"  who  arc  nn.'nl.illy 
ill  or  who  auffer  brain  damage;  the  "jjiluationally  violent"  who  undi:r  i.xtiuiiu: 
provocation  commit  u  rare  act  of  violence;  the  "accidentally  violent"  who  injuie 
others  uccidentally:  and  Iho  "institutionally  violent"  v;ho  con)ntit  violence  while 
incarcerated.  These  clasuiHcations  havo  subecqucnlly  been  related  to  the  type 
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Dynamics 

The  chief  complaint  of  the  violent  patient  reveals  sonielhing 
ahout  the  intensity  and  target  of  any  anger  that  is  present,  the  state 
of  his  inner  controls,  and  the  precipitants  for  his  current  crisis. 
Some  patients  present  to  the  clinician  vague  fears  of  doing  ''some- 
thing" tcnible;  no  object  of  har/n  is  verbalized.  The  diffuseness 
of  the  patient's  anger  in  such  cases  may  be  defensive,  and  may 
prevent  him  from  realizing  the  true  aim  of  his  anger  which  is  usually 
directed  at  an  ambivalently  held  object  (3).  For  example,  such 
patients  may  have  intense  mixed  feelings  about  early  parent  figures 
which  they  cannot  resolve.  They  adopt  a  brittle  reaction  formation 
against  negative  feelings  for  the  parent  which  results  in  an  exquisite 
sensitivity  to  any  slur  on  the  parent's  name  or  character.  The 
defenses  against  rage  break  down  under  appropriate  psychological 
stress  and  lead  to  a  pervasive  anger  which  protects  the  patient  from- 
rcalizing  the  true  source  of  his  rage. 

A  core  dynamic  theme  seen  in  violent  patients  is  helplessness 
(4r)),  Patients  may  defend  against  passivity,  helplessness  and  under- 
lying homosexual  strivings  by  adopting  a  hypermasculine  stance 
whereby  they  become  aggressive  as  a  way  of  preserving  their 
masculinity.  A  child-battering  patient  may  have  a  brittle  reaction 
formation  against  her  own  helplessness;  when  she  sees  her  children 
h«;come  ill  and  cry  excessively  this  helplessness  may  become  revived 
fuid  her  unexpressed  rage  may  erupt  into  assaultiveness.  In  another 
p.itient,  unresolved  maternal  abandonment  can  become  reactivated 
in  situations  when  a  spouse  leaves  the  patient.  Morbid  jealousy  is 
well  described  as  one  dynamic  of  importance  in  certain  violent 
p.ilients,  both  psychotic  and  nonpsychotic,  and  in  clinical  experience 
in  a  frequent  manner  of  presentation  (36,  40,  46).  Violent  patients 
.ue  seldom  randomly  or  irrationally  violent  but  respond  with  vio- 
h'nce  in  response  to  dynamically  significant  stresses  and  situations. 


of  criminal  career,  occupatlonal-educallonol  history,  and  demographic  features 
of  offenders  (43).  Such  closeifications  have  not,  however,  found  widespread 
•iiiiiijc  lo  date. 

Another  group  of  workers  have  distinguished  two  groups  of  violent  patients 
wlio  markedly  differ  from  each  other  In  regard  to  diagnosis,  course,  prognosis, 
noil  family  history.  The  first  group  of  patients  are  distinguished  by  the  early 
(Miiict  of  violent  behavior  ond  include  a  number  of  individuals  who  can  bo 
di.i;;noscd  as  "antisocial"  or  "explosive"  personalities.  The  second  group  is 
more  heterogenous  and  includes  diagnoses  such  os  paranoid  syndromes, 
psychosis,  or  severe  manic  excitement.  The  prognosis  In  this  latter  group 
depends  on  the  treatability  of  the  primary  disorder  (44). 

In  the  absence  of  accepted  "typologies"  of  violent  persons  the  Tusk  Force 
ItiiH  elected  lo  identity  those  types  of  patients  encountered  by  tho  psychiatric 
clinician  (see  above)  nnd  to  discuss  factors  relevant  towurda  understanding 
tinti  treating  their  violencu. 
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Murder  followed  by  suicide,  which  was  the  case  for  one  third 
of  all  murders  in  England  from  1952  to  1900,  is  remarkable  in  the 
marked  predominance  of  domestic  type  killings  of  spouse,  child,  or 
lover.  Feelings  of  despair,  os  much  or  more  than  that  of  hostility, 
would  seem  to  characterize  these  cases  (47). 

Organic  Aspects 

Drain  dysfunction  such  as  epilepsy  as  a  prime  or  contributing 
etiology  in  a  violent  patient's  behavior  has  been  described  by  some 
workers  [48,  49,  50,  51)  but  questioned  by  others  (52,  53).  A  palicnt 
with  repetitive,  paroxysmal  outbursts  of  violence  such  as  seen  in  an 
Explosive  Personality  may  occasionally  have  an  underlying  seizure 
disorder  of  a  psychomotor  type  (16,  45,  40.  54).  Eleclroencephalo- 
graphic  (EEG)  recordings  may  confirm  a  clinical  diagnosis  or  may 
reveal  nothing  (45,  55).  Neurophysiologic  studies  have  shown  that 
epileptogenic  foci  may  be  detected  only  with  depth  electrodes  in 
patients  with  clinical  psychomotor  seizures  and  a  normal  surfac(j 
EEG  (56).  Violence  as  a  direct  seizure  manifestation  is  very  rare 
(52,  57,  50,  59).  Some  workers  have  described  hostile  attacks  which 
correlate  with  seizure  EEG  discharges  (40,  50),  but  other  workcrii 
have  found  that  any  violence  that  patients  might  show  during  a 
seizure  disorder  would  be  a  function  of  attempts  to  restrain  tin; 
patient  or  might  result  from  some  higher  level  of  irritability  which 
accompanied  the  interictal  phase  (52,  60). 

Literature  exists  on  the  issue  of  whether  or  not  psychomotor 
epileptics  are  more  prone  to  violence  than  other  types  of  epileptics 
(61,  62).  This  issue  remains  unresolved  at  the  present  time;  all  that 
can  be  said  is  that  the  vast  majority  of  epileptics  are  not  violent 
(63,64.05). 

In  those  patients  who  are  violent  and  are  demonstrated  to  shov/ 
epilepsy,  attention  should  be  paid  to  environmental  and  social 
factors  which  may  play  a  role  in  the  genesis  of  the  aggressive 
behavior  (52.  53). 

Abnormal  EEG  patterns  have  been  found  to  be  of  increased 
frequency  in  association  with  certain  types  of  violence  such  as  un- 
motivated murderers,  psychotic  murderers,  and  recurrently  violent 
individuals  (06,  67,  68).  The  casual  nature  of  these  findings  is 
undetermined  and  the  abnormal  patterns  could  not  be  said  to  be 
specific  for  violence. 

The  term  "minimal  brain  dysfunction"  has  nu)re  recently  lin«:n 
used  in  conjunction  with  the  psychological  and  neurological  findiii<;:; 
in  certain  young  adult  patients  who  are  prone  to  impulsiver.ess  and 
aggressiveness  (69,  70).  This  clinical  area  deserves  further  study. 
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■  V'On  tho  basis  of  prevalence  studioa  of  the  proportion  of  cliroino- 
somal  variants  found  ijii  instilulionalized  populations,  certain  investi- 
ijators  suf^gcstcd  a  linl<,  between  the  XYY  variunt  and  violence  and 
aggresiiion.  I'our  recent  and  thorough  reviews  of  tho  more  extensive 
data  now  available  in  this  area  v^/ould  all  indicate,  however,  that 
such  an  assertion  is  presently  not  justified  (71,  72,  73^  74).  Tho  earlier 
])rcvalence  studies  did  not  take  into'  enough  account  such  items  as 
selection  factors  that  might  lead  to  institutionalization,  as  well 
as  other  social  determinants  (e.g.,  poor  family  background  of  the 
studied  cases]  which  might  have  explained  tho  findings.  .: -u. 
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WHAT  IS  HIS  HISTORY? 

Questions  about  the  violent  patient's  history  should  be  frank 
and  direct,  much  as  though  one  were  questioning  the  suicidal  patient. 
The  patient  should  be  asked  how  much  he  has  thought  about  vio- 
lence, what  he  has  done  about  it,  what  weapons  does  he  have,  what 
preparations  he  has  made,  how  close  has  he  come  to  being  violent, 
and  what  is  the  most  violent  thing  he  has  done.  Corroborative  data 
from  a  spouse,  relative,  or  friend  is  sometimes  necessary  in  problem 
cases. 

A  detailed,  anamnesis  is  essential  for  some  determination  of 
risk,  treatment,  and  prognosis.  The  violent  patient  should  be  queried 
with  regard  to  neuropathic  traits  indicative  of  violence,  such  as 
temper  tantrums,  enuresis,  pyromania,  and  cruelty  to  animals; 
histories  of  such  traits  are  frequently  obtained  from  violent  patients 
in  different  clinical  settings  (75).  It  should  be  noted,  however,  that 
the  prognostic  value  of  these  traits  is  undetermined.  The  existence 
of  psychosomatic  problems  such  as  dermatological  conditions,  gas- 
trointestinal disorders,  hypertension,  or  migraine  gives  a  clue  regard- 
ing the  somatic  expression  of  aggression  and  the  conflicts  which  the 
patient  has  about  expressing  violent  urges.  School  behavior,  miHtary 
adjustment  and  work  history  give  clues  to  the  clinician  about  the 
patient's  ability  to  function  under  stress  and  cope  with  impulsivity. 
A  thoroiigh  criminal  history  should  be  elicited  tactfully,  and  corro- 
borated, by  formal  police  reports  in  certain  high  risk  cases.  A  driving 
history  gives  clues  regarding  danger  on  the  highway.  The  physician 
must  inquire  about  lethal  skills,  ownership  of  weapons  and  any  past 
use  of  these. 

A  social  history  frequently  reveals  that  the  violent  patients 
have  come  from  honies  where  there  was  previous  violence  or 
parental  deprivation.  Alcoholism  and  parental  brutality  are  com- 
monly noted  in  violent  patients'  histories  (5,  76,  7T\.  The  prognostic 
value  of  these  findings  is  uncertain,  but  may  help  tiie  clinician  in 
certain  instances  to  better  understand  the  patient's  behavior.  Inquiry 
should  be  made  into  the  patient's  current  marriage,  violence  within 
that  marriage  and  disciplinary  attitudes  toward  children.  A  prenatal. 
birth,  or  early  childhood  history  may  reveal  traumatic  conditions 
conducive  to  brain  dysfunction.  In  the  developmental  history,  in- 
quiries should  bo  made  about  head  injury,  events  suggestive  of 
learning  disabilities,  motor  clumsiness  or  hyperkincsis  (69.  70). 

Dynamic,  situational,  and  organic  factors  are  not  mutually 
exclusive.  A  patient's  history  may  reveal  organic  dysfunction  which 
impairs  his  ability  to  deal  with  specific  psychological  stress. 
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WHAT  IS  THE  PATIENT  LIKE  NOW? 

Delusional  patients  with  violent  fantasies  should  be  taken 
seriously.  Suicidal  patients  should  also  be  carefully  evaluated;  in 
certain  instances,  they  may  be  homicidal,  and  questions  should  be 
asked  regarding  this.  The  patient  may  consider,  for  example,  killing 
his  family  prior  to  killing  himself,  and  his  hopelessness  may  signal 
serious  risk.  Borderline  patients  can  internalize  and  externalize 
aggression  freely  in  states  of  ego  dissolution  (70). 

The  mental  status  examination  reveals  some  aspects  of  the 
patient's  immediate  potential  for  violence.  Patients  may  present 
slates  of  incipient  psychosis  and  their  fear  of  losing  control  over 
aggressive  urges  is  prominent.  Anxiety  is  often  present  in  such  cases. 
Delusional  patients  with  violent  fantasies  should  be  evaluated  care- 
fully as  they  may  be  propelled  toward  violence  on  the  basis  of  a 
thought  disorder.  Certain  more  schizoid  or  obsessive  patients  may 
report  violent  urges  in  a  clinically  detached  way,  without  much 
anxiety.  The  calmness  of  these  patients  is  defensive  and  such 
l)atients  should  be  carefully  evaluated.  Patients  with  personality 
disorders  such  as  those  of  the  Explosive.  Antisocial,  or  Passive- 
aggressive  types  must  be  asked  questions  about  past  acts  of  violence 
as  they  are  apt  to  reveal  little  overt  psychopathology. 

The  ability  of  the  patient  to  translate  agitation  and  anger  into 
some  degree  of  verbalization  is  important  in  assessing  immediate 
risk.  Sullen,  negativistic  and  recalcitrant  patients  who  refuse  any 
degree  of  introspection  remain  capable  of  translating  stress  into 
behavior  and  hence  require  close  follow  up. 

A  prime  determinant  of  the  evaluation  of  the  patient  is  the  re- 
lationship which  is  established  between  the  patient  and  the  clinician. 
Trust  and  the  formation  of  a  therapeutic  alliance  are  factors  which 
are  vital  in  assessing  the  patient's  potential  for  violence  and  his 
willingness  to  change  through  treatment. 

The  above  types  of  observations  are  derived  from  clinical 
material  and  experience.  It  should  be  emphasized  that  from  the 
epidemiological  perspective,  no  positive  association  has  been  demon- 
strated to  exist  between  actual  clinical  diagnosis  (e.g.,  schizophrenia) 
and  crimes  of  violence  (30,  79). 
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WHAT  SPECIAL  EXAMINATIONS 
SHOULD  BE  PERFORMED? 

Special  examinations  include  psychological  testing,  when  com- 
plemented with  observational  data  and  past  history  regarding  vio- 
lence. Projective  portions  of  the  test  can  assess  impulsivity  and 
hostility  (QO).  Important  dynamic  themes  may  emerge.  A  variety  of 
rating  scales  such  as  the  Buss-Durkee  or  Schier-Cattell  have  been 
used  to  derive  an  objective  measure  of  hostility  and  agitation  (01). 
Organicity  and  impulsivity  can  be  detected  by  certain  tests,  such  as 
the  Bcnder-Geslalt  or  Porteus  Maze  test  (02).  Other  tests,  the  4-3 
MMPI  profile  and  the  Hand  Test,  are  noted  in  the  following  section 
concerning  predictions  of  violence. 

The  physical  exam  may  demonstrate  old  scara  resulting  from 
knife  or  bullet  wounds. 

Physical  tests  include  a  neurological  exam  for  brain  dysfunction. 
When  seizure  disorders  are  suspected,  repeated  sleep  EEGs  are 
recommended  (03). 
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WHAT  ARE  PREDISPOSING  AND 
CONTRIBUTING  FACTORS? 

Previous  Mental  Illness 

Whetlier  tlio  existence  of  psychiatric  illness  or  past  hospitaliza- 
tion can  be  considered  a  predisposing  factor  towards  violcncij  is  very 
doubtful.  Follow-up  studies  of  released  psychiatric  patients  have 
given  mixed  results.  Some  studies  have  found  higher  than  expected 
rates  for  certain  crimcs-against-persons  for  such  patients,  e.g., 
robbery  committed  by  men,  aggravated  assault  committed  by  women, 
crimes  against  persons  committed  by  functionally  psychotic  dis- 
charged male  veterans  (04.  85,  CC).  Other  studies  suggest  different 
conclusions  (07,  00,  09].  The  interpretation  of  these  studies  is  com- 
plicated by  methodological  inadequacies.  The  statement  of  certain 
authors  seem  relevant:  "We  think  it  is  fair  to  conclude  that  an 
individual  with  a  label  of  mental  illness  is  quite  capable  of  commit- 
ting any  act  of  violence  known  to  man  but  probably  does  not  do  so 
with  any  greater  frequency  than  his  neighbor  in  the  general  popu- 
lation" (90).  Additional  and  more  adequately  designed  studies  are 
required  to  determine  whether  any  subpopulation  of  the  mentally  ill 
are  at  any  higher  risk  for  violence. 

Drugs  ' 

Alcohol  is  a  common  contributing  factor  to  violence,  both  in 
crime  and  automobile  fatalities  (91,  92).  Alcoiiol  may  lead  to  what 
lias  been  described  as  a  state  of  "pathological  intoxication",  a  tran- 
sient psychotic-like  condition  sometimes  accompanied  by  violonl 
behavior  (3,  IG).  Alcohol  has  been  reported  to  activate  psyciiomotor 
epilepsy  (93).  Other  work  indicates  the  drug  to  have  no  activating 
EEC  properties  when  administered  in  a  laboratory  setting  to  men 
who  complained  of  such  violent  "blackouts"  (94).  The  inlerjjretalion 
of  conflicting  data  of  this  type  is  perhaps  one  illustration  of  the 
importance,  of  environmental  setting  in  the  pathophysiology  of 
violence.     , 

Isolated  reports  of  violence  associated  with  amphetamine  use 
and  usage  of  hallucinogens  such  as  LSD  has  been  reported  (12,  95. 
90).  Barbiturates  have  been  reported  to  enhance  the  expression  of 
violence  in  aggressive  youths  (97,  90).  One  recent  study  indicates 
that  among  a  large  population  of  arrestees,  barbiturate  users  had  a 
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liichcr  rate  of  aggravated  assaults  wlien  compared  with  amphetamine 
and  heroin  users  (99).  The  same  study  also  found  a  greater  concentra- 
tion of  arrest  charges  for  non-drug  users  compared  to  drug  users 
(irrcspectivo  of  type  of  drug  used)  for  serious  crimes  against  persons, 
inchiding  criminal  homicide,  forcible  rape,  and  aggravated  assault 
(100).  A  weakness  of  this  study  was  that  alcohol  use  was  not  con- 
sidered. Base  rate  data  among  general  populations  is  necessary  to 
resolve  controversies  in  the  area  of  drug  use  and  violence. 

There  is  much  public  concern  linking  heroin  to  violence.  Avail- 
able data  (101,  102,  103,  104)  does  not,  however,  show  heroin  users 
to  be  over-represented  and  very  probably  they  are  linder-represented, 
among  those  who  accomplish  violence.  A  difficulty  in  interpretation 
in  the  above  types  of  studies  depends  upon  whether  or  not  the  crime 
of  robbery  is  included  as  a  crime  of  violence.  Including  robbery  as 
a  crime  of  violence  does  increase  the  number  of  person  crimes 
associated  with  heroin  use  (102,  104).  It  should  be  noted  that  the 
relationship  between  drugs,  including  alcohol,  and  violence  is  not 
simple.  Needed  to  be  considered  is  the  social  setting  accompanying 
the  use,  the  pharmacologic  effects  of  the  drug,  as  well  as  related 
biihavioral  or  group  patterns  which  might  predate  or  bo  associated 
with  the  drug  or  alcohol  consumption  (105). 

Viclims 

Victims  should  be  considered  contributing  factors  toward  vio- 
lent behavior  (106,  107).  Victims  can  subtly  or  very  directly  provoke 
violence.  It  is  known  that  violence  occurs  more  between  people  who 
nre  friends  or  acquaintances  and  much  violence  occurs  within 
families.  The  fact  that  the  patient  has  intimate  acquaintance  with  his 
potential  assailant  is  no  deterrent  to  violence  actually  taking  place. 

Weopons 

The  availability  of  weapons  is  a  contributing  factor  (108,  109). 
.'J'iie  possessioii  of  guns  and  ammunition,  knives,  and  other  weapons 
.'(hould  be  asked  about  by  the  clinician.  The  epidemiology  of  aggra- 
Viited  assault  and  homicide  is  very  similar  (27).  The  difference  be- 
.  I  ween  the  two  may  well  lie  in  the  type,  lethality,  and  availability  of 
witapons  involved  (110).  The  proportion  of  homicides  due  to  firearms 
ii;  Increasing  (111).  In  light  of  the  problems  relating  to  predictions  of 
violence  discussed  below,  a  decrease  Jn  the  availability  of  lethal 
weapons  to  potentially  violent  persons  and  to  their  viclims  should 
be  regarded  as  a  prime  strategy  in  the  prevention  of  violence.  Not 
only  should  the  clinician  ask  about  the  availability  of  weapons  to 
the  patient,  but  also  the  availability  of  weapons  to  the  patienl'tt 
potential  victim. 
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Medical  and  Organic  Conditions 

Another  contributing  factor  to  be  considered  is  premenstrual 
tension  in  women,  a  period  in  wliich  various  emotional  outbursts, 
including  those  of  a  criminal  and  aggressive  type,  have  been  noted 
(112).  In  one  study,  nearly  one-half  of  all  crimes  (49%)  were  com- 
mitted by  women  during  menstruation  or  in  the  premenstruum;  a 
correlation  between  "bad  behavior"  in  prison  and  menstruation  was 
also  noted  (112).  Other  endocrine  concomitants  of  aggression,  hos- 
tility and  violence,  such  as  testosterone  levels,  have  been  studied 
(113.  114,  115).  No  definite  conclusions  can  be  made  regarding  their 
predisposing  role  in  violent  behavior  in  man.  Other  organic  factors 
have  been  noted  in  association  with  violent  behavior.  For  example, 
tumors  of  the  limbic  system  (116.  117,  118),  normal  pressure  hydro- 
cephalus with  dementia  (119)  and.  as  noted  above,  certain  enccphali- 
tic  disorders  (13,  14)  or  metabolic  conditions  such  as  hypoglycemia 
(120)  have  been  related  to  aggressiveness.  There  is  insufficient  in- 
formation which  would  allow  the  clinician  to  reliably  sort  out 
patients  with  these  conditions  from  other  aggressive  patients;  how- 
ever, these  differential  diagnoses  should  be  entertained  especially  in 
patients  manifesting  medical  or  neurological  abnormalities  and 
demonstrating  behavior  quite  out  of  character  with  pre-morbid 
functioning  or  in  patients  whose  violence  or  aggressiveness  would 
be  quite  untypical  for  the  age  group  concerned.  The  type  of  violence 
or  aggression  described  in  these  "organic"  cases  is  frequently  of  a 
primitive  sort,  e.g.,  reports  of  biting  or  scratching  (13,  117,  119). 

Social  Environment 

The  clinician  should  look  not  only  at  the  violent  patient,  but  at 
the  environment.  Work  regarding  the  body  buffer  zone  would  suggest 
that  spatial  overcrowding  might  be  a  precipitant  of  violence  in  pre- 
disposed individuals  (121).  Certain  situations  are  conducive  to  vio- 
lence and  create  role  demands  whereby  clues  are  provided  and 
violence  is  sanctioned  or  elicited.  In  one  study,  volunteers  acting  as 
prison  guards  very  quickly  became  aggressive  toward  other  student 
volunteers  acting  as  prisoners  (122). 

Whether  or  not  patients  in  mental  hospitals  are  dangerous  to  the 
employees  and  other  patients  in  the  hospital  was  studied  (123).  The 
author,  reviewing  assaults  in  Swedish  hospitals,  concluded  that 
employees  and  patients  in  mental  hospitals  run  only  a  small  risk  of 
being  seriously  injured  by  patients  and  that  excmptces  from  legal 
punishment  and  patients  already  labeled  as  "dangerous"  wore  aj)t 
to  be  more  physically  dangerous  to  others.  Other  conditions  involv- 
ing risk  were  male  sex,  diagnosis  of  schizophrenia,  recent  admission. 
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unfamiliarity  with  the  language,  understaffing  of  the  ward,  and  tho 
mi)^ing  of  young  aggressive  patients  with  older,  feeble  patients.  The 
various  social  and  psychological  factors  on  a  ward  setting  and  their 
interaction  which  may  have  led  to  violence  have  been  retrospectively 
studied  for  assaultive  psychiatric  patients  (124). 

.  This  last  cited  work  is  illustrative  of  the  multiple  factors  that 
might  need  to  he  considered  in  assessing  the  "contributing"  factors 
or  social  precipitants  .tft;yiolent  behavior.  For  example,  it  is  noted 
that  the  following  considerations  associated  with  hospitalization 
might,  in  a  given  instance,  tip  the  scales  and  produce  a  violent 
response:  patient  boredom,  the  feeling  of  helplessness  of  the  patient 
before  hospital  authorities,  the  provocation  of  other  patients,  over- 
crowding, or  staff  "abuse"  of  the  patient  of  a  subtle  or  psychological 
sort.  In  the  cases  discussed,  the  use  of  psychotropic  drugs,  the  role 
of  intoxicants  and  possible  provocation  by  victims  is  also  considered. 
The  author  concludes,  however,  that  the  increase  in  assaultive 
behavior  during  a  certain  period  in  his  hospital  was  due  primarily  to 
racial  tensions  and  the  social  cHmate  at  that  time,  even  though  the 
assaultive  patients  were  all  psychotic  and  yearly  all  suffered  from 
significant  paranoid  feelings.    ,. 
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WHAT.gAN  WE  OFFER  THE  PATIENT? 

hnincdiate  Management 

In  Ihe  acutely  agitated  stage,  the  violent  patient  bencfils  from 
measures  which  restore  a  sense  of  mastery  over  impending  loss  of 
control  of  violent  urges.  Patients  who  verbalize  fears  of  becoming 
aggressive  must  be  told  that  the  clinician  will  protect  them  from 
becoming  dangerous.  Agitated,  angry,  and  potentially  violent  patients 
respond  to  verbal  acknowledgment  that  anger  is  an  impleasant 
affective  slate.  Verbal  catharsis  is  important  and  medications  such 
as  the  phenothiazines  or  benzodiazepines  may  be  offered  the  patient 
(45).  Hospitalization  may  also  be  offered  certain  patients  who  arc 
afraid  of  becoming  violent;  violent  patients,  like  suicidal  individuals, 
issue  a  "cry  for  help"  which  should  be  responded  to  by  the  selling 
of  limits.  The  clinician  may  encounter  agitated  and  aggressive 
patients  who  do  not  respond  to  verbal  measures  and  refuse  medica- 
tion. Chemical  restraints,  though  always  preferable,  may  be  ineffec- 
tive and  physical  restraints,  humanely  applied,  may  be  necessary 
(125).  To  physically  subdue  a  violent  patient  requires  a  team  effort 
of  sufficient  staff  personnel  and  demonstration  of  such  personnel  is 
often  in  itself  sufficient  to  calm  a  patient.  It  should  be  remembered 
that  simple  sedation  or  restraint  is  not  the  end  of  treamcnt  of  a 
violent  patient.  The  clinician  should  determine  the  origins  and  nature 
of  any  psychopathology  and  not  assume  that  his  job  is  done  once  the 
patient  is  quiet  and  no  longer  belligerent. 

Continuing  Treatment 

In  the  non-acute  stage,  treatment  is  more  diverse.  A  large  liter- 
ature exists  on  the  various  psychotherapeutic  trealmenls  of  psycho- 
pathic, criminal,  and  delinquent  populations  of  palients;  unfor- 
tunately, the  patients  described  in  various  reports  are  nol  necessarily 
violent  or  aggressive  and  there  is  little  literature  which  discusses 
the  treatment  of  the  violent  patient  specifically.  Several  reports  have 
described  individual  psychotherapy  with  the  violent  patient  or  pa- 
tients judged  dangerous  to  society  (45,  12G.  127,  121^  129).  group 
psychotherapy  v/ilh  such  patients  (130.  131.  132).  milieu  appro.-^.clifs 
(133,  134),  and  bchaviorally-orienled  approaches  designed  to  brinv; 
about  more  constructive  and  socially  acceptable  conduct  (135). 
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The  clinical  principles  underlying  the  individual  and  group 
psycho  therapies  are  relatively  straightforward.  The  exact  approach 
taken  will  depend  upon  the  clinician's  conceptualization  of  why  the 
patient  is  or  might  be  violent,  and  how  this  problem  might  be' 
remedied.  For  example,  it  may  be  helpful  to  teach  the  patient  to 
tolerate  depressive  affect  and,  yia  fantasy,  to  experience  the  feelings 
that  will  be  the  probable  outcome  of  his  future  behaviors  (126). 
Aggressive  acting-out  patients  iire,  however,  difficult  to  treat,  and 
Iiave  problems  in  establishing  continuing  relationships  and  in  reality 
testing.  Limit-setting  is  necessary.  Without  limit  setting,  therapy  may 
be  impossible  (129).  WhetherMhe  approach  is  individual  or  in 
groups,  a  psychotherapeutic  stance  with  a  here-and-now  problem 
solving  orientation  is  recommended. 

The  principles  of  therapy  given  in  the  above  reports  make 
clinical  sense  but  adequate  proof  of  their,  vvorth  in  decreasing  future 
violence  is  not  available.  ,  i  i 

A  considerable  literature  is  developing  relating  behavior  ap-.' 
proaches  and  learning  to  the  modification  ol  fliggressive  behaviors 
and  affects  (136,  137,  130).  Treatment  approaches  may  depend  upon 
an  initial  close  analysis  of  environmental  reinforcers  which  may  be 
promoting  or  decreasing  aggressive  behaviors,  such  as  "hitting"  in 
{.iinily  groups  (139).  Programs  to  train  parents  of  aggressive  children 
in  the  use  of  behavioral  techniques  to  reduce  aggression  appear 
j)<ii  ticularly  promising  (140).  The  behaviorally-oriented  treatments 
li.ive  been  more  adequately  evaluated  with  respect  to  their  efficacy 
Ih.ia  have  the  more  traditional  "psychotherapeutic"  approaches 
(I-IO). 

Rehaviorally-oriented  treatments  have  the  advantage  of  addres- 
.'.iiig,  more  systematically,  the  possible  environmental  precipitants  of 
ii);i;ression.  In  terms  of  the  personal  and  behavioral  characteristics  of 
\\iti  interpersonal  milieu,  for  example,  aggression  begets  aggression 
(I'll).  An  accurate  history  of  when  violence  or  aggression  has  occur- 
red and  the  environmental  stimuli  which  may  have  precipitated  it 
m/iy  enable  the  clinician  to  recommend  changes  in  the  environment 
rnllier  than  directing  the  treatment  efforts  towards  the  violent 
piiliimt  per  se. 

iMslitutional  and  other  treatments  available  for  violent  prisoners 
havi!  recently  been  reviewed  (142).  There  are  favorable  follow-up 
reports  in  the  literature  citing  recidivism  rates  as  a  result  of  such 
in.slilutional  treatments  (134,  143,  144).  These  published  reports, 
however,  have  some  rather  severe  methodological  shortcomings 
(145).  Treatment  in  these  institutions  is  usually  of  the  indeterminate 
typo  and  consists  of  group  and  or  individual  psychotherapy  and 


955 


milieu  behavioral  approaches  (promotion  lo  tiers  on  ihe  basis  of 
behavior).  Tiie  conslilutionalily  and  appropriateness  of  sucii  institu- 
tions, especially  those  with  an  indeterminate  sentence  feature,  is  a 
matter  of  continued  debate  (14G,  147. 140. 149. 150, 151). 

Biological  Treatments 

The  literature  on  the  pharmacologic  treatment  of  aj^gression 
suffers  from  the  fact  that  most  of  the  studies  have  shown  one  or 
another  medication  useful  for  such  diverse  patient  types  as  neurotic 
patients  with  aggressiveness,  psychopaths,  manic  patients  who  are 
combative,  assaultive  psychotic  patients,  or  delinquents.  Few  studies 
have  tested  the  effects  of  drugs  on  well  defined  target  behaviors  of 
violence,  in  contrast  to  extensive  work  in  the  areas  of  depression  or 
anxiety.  The  methodological  problems  in  assessing  drug  eflicacy  in 
clinical  aspects  of  human  aggression  have  been  recently  described 
(152).  Minor  (benzodiazepines)  and  major  (butyrophcnones)  tran- 
quilizers have  been  advocated  for  agitated  and  aggressive  patients 
(153. 154, 155).  Additional  and  more  adequately  controlled  evaluation 
of  the  use  of  these  drugs  are  needed. 

A  recent  controlled  study  has  reported  lithium  to  be  of  benefit 
to  violent  prisoners  in  reducing  aggressiveness  (156).  Amphetamines 
administered  to  children  with  the  hyperkinetic  syndrome  may  result 
in  a  decrease  of  aggressive  behavior,  noted  in  conjunction  with  the 
other  behavioral  effects  of  the  drug  (159).  Anticonvulsants,  some- 
times advocated  for  impulsive  and  aggressive  patients  (15tl)  have 
not  in  well  controlled  studies  been  shown  to  be  of  value  in  compari- 
son with  placebo  in.  for  example,  the  reduction  of  childhood  temper 
tantrums  (159)  or  the  curtailment  of  disruptive  or  aggressive  be- 
havior of  delinquents  (IGO).  Newer  hormone  and  anti-hormone 
agents  (progestational  analogs)  are  being  tested  on  in  the  modifica- 
tion of  sexual  and  aggressive  behaviors  (152. 161. 162). 

Despite  a  paucity  of  rigorous  data  supporting  the  efficacy  of 
various  drugs  in  the  treatment  of  aggression,  the  clinician  should 
still  consider  empirical  trials  of  drugs  for  patients  are  refractory 
to  one  or  another  form  of  medication  when  the  situation  warrants 
psychopharmacologic  treatment.  Literature  (163)  regarding  the  ra- 
tionales, and  uses  of  indications,  various  drugs  in  the  treatment  of 
aggression  should  be  consulted. 

Neurosurgical  procedures  such  as  temporal  lobectomy  (51), 
amygdalolomy  (164,  165,  166)  and  hypolhalamotomy  (167)  have 
been' reported  to  be  of  value  in  decreasing  the  aggressiveness  of 
certain  epileptics  and  non-epileptics  with  severe  behavior  disorder:;. 
Much  public  controversy  has  recently  been  focused  on  such  pro- 
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Senator  Specter.  We  are  going  to  have  to  conclude,  Dr.  Roth. 

Thank  you  very  much. 

Professor  Roth.  Thank  you. 

[Whereupon,  at  11:45  a.m.,  the  joint  hearing  was  adjourned.] 
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MONDAY,  MAY  23,  1983 

U.S.  Senate, 
Subcommittee  on  Criminal  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The   subcommittee    met   at    10:06   a.m.,    in    room    562,    Dirksen 
Senate  Office  Building,  Hon.  Edward  M.  Kennedy  presiding. 
Present:  Senator  Thurmond  (chairman  of  the  full  committee). 
Staff  present:   Paul   Summitt,   special   counsel,   full   committee; 
Kevin  Manson,  counsel;  Bill  Miller,  counsel;  and  Carolyn  Osolinik, 
counsel. 

OPENING  STATEMENT  OF  HON.  EDWARD  M.  KENNEDY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  MASSACHUSETTS 

Senator  Kennedy.  The  committee  will  come  to  order. 

I  welcome  this  hearing  on  the  critical  issue  of  sentencing  proce- 
dures. 

No  other  area  of  Federal  criminal  law  is  in  greater  need  of  im- 
mediate reform  than  sentencing.  There  is  no  rhyme  or  reason  to 
current  procedures.  Judges  are  free  today  to  give  violent  criminals 
a  slap  on  the  wrist  of  probation  or  to  lock  them  up  and  throw  away 
the  key.  The  result  is  an  incredible  disparity  of  sentences  for  simi- 
lar offenders  convicted  of  similar  crimes.  And  society  is  the  loser 
whenever  violent  defendants  are  returned  to  the  streets  to  repeat 
their  crimes  and  renew  their  violent  ways. 

What  is  missing  from  current  law  is  any  cohesive  statement  of 
national  policy  on  the  purposes  of  sentencing  and  the  priorities  for 
incarceration.  The  total  prison  population  exceeds  400,000.  The  cost 
ranges  between  $20,000  and  $80,000  per  prison  bed.  And  at  a  time 
of  serious  prison  overcrowding,  over  two-thirds  of  the  inmates  in 
our  Federal  prisons  are  serving  sentences  for  nonviolent  offenses. 
There  is  no  justification  for  a  system  that  permits  dangerous  crimi- 
nals to  walk  the  streets  in  one  town,  while  first-time  nonviolent  of- 
fenders endure  costly  incarceration  in  the  neighboring  community. 

The  failed  system  that  exists  today  is  the  direct  result  of  the  un- 
fettered discretion  which  the  law  gives  to  the  judges  who  impose 
sentences  and  the  prison  authorities  who  administer  them.  Even 
when  offenders  are  sentenced  to  similar  terms  of  imprisonment  for 
similar  offenses,  the  time  actually  served  may  differ  widely.  The 
sentence  imposed  is  subject  to  public  scrutiny,  but  the  sentence 
served,  which  may  be  as  little  as  one-third  of  the  sentence  imposed, 
is  likely  to  be  determined  by  reasons  unrelated  to  the  original  sen- 
tence, and  behind  closed  doors. 
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The  current  system  is  actually  a  nonsystem.  It  is  unfair  to  the 
defendant,  the  victim,  and  society.  It  defeats  the  reasonable  expec- 
tation of  the  public  that  a  realistic  penalty  will  be  imposed  at  the 
time  of  conviction,  and  that  the  sentence  received  will  actually  be 
the  sentence  served. 

In  recent  years,  a  unique  national  consensus  has  developed  about 
the  reforms  needed  to  achieve  a  workable,  rational  sentencing 
system.  The  three  most  important  of  these  reforms  are:  first,  a 
commission  to  develop  mandatory  guidelines  for  sentencing; 
second,  appellate  review  of  sentences  imposed  outside  the  guide- 
lines; and,  third,  the  elimination  of  parole. 

For  the  past  three  Congresses,  I  have  sponsored  comprehensive 
legislation  to  achieve  these  fundamental  reforms.  It  has  broad  bi- 
partisan support  and  it  enjoys  the  strong  support  of  the  adminis- 
tration. And  this  time  I  hope  the  legislation  will  pass. 

In  the  years  since  our  effort  first  began  in  Congress,  several 
States  have  adopted  the  essences  of  these  changes.  Their  experi- 
ence demonstrates  that  the  reforms  are  steps  that  work  in  practice, 
and  that  are  capable  of  creating  a  rational  sentencing  system. 

In  fact,  the  Senate  passed  these  same  reforms  last  year  by  a  vote 
of  95  to  1.  I  have  received  the  assurance  of  Chairman  Rodino  that 
the  House  Judiciary  Committee  will  act  this  year  to  report  sentenc- 
ing reform  legislation.  With  that  understanding,  I  look  forward  to 
early  action  by  the  Congress  on  this  critical  issue,  and  to  a  long 
overdue  advance  in  the  war  on  crime. 

I  might  mention  at  the  opening  of  this  hearing  that  we  have  ac- 
tually passed  this  sentencing  legislation  at  two  different  times  in 
the  U.S.  Senate,  and  the  third  time  reported  it  out  of  the  full  Judi- 
ciary Committee  with  only  one  vote  in  dissent. 

I  welcome  the  opportunity  to  chair  these  hearings  this  morning, 
which  I  know  are  enormously  painful  and  difficult  for  the  wit- 
nesses that  we  are  going  to  hear  from  on  the  first  panel.  I  look  for- 
ward to  constructive  comments  from  our  second  panel,  consisting 
of  experts  on  this  subject  matter.  I  must  say  I  share  a  good  deal  of 
the  frustration,  which  I  am  sure  we  will  hear  from  the  witnesses, 
on  why  we  have  to  have  hearing,  after  hearing,  after  hearing,  on 
something  which  cries  out  for  sensible,  responsible,  practical, 
meaningful  changes  in  the  sentencing  laws  of  this  country.  I  am 
committed  to  this  sentencing  reform  as  I  have  been  over  the  period 
of  the  last  6  years,  since  I  first  introduced  the  legislation,  and  I  am 
going  to  continue  to  persevere  until  we  not  only  pass  this  through 
the  U.S.  Senate,  but  make  sure  that  it  becomes  law. 

In  previous  hearings  on  this  legislation,  we  have  heard  from  the 
Attorney  Generals  and  other  Federal  officials  about  the  desperate 
need  for  sentencing  reform.  Today  we  will  look  at  sentencing 
reform  from  two  other  perspectives:  first,  the  human  tragedy  which 
is  at  the  center  of  every  violent  crime,  but  it  is  all  too  often  ignored 
or  demeaned  by  the  criminal  justice  system;  second,  we  will  look  at 
the  experience  of  States  who  have  implemented  sentencing  reform. 

[The  prepared  statement  submitted  by  the  chairman  of  the  Judi- 
ciary Committee,  Senator  Strom  Thurmond,  follows:] 
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Prepared  Statement  ok  Sen.  Strom  Thurmond 

Mr.  Chairman:  The  hearing  today  is  a  continuation  of  our  inquiry  into  proposals 
to  improve  the  Federal  response  to  crime,  particularly  violent  crime  and  illegal 
drug  trafficking.  The  hearing  today  focuses  on  the  important  issues  of  sentencing 
policy  and  procedure  and  justice  for  the  victims  of  crime  and  their  families. 

We  welcome  a  number  of  witnesses  who  have  had  serious  violent  crimes  perpe- 
trated against  them  or  a  family  member.  In  most  or  all  of  these  instances,  the  crimi- 
nal justice  process  has  forgotten  the  interest  of  the  victim — and,  indeed,  society — to 
such  a  degree  that  these  individuals  at  great  personal  inconvenience  wish  to  person- 
ally participate  in  our  efforts  to  bring  the  victim's  interest  to  the  forefront  of  con- 
cern and  put  some  balance  back  into  the  criminal  justice  process. 

We  also  have  a  panel  of  experts  on  various  aspects  of  sentencing,  including  a  rep- 
resentative from  the  sentencing  guideline  commission  in  Minnesota  operating  under 
sentencing  provisions  similar  to  those  in  our  pending  bills  here.  I  am  sure  they  will 
provide  the  Committee  which  very  helpful  comments. 

Senator  Kennedy.  I  want  to  welcome  our  first  panel  this  morn- 
ing, and  I  am  extremely  grateful  to  all  of  you  for  coming  here  and 
sharing  with  us  your  tragic  experiences  and  frustrations.  I  know  it 
is  not  easy  for  you  to  do. 

You  all  know  Mr.  Mark  Moseley  of  the  Washington  Redskins, 
and  we  also  have  with  us  Mrs.  Roberta  Roper  from  Upper  Marl- 
boro, Md.,  who  has  been  extremely  active  in  this  area  of  policy; 
Mrs.  Margaret  Damast  from  Catonsville,  Md.;  Mrs.  Jill  Reed  from 
Tulsa,  Okla.;  Miss  Jennifer  Short  from  Portland,  Oreg.;  and  Mrs. 
Patricia  Miller  from  Atlantic  City,  N.J. 

We  will  start  with  Mr.  Moseley  who,  I  think,  as  I  mentioned,  all 
of  us  know  is  the  star  kicker  for  the  Super  Bowl  champions,  Wash- 
ington Redskins.  However,  today  Mr.  Moseley  is  here  to  share  with 
us  a  personal  tragedy  about  a  member  of  his  own  family  who  was 
the  victim  of  a  violent  crime. 

I  would  like  to,  if  I  could,  Mr.  Moseley,  ask  you  if  you  can  tell  us 
a  few  things  about  your  sister,  Pamela  Carpenter,  and  what  hap- 
pened to  her  in  October  of  1979. 

STATEMENTS  OF  PANEL  CONSISTING  OF  MR.  MARK  MOSELEY, 
VIRGINIA;  MRS.  ROBERTA  ROPER,  UPPER  MARLBORO,  MD; 
MRS.  MARGARET  DAMAST,  CATONSVILLE,  MD;  MRS.  JILL  REED, 
TULSA,  OKLA.  MISS  JENNIFER  SHORT,  TULSA,  OKLAHOMA;  AND 
MRS.  PATRICIA  MILLER,  ATLANTIC  CITY,  N.J. 

Mr.  Moseley.  Well,  Mr.  Kennedy,  my  sister,  who  was  very  loved 
by  us  as  a  family,  and  our  only  sister  in  the  family,  was  brutally 
raped  and  murdered  in  October  of  1979.  And  through  her  tragedy 
of  this  offense  I  have  become  very  much  aware  of  the  sentencing 
problems  in  the  parole,  primarily  the  parole  problems,  because  the 
person  who  committed  this  crime  was  a  man  who,  at  the  age  of  23, 
had  served  many  years  of  his  life  in  prison  for  various  other 
crimes,  the  last  being  of  rape  of  three  other  women  for  which  he 
had  been  sentenced  to  5  years  and  then  served  2  years  of  that  sen- 
tence and  had  been  paroled.  He  had  been  let  out  on  the  streets 
only  a  month  and  a  half,  when  he  perpetrated  and  raped  my  sister 
and  brutally  murdered  her. 

It  was  from  this  that  my  family  and  I  have  kind  of  set  our  goals 
to  try  to  find  some  way  of  making  people  more  aware  of  our  parole 
system  because  there  was  no  way  that  this  man  should  have  been 
allowed  to  be  back  on  the  streets. 
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Senator  Kennedy.  Now,  as  I  understand,  at  the  time  of  the  rape 
murder,  she  was  married  and  living  in  Livingston,  Tex,  with  her 
husband,  is  that  correct? 

Mr.  MosELEY.  Yes,  sir.  She  was  married  and  she  had  no  children, 
but  they  were  hoping  to  have  children  shortly.  And  her  husband 
actually  worked  for  my  father. 

The  person  who  instigated  the  rape  and  murder  had  plotted  by — 
he  had  been  out  on  parole,  as  I  said,  only  a  month  and  a  half  and 
had  been  around  the  city,  around  Livingston,  a  small  community  of 
only  about  2,500  people,  had  been  around  trying  to  find  a  job  and 
had — was  working  for  a  company  delivering  some  appliances  on 
just  a  day-to-day  basis,  and  had  delivered  a  refrigerator  to  my  sis- 
ter's home  only  2  weeks  earlier  and,  at  that  time,  decided  he  liked 
my  sister  and  plotted  and  had  been  seen,  for  the  last  week  and  a 
half  prior  to  my  sister's  rape,  had  been  seen  riding  his  bicycle 
around  the  block  early  in  the  mornings,  scoping  out  and  planning 
his  attack.  And  on  the  morning  of  the  rape,  she  was  there  alone  in 
the  home,  had  been  working  on  some  Halloween  costumes  for  my 
two  daughters  who  lived  there,  and  was — he  came  to  the  door 
saying  that  he  was  there  to  check  the  appliance,  kicked  in  the  door 
when  she  said  that  she  had  not  called  about  it. 

Senator  Kennedy.  The  appliance  you  refer  to  is  the  refrigerator 
which  he  had  installed  previously? 

Mr.  MosELEY.  Yes,  sir.  And  all  he  did  was  deliver  it.  And  from 
there  he  decided  that  is  when  he  liked  her  and  that  is  what  he  was 
going  to  do.  He  ended  up  coming  and  breaking  into  her  home. 

Senator  Kennedy.  He  had  a  knife,  is  that  right? 

Mr.  Moseley.  No,  sir.  He  took — she  was  at  the  time,  as  I  said, 
working  on  the  Halloween  costumes  and  she  had  a  pair  of  scissors, 
and  they  were  sitting  on  the  kitchen  table.  And  as  soon  as  he  broke 
in,  she  ran  and  grabbed  the  scissors  and  he  took  them  away  from 
her  and  stabbed  her  with  them.  And  then  she  actually  died  from 
the  beating  that  she  took  from  him.  He  had  evidently  been  wearing 
boots  and  kicked  her  repeatedly  and  did  so  much  damage  to  her 
that  she  died  only  an  hour  and  a  half  later. 

Senator  Kennedy.  As  I  understand,  Pamela  lived  long  enough  to 
give  the  police  a  description  of  the  man,  is  that  correct? 

Mr.  Moseley.  Yes,  sir.  Once  she  came  to,  she  had  the  presence  of 
mind,  she  knew  that  my  mother  had  gone  to  church  that  morning 
to  a  WMU  meeting,  which  is  Women's  Missionary  meeting,  and 
she  knew  mother  was  not  at  home  so  she  called  her  best  friend 
who  was  just  down  the  street.  Her  friend,  who  was  very  frightened, 
after  my  sister  told  her  she  had  been  raped  and  was  bleeding  very 
bad,  was  scared  and  she  called  her  brother  and  in  turn  he  called 
the  ambulance  and  the  police.  When  they  arrived,  the  police  ar- 
rived, the  ambulance  had  already  arrived  there,  and  it  so  happened 
that  the  gentleman  who  was  running  the  ambulance  service  in  my 
hometown  was  a  good  friend  of  mine,  who  I  had  gone  to  school 
with,  and  it  so  happened  that  this  guy  who  she  was  giving  him  a 
description  of  had  come  by  applying  for  a  job  at  his  place  of  busi- 
ness. He  also  owned  the  feed  store  there  in  Livingston  and  he  had 
applied  for  a  job  there  only  the  week  before,  and  her  description  fit 
this  guy  who  had  applied  for  the  job.  And  he  told  the  police  and 
they  went  to  his  home. 
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Senator  Kennedy.  As  I  understand,  the  police  made  the  appre- 
hension as  a  result  of  Pamela's  description  and  also  the  stab 
wounds  in  his  back  which  Pamela  inflicted? 

Mr.  MosELEY.  Yes,  sir. 

Senator  Kennedy.  And  then  told  the  police  about  that? 

Mr.  MosELEY.  Yes,  sir.  She  had  managed,  during  the  ordeal,  to 
take  the  scissors  away  and  she  had  stabbed  him  in  the  back,  and 
that  is  the  way  he  had  changed  shirts.  And  really  the  guy  had  no 
remorse  for  what  he  had  done. 

He  was  sitting  on  the  front  porch,  as  the  police  described  to  me, 
in  a  rocking  chair,  and  acted  like  he  did  not  really  care.  As  a 
matter  of  fact,  he  was  bragging  about  the  whole  situation. 

Senator  Kennedy.  Now,  this  man  was  on  parole  release  from 
Huntsville  State  Prison,  is  that  right? 

Mr.  MosELEY.  Yes,  sir. 

Senator  Kennedy.  And  I  think,  as  you  mentioned,  he  had  been 
out  of  prison  how  long  when  he  murdered  your  sister? 

Mr.  MosELEY.  Yes,  sir,  only  a  month  and  a  half  he  had  been  out 
of  prison. 

Senator  Kennedy.  And  he  served  two  years  of  a  5-year  sentence 
at  that  time  and  had  been  let  out,  is  that  your  understanding? 

Mr.  MosELEY.  Yes,  sir.  That  is  what  was  hard  to  understand  is 
that  during  the  trial,  which  I  was  at,  and  my  entire  family  was  at, 
we  could  not  understand  after  really  seeing  this  person  on  trial 
how  any  parole  board  could  ever  have  allowed  him  to  be  back  on 
the  streets  in  the  first  place.  And  it  was  very  evident  that  he  was 
not  competent  of  being  able  to  deal  with  society. 

Senator  Kennedy.  Now,  can  you  tell  us  a  little  bit  about  the  trial 
of  this  person?  As  I  understand  it,  a  pretrial  hearing  was  held 
where  it  was  determined  that  the  individual  was  deemed  compe- 
tent to  stand  trial  and  a  court  appointed  attorney  handled  the  case. 

Can  you  tell  us  a  little  bit  about  the  trial  and  the  resulting  sen- 
tence? 

Mr.  Moseley.  Well,  he  was  put  on  trial  and  was  sentenced  to  die 
by  injection  in  the  State  penitentiary.  He  is  now  awaiting  this  but 
has  been  appealing  this.  Since  then,  his  attorneys  have  been  ap- 
pealing. 

During  the  trial,  my  mother  was  not  present  at  the  time.  She 
had  been  subpenaed  so  she  was  not  in  the  courtroom  itself  during 
the  trial,  but  my  father  was,  and  it  was  the  first  time  that  he  had 
really  heard  of  the  way  the  rape  and  murder  had  taken  place.  My 
father  is  a  very  loving  man,  is  a  very  caring  person.  And  after  this, 
his  personality  completely  changed.  My  father  all  of  a  sudden 
became  a  very  hard  person,  and  I  think  this  is  the  result  of  being 
his  only  child — his  only  daughter  and  not  to  have  anything  that  he 
could  do  to  protect  her  in  the  circumstance,  and  having  to  sit  there 
and  listen  to  this  guy  brag  about  what  he  had  done  and  proud 
about  what  he  had  accomplished  was  almost  traumatic.  It  was 
traumatic  for  my  father. 

Senator  Kennedy.  The  man  who  brutally  murdered  your  sister 
was  an  individual  who  had  been  convicted  of  rape  previously? 

Mr.  Moseley.  Yes,  sir. 

Senator  Kennedy.  And  was  out  on  parole  after  being  convicted 
of  rape,  and  after  serving  only  2  years  of  a  5-year  sentence? 
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Mr.  MosELEY.  Yes,  sir. 

Senator  Kennedy.  And  then  he  went  ahead  after  that  and  perpe- 
trated this  horrendous  crime  against  your  sister.  I  would  expect 
that  you  would  support  the  abolition  of  parole  and  the  requirement 
that  the  sentence  imposed  by  the  judge  is  the  sentence  served? 

Mr.  MosELEY.  Yes,  sir.  I  find  it  very  hard  to  accept  the  opinion  of 
parole  boards  based  on  what  the  prison  system  is  like  today.  I  do 
not  see  how  any  parole  board  can  say  that  a  person,  after  serving  a 
few  years  of  a  sentence  under  the  auspices  of  what  they  are  under, 
the  way  they  have  to  live  in  prison,  how  they  can  determine 
whether  he  is  capable  of  living  in  society  or  not.  I  cannot  see  how 
they  can  say  that  he  is  capable  of  living  under  society's  rules  and 
being  able  to  get  along  with  society,  under  those  circumstances. 

Senator  Kennedy.  Mrs.  Roper  is  our  next  witness.  I  appreciate 
your  being  here.  I  am  grateful  to  you  for  your  willingness  to  share 
an  extremely  painful  and  tragic  event  with  us.  We  are  all  aware  of 
your  work  toward  the  reform  of  criminal  laws.  We  applaud  your 
strength  and  personal  commitment  to  assuring  that  a  senseless  loss 
of  life  not  be  entirely  in  vain. 

Could  you  tell  us  what  happened  to  your  daughter  Stephanie  on 
the  night  of  April  3,  1982? 

STATEMENT  OF  ROBERTA  ROPER 

Mrs.  Roper.  On  April  3,  1982,  our  daughter  Stephanie  became  a 
victim  in  Maryland,  a  State  that  ranks  fourth  in  this  Nation  in  vio- 
lent crime.  She  was  kidnapped,  brutally  and  repeatedly  raped.  She 
was  tortured,  she  was  shot  to  death.  Her  body  was  burned  and  mu- 
tilated to  prevent  identification.  Her  murderers  were  convicted  of 
first  degree  murder,  felony  murder,  first  degree  rape  and  kidnap- 
ping. They  were  given  sentences  that  make  them  eligible  for  parole 
in  less  than  12  years. 

I  can  only  say  that  as  parents  and  citizens  we  were  shattered;  we 
felt  totally  betrayed.  We  experienced  a  judicial  system  that  gave 
very  little  value  to  a  human  life,  that  failed  to- impose  a  just  sen- 
tence for  one  of  the  most  heinous  crimes  .ever  committed  in  our 
State;  failed  to  protect  the  innocent  and  the  law-abiding  and  erodes 
the  trust  and  faith  in  its  citizens. 

My  husband  and  I  could  not  tolerate  doing  nothing  about  these 
inadequate  and  unequal  sentencing  laws  and  nonexistent  rights  for 
victims.  We  have  four  living  children.  We  work  very  hard  at  par- 
enting. We  have  succeeded.  All  of  that  was  been  destroyed  in  a 
very  short  period  of  time.  Not  only  had  the  system  failed  but  our 
State  had  participated  in  its  failure. 

We  raised  our  children  to  believe  in  the  Constitution,  to  defend 
it,  to  be  ready  to  die  for  it.  Instead,  they  witnessed  a  system  that 
gave  their  sister's  life  less  value  than  someone's  property.  The  judi- 
cial system,  we  believe,  and  the  Constitution  failed  her,  failed 
them,  failed  all  of  us.  And  I  think  this  is  the  basic  truth  that  all 
citizens  must  understand.  All  citizens  must  understand  that  when 
their  safety  and  their  freedom  and  their  protection  under  the  law 
are  undermined  and  diminished — for  one  of  us — we  are  all  made 
victims. 
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It  seems  that  the  judicial  system  has  lost  track  of  the  simple  fact 
that  it  is  supposed  to  be  fair;  that  it  is  supposed  to  protect  those 
who  obey  the  law  and  punish  those  who  disobey  the  law.  And  the 
criminal  justice  system  that  fails  in  these  tasks  lacks  justice. 

The  Stephanie  Roper  Committee  in  Maryland  exists  because  our 
legislators  and  judicial  system  has  failed  in  these  tasks.  There 
really  should  be  no  need  for  our  committee  but  we  exist  and  our 
numbers  grow  daily  because  a  great  many  citizens  share  our  con- 
cerns. 

At  this  point,  we  are  committed  to  making  a  genuine  contribu- 
tion to  just  sentencing  laws  and  equal  rights  of  victims  in  Mary- 
land. We  have  asked  our  legislators,  as  I  am  now  asking  you,  to 
work  to  enact  fair  and  just  sentencing  laws  because  we  all  have  a 
share  in  justice.  My  testimony  here  today  is  to  commend  you,  Sena- 
tor Kennedy,  and  those  on  the  Judiciary  Committee  who  work  to 
reform  sentencing  laws,  and  if  we  who  testify  cannot  convince  you, 
then  we  are  all  going  to  suffer  as  victims. 

I  would  like  to,  in  particular,  specify  certain  things  about  the  bill 
that  I  would  support.  I  think  it  represents  truth  in  sentencing.  You 
know,  we  have  truth  in  advertising,  in  marketing,  but  we  do  not 
have  truth  in  sentencing.  The  general  public  does  not  know  what  a 
life  sentence  means,  and  it  can  vary  from  jurisdiction  and  State  to 
State.  Determinant  sentencing  would  eliminate  the  ambiguity  in 
the  law  and  we  believe  that  the  sentence  imposed  would  be  the  sen- 
tence served.  This  bill  creates  sentencing  guidelines  that  would 
provide  for  more  equitable,  just  punishment  and  would  insure  that 
less  disparity  would  exist  in  sentencing.  The  punishment  would  fit 
the  crime  within  guidelines,  no  matter  who  the  offender  was,  or  in 
what  jurisdiction  it  took  place  in  and  who  the  sentencing  judge 
was. 

I  also  believe  that  determinate  sentencing  guidelines  would  elim- 
inate the  need  for  parole  and  a  parole  commission.  Parole  has  been 
the  primary  child  of  rehabilitative  penology  for  the  past  100  years, 
and  yet  most  citizens  and  experts  agree  that  it  has  failed. 

I  do  not  believe  that  one  human  being  can  predict  the  future  be- 
havior of  another  human  being.  To  eliminate  parole  would  bring 
the  law  into  the  light  and  reality  of  a  situation  If  one  cannot  pay 
the  price  of  the  crime,  do  not  commit  the  crime. 

I  believe  it  would  also  enhance  another  goal  of  penology  in  that 
it  would  enhance  deterrents,  both  general  and  specific. 

I  think  the  bill  would  incapacitate  the  offender  by  ensuring  his 
or  her  removal  from  society  for  a  specific  stated  time.  Our  Govern- 
ment promises  to  protect  us,  and  to  provide  just  punishment  for  of- 
fenders. A  determinant  sentence  would  bring  a  sense  of  justice  and 
prevent  citizens  from  seeking  vengeance. 

In  considering  this  bill,  I  implore  you  to  remember  that  the  faith 
and  equity  of  just  sentencing  rests  on  the  fact  that  you  understand 
the  nature  and  impact  of  a  crime  on  a  victim  and  on  a  community. 
There  is  no  just  sentencing  without  recognizing  the  existence  of  a 
victim,  and  recognizing  their  needs  and  their  rights. 

I  refer  specifically  to  these  sections  of  the  bill  that  I  believe  fail 
to  recognize  the  victim,  and  I  urge  you  to  implement  changes  to 
address  these  needs.  Section  3553(a)  are  factors  to  be  considered  in 
time  of  sentencing.  I  do  not  oppose  a  defendant's  safeguards  and 
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his  rights,  but  if  you  address  the  needs  and  the  factors  of  a  defend- 
ant, there  is  a  grave  omission  if  you  neglect  to  address  the  needs  of 
a  victim.  You  must  recognize  that  a  criminal  act  shatters,  and  dev- 
astates a  number  of  lives  and  an  entire  community,  and  a  failure 
to  recognize  a  victim  and  his  rights  is  a  failure  to  provide  justice. 

Section  3563(b)  lists  20  discretionary  conditions  for  setting  condi- 
tions for  probation.  None  says  that  a  defendant  for  probation  stay 
away  from  his  victim.  I  believe  a  victim  should  he  assured  the  pro- 
tection of  the  law  from  further  victimization. 

Section  3564(b).  Multiple  role  terms  of  probation,  I  object  to  al- 
lowing an  offender  to  be  eligible  for  parole  for  a  second  offense.  A 
second  more  serious  offense  should  not  merit  less,  but  greater  pun- 
ishment. 

Section  3584.  The  position  of  concurrent  versus  consecutive  sen- 
tences. By  imposing  concurrent  versus  consecutive  sentence,  I 
think  you  would  betray  and  erode  the  public  trust  and  confidence 
in  sentencing  laws.  Citizens  want  to  know  that  an  offender  will 
spend  a  certain  number  of  years  for  a  certain  crime,  and  to  impose 
concurrent  rather  than  consecutive  sentences  seems  to  me  to  send 
a  message  to  the  criminal  that  if  you  are  going  to  rob  and  rape, 
you  might  as  well  murder  because  the  penalty  will  be  no  greater. 

I  am  grateful  for  the  opportunity  to  be  heard,  and  again  I  would 
remind  you  that  there  should  be  no  need  for  citizens  and  commit- 
tees such  as  the  Stephanie  Roper  Committee.  I  am  here  to  remind 
you  that  legislation  should  reflect  the  will  of  constituents  and  that 
each  of  us  is  accountable  for  what  we  do  and  what  we  fail  to  do. 
And  I  would  urge  all  members  of  the  Judiciary  Committee  to  hear 
victims. 

Thank  you  very  much. 

Senator  Kennedy.  Thank  you  very  much  for  your  constructive 
suggestions,  and  we  would  be  glad  to  review  them  with  you  in  some 
careful  detail  in  the  future.  Some  of  the  matters,  for  example,  the 
involvement  of  the  victim  in  the  consideration  of  the  sentencing,  is 
covered  in  the  victim  witness  bill  which  actually  passed  Congress 
last  year.  But,  you  know,  it  might  be  worthwhile  to  include  those 
sections  in  this  legislation  as  well. 

Mrs.  Roper.  It  has  been  our  experience,  unfortunately,  that  if 
the  law  does  not  stipulate  it  in  writing,  the  law  does  not  exist. 

Senator  Kennedy.  Yes.  I  think  these  are  useful  suggestions.  I 
certainly  do  not  want  to  relive  that  extraordinary  terrible  evening, 
but  this  kind  of  tragedy  which  happened  to  your  daughter  where 
she  was  raped  and  then,  was  chased  through  the  woods  and  then 
beaten  with  a  chain  and  her  body  was  burned,  is  a  horrendous 
crime.  And  the  perpetrators  of  this  crime,  as  I  understand  what 
happened  to  them  in  terms  of  the  sentencing,  they  were  given  two 
concurrent  life  sentences,  which  made  them  eligible  for  parole  in 
only  12  years. 

Mrs.  Roper.  That  is  correct. 

Senator  Kennedy.  I  do  not  know  whether  you  would  like  to  just 
add  an  additional  word  about  the  Stephanie  Roper  Committee  in 
Maryland.  I  have  read  about  it  myself,  but  I  understand  there  are 
some  eight  different  chapters  with  5,000  members. 

Mrs.  Roper.  That  is  right.  We  have  over  5,000  members  in  eight 
chapters  thioughout  the  State  at  this  point.  Unfortunately,  it  has 
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been  misunderstood  that  we  are  proposing  or  supporting  legislation 
for  capital  punishment.  In  actuality,  we  have  no  position  on  the 
death  penalty.  If  it  were  abolished  tomorrow,  we  would  offer  no  op- 
position. 

We  did  offer,  as  one  bill,  an  alternate  to  the  death  penalty,  life 
without  parole,  which  was  rejected.  In  its  place  we  did  get  a  bill 
passed  that  would  raise  the  time  spent  in  prison  to  25  years — 
versus  the  current  time  of  15  years — before  eligibility  for  parole. 
We  also  secured  a  bill  that  now  would  eliminate  the  voluntary  use 
of  alcohol  or  drugs  as  a  mitigating  circumstance  in  a  capital  case. 
We  also  secured  the  passage  of  a  bill  that  would  require  a  manda- 
tory written  impact  statement  as  part  of  the  presentencing  investi- 
gation. Again  we  learned  that  even  though  our  State  had  enacted  a 
victim  impact  bill  on  July  1,  1982,  there  was  no  provision  in  the 
law  that  said  if  it  was  not  used,  there  was  a  penalty.  And  while 
this  may  not  seem  a  very  significant  achievement,  we  felt  that  it 
cleared  up  a  gray  area  in  the  law.  It  is  now  required. 

We  also  sought  to  have  victim  allocution.  Unfortunately,  we  did 
not  obtain  that.  We  just  believed  that  victims'  rights  should  equal 
those  of  a  defendant's.  We  asked  for  no  more. 

Senator  Kennedy.  Right.  Well,  you  are  certainly  to  be  commend- 
ed for  the  activity,  and  again  it  is  unfortunate  that  neither  the 
States  nor  the  Federal  Government,  have  not  moved  more  rapidly 
to  respond  to  what  I  think  are  very  sensible  and  responsible  de- 
mands. 

Mrs.  Damast? 

Mrs.  Damast.  Yes. 

Senator  Kennedy.  As  I  understand,  you  are  a  widow? 

Mrs.  Damast.  That  is  correct. 

Senator  Kennedy.  And  you  lost  your  son  2  years  ago. 

Can  you  relate  to  us  the  circumstances  of  this  death? 

STATEMENT  OF  MARGARET  DAMAST 

Mrs.  Damast.  Yes.  He  lived  in  Colorado  for  7  years  previous  to 
this.  I  lived  in  Catonsville,  which  was  previously  his  home. 

On  April  10,  1981,  I  was  awakened  by  three  policemen  and  a 
chaplain  who  told  me  that  my  son  had  been  shot  and  killed  in 
Colorado.  The  shock  and  devastation  of  losing  an  only  son  cannot 
be  imagined.  There  was  an  article,  part  of  an  article  in  the  paper 
in  Colorado  which  stated: 

Two  LfOngmont  City  employees  were  fatally  shot  in  an  office  at  the  city's  civic 
center  Friday  afternoon  by  the  estranged  husband  of  one  of  their  coworkers.  Doug 
Scher  was  the  city's  Budget  Control  Officer,  and  Charles  Damast  was  a  field  engi- 
neer in  the  electrical  department.  The  killer  was  arrested  moments  after  the  crime. 
He  had  fired  six  shots,  killing  both  men  instantly. 

I  received  no  further  communication  from  the  law  enforcement 
department.  Months  later,  I  learned  that  he  had  been  let  out  on 
parole,  July  1.  His  bail  had  been  reduced  from  $500,000  to  $75,000. 
I  was  not  informed  but  had  to  seek  out  information  telling  me  that 
the  trial  would  be  November  1981,  but  it  was  then  postponed  three 
times  and  was  finally  set  for  June  14,  1982.  A  month  before  this,  I 
received  a  call  from  the  attorneys  in  Colorado  asking  if  I  would 
agree  to  plea  bargaining.  I  would  not  agree.  I  said  I  refuse.  I  had 
been  told  this  young  man  had  gone  out  2  days  before  the  crime  and 
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purchased  a  gun.  At  my  own  expense,  I  flew  to  Colorado  for  the 
last  part  of  the  trial.  It  took  a  week  for  the  jury  selection.  After  3 
weeks,  the  jury  was  sent  out  and  they  deliberated  for  31  hours  and 
ended  up  in  a  hung  jury  on  July  3,  1982.  A  month  later,  the  mur- 
derer was  allowed  to  plead  guilty  to  two  counts  of  negligent  homi- 
cide, which  is  a  misdemeanor.  The  sentence  was  to  be  in  Septem- 
ber. The  judge  that  had  heard  the  trial  then  retired,  and  all  of  the 
testimony  had  to  be  given  to  another  judge  to  read  so  that  the  final 
judgment  was  not  given  until  November  1982.  The  young  man  was 
sentenced  to  2  years  in  the  county  jail  on  both  charges.  Under 
Colorado  statute,  he  must  serve  the  sentences  concurrently  since 
the  crimes  were  committed  in  the  same  incident.  He  received  also 
82  days  credit  for  time  previously  served. 

The  statement  in  the  paper,  the  Longmont  Times,  by  Longmont 
officials,  have  repeatedly  expressed  outrage  over  the  direction  that 
the  case  took  in  court.  Unusually  strong  words  came  from  the 
mayor:  "That  is  really  disgusting, '  he  said.  "I  cannot  agree  with 
that  kind  of  sentencing.  Technicalities  are  allowing  the  perpetrator 
of  a  crime  to  get  off  easy.  This  disturbs  me  quite  a  bit." 

The  former  mayor,  who  was  in  office  at  the  time  of  the  shooting, 
had  even  stronger  words.  When  the  plea  bargain  was  accepted  in 
July,  he  said:  "I  think  it  is  unfortunate  that  this  young  man  or 
anybody  else  in  Boulder  County  can  get  away  with  murder.  I  did 
not  expect  a  self-confessed  killer,  caught  with  a  smoking  gun,  could 
be  forgiven  so  quickly  by  a  soft  judge  and  an  equally  soft  District 
Attorney." 

The  prosecutor  argued  that  he  should  have  never  taken  a  gun 
into  the  Civic  Center  in  the  first  place,  an  action  he  compared  to 
taking  gasoline  to  a  fire.  He  had  urged  the  judge  for  maximum  sen- 
tence. 

We  were  contacted  saying  that  we  could  write  a  letter  for  the 
judge  to  read  before  the  sentencing.  Could  I  read  the  letter?  It  was 
written  by  my  daughter. 

It  was  a  night  our  family  will  never  forget.  For  most  it  is  the 
kind  of  event  that  you  read  about  and  tell  yourself  it  will  never 
happen  to  you.  My  husband  and  I  had  the  same  reaction  until  the 
night  of  April  10,  1981,  when  two  men  were  blatantly  and  glaringly 
murdered  by  a  man  with  a  handgun  in  Longmont,  Colo.  One  of 
these  young  men  was  my  brother.  Society  is  too  complacent  in  this 
day  and  age,  too  ready  to  accept  the  violent  society  that  we  live  in, 
rather  than  try  in  some  small  way  to  change  things.  This  is  not 
only  true  of  the  average  citizen  but  also  of  the  men  and  women 
whose  decisions  make  the  difference  between  a  criminal  being 
freed,  or  sent  to  prison,  or  a  juvenile  delinquent  being  released  to 
an  already  indifferent  family,  or  sent  to  an  institution,  or  a  rapist 
being  detained  for  a  meaningful  period  of  time,  or  released  on  bond 
to  repeat  his  crime.  Just  another  daily  occurrence  we  all  read 
about  and  had  no  choice  but  to  accept  with  disgust  and  frustration. 
Or  is  it?  Since  my  brother.  Chuck  Damast,  and  his  coworker  Doug 
Scher,  were  killed  that  Friday  in  1981,  I  feel  a  vicarious  empathy 
for  all  the  families  who  endure  the  same  frustration  and  emotional 
turmoil  which  will  be  with  me  for  the  end  of  my  days.  We  cannot 
bring  Chuck  back  to  live  out  his  life  with  us,  to  marry,  to  experi- 
ence the  joys  of  family  life,  to  have  any  and  all  the  other  adven- 
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tures  and  challenges  that  normal  life  can  bring.  So  what  can  be 
done  to  vindicate  this  death?  What  can  we  do  to  make  a  difference? 
What  can  we  do  to  in  some  way  reason  out  this  infathomable 
action  and  live  with  the  consequences? 

A  plea  of  not  guilty  by  reason  of  insanity  holds  no  credence  for 
me,  no  validity,  and  makes  no  sense.  A  defendant  has  pleaded 
guilty  to  killing  two  men.  That  in  itself  is  an  insane  action  but  does 
this  insane  action  automatically  mean  that  the  man  is  not  guilty? 
Most  definitely  not.  The  criminal's  rights  have  been  respected  for 
far  too  long  and  the  victims  have  been  left  to  flounder  as  best  they 
can  in  the  remaining  chaos.  Those  of  us  who  continue  to  suffer 
long  after  the  murderer's  act,  where  are  our  rights  in  this  world? 
Why  is  not  the  human  life  important?  Judges,  examine  your  con- 
science; attorneys,  apply  the  law  humanely  in  an  equitable  and 
logical  fashion.  Men  and  women,  support  and  elect  your  officials 
who  strongly  support  extensive  incarceration  for  criminals  and 
who  believe  in  capital  punishment  and  who  have  the  guts  to  stick 
to  their  beliefs.  The  criminal  element  of  our  society  must  be 
stopped  before  people  are  forced  to  take  up  arms  to  defend  them- 
selves. Please  let  it  begin  today.  Joyce  Valivkonis. 

There  was  a  picture  that  appeared  in  the  paper  that  day  of  two 
men.  The  first  man  on  the  left  was  sentenced  to  life  imprisonment 
for  his  part  in  the  murder  of  his  wife.  The  man  on  the  right  was 
sentenced  to  24  months  in  jail  for  killing  two  people. 

Senator  Kennedy.  Well,  I  think  that  states  the  disparity  very 
clearly,  not  only  the  disparity  but  the  fact  that  one  individual 
using  that  357  magnum  pistol  murdered  both  your  son  and  another 
man  who  is  the  father  of  a  young  child,  and  received  a  sentence 
amounting  to  only  2  years  in  prison  at  the  most,  2  years  in  prison 
at  the  most.  That  is  the  kind  of  recommendation  for  sentencing 
which  has  to  bring  enormous  cynicism  and  criticism  of  the  criminal 
justice  systems  for  crimes  of  violence  in  our  society  and  rightfully 
so.  There  is  certainly  no  rational  system  at  the  present  time  and 
the  problem  has  been  stated  and  is  being  stated  here  this  morning 
time  and  time  again.  And  hopefully  with  this  kind  of  information 
we  will  be  able  to  continue  to  make  progress  here  in  the  Senate. 

Our  next  witness  is  Mrs.  Jill  Reed  of  Tulsa,  Okla.,  who  is  here  to 
relate  to  us  a  most  tragic  series  of  events. 

I  am  wondering,  Mrs.  Reed,  if  you  could  give  us  a  little  back- 
ground on  your  parents,  and  the  situation  prior  to  the  death  of 
your  father,  Dr.  Webster? 

STATEMENT  OF  JILL  REED 

Mrs.  Reed.  Yes;  my  mother  and  father  had  lived  for  28  years  in 
Roswell,  N.  Mex.,  which  is  a  town  of  about  50,000  people  in  south- 
east New  Mexico.  They  had  been  civic  leaders  in  their  town.  My 
father  was  chairman  for  the  United  Way,  president  of  Sertoma 
Club,  Lion's  Club,  Elks  Club.  He  was  president  of  his  veterinary  as- 
sociation there.  He  had  recently  been  named  as  veterinarian  of  the 
year  for  the  State  of  New  Mexico  for  the  year  198L  He  had  been 
appointed  by  the  Governor  in  1972  or  1973  to  the  Veterinary  Ex- 
aminers Board  and  was  serving  as  the  executive  secretary  for  that 
board  when  he  was  murdered. 
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The  man  who  murdered  him  was  a  casual  acquaintance.  He  had 
lived  in  Roswell  all  of  his  life.  He  carried  an  ax  handle,  4  feet 
long 

Senator  Kennedy.  Maybe  you  could  just  tell  us  the  circum- 
stances. I  recall  your  parents  had  come  back,  returned  home. 

Mrs.  Reed.  Correct. 

Senator  Kennedy.  And  they  saw  the  door  open  and  entered  into 
the  house? 

Mrs.  Reed.  Correct.  Yes,  sir. 

They  had  come  home  from  celebrating  the  finished  treatment  of 
my  mother's  breast  cancer.  She  also  had  had  a  massive  heart 
attack  in  1979  and  suffered  short-term  amnesia  from  that  attack. 
They  entered  their  house.  A  man  came  out  of  the  bedroom  with  a 
4-foot  long  ax  handle  that  he  had  carried  with  him  for  many  years 
and  called  his  equalizer.  He  also  had  a  .38  caliber  pistol.  He  and 
my  father  struggled  over  the  ax  handle.  My  father  gained  control 
of  the  ax  handle.  The  man  immediately  stepped  back  and  shot  him 
four  times  at  pointblank  range.  He  then  ran  out  the  patio  door 
across  the  golf  course  adjacent  to  their  home  and  went  to  Roswell 
to  turn  himself  in.  It  is  about  200  miles  away  from  Albuquerque. 
He  stopped  on  the  way  to  Roswell  and  bragged  to  a  young  waitress 
in  a  truck  stop  that  he  had  killed  Dr.  Webster  and  that  she  would 
read  all  about  it  in  the  paper  and  on  the  television  the  next  day, 
and  to  watch  for  him.  His  name  was  Wiley  Robinson.  He  turned 
himself  in  the  next  morning.  He  stated  to  the  police  in  Roswell:  "I 
killed  Dr.  Webster  in  Albuquerque  last  night."  They  brought  him 
back  to  Sandoval  County  and  he  was  indicted  for  first-degree 
murder  and  aggravated  burglary. 

On  October  18,  4  months  and  1  day  later,  my  mother  died  of  a 
massive  heart  attack.  In  December,  on  the  6th,  we  were  to  go  to 
trial.  They  had  a  change  of  venue  to  Grants  because  my  father  was 
well-known  in  the  area  and  Grants  seemed  to  be  one  place  that  my 
father  was  not  as  well-known.  It  was  out  in  the  northwest  area  of 
New  Mexico. 

Before  the  trial  took  place,  Mr.  Robinson's  lawyer  came  back 
with  the  plea  bargain  and  because  we  had  lost  my  mother  7  weeks 
before  and  Christmas  was  3  weeks  away,  the  deputy  district  attor- 
ney, Louis  Valencia,  told  us,  "If  you  want  to  go  through  the  trial, 
great,  but  each  one  of  these  counts — second-degree  murder  and  ag- 
gravated burglary — carries  a  mandatory  9-year  sentence,  and  that 
would  put  this  man,  who  is  58  years  old,  behind  bars  for  a  long 
time."  Because  of  our  circumstances  and  because  of  the  things  that 
had  happened  to  my  sister  and  I  in  the  past  4  months,  we  con- 
curred with  Mr.  Valencia.  We  didn't  want  vengeance  we  only 
wanted  justice  for  Mr.  Robinson. 

We  were  supposed  to  go  to  a  sentencing  hearing  in  45  to  60  days. 
In  fact,  it  took  147  days  before  he  was  sentenced.  On  April  27, 
1983 

Senator  Kennedy.  So  the  sentencing  hearing,  as  I  understand  it, 
was  repeatedly  postponed? 

Mrs.  Reed.  That  is  correct. 

On  April  27,  1983,  Judge  Mayo  Boucher  sentenced  Wiley  Robin- 
son to  9  years  in  the  State  penitentiary  for  second-degree  murder 
and  9  years  in  the  penitentiary  for  aggravated  burglary.  He  then 
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suspended  8  of  those  years  for  both  counts.  They  were  to  run  con- 
currently. Then  he  gave  Mr.  Robinson  credit  for  the  IOV2  months 
that  he  was  in  the  county  jail  waiting  for  sentencing.  And  so  Wiley 
Robinson  will  spend  7  weeks  of  his  sentence  in  jail  for  murder.  He 
will  be  out  in  SV2  weeks. 

Senator  Kennedy.  Three  and  a  half  weeks  from  now? 

Mrs.  Reed.  From  now. 

Senator  Kennedy.  A  man  who  brutally  murdered  your  father. 

Mrs.  Reed.  Yes. 

Senator  Kennedy.  In  front  of  your  mother,  and  effectively  shot 
him  in  cold  blood,  will  be  out  in  3  weeks. 

Mrs.  Reed.  Yes. 

Senator  Kennedy.  Did  the  judge  mention  any  reasons  for  the  le- 
nient sentence? 

Mrs.  Reed.  He  felt  that  this  man's  health  had  deteriorated  sub- 
stantially and  there  was  a  psychiatrist  report  that  his  IQ  had  dete- 
riorated to  80,  although  as  an  ex-school  teacher,  I  know  that  IQ's 
do  not  ever  deteriorate.  He  has  high  blood  pressure  and  the  judge 
stated  to  my  husband  he  just  did  not  feel  that  this  man  belonged  in 
jail.  He  had  never  done  anything  before  and,  after  all,  he  turned 
himself  in. 

Senator  Kennedy.  Did  you  detect  any  remorse  at  all  from  your 
own  observation? 

Mrs.  Reed.  No;  I  do  not  think  he  is  sorry  at  all.  He  stated  to  his 
children  that  he  expected  a  light  sentence  because  everyone  in 
Sandoval  County  owed  him  a  favor. 

Senator  Kennedy.  How  did  you  feel  about  this  man,  the  way  he 
had  affected  your  family?  Do  you  think  that  your  mother's  heart 
attack  was  in  any  way  related  to  the  stress  that  she  had  been 
under,  given  the  loss  and  given  this  whole  circumstance  of  the 
trial? 

Mrs.  Reed.  Yes,  they  had  been  childhood  sweethearts  and  they 
had  been  together  almost  every  day  for  55  years.  She  could  not  be 
left  alone  because  of  her  short-term  amnesia,  and  she  could  not 
function  in  a  normal  way  alone.  We  had  to  hire  help  to  be  with 
her.  She  did  die  alone.  I  think  probably  if  my  father  had  been 
alive,  she  would  have  lived  longer. 

As  for  my  own  family,  I  now  have  a  7-year-old  and  a  10-year-old, 
and  we  had  to  explain  about  violent  death  to  them  which  is  not  an 
easy  thing  to  explain.  My  father  was  their  only  grandfather,  so 
they  have  had  a  tremendously  difficult  thing  to  understand  for 
young  children.  Now,  to  try  to  teach  them  about  justice  is  almost 
impossible.  How  do  you  teach  a  10-year-old  that  a  man  can  murder 
another  man  and  he  will  only  spend  a  year  in  the  county  jail  and 
only  7  weeks  of  the  actual  sentence? 

Senator  Kennedy.  Would  you  support  legislation  that  would 
limit  the  discretion  of  a  judge  so  that  your  experience  would  not  be 
repeated? 

Mrs.  Reed.  I  very  much  would.  I  do  not  believe  in  a  lot  of  Federal 
Government  control,  but  I  think  they  are  going  to  have  to  begin  to 
realize  that  there  should  be  certain  penalties  for  certain  crimes. 
This  particular  judge,  in  the  sentence  that  he  handed  out  right 
before  he  heard  our  case,  gave  a  man  18  months  in  the  State  peni- 
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tentiary  for  possession  of  marihuana.  It  was  his  first  time  offense 
also  and  he  was  a  35-year-old  man. 

Senator  Kennedy.  You  mean  the  person  had  a  first  time  offense 
in  marihuana,  received  18  months,  and  the  murderer  of  your 
father  will  be  released  in  3V2  weeks. 

Mrs.  Reed.  In  30  more  minutes  he  sentenced  the  murderer  of  my 
father. 

Senator  Kennedy.  What  does  that  say,  you  think,  to  you  or  to 
the  families  of  crime  victims  and  to  the  American  people? 

Mrs.  Reed.  Well,  I  am  not  sure  what  it  says,  but  I  think  it  is  ap- 
palling that  a  man  can  give  so  much  time  to  his  community  and  to 
his  State  and  have  his  murderer  walk  away  scot  free.  He  got  every- 
thing he  wanted.  He  wanted  my  father's  death,  he  wanted  notori- 
ety, he  wanted  his  freedom,  and  he  got  all  three  of  those  things. 

Senator  Kennedy.  Well,  it  would  suggest  to  you  that  we  need  to 
change  or  alter  the  system,  don't  you  think? 

Mrs.  Reed.  Yes;  I  would  think  so. 

Senator  Kennedy.  And  that  we  ought  to  get  our  priorities 
straight. 

Mrs.  Reed.  Yes.  When  you  can  receive  12  years  for  stealing  a 
piece  of  silver  but  you  can  only  get  a  year  for  murdering  a  man,  I 
think  that  definitely  the  system  must  be  changed. 

Senator  Kennedy.  Miss  Jennifer  Short  from  Portland,  Oreg. 

I  want  to  thank  you  very  much  for  coming  and  joining  with  us 
today. 

As  I  understand  your  situation.  Miss  Short,  you  were  at  least 
twice  the  victim  of  assault  by  the  same  individual  and  perhaps  you 
could  tell  us  a  little  bit  about  the  circumstances  of  your  first 
injury. 

STATEMENT  OF  JENNIFER  SHORT 

Miss  Short.  Of  my  first  injury? 

Senator  Kennedy.  Yes. 

Miss  Short.  The  man  was  my  boyfriend  for  a  year  and  a  half, 
and  as  the  months  rolled  on,  I  found  out  more  and  more  of  his 
mental  problems  and  of  him  being  in  and  out  of  mental  institu- 
tions, and  then  he  started  beating  me,  abusing  me.  And  the  more 
that  I  spoke  of  ending  our  relationship,  the  more  I  would  get  beat. 

Senator  Kennedy.  You  were  in  school  at  the  time,  is  that  right? 

Miss  Short.  Yes. 

Senator  Kennedy.  And  at  some  time  when  he  beat  you,  I  believe, 
that  one  time  he  actually  broke  your  nose,  is  that  correct? 

Miss  Short.  Yes.  He  kicked  me  in  the  face  and  put  my  head 
through  a  wall. 

Senator  Kennedy.  And  you  did  not  have  the  money  to  get  your 
nose  repaired  for  some  2  years? 

Miss  Short.  Um-hum. 

Senator  Kennedy.  I  guess  you,  off  and  on,  did  see  this  person 
after  that,  is  that  correct? 

Miss  Short.  Yes,  that  is  true.  Just  more  or  less  to  stay  on  his 
good  side. 

Senator  Kennedy.  Because  you  were  fearful  after  what  had  hap- 
pened to  you? 
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Miss  Short.  Oh,  yes.  There  had  been  many,  many  occasions 
when  I  wanted  to  get  help,  but  he  had  always  threatened  my  life  if 
I  were  to  tell  anyone. 

Senator  Kennedy.  And  then  there  was  a  really  serious  assault 
on  you  the  second  time,  the  one  for  which  your  ex-boyfriend  was 
arrested,  is  that  right? 

Miss  Short.  Yes;  that  is  true.  And  it  took  place  the  day — excuse 
me,  after  I  spent  5  days  in  the  hospital  for  having  my  nose  fixed. 
He  came  to  my  house  and  he  seemed  to  be  just  fine.  He  held  a 
normal  conversation  with  my  father  and  I,  and  we  decided  to  go  to 
his  father's  house  to  get  a  plant  that  had  been  left  there.  And  that 
is  when  this  all  took  place. 

Senator  Kennedy.  Then  he  dragged  you  out  of  the  car,  is  that 
correct? 

Miss  Short.  Yes;  that  is  correct. 

Senator  Kennedy.  And  assaulted  you,  and  then  you  were  able  to 
break  away  from  him? 

Miss  Short.  Yes. 

He  tried  to  get  me  in  the  house  after  the  damage  was  done,  and  I 
got  away  from  him  and  ran,  and  ran  in  front  of  cars  screaming  for 
help  with  blood  running  down  my  face,  and  people,  they  sort  of 
swerved;  that  is  it.  Nobody  stopped.  He  caught  up  with  me  and 
beat  me  some  more  right  there  on  a  main  strip  in  Portland  and 
proceeded  to  drag  me  2  blocks  by  my  hair.  When  finally  a  man, 
whose  dog 

Senator  Kennedy.  What  was  your  physical  condition  at  this 
time? 

Miss  Short.  At  that  time? 

Senator  Kennedy.  Yes. 

Miss  Short.  I  had  screamed  so  much  for  help  I  was  exhausted.  I 
was  ready  to  faint.  I  could  not — I  did  not  think  I  was  going  to  be 
able  to  do  an3rthing.  And  he  was  telling  me  he  was  going  to  kill  me. 
I  just  figured  I  was  dead,  it  was  hopeless,  that  there  was  nothing  I 
could  do. 

Senator  Kennedy.  Your  clothes  and  face  were  bloody,  were  they? 

Miss  Short.  Bloody.  I  had  vomit  in  my  hair.  My  clothes  were 
torn  and  I  had  shorts  on,  and  from  him  dragging  me  down  the 
road,  my  legs  were  scratched  and  my  arms. 

Senator  Kennedy.  And  nobody  stopped  to  help  you  on  a  busy 
street  before  he  caught  up? 

Miss  Short.  No. 

Senator  Kennedy.  And  how  were  you  finally  able  to  get  away? 

Miss  Short.  A  man's  dog  heard  me  screaming,  and  that  is  what 
alarmed  him.  So  he  came  outside  and  he  yelled  what  is  going  on. 
And  he  let  go  of  my  hair,  and  I  immediately  jumped  up  and  ran  to 
this  man  who  saved  my  life.  He  took  off  running.  And  I  went  back 
to  his  house  and  we  called  the  police.  And  he  was  picked  up,  not 
even  half  an  hour  later. 

Senator  Kennedy.  And  he  was  charged  with  rape  and  two 
charges  of  sodomy? 

Miss  Short.  Yes. 

Senator  Kennedy.  Did  the  police  and  district  attorney  explain 
what  sentences  he  would  probably  receive? 
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Miss  Short.  Well,  for  the  rape  and  two  charges  of  sodomy,  there 
were  20  years  for  each  count,  which  is  60  years.  And  that  never 
seems  to  come  up  in  court.  They  told  me  that  they  would  start  out 
with  probably  20  years,  and  they  would  give  him  20  years.  So  we 
went  to  several  hearings  and  offered  him  a  plea  bargain  which  he 
would  not  take.  We  told  him  that  we  would  drop  the  sodomy 
charges  if  he  would  plead  guilty  to  the  rape  charge,  and  he  said  no, 
he  would  not  do  that.  So  we  continued  on  in  the  hearings.  And  fi- 
nally one  day  they  said — he  was  not  even  at  a  trial;  he  just  told  his 
attorney  he  would  plead  guilty,  and  then  the  district  attorney 
called  me  and  told  me  that  if  we  were  to  try  and  get  him  sentenced 
to  20  years,  chances  are  he  would  be  out  in  2  years,  maybe  a  year 
for  good  behavior,  and  that  it  would  be  best  if  we  tried  for  13  years 
with  a  5-year  minimum.  That  way  I  would  be  assured  that  he 
would  be  in  jail  for  at  least  5  years.  And  like  I  said,  the  man  had 
already  plead  guilty,  and,  at  his  sentencing  hearing,  the  judge  gave 
him  60  days. 

Senator  Kennedy.  The  judge  ended  up  giving  him  60  days? 

Miss  Short.  Sixty  days. 

Senator  Kennedy.  Did  you  tell  him  what  sentences  you  pre- 
ferred? 

Miss  Short.  Yes. 

Senator  Kennedy.  The  13  years  with  the  5-year  minimum? 

Miss  Short.  With  a  5-year  minimum.  I  did  not  attend  the  sen- 
tencing. 

Senator  Kennedy.  He  was  sentenced  to  60  days  on  top  of  the  7 
months  he  had  already  served? 

Miss  Short.  Yes. 

Senator  Kennedy.  And  then  he  got  5  years  probation,  is  that  cor- 
rect? 

Miss  Short.  Yes.  On  some  psychiatric  program. 

Senator  Kennedy.  How  do  you  feel  about  the  sentence  received 
for  the  crime? 

Miss  Short.  I  am  outraged.  I  cannot  understand  it. 

Senator  Kennedy.  Is  the  individual  still  in  jail? 

Miss  Short.  No.  He  is  out.  He  lives  about  2y2  miles  away  from 
my  home.  Where  I  have 

Senator  Kennedy.  How  do  you  feel  knowing  that  this  attacker, 
somebody  who  committed  the  crime  of  rape  and  sodomy  and  has 
beaten  you  and  assaulted  you,  is  given  60  days,  is  now  free?  How 
does  that  make  you  feel? 

Miss  Short.  It  terrifies  me.  And  I  do  not  know  when  he  is  going 
to  jump  out  from  around  the  corner.  I  mean  I  have  to  hide  con- 
stantly, worry  about,  you  know,  is  he  watching  me,  is  he  going  to 
break  in  my  house  some  night  while  I  am  there  alone.  They  tell  me 
that  since  I  have  a  restraining  order  on  him,  that  if  he  so  much  as 
calls  me  or  drives  past  me  while  I  am  walking  down  the  street  and 
makes  a  rude  comment,  he  can  go  to  prison.  But  a  restraining 
order  is  not  going  to  keep  him  from  coming  and  murdering  me  or 
beating  me  or  torturing  me. 

Senator  Kennedy.  Do  you  think  that,  based  on  what  he  has  done 
to  you,  he  is  perfectly  capable  of  any  of  those? 

Miss  Short.  Yes. 

Senator  Kennedy.  And  you  are  certainly  the  one  to  know. 
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Miss  Short.  Yes,  I  certainly  am. 

Senator  Kennedy.  OK. 

Our  next  witness  is  Mrs.  Patricia  Miller  from  Atlantic  City,  N.J. 
I  appreciate  your  being  here. 

Perhaps  you  could  tell  us,  the  committee,  what  happened  to  your 
son  and  his  girl  friend. 

STATEMENT  OF  PATRICIA  MILLER 

Mrs.  Miller.  It  was  not  his  girl  friend,  just  a  girl  that  he  knew. 

Three  years  and  two  weeks  ago,  my  17-year-old  son  and  this  15- 
year-old  girl  were  bludgeoned  to  death  by  a  17-year  old  and  a  20- 
year  old.  Lee  was  found  May  8,  and  June  was  found  May  9.  The 
local  police  told  me  that  not  to  worry,  the  case  will  be  solved  in  3 
weeks  because  they  knew  who  did  it,  and  it  was  her  boy  friend.  As 
it  turned  out,  it  took  13  months  and  4  days  for  them  to  solve  the 
case,  and  it  was  two  people  not  even  related  to  it  at  all. 

Senator  Kennedy.  Could  we  get  back  to  the  circumstances  of  the 
crime?  What  happened  exactly? 

Mrs.  Miller.  June  and  Lee  were  coming  home  from  the  beach. 
They  had  met  and  they  all  lived  in  Northfield,  and  they  were  wait- 
ing for  the  bus  or  hitchhiking,  and  Bill  Mancuso  and  Bill  Thomas, 
who  also  lived  there,  picked  them  up  and  took  them  home.  I  guess, 
in  talking,  they  said  do  you  want  to  go  party,  which  means  smok- 
ing pot  and  drinking  beer.  They  did.  Lee  was  at  my  house  at  5:35  to 
change  his  clothes  and  to  get  his  paycheck.  It  was  the  first  day  that 
he  had  a  day  off.  He  went  to  school  and  he  worked  as  a  gardener's 
helper.  He  tried  to  cash  the  check.  They  could  not.  They  went  and 
bought  beer  and  they  said  Lee  had  pot  in  the  house.  I  do  not  know. 
I  am  sure  at  times  he  did  smoke  pot.  I  caught  him  a  couple  of 
times,  and  one  time  I  took  him  to  the  Police  Department  and  I  said 
turn  the  pot  in.  I  was  against  it.  And  I  think  sometimes  now  I  was 
too  harsh  in  that  issue  when  I  see  other  issues  get  away  so  liberal. 

Three  days  after  the  murder,  the  two  boys  left  the  State  of  New 
Jersey,  went  to  Arizona  and  then  they  went  to  Maine.  In  August, 
after  nothing  happened  with  the  township  police,  I  went  to  the 
prosecutor  and  I  said  cannot  you  take  the  case?  The  Atlantic 
County  Prosecutor's  office  took  the  case  and  had  to  start  all  over 
again. 

In  November,  my  16-year-old  son  and  his  16-year-old  friend  were 
hypnotized  because  they  happened  to  catch  a  glimpse  of  the  car 
and  the  license  number  when  Lee  and  the  three  other  children  left. 

Senator  Kennedy.  Let  me  back  up  for  a  minute.  Evidently  they 
went  down  to  the  lake  region  and  at  that  time  they 

Mrs.  Miller.  They  were  out  at  a  gravel  pit. 

Senator  Kennedy.  Your  son  evidently  had  tried  to  intercede  with 
one  of  these  other  younger  people  when  one  of  these  other  younger 
people  tried  to  press  himself  on  the  young  girl,  and  one  of  the  boys 
held  him  and  the  other  one  hit  him  with  a  tire  iron  and  killed  him. 
And  then  she  escaped  and  ran  through  the  woods.  And  both  of 
them  chased  her  and  they  finally  seized  her  and  they  beat  her  to 
death  with  the  tire  iron. 

Mrs.  Miller.  They  were  so  badly  beaten  around  the  head  that 
we  had  to  have  closed  caskets  for  both  of  them. 
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Senator  Kennedy.  Now,  these  two  young  men  were  on  the  loose 
and  eventually  the  police  were  able  to  hynotize,  your  other  son 
who  gave  some  identification  that  gave  the  leads  to  who  these  two 
young  men  were,  and  they  were  apprehended. 

Now,  maybe  you  can  tell  us  what  happened. 

Mrs.  Miller.  Bill  Mancuso  was  apprehended  in  Northfield.  Bill 
Thomas,  who  was  the  murderer,  joined  the  Army  and  was  over  in 
Germany.  Twelve  hours  after  they  made  the  first  arrest,  the  extra- 
dition papers  went  to  Germany  to  the  Army.  He  was  supposed  to 
be  put  in  a  stockade  over  there.  It  took  the  Army  8  weeks  to  bring 
him  home.  And  later  on  we  found  out  that  he  had  free  rein  of  Ger- 
many. He  went  on  2  weeks  leave,  he  carried  a  weapon,  he  did  ev- 
erything he  wanted  to  do.  He  even  had  a  newspaper  article  after 
the  sentencing  saying  he  thought  about  going  to  Russia  because  he 
supposedly  had  valuable  top  secret  information.  But  it  took  the 
Army  8  weeks  to  bring  him  home,  and  he  was  not  under  guard. 
After  that  we  had  8  months  of  plea  bargaining,  prepping  for  trial. 
Three  times  we  prepped  for  trial  and  three  times  it  was  postponed. 
The  day  before  we  were  to  go  to  trial,  he  finally  said,  OK,  I  killed 
him.  I  do  not  want  to  go  through  this  again.  And  we  had  this — the 
sentencing  hearing  or  the  plea.  Three  weeks  later,  on  Lee's  19th 
birthday,  they  sentenced  him  to  life  imprisonment  for  two  murders 
to  serve  concurrently  which,  in  the  State  of  New  Jersey,  is  12 
years.  He  showed  no  remorse.  His  family  was  not  there.  And  we 
wondered  why  his  family  was  not  there.  Two  weeks  later,  he  asked 
our  local  newspaper  to  come  in  and  interview  him.  They  did.  They 
in  turn  called  me  and  asked  me  if  I  would  do  an  interview  and  I 
said  I  really  do  not  want  to.  They  said  you  have  got  to  when  you 
realize  what  he  said.  So  I  did. 

When  the  paper  came  out.  Bill  Thomas  said  he  knew  a  week 
before  the  sentencing  what  his  sentence  was  going  to  be.  When 
people  in  jail  asked  him  how  he  feels  about  the  12  years,  he  said 
robbers  and  sex  offenders  get  a  lot  more  than  I  do  and  he  could 
care  less.  He  does  not  feel  remorseful  one  bit.  He  said  it  is  against 
God's  will  and  a  sin  to  be  sorry. 

Senator  Kennedy.  It  is  against  whose  will? 

Mrs.  Miller.  God's  will.  And  it  is  a  sin  to  be  sorry. 

And  at  the  bottom  line  was  I  will  see  you  in  12  years. 

The  other  boy,  we  had  to  plea  bargain  in  August.  He  was  going 
to  be  sentenced  to  10  years  but  we  needed  him  to  testify  because, 
like  they  said,  there  is  four  people  there.  Two  were  dead,  one  was 
not  talking,  and  this  one  said  I  will  talk  if  you  will  help  me.  We 
went  along  with  the  10-year  sentence  because  we  needed  him.  The 
judge  was  supposed  to  be  a  really  tough  judge  in  Atlantic  County. 
He  did  not  like  it.  He  said  I  am  going  to  sentence  you  to  15  years. 
Come  back  in  3  weeks  or  we  will  go  to  trial.  When  we  came  back  in 
3  weeks  for  sentencing,  he  said  we  will  take  the  sentence,  the  attor- 
ney. He  said:  "Oh,  I  think  I  will  give  you  the  10  years  like  I  origi- 
nally planned."  So  he  will  be  out  next  May. 

And  I  have — it  is  very  difficult.  My  children  are  now  13  and  19. 
My  son  was  16.  How  do  you  tell  a  16-year-old  boy  what  is  right  and 
wrong  and  to  listen  to  the  police?  The  police  and  our  prosecutor 
spent  almost  $400,000  in  investigating  this  case.  They  went  to  Ger- 
many, they  went  to  Arizona,  they  sent  things  all  over,   rented 


987 

things  to  Canada,  to  Atlanta,  and  when  that  judge  gave  that  sen- 
tence, one  investigator  slammed  out  of  the  room  and  the  prosecutor 
came  out  and  said:  "I  am  sorry,  Pat,  I  guess  I  did  not  do  a  good 
enough  job." 

I  think  the  judge  sold  him  out.  I  am  a  legal  secretary  and  some- 
times it  is  very  difficult  for  me  to  do  this  law.  I  do  a  lot  of  wheeling 
and  dealing  and  calling  in  and  around,  and  it  makes  me  absolutely 
sick.  And  the  only  reason  I  still  do  it  is  because  it  pays  good 
money.  But  it  is  not  going  to  help  my  son.  He  is  not  going  to  come 
back  in  12  years.  He  never  really  had  a  chance  to  do  anything.  And 
it  is  very  difficult  now  because  a  lot  of  his  friends  are  getting  mar- 
ried and  are  going  to  have  grandchildren,  and  I  do  not  have  that 
right,  and  I  never  had  time  to  say  goodbye. 

Senator  Kennedy.  Well,  I  want  to  thank  all  of  you  for  coming 
here  this  morning.  I  think  I  have  said  in  the  past,  and  I  think  it  is 
very  well  demonstrated  tragically  this  morning,  that  the  sentenc- 
ing procedures  in  this  Nation  are  a  national  disgrace  and  they 
really  make  a  mockery  of  our  system  of  justice.  And  if  there  is  any- 
body that  has  the  slightest  doubt  of  it,  all  they  would  have  to  do  is 
listen  to  members  of  these  families  speak  about  these  painful  expe- 
riences. And  the  Lord  only  knows  it  is  not  easy  to  share  these  pain- 
ful experiences  even  within  your  family,  let  alone  publicly,  let 
alone  with  a  congressional  committee,  when  it  is  clearly  your 
desire  and  not  out  of  vengeance,  but  out  of  your  interest  in  your 
fellow  citizen,  the  interest  in  your  children,  interest  in  just  protect- 
ing yourselves,  like  Miss  Short,  that  there  is  going  to  be  a  system 
of  sentencing  that  is  going  to  be  fair,  that  is  going  to  be  responsi- 
ble, that  is  going  to  be  predictable,  that  is  going  to  be  certain,  and 
that  when  we  have  a  national  policy,  that  we  are  going  to  know 
about  it,  that  those  that  are  involved  in  the  passage  of  the  laws  are 
going  to  know  what  they  passed  and  are  going  to  be  held  account- 
able for  it.  And  those  are  Members  of  Congress  and  Members  of 
the  Senate,  and  that  the  judges  are  going  to  be  held  accountable 
for  it  and  they  are  going  to  be  given  these  guidelines  which  they 
are  going  to  follow.  And  if  there  are  particular  mitigating  circum- 
stances, that  there  is  a  narrow  window  in  which  they  can  be  con- 
sidered. And  if  there  is  going  to  be  aggravating  circumstances, 
there  is  also  going  to  be  the  ability  to  go  beyond  the  recomrnenda- 
tions  of  any  panel.  But  the  crisis  in  the  judicial  system,  in  the 
criminal  justice  system  which  you  bring  here  today  ought  to  be  ad- 
dressed at  the  Federal  level  and  in  the  States  across  this  country. 
In  some  States  they  had  made  important  progress  and  we  can 
learn  from  them,  as  we  will  hear  from  our  second  panel. 

There  are  those  at  the  local  level  who  have  given  this  a  lot  of 
thought  and  have  good  sound  recommendations,  and  we  can  learn 
from  them. 

But,  you  know,  we  spend  a  lot  of  time  in  this  body  debating  na- 
tional security  items,  and  we  need  strong  security  for  the  United 
States  and  our  allies.  We  spend  a  lot  of  time  debating  the  MX  mis- 
sile. That  is  what  we  will  be  debating  on  the  floor  of  the  Senate 
this  afternoon.  We  will  be  debating  it  tomorrow,  power  of  weapons 
systems  and  the  impact  of  life  and  death.  But  I  daresay  that  the 
men  and  women  on  Main  Street,  U.S.A.  are  in  as  great  a  threat 
from  bodily  injury  and  from  violence  as  from  any  Soviet  missile. 
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And  we  ought  to  be  about  the  business  of  raising  this  issue  to  the 
kind  of  national  priority  that  I  think  it  well  deserves.  I  can  only 
give  you  the  assurance  that  I  will  continue  to  press  toward  a  sensi- 
ble and  responsible  and  realistic  solution  for  us  at  the  Federal  level 
and  work  with  the  States  as  they  develop  their  procedures  and  that 
we  give  you  the  assurances  that  there  are  men  and  women  in  the 
Congress  who  share  the  views  that  I  have. 

But  your  presence  here  this  morning,  tragic  as  the  circumstances 
have  been,  I  think  ought  to  demand  action  by  the  Congress.  It  cries 
out  for  that  kind  of  action.  And  I  do  not  think  we  can  do  any  less. 
You  have  my  assurance  of  continuing  and  complete  support. 

I  want  to  thank  all  of  you  for  being  good  enough  to  join  with  us 
here  this  morning.  Thank  you  very  much. 

We  would  welcome  our  first  panel  if  any  of  our  witnesses  would 
like  to  remain  with  us  for  the  morning,  we  have  an  interesting 
second  panel  on  this  subject,  and  we  would  be  more  than  glad  to 
have  you  stay  with  us  here  this  morning. 

We  have  a  second  panel  of  four  members.  Our  second  panel,  I  am 
pleased  to  welcome,  are  three  distinguished  individuals  who  will 
share  with  us  their  prospective  on  the  sentencing  reform  efforts  of 
States  that  have  adopted  some  form  of  guideline  sentencing  reform. 
We  have  with  us  today  District  Attorney  Scott  Harshbarger,  Mid- 
dlesex County,  Mass.  We  welcome  the  district  attorney.  I  have 
known  him  and  worked  with  him  in  the  past  and  I  think  we  are 
very,  very  fortunate  in  the  Judiciary  Committee  here  this  morning 
to  have  his  testimony.  Then  we  have  Ms.  Jan  Smaby,  first  chair- 
person, Minnesota  Sentencing  Guidelines  Commission;  Dr.  William 
Rhodes,  senior  economist.  Institute  for  Law  and  Social  Research; 
and  Mr.  Brian  Forst,  research  director.  Institute  for  Law  and 
Social  Research. 

I  want  to  mention  at  this  point,  which  I  should  have  mentioned 
earlier,  that  the  chairman  of  this  committee.  Senator  Thurmond, 
regrets  very  much  that  he  could  not  be  here  to  chair  these  hear- 
ings. He  is  very  interested  in  this  subject  matter  and  has  asked 
that  his  statement  be  put  in  the  record  at  the  appropriate  place. 
We  have  had  nothing  but  support  from  the  chairman  of  the  com- 
mittee in  this  area  as  well  as  the  chairman  of  the  subcommittee, 
Senator  Laxalt.  So  we  are  grateful  for  their  strong  support  and 
help  and  assistance. 

We  will  start  off,  if  we  could,  now  with  our  District  Attorney 
Scott  Harshbarger,  Middlesex  County,  Mass. 

STATEMENTS  OF  PANEL  CONSISTING  OF  SCOTT  HARSHBARGER, 
ESQ.,  DISTRICT  ATTORNEY,  MIDDLESEX  COUNTY,  MASS.;  MS. 
JAN  SMABY,  FIRST  CHAIRPERSON,  MINNESOTA  SENTENCING 
GUIDELINES  COMMISSION,  MINNEAPOLIS,  MINN.;  DR.  WILLIAM 
RHODES,  SENIOR  ECONOMIST,  INSTITUTE  FOR  LAW  AND 
SOCIAL  RESEARCH,  WASHINGTON,  D.C.;  AND  BRIAN  FORST,  RE- 
SEARCH DIRECTOR,  INSTITUTE  FOR  LAW  AND  SOCIAL  RE- 
SEARCH, WASHINGTON,  D.C. 

Mr.  Harshbarger.  Thank  you.  Senator.  It  is  my  pleasure  to  be 
here.  I  appreciate  the  opportunity  and  the  honor  to  be  invited  to 
speak  before  this  panel. 
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I  would  like  to  make  just  a  few  introductory  remarks  and  I 
would  like  to  second  particularly  your  statement  that  we  face 
today  probably  the  most  important  crisis  that  we  have  ever  faced 
in  the  criminal  justice  system,  certainly  in  our  State  of  Massachu- 
setts, and  primarily  in  terms  of  people's  confidence  in  the  ability  of 
that  system  to  provide  the  major  consumer  product  we  are  respon- 
sible for  providing,  and  that  is  fair,  equal,  swift  justice.  The  percep- 
tion is  in  some  respects  more  important  than  the  actual  fact. 
People  today  are  afraid,  they  are  reflecting  that  in  their  frustra- 
tion, in  their  cynicism,  and  in  their  anger.  Obviously  nobody  could 
speak  more  eloquently  than  the  people  you  had  here  this  morning 
and  their  example  can  be  repeated  time  after  time.  And,  as  you 
know,  in  the  course  of  the  past  4  years,  I  campaigned  throughout 
Middlesex  County,  a  county  in  which  you  have  done  very  well, 
which  is  the  largest  county  in  Massachusetts,  tremendously  diverse 
with  rural,  suburban,  and  urban  communities. 

The  thing  that  we  have  discovered  is  that  this  level  of  frustration 
and  lack  of  confidence  is  permeating  every  part  of  the  county.  It  is 
not  just  in  Somerville  and  Medford  and  Everett.  It  is  in  Lincoln 
and  Concord  and  Lexington  and  all  the  suburban  communities  as 
well.  Perhaps  the  most  important  issue  today  is  that  crime  is  no 
longer  a  liberal  or  conservative  issue.  Crime  today  cuts  across 
every  spectrum  of  our  life,  and  I  think  that  the  major  issue  most  of 
us  in  the  system  have  to  deal  with  is  that  we  must  demonstrate  to 
the  people  that  they  can  be  protected;  that  they  can  live  safely  in 
their  neighborhoods;  that  we  will  prosecute  and  put  in  prison  seri- 
ous dangerous  repeat  offenders,  while,  at  the  same  time,  preserving 
our  unique  system  of  constitutional  rights  and  civil  liberties. 

There  is  no  imbalance,  there  is  no  inconsistency  between  those 
two  concepts.  I  speak  on  behalf  of  the  presumptive  legislative 
model  because  I  think  it  is  the  best  model  that  deals  with  the  vary- 
ing interests  and  concerns  that  exist  here.  I  think  it  is  critical  that 
the  Federal  Government  take  the  lead  in  establishing  this  kind  of  a 
model  because  every  State  in  one  form  or  another  is  exploring  a 
variety  of  different  kinds  of  systems.  I  have  consistently  opposed 
the  mandatory  system  of  sentencing.  I  think  that  while  it  has  a  su- 
perficial appeal,  in  many  respects  it  will  exacerbate  most  of  the 
problems  we  face  and  will  not  cure  the  problem.  We  can  no  longer, 
however,  live  with  the  present  system  as  in  our  State  of  Massachu- 
setts, which  is  a  hybrid  of  mandatory  sentences,  of  presumptive 
sentences,  of  indefinite  or  indeterminate  sentences.  And  you  can 
repeat  the  examples  that  you  have  heard  here  from  the  very 
knowledgeable  people  that  spoke  before  you  this  morning,  who 
they  still  do  not  understand  the  sentencing  system  that  they  went 
through. 

When  you  can  have  these  kinds  of  systems  that  will  say  that  a  5- 
to  7-year  sentence  in  Walpole,  Mass.,  is  a  stiffer  sentence  than  a  10- 
year  sentence  to  Concord,  you  have  a  major  problem,  and  it  is  a 
problem  that  we  in  the  system  perpetuate  because  we  do  not  ex- 
plain to  people  what  it  is  that  will  happen  as  we  go  through  this 
process.  I  think  sentencing  is  very  important  in  effecting  some  of 
the  major  reforms  that  we  need,  but  I  know  that  you  believe,  and  I 
certainly  believe,  that  we  cannot  allow  those  of  us  who  hold  major 
public  elected  and  appointed  positions  in  the  criminal  system  to 
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blame  the  judiciary  or  blame  the  legislature  for  the  problems  that 
we  face  with  which  we  can  deal.  We  have  responsibilities  as  district 
attorneys,  for  example,  to  insure  priority  prosecution  of  serious 
repeat  offenders  and  violent  offenders,  whether  in  the  form  of 
major  violator  programs  or  career  criminal  programs  or  whatever. 
Ten  percent  of  the  people  in  this  system  account  for  70  percent  of 
the  crimes  of  violence  and  danger  to  others,  and  we  as  prosecutors 
have  a  major  responsibility  to  identify  them  and  insure  effective  in- 
vestigation, quality  prosecution  and  swift  and  certain  punishment. 
That  is  within  our  power.  That  is  not  a  problem  for  the  judiciary. 
Further,  the  rights  of  victims  and  witnesses  are  being  ignored  and 
neglected.  Many  prosecutors  are  finding  that  lawyers,  judges, 
clerks  and  court  personnel  do  not  explain  to  the  public  what  in  fact 
happens.  Victims  and  witnesses  simply  are  ignored;  they  do  not 
participate  in  this  system;  they  are  not  a  part  of  any  plea  bargain- 
ing; they  do  not  have  an  opportunity  to  speak  at  sentencing;  they 
do  not  have  an  opportunity  to  have  their  interests  or  concerns  re- 
flected. It  is  not  only  a  matter  of  humane  concern  for  the  victims  of 
crime,  it  is  in  fact  a  problem  of  insuring  prosecutorial  effectiveness 
because  if  we  cannot  keep  victims  and  witnesses  cooperating  and 
participating  in  this  system,  then  we  will  lose  cases. 

So  I  as  a  prosecutor  have  a  responsibility  to  establish  and  main- 
tain a  victim/witness  services  bureau  that  will  insure  that  their 
rights  are  represented.  And  you  can  go  on  and  on.  Juvenile  delin- 
quency is  as  much  of  a  problem  for  prosecutors.  We  are  ignoring  it 
today.  We  are  not  dealing  with  the  problem  of  the  hard  core  delin- 
quent; we  are  not  dealing  with  the  problem  that  95  percent  of  the 
kids  are  not  hard  core  kids;  we  are  not  insuring  there  are  restitu- 
tion programs,  good  supervised  probation,  good  work  support  pro- 
grams, good  alcohol  and  drug  abuse  education  programs.  These  pro- 
grams must  be  provided  not  simply  because  of  their  assistance  to 
kids,  but  because  they  are  the  best  form  of  public  protection  that 
we  have  today.  That  is  one  of  the  other  features  of  this  presump- 
tive sentencing  bill  that  I  think  you  are  stresssing — for  some 
people  the  presumption  should  be  against  incarceration  and  in 
favor  of  rehabilitation  in  a  variety  of  forms. 

And  assuring  that  the  law  applies  to  everyone,  that  is  a  problem 
for  prosecutors.  We  have  ignored  the  problem  of  political  corrup- 
tion and  white  collar  crime.  I  think  it  is  changing,  however.  I  think 
we  are  making  major  steps  today.  Certainly  in  our  State,  you  have 
seen  major  professionalization  of  the  prosecution  in  the  past  4  to  8 
years.  I  think  that  is  changing.  But  for  it  to  change  completely,  we 
need  to  have  exactly  the  thing  that  you  have  stated,  which  is  a 
statement  of  policy  as  to  what  the  purposes  of  sentencing  should  be 
and  what  will  be  the  appropriate  range  of  guidelines  for  judges  to 
apply  in  particular  cases.  We  must  have  a  consistent  clear  predict- 
able uniform  system  of  sentencing  that  will  insure  when  circum- 
stances of  crimes  are  the  same,  the  sentences  meted  out  are  the 
same,  and  people  understand  what  they  are,  they  are  clear  and 
they  are  uniform.  Disparity  not  only  dramatically  affects  the  vic- 
tims, it  affects  the  criminal  and  everybody  in  the  system. 

My  major  reason  for  supporting  the  presumptive  model  of  sen- 
tencing is  that  I  think  it  has  all  the  benefits  of  the  other  forms  of 
sentencing  in  terms  of  allowing  a  certain  measure  of  flexibility,  of 
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providing  guidelines,  of  allowing  it  to  be  adaptable  while,  at  the 
same  time,  providing  tight  narrow,  consistent  ranges  for  sentences 
for  the  judiciary.  But,  more  importantly,  it  will  help  me  as  a  pros- 
ecutor, for  example,  engaged  in  the  process  that  I  must  engage  in, 
of  structuring  my  discretion  by  insuring  that  I  have  policies  and 
guidelines  and  standards  that  will  apply  to  which  charges  I  will 
bring,  what  cases  I  will  investigate,  what  cases  I  will  give  priority, 
what  my  sentencing  recommendations  will  be.  I  must  accept  the  re- 
sponsibility. I  think  all  of  us  must  understand  that  in  our  system  of 
justice  the  prosecutor,  in  large  measure,  in  a  variety  of  ways,  deter- 
mines 90  percent  of  the  sentences  that  will,  in  fact,  be  meted  out, 
either  in  the  form  of  plea  bargaining,  in  the  form  of  what  charges 
will  be  brought,  what  cases  will  be  prosecuted. 

District  attorneys  have  major  responsibilities  that  they  can  and 
should  implement  in  terms  of  dealing  with  this  problem  as  well. 
But  until  we  have  a  coherent  framework  established  by  the  legisla- 
ture which  reflects  the  public  interest,  which  reflects  a  public 
policy  and  philosophy  of  what  we  are  to  do,  who  is  going  to  go  to 
jail,  who  is  not  going  to  go  to  jail,  that  system  will  never  be  uni- 
formly implemented  down  through  the  system  in  the  charging 
phases,  in  the  trial  stage,  and  the  law  enforcement  phase.  The  sys- 
temic impact  that  a  good  uniform  set  of  presumptive  sentencing 
guidelines  and  structure  will  have  on  the  rest  of  the  system,  I 
think  it  is  its  single  most  important  value,  even  though  it  is  not  as 
glamorous  in  many  respects,  its  impact  throughout  the  system  is 
probably  the  most  important  contribution  that  it  will  make  to  the 
criminal  justice  system. 

I  would  simply  like  to  close  on  that  and  thank  you,  and  I  com- 
mend you  for  your  leadership.  And  I  do  believe  that  the  Federal 
model  is  critical  because  many  States  like  Massachusetts  are  now 
exploring  this  system,  and  it  is  our  hope  that  in  the  next  year  or 
two  we  will  have  a  very  effective  presumptive  sentencing  model, 
and  I  hope  the  model  will  be  your  legislation. 

[The  following  was  received  for  the  record.] 
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Prepared  Statement  of  Scott  Harshbarger 

In  Support  of  the  Presumptive  Sentencing  Legislative  Model 

Senator  Kennedy  and  members  of  the  Committee,  I  am  honored 
and  pleased  to  be  invited  to  testify  on  this  legislation. 
1  support  presumptive  sentencing  as  a  significant  method 
to  effect  major  sentencing  and  other  reforms  in  the  criminal 
justice  system  —  reforms  that  can  and  must  be  implemented 
if  we  are  to  meet  the  challenge  of  crime  in  the  1980 's. 

The  perspective  I  bring  to  the  issue  of  criminal 
justice  and  sentencing  reform  is  that  of  a  newly-elected 
District  Attorney  in  the  largest  and  most  diverse  County 
in  Massachusetts, and  one  of  the  largest  Counties  in  the 
United  States,  as  a  person  who  has  been  a  civil  rights 
attorney,  a  Deputy  Chief  Counsel  of  the  state  public 
defenders.  Chief  of  the  Public  Protection  Bureau  in  the 
Department  of  the  Attorney  General,  and  General  Counsel  of 
the  State  Ethics  Commission. 

We  face  a  major  crisis  in  the  criminal  justice  system. 
The  public  has  lost  confidence  in  the  ability  of  the 
system  to  work  to  protect  them  from  demonstrably  dangerous 
offenders  and  this  fear  of  crime  is  dramatically  affecting 
the  quality  of  their  lives.   In  addition,  the  criminal  justice 
system  has  failed  to  deliver  to  the  public  the  quality  product  to  which 
they  are  entitled  --  swift,  fair  and  equal  justice.   As  a 
result,  the  public  and  even  people  within  the  criminal  justice 
system  are  looking  more  and  more  to  simplistic  solutions 
or  panaceas  to  remedy  the  serious  and  comple.x  problems  and 
issues  we  face  in  dealing  with  crime.   Sentencing  practices  — 
because  they  are  the  final  and  most  publicized  result  of 
the  process  --  have  become  a  major  focus  for  concern  and 
remedy . 

I  believe  the  system  can  work,  the  public  can  be  protected 
and  that,  at  the  same  time,  we  can  preserve  our  unique  heritage 
of  constitutional  rights  and  civil  liberties.   Much  of  the 
responsibility  for  ensuring  that  this  occurs  must  fall  on 
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appointed  and  elected  officials  like  me  who  hold  these 
powerful  and   pivotal  positions  of  leadership  and,  in  the 
first  instance,  we  must  do  our  job  professionally,  aggressively 
and  efficiently  before  we  look  to  legislative  and  monetary 
solutions. 

However,  all  of  us  function  within  a  framework  established 
by  the  law-makers  of  our  jurisdiction.   That  framework  today 
is  essentially  a  hybrid  in  Massachusetts  of  mandatory, 
indeterminate  and  indefinite  sentencing  schemes  which  do 
not  correlate,  which  are  impossible  for  the  public  to 
understand,  and  which  permit  unfettered  discretion  by  the 
system's  officials.   This  structure  exacerbates  the  problems 
in  a  "system"  that  is  really  a  "non-system"  composed  of 
separate  and  autonomous  parts, often  working  at  cross- 
purposes  and  failing  to  deliver  on  the  Constitutional 
promise  of  swift,  fair  and  equal  justice.   The  legislature 
can  and  must  set  the  tone,  define  the  parameters,  establish 
the  guidelines  and  clarify  the  rules  in  the  public  interest 
through  the  sentencing  structure. 

The  most  critical  need  in  terms  of  legislation  as  a 
major  part  of  criminal  justice  reform  is  for  a  sentencing 
structure  and  codification  that  is  determinant, predictable , 
consistent  and,  above  all,  uniform  and  capable  of  realistic 
and  fair  implementation.   It  must,  however,  be  flexible  and 
adaptable  enough  to  accommodate  the  realities  of  life,  and 
must  permit  reasonable  and  rational  differentiations  among 
the  nature  and  circumstance  of  particular  crimes  and  the 
offenders  involved.   If  there  is  no  discretion,  we  will  not 
only  lose  the  ability  to  adapt  as  needed,  but,  more  important, 
sentencing  will  be,  as  in  the  case  of  mandatory  sentencing 
schemes,  honored  more  in  the  exception  than  the  rule.   This 
will  have  a  serious  adverse  impact  on  every  phase  of  the 
criminal   justice  process,  including  the  elimination  of 

accountability  by  the  law  enforcement  and  the  criminal  justice 

community.   Judges,  police,  prosecutors,  and  others  in  the 

criminal  justice  system  would  benefit  from  legislative  guidance 

in  tnair  effort  to  sentence  on  a  rational,  consistent,  rather 
than  totally  ad  hoc  basis. 
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For  those  theoretical  reasons,  I  have  consistently 

supported  recodification  efforts  based  on  the  presumptive 
model  to  rationalize  our  sentencing  structure.   The  present 

system  benefits  no  one.   The  public  does  not  understand 

indefinite  or  broad  ranges  which  bear  no  relationship  to 

time  actually  given  or  served.   Certainty  and  consistency 

in  punishment  or  sanctions  are  just  not  provided,  and  result 

in  significant  disparities.   The  public  and  the  criminal 

must  know  what  will  happen  to  people  who  are  convicted  of 

crimes.   Mandatory  sentences  have  a  superficial  appeal  because 

they  appear  to  answer  both  fundamental  concerns  and  needs. 

But  they  do  not  work  and,  in  fact,  exacerbate  the  problem 

by  driving  the  exercise  of  discretion  back  to  earlier  and 

lower  levels  of  the  system  where  it  is  even  less  reviewable, 

less  accountable  and  more  susceptible  to  arbitrary  or 

discriminatory  application.   Presumptive  sentencing  best 

effects  the  balance  of  the  varying  interests  involved  by 

limiting  discretion  and  narrowing  ranges,  requiring  reasons 

for  deviations  on  the  record,  permitting  rational  review 

and  affording  certainty  and  uniformity  while  preserving  a 

reasonable  range  of  discretion. 

In  the  absence  of  legislation,  I  believe  I   as  a  prosecutor, 
have  a  responsiblity  to  structure  and  explain  the  guidelines 
and  standards  I  will  apply  in  the  exercise  of  my  discretion. 
The  public  and  all  those  affected  are  entitled  to  know  how 
this  immense  power  and  indiscretion  I  have  will  be  exercised 
in  the  interests  of  justice.   Yet,  I  would  benefit  immensely 
from  legislative  guideance  and  structure  which  defines  a 
coherent  public  interest  philosophy  --  shorter,  more  meaningful 
sentences,  elimination  of  obvious  disparities,  the  certainty  of  punish- 
ment, truth  in  sentencing  and  the  gearing  of  punishment  to  the  crime  — 
which  will  dramatically  reduce  the  present  sense  of  mystery 
and  confusion  that  besets  our  system  of  sanctions  for  criminal 
activity. 

The  proposal  being  considered  today  for  the  federal  system 
is  an  excellent  one  --  narrow  ranges,  variations  based  on 
reasons,  effective  but  limited  review,  a  living  and  adaptable 
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system  based  on  experience.   It  will  serve  as  a  model  for 
state  systems,  and  meet  the  public's  need  to  know  and  preserve 
the  discretion  that  must  exist. 

Within  this  kind  of  framework,  prosecutors  will  then 
be  able  to  meet  their  profesional  obligations  to  structure 
their  priorities,  charging  decisions,  negotiation  agreements, 
alternative  sanction  policies,  trial  policies  and  sentencing 
recommendations  with  some  degree  of  uniformity  and  consistency. 
This   in  turn  will  directly  influence  the  law  enforcement 
community  and  ensure  greater  coordination  and  cooperation  — 
all  of  which  are  the  essential  ingredients  for  reform. 

I  commend  you  for  your  efforts.   The  alternatives  are 
not  palatable  any  longer.   This  is  a  meaningful  approach 
to  effective  change. 

Senator  Kennedy.  What  I  would  like  to  do  is  hear  from  each  of 
you  but  there  is  one  particular  point  I  want  to  raise  at  this  time, 
and  that  is  the  general  criticism  that  is  made  of  the  suggestion  on 
presumptive  sentences  that  it  transfers  the  discretion  from  the 
judge  who  is  able  to  consider  a  wide  variety  of  different  factors  to 
the  prosecutor,  and  why  should  we  be  willing  to  do  that? 

What  is  your  reaction  to  that? 

Mr.  Harshbarger.  First  of  all,  the  system  already  gives  tremen- 
dous discretion  to  prosecutors.  We  essentially  do  determine  today 
what  the  charges  will  be,  what  the  speed  of  the  trial  process  will 
be,  and  what  the  sentencing  recommendations  will  be.  So  the 
present  nonsystem  delegates  in  a  totally  chaotic  way,  a  totally  ad 
hoc  manner,  this  discretion  to  a  lower  level  of  visibility.  That  is  the 
first  answer.  It  does  not  change  the  present  system  that  exists. 

Second,  I  think  that  having  the  guidelines  at  the  sentencing 
phase  is  the  appropriate  place.  It  is,  after  all,  the  function  of  the 
judiciary  to  make  these  determinations  and  I  think  that  is  why  all 
of  us  support  some  measure  of  flexibility.  We  do  not  want  to  strip 
the  judges  of  the  independent  responsibility  that  they  have.  We 
have  a  role  to  play,  defense  counsel  has  a  role  to  play,  the  police 
have  a  role  to  play,  but  in  our  system  of  criminal  justice  we  do  not 
want  to  lose  the  independent  role  of  the  judiciary.  But  it  is  not  at 
all  inappropriate  to  narrow  the  range  of  discretion  there. 

Every  prosecutor  should  develop  his  or  her  own  prosecutorial 
guidelines  in  terms  of  structuring  the  exercise  of  our  discretion,  in 
policies,  and  make  them  clearly  articulated  for  the  public  and  for 
everyone  in  the  system.  I  believe,  as  a  matter  of  professional  re- 
sponsibility, every  prosecutor  should  be  developing  these  kinds  of 
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guidelines  in  any  event,  but  I  do  not  think  it  is  either  necessary  or 
appropriate  for  the  legislature  to  urge  guidelines  upon  the  prosecu- 
tor at  this  point.  I  think  that  the  first  step  is  the  judiciary  because 
I  think  it  will  have  the  kind  of  effect  that  you  want  it  to  have.  But 
that  is  my  opinion.  I  think  that  the  problem  right  now  is  that  we 
are  developing  them,  but  they  do  not  exist  as  a  coherent  policy 
throughout  the  State  and  throughout  the  country. 
Senator  Kennedy.  Ms.  Smaby. 

STATEMENT  OF  JAN  SMABY 

Ms.  Smaby.  Mr.  Senator,  I  too  would  like  to  thank  you  for  letting 
me  appear  today  on  behalf  of  the  Minnesota  Sentencing  Guidelines 
Commission. 

It  was  mentioned,  I  think  a  few  minutes  ago,  that  Federal  legis- 
lation has  inspired  some  States,  such  as  Minnesota,  to  move  ahead 
with  sentencing  reform  and  I  hope  that  it  will  be  an  inspiration  for 
others  to  do  as  well. 

Senator  Kennedy.  I  might  mention,  just  at  this  part,  that  the 
Minnesota  system  has  been  praised  as  the  most  successful  of  the 
determinate  sentencing  schemes  adopted  by  the  States,  and  most 
recently  the  National  Academy  of  Sciences  in  its  report  on  sentenc- 
ing reform  released  earlier  this  month  cited  this  as  one  of  the  few 
reforms  that  has  resulted  in  substantial  changes  in  behavior  in  the 
criminal  justice  system.  So  I  think  that  is  important  both  for  the 
record  and  the  States.  We  should  have  mentioned  that  earlier. 

Ms.  Smaby.  Thank  you,  Senator.  I  am  very  pleased  to  hear  that 
as  well.  Developing  the  guidelines  was  not  an  easy  process.  Howev- 
er, many  of  the  features  of  the  Minnesota  Sentencing  Guidelines 
are  reflected  in  the  legislation  which  you  have  introduced.  I  would 
also  like  to  emphasize  that  your  legislation  does  something  which 
ours  did  not.  You  are  providing  greater  direction  to  a  sentencing 
commission  than  we  were  provided.  This  is  essential.  Quite  frankly, 
I  think  in  many  respects  we  were  lucky  to  develop  the  system 
which  we  did  in  Minnesota. 

Let  me  briefly  explain  how  the  system  works  and  highlight  what 
the  major  changes  have  been  in  Minnesota.  As  you  are  probably 
aware,  the  sentencing  guidelines  in  Minnesota  outline  two  things. 
They  determine  who  is  go  to  prison  and  who  is  not.  For  those  who 
go  to  prison,  the  guidelines  specify  the  term  of  imprisonment.  We 
were  told  by  the  legislature  in  developing  the  guidelines  that  we 
were  to  take  substantial  consideration  of  such  things  as  the  capaci- 
ties of  our  institutions,  current  sentencing  and  parole  practices, 
and  also  to  consider  a  reasonable  combination  of  offense  and  of- 
fender characteristics  in  designing  the  guidelines.  We  were  commit- 
ted to  developing  a  set  of  guidelines  that  would  be  as  simple  and  as 
straightforward  as  possible,  and  I  think  by  and  large  we  did 
achieve  that.  We  look  at  primarily  just  two  sets  of  facts  in  the 
guidelines.  We  look  at  how  serious  the  offense  of  conviction  was 
and  we  look  at  the  individual's  prior  criminal  history.  We  do  in- 
clude, by  the  way,  as  a  measure  of  prior  criminal  history,  the  per- 
son's juvenile  record,  and  adult  felony  record. 

We,  however,  could  not  use  as  a  guide  current  sentencing  or  re- 
leasing practices  in  developing  our  guidelines.  I  was,  in  part,  not 
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entirely  surprised  by  the  testimony  of  the  witnesses  that  preceded 
us  who  talked  about  the  kind  of  overly  lenient  sentences  which 
they  felt  were  imposed  for  violent  crimes.  In  Minnesota,  we  found, 
prior  to  the  guidelines,  that  less  than  half  of  all  persons  convicted 
of  violent  crimes  in  Minnesota  were  sent  to  prison.  Our  prisons 
were  indeed  filling  up  but  they  were  filling  up  with  individuals  pri- 
marily convicted  of  property  crimes  and  not  essentially  serious 
property  crimes  at  that. 

The  Guidelines  Commission  was  not  given  any  guidance  with  re- 
spect to  whether  or  not  once  the  guidelines  were  established,  we 
should  outline  criteria  for  departure  that  judges  would  follow  nor 
were  we  given  any  guidance  with  respect  to  what  degree  of  depar- 
ture would  be  permissible  under  the  sentencing  guidelines.  We  de- 
cided the  following:  We  developed  a  list  of  mitigating  and  aggravat- 
ing factors  which  judges  may  use  when  they  choose  to  depart  from 
the  guidelines.  As  an  example,  an  aggravating  factor  would  be 
cruel  and  unusual  treatment  of  the  victim.  A  mitigating  factor 
might  be  that  the  defendant  was  not  the  aggressor  in  the  crime, 
which  happens  in  some  rare  instances.  We  also  included  in  our  ag- 
gravating list  of  factors  such  things  as  economic  crime  to  try  and 
address  the  white  collar  crime  issue,  and  we  also  included  as  an  ag- 
gravating factor  major  drug  crimes.  We  set  a  relatively  high  stand- 
ard for  departure.  Judges  must  have  not  only  substantial,  but  com- 
pelling reasons  to  depart  from  the  sentencing  guidelines,  and  the 
State  supreme  court  which  receives  all  the  appeals  at  this  time  in 
Minnesota  has,  I  think,  done  a  rather  remarkable  job  in  holding 
judges  to  meeting  that  rather  stringent  standard. 

The  results  so  far  in  Minnesota  have  been  that  since  May  1, 
1980,  when  the  guidelines  went  into  effect,  we  have  sentenced  ap- 
proximately 15,000  people.  The  judges  have  followed  the  sentencing 
guidelines  94  percent  of  the  time  overall.  So  there  is  a  very  high 
rate  of  compliance  with  the  guidelines. 

When  the  judges  depart  from  the  guidelines,  interestingly 
enough  they  tend  to  mitigate  the  guideline  sentence  more  often 
than  aggravate  it,  both  in  terms  of  sending  an  individual  to  prison 
as  well  as  in  terms  of  setting  the  term  of  imprisonment. 

We  have  seen  a  remarkable  increase  in  uniformity  and  propor- 
tionality of  sentencing.  We  no  longer  are  experiencing  to  the 
degree  that  we  were  before  different  sentences  for  similarly  situ- 
ated offenders.  I  think  one  of  the  clearest  indications,  however,  of 
the  effectiveness  of  the  guidelines  in  Minnesota  has  been  the  re- 
markable change  in  who  now  is  being  sent  to  prison. 

As  I  pointed  out  earlier,  less  than  half  of  all  persons  convicted  of 
violent  crimes  in  Minnesota  were  sent  to  prison  prior  to  the  guide- 
lines. That  has  changed  dramatically.  Virtually  all  violent  offend- 
ers in  Minnesota  are  going  to  prison.  There  has  been  an  increase  of 
over  70  percent  in  the  number  of  violent  person  offenders  in 
prison. 

One  other  point  I  would  like  to  make  is  that  prior  to  the  guide- 
lines going  into  effect,  we  were  cautioned,  warned  by  many  in  the 
system  that  these  guidelines  would  reek  havoc  with  the  processing 
of  cases.  We  were  told  that  sentencing  guidelines  would  increase 
the  number  of  trials;  we  were  told  that  the  sentencing  guidelines 
would  delay  the  processing  time,  and  we  were  told  that  the  guide- 
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lines  would  lead  to  innumerable  appeals  that  would  overwhelm  our 
already  overworked  State  supreme  court.  Of  the  15,000  cases  that 
have  been  sentenced  under  the  guidelines,  less  than  1  percent  have 
been  appealed  to  the  Supreme  Court.  We  now  have  approximately 
100  Supreme  Court  decisions.  There  has  been  no  increase  in  the 
number  of  trials.  There  has  been  no  increase  in  the  processing 
time.  As  a  matter  of  fact,  processing  time  has  been  reduced.  And  in 
fact,  case  law  has  now  established  and  reinforced  some  fundamen- 
tal principles  of  the  guidelines,  namely  that  alleged  but  unproven 
behavior  should  not  be  used  in  sentencing  decisions  and  that  im- 
prisonment and  the  durations  of  imprisonment  should  be  propor- 
tional to  the  crime. 

Sentencing  guidelines  in  Minnesota  are  not  a  panacea  to  all 
problems  that  were  expressed  this  morning.  I  would  have  to  agree 
with  many  of  the  comments  of  Mr.  Harshbarger  that  there  is  much 
which  other  members  of  the  system  can  do  to  further  remove  dis- 
parity from  our  sentencing  system  but,  to  date,  we  feel  that  we 
have  achieved  a  rather  remarkable  measure  of  success  in  the  Min- 
nesota system.  And  given  that  your  bill.  Senator,  is  modeled — I 
should  say  in  many  respects  we  originally  modeled  ours  after 
yours,  I  can  only  say  that  I  would  fully  expect  the  same  results  to 
be  achieved  at  the  Federal  level  if  you  are  able  to  secure  passage  of 
your  bill. 

Senator  Kennedy.  I  want  to  thank  you. 

We  want  to  welcome  Senator  Thurmond,  as  I  mentioned  earlier 
in  the  hearing,  who  has  been  strongly  supportive  of  our  efforts  over 
a  long  period  of  time. 

One  very  interesting  point  that  Minnesota  considered  is  the 
number  of  prison  beds  available.  Maybe  you  could  comment  on 
that  because  there  is  a  good  deal  of  discussion  whether  we  need 
more  places  or  less  and  I  think  most  of  us  find  that  there  are  limit- 
ed resources  in  the  local  communities  for  building  additional 
places.  There  has  been  even  an  amendment  on  the  floor  in  the 
Senate  in  recent  times  providing  Federal  assistance  for  prison  con- 
struction. I  am  not  interested  this  morning  in  finding  out  whether 
we  have  adequate  spaces  or  inadequate  spaces.  But  maybe  you 
could  tell  us  how  the  Minnesota  Commission  addressed  the  availab- 
lity  of  prision  space  and  what  it  did  about  it.  Because  I  think  that 
is  enormously  innovative. 

Ms.  Smaby.  In  Minnesota  the  commission  was  instructed  by  the 
legislation,  although  this  need  not  be  incorporated  in  the  Federal 
legislation.  We  were  instructed  by  the  legislation  to  take  into  con- 
sideration the  capacities  of  our  prisons.  The  commission,  after 
much  discussion,  decided  to  interpret  that  to  mean  that  we  would 
not  develop  guidelines  that  would  exceed  95  percent  of  our  prison 
capacity.  We  did  that  for  several  reasons. 

First,  the  Commission  was  not  an  appropriation  body.  We  could 
not  appropriate  funds  for  more  prisons.  And  we  did  not  feel  that 
we  should  force  the  legislature  into  that  position  by  developing 
guidelines  that  exceeded  our  current  prison  capacity. 

Second,  we  also  believed  very  strongly  that  it  should  not  be  the 
explicit  policy  of  the  State  to  run  prisons  which  were  overcrowded 
as  a  result  of  the  sentencing  change.  We  thought  for  many  reasons 
that  that  would  be  a  very  inviting  constitutional  target.  We  devel- 
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oped  a  research  method  that  allowed  us  to  assess  the  impact  of  all 
of  our  policy  decisions  on  our  prison  capacity.  It  is  a  method  that  is 
transferrable  to  any  jurisdiction.  As  a  result,  to  this  day,  we  are 
staying  within  our  prison  population  capacities.  We  were  about  to 
exceed  them  at  the  time  the  guidelines  came  into  effect.  We  re- 
duced somewhat  our  prison  commitments  for  a  period  of  time. 
They  are  now  staying  within  our  prison  capacity.  The  major  differ- 
ence. Senator,  is  who  is  going  to  prison  now,  not  how  many.  We  are 
sending  the  violent  repeat  offender  to  prison;  we  are  not  sending 
the  property  offender  to  prison. 

I  would  hope  that  a  commission  at  the  Federal  level  would  take 
into  the  same  consideration  the  impact  of  their  guidelines  on  pris- 
ons. You  can  debate  at  any  time  how  many  prison  beds  you  need. 
It  takes  a  long  time  to  build  a  prison  so,  in  the  meantime,  until  you 
can  build  those  prisons,  work  within  your  existing  capacities  and 
decisions  about  whether  you  need  more  or  fewer  prison  beds  later 
on  can  certainly  be  made. 

The  Chairman.  Mr.  Chairman,  I  have  been  in  an  antitrust  hear- 
ing this  morning  and  could  not  be  here  for  the  beginning  of  this 
hearing.  I  want  to  commend  Senator  Kennedy  for  his  interest  in 
this  subject  and  for  presiding  at  this  hearing.  He  and  I  both  are 
vitally  interested  in  this  question.  We  have  worked  together  on  it 
for  several  years. 

I  want  to  also  express  my  appreciation  to  all  the  witnesses  who 
have  come  here  to  testify  today.  I  think  this  is  very  helpful  to  our 
committee. 

Now,  as  I  understand  the  Minnesota  system,  there  are  several 
facets  of  it  that  are  similar  to  the  system  contemplated  under  the 
bill  that  we  have  before  the  Senate.  First,  both  provide  for  a  deter- 
minate system  and  no  parole;  second,  sentencing  guidelines  pro- 
mulgated by  a  sentencing  commission  are  fundamental  to  the 
system.  Third,  the  Government  may  appeal  a  sentence  below  the 
guideline  and  the  defendant  may  appeal  a  sentence  above  the 
guideline. 

Now,  as  I  understand  your  experience  in  Minnesota,  it  has 
shown  that  under  your  legislation  more  rational  sentencing  has  in 
fact  occurred  than  previously,  is  that  correct? 

Ms.  Smaby.  Mr.  Chairman,  yes,  it  is.  That  is  correct. 

The  Chairman.  And  also  that  more  violent  offenders  are  in 
prison  for  longer  periods. 

Ms.  Smaby.  That  is  also  correct,  Mr.  Chairman. 

The  Chairman.  Which  would  seem  to  be  a  wholesome  thing. 

Ms.  Smaby.  Yes. 

The  Chairman.  In  other  words,  if  you  can  identify  and  incarcer- 
ate career  criminals  or  habitual  violent  individuals  who  commit  se- 
rious crimes,  and  commit  them  over  and  over,  it  is  very  helpful  to 
society  and  to  the  criminal  justice  system.  So  it  appears  that  in 
Minnesota  you  have  made  great  strides.  We  are  hopeful  during  this 
Congress  we  can  enact  this  sentencing  bill,  along  with  some  other 
bills  on  criminal  law  that  have  been  recommended  to  us. 

Again  I  just  want  to  express  my  appreciation  to  all  of  you  for 
coming  here  today  and  thank  you.  Senator  Kennedy,  for  your  work 
on  this  matter. 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman. 
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The  Chairman.  I  have  to  go  over  and  open  the  Senate  now  so  if 
you  will  excuse  me. 

Senator  Kennedy.  The  chairman,  Senator  Thurmond,  under- 
stands we  have  had  strong  bipartisan  support  for  this  effort  and  we 
want  to  continue  that  effort. 

Dr.  William  Rhodes  has  been  the  senior  economist  at  INSLAW 
since  1977,  received  a  Ph.  D.  in  economics  at  the  University  of  Min- 
nesota, and  taught  at  Florida  State  University  Graduate  School  in 
criminology,  and  has  published  extensively  in  the  field  of  criminol- 
ogy and  criminal  justice;  served  along  with  Brian  Forst,  a  consult- 
ant of  both  the  Florida  and  Maryland  sentencing  guidelines  proj- 
ects, as  well  as  the  recent  Academy  of  Science  sentencing  study. 

Dr.  Rhodes,  there  is  a  good  deal  of  question  whether  we  have  suf- 
ficient information  available  to  implement  the  kinds  of  recommen- 
dations that  we  have  included  in  this  legislation.  We  know  both 
you  and  Brian  Forst  have  given  this  a  good  deal  of  attention  over 
time.  We  are  interested  in  hearing  from  you  this  morning. 

STATEMENT  OF  BRIAN  FORST 

Mr.  Forst.  Mr.  Chairman,  I  would  like  to  say  first  that  INSLAW 
is  a  criminal  justice  research  organization  located  here  in  the  Dis- 
trict of  Columbia.  And  we  certainly  appreciate  this  opportunity  to 
comment  on  S.  829,  S.  668  and  S.  1182,  three  bills  that  propose  re- 
forms of  Federal  sentencing  practices. 

Over  the  past  several  years,  we  have  engaged  in  a  number  of  re- 
search projects  that  have  special  relevance  to  proposed  legislation 
and  to  Federal  sentencing  policy  generally.  In  order  to  help  inform 
the  debates  surrounding  these  three  bills,  we  will  summarize  the 
findings  from  these  research  projects,  particularly  as  they  relate  to 
sentencing  in  the  Federal  courts. 

It  is  quite  clear,  Mr.  Chairman,  that  the  findings  of  our  research 
are  fully  consistent  with  the  direct  personal  experiences  of  the  wit- 
nesses we  have  heard  here  this  morning. 

In  1981,  we  completed  a  project  that  was  sponsored  by  the  Feder- 
al justice  research  program,  within  the  Department  of  Justice,  to 
study  sentencing  in  the  Federal  courts.  This  project  had  three 
major  components.  The  first  involved  a  sample  of  nearly  6,000  pre- 
sentence investigation  reports  from  Federal  courts.  Forms  were  de- 
veloped to  codify  these  reports  for  computer  analysis  and  the  re- 
sulting data  were  extensively  analyzed  to  determine  which  items  of 
information  actually  affect  sentences,  the  magnitude  of  the  effects 
of  each  factor  on  the  sentence  severity  and  how  consistently  sen- 
tences were  administered  in  the  Federal  courts.  It  was  anticipated 
by  the  Department  of  Justice  that  these  data  and  the  analyses 
would  prove  useful  to  future  sentencing  commissions. 

The  second  major  component  of  this  project  consisted  of  inter- 
views with  Federal  court  officials,  including  264  active  Federal 
judges  with  at  least  1  year  of  experience  on  the  Federal  bench;  103 
U.S.  attorneys,  or  assistant  U.S.  attorneys,  110  defense  attorneys, 
and  113  probation  officers. 

The  interviews  focused  on  sentencing  practices  generally  and  on 
Federal  sentencing  practices  and  guidelines  in  particular. 
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The  third  component  of  the  project  concentrated  on  investigating 
the  objectives  of  punishment,  specifically  incapacitation  and  deter- 
rence, in  addition  to  interviewing  incarcerated  Federal  offenders  to 
determine  the  amount  of  crime  that  they  had  committed  while 
free,  recognizing  that  such  data  may  be  subject  to  some  question 
because  of  the  responses  one  might  get  from  such  people.  We  also 
assembled  a  6-year  longitudinal  file,  recording  actual  rearrests  of 
convicted  offenders  following  their  release  in  the  community,  and 
the  results  of  these  two  different  approaches  were  remarkably  simi- 
lar. The  longitudinal  data  file  was  used  in  a  second  INSLAW  study 
consisting  of  research  in  support  of  a  career  criminal  program 
under  consideration  by  the  Department  of  Justice,  the  findings  of 
which  have  direct  relevance  to  Federal  sentencing  policy. 

Of  course,  as  is  the  case  in  the  Minnesota  sentencing  guidelines 
and  is  the  case  under  the  proposed  legislation,  the  sentence  should 
have  to  do  with  both  the  severity  of  the  criminal  offense  and  with 
the  dangerousness  of  the  defendant,  to  the  extent  we  can  actually 
identify  in  advance  which  Federal  offenders  are  likely  to  be  the 
most  active  criminals  if  released  to  the  streets. 

So  part  of  the  research  of  the  second  project  was  devoted  to  de- 
veloping criteria  that  could  be  used  to  identify  offenders  who  are 
most  likely  to  commit  felony  offenses  if  returned  to  the  community. 
We  demonstrated  how  these  criteria  could  be  used  to  modify  the 
sentencing  guidelines  to  target  habitual  offenders. 

The  third  INSLAW  project,  sponsored  by  the  Bureau  of  Justice 
Statistics,  is  currently  ongoing  and  is  particularly  relevant  to  the 
issue  that  you  just  raised  about  the  availability  of  data  to  support 
the  development  of  Federal  sentencing  guidelines.  We  have  assem- 
bled all  available  Federal  Justice  agency  computerized  data  and 
have  integrated  these  data  into  comprehensive  files  consisting  of 
all  criminal  cases  that  were  terminated  during  1979,  and  each  year 
we  will  update  this  so  that  the  Department  of  Justice  can  have 
available  a  fully  integrated  data  set  that  can  be  made  available  to 
the  sentencing  guidelines  development  group.  Although  this  project 
is  not  specifically  focused  on  the  sentencing,  it  has  revealed  the 
extent  and  quality  of  computerized  data  that  are  likely  to  be 
needed  by  a  sentencing  commission.  These  three  products  have  pro- 
duced findings  that  are  directly  pertinent  to  the  three  bills  under 
consideration. 

My  associate,  Dr.  Rhodes,  will  now  describe  the  findings  and  im- 
plications of  these  research  projects  in  more  detail. 

STATEMENT  OF  DR.  WILLIAM  RHODES 

Dr.  Rhodes.  I  would  like  to  make  six  points  that  draw  upon  the 
findings  that  are  pertinent  to  the  bills  before  you. 

The  first  point  is  that  we  do  find  considerable  sentence  disparity 
in  the  Federal  district  court.  Evidence  takes  several  forms.  One 
form  is  simply  anecdotal.  Another  form  of  the  evidence  comes  from 
controlled  experiments.  Using  our  interview  instruments,  we  asked 
a  number  of  judges  to  sentence  hypothetical  offenders  who  were 
similarly  situated.  The  judges  gave  vastly  different  sentences  for 
those  offenders. 
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Still  another  piece  of  evidence  comes  from  an  analysis  of  approxi- 
mately 6,000  presentence  investigation  reports.  Here  we  found  dis- 
parity in  two  guises.  In  one  guise,  judges  disagree  about  the  factors 
that  should  affect  sentence  severity.  In  a  second  guise,  judges  dis- 
agree about  the  importance  to  assign  those  factors  that  are  com- 
monly accepted  as  legitimate  in  sentencing  deliberations.  For  ex- 
ample, men  routinely  serve  longer  sentences  than  women  and  men 
are  sentenced  more  frequently  to  prison.  Similarly,  the  unemployed 
are  much  more  likely  to  go  to  prison,  and  are  more  likely  to  serve 
longer  sentences,  than  are  the  employed.  Judges  typically  disagree 
about  whether  these  factors  should  matter  and  how  much  they 
should  matter. 

A  second  implication  of  our  research  is  to  demonstrate  that  there 
are,  in  fact,  data  available  at  this  time  for  the  construction  of  sen- 
tencing guidelines.  The  bills  that  are  before  you  call  for  historical 
sentence  averages  to  serve  as  a  starting  point  for  sentencing  guide- 
lines. To  get  those  starting  points,  one  has  to  have  the  data  base 
that  is  suitable  for  the  guideline's  construction.  That  need  is  where 
the  presentence  investigations  that  we  have  coded  and  analyzed 
become  particularly  relevant.  We  coded  6,000  presentence  investi- 
gations; the  information  about  those  offenders  and  their  offenses  is 
available.  And  we  have  analyzed  those  presentence  investigations 
to  derive  estimates  of  how  long  those  offenders  actually  served  in 
Federal  custody. 

Again,  since  the  guidelines  that  are  contemplated  would  start 
with  historical  average  sentences,  we  suggest  that  our  analyses 
would  be  directly  relevant  to  a  sentencing  commission,  allowing 
the  commission  to  get  off  to  a  running  start. 

A  third  point  that  is  related  to  the  above  is  that  it  is  apparent 
from  the  bills  that  the  guidelines  will  not  stop  at  historical  aver- 
ages; that  is,  the  guidelines  are  not  contemplated  to  simply  pre- 
serve past  sentencing  practices.  For  one,  new  maximum  prison 
terms  are  stipulated  in  the  pending  bills.  Those  new  terms  could 
have  an  impact  on  guidelines  developed  from  past  sentence  prac- 
tices. Additionally,  we  have  also  done  analyses  attempting  to  iden- 
tify offenders  who  are  habitual  or  career  criminals.  Presumably, 
prediction  instruments  of  the  kind  that  we  developed  could  be  con- 
sidered by  a  sentencing  commission  interested  in  shifting  the 
guidelines.  We  have  written  several  papers  that  demonstrate  how 
guidelines  that  were  initially  predicated  upon  historical  data,  and 
consequently  on  historical  average  sentences,  could  be  modified  in 
order  to  accommodate  the  purposes  of  sentencing  as  those  purposes 
are  enunciated  in  the  bills  under  your  consideration. 

A  fourth  point  is  that  guidelines  need  not  result  in  either  longer 
or  shorter  aggregate  prison  terms.  Our  study  of  presentence  inves- 
tigations analyzed  both  time  served  and  sentence  imposed.  Our  pri- 
mary focus  was  on  time  served.  Thus,  guidelines  that  specify  real 
time  served,  in  lieu  of  parole,  can  be  compared  to  the  time  histori- 
cally served  by  similarly  situated  offenders,  and  adjusted  to  pre- 
serve aggregate  totals. 

We  are  currently  developing  a  model  for  the  General  Accounting 
Office  which  is  an  attempt  to  prospectively  determine  how  changes 
in  sentencing  schemes  will  impact  on  prison  populations.  The 
model  that  is  being  developed  for  GAO  is  relevant  to  the  guidelines 
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commission  since  pending  legislation  charges  the  commission  with 
keeping  an  eye  on  prison  capacity  and  how  prison  usage  is  being 
affected  by  changes  in  sentencing  policy. 

We  have  also  determined  from  our  Bureau  of  Justice  Statistics 
work  the  available  data  that  measure  past  time  spent  in  prison. 
These  data  allow  one  to  assess  retrospectively  how  changes  in  sen- 
tencing practices  have  affected  time  served. 

A  fifth  point  is  that  some  of  our  research  interviewing  Federal 
judges  suggests  differences  would  arise  between  a  sentencing  com- 
mission that  is  part  of  the  Judicial  Conference — as  S.  1182  stipu- 
lates and  a  guidelines  commission  housed  as  an  independent  entity 
in  the  judiciary. 

Our  interviews  indicate,  first,  that  judges  tend  not  to  see  dispar- 
ity as  a  problem,  at  least  relative  to  Federal  prosecutors  and  Feder- 
al defense  attorneys. 

Senator  Kennedy.  Why  do  they  not? 

Dr.  Rhodes.  Well,  I  cannot  speculate  as  to  why  they  see  it  that 
way. 

Senator  Kennedy.  I  remember  that  the  second  circuit  study  that 
we  used  in  previous  hearings  lays  that  out  in  a  very  dramatic  way. 

Do  judges  show  any  recognition  of  a  disparity  and,  if  so,  what  is 
their  reaction  when  you  interview  them?  What  conclusions  do  you 
draw? 

Mr.  FoRST.  We  found,  Mr.  Chairman,  that  they  were  more  in- 
clined to  acknowledge  the  existence  of  disparity  across  the  various 
Federal  district  courts  than  they  were  to  acknowledge  the  exist- 
ence of  disparity  in  their  particular  Federal  district  court.  Ironical- 
ly, prosecutors  and  defense  counsel  who  were  working  in  the  very 
same  courts,  saw  considerably  more  disparity,  not  only  across  the 
entire  Federal  system  but  within  any  given  Federal  district  court. 

The  obvious  speculation,  I  think,  would  be  that  judges  may  be  in- 
clined to  give  somewhat  self-serving  responses  when  asked  if  they 
see  disparity  in  Federal  courts.  If  they  would  say  yes,  they  see  a  lot 
of  it,  then  they  would  be  compelled  to  do  something  about  it,  some- 
thing that  the  judges  have  not  been  aggressive  to  pursue. 

Senator  Kennedy.  OK. 

Dr.  Rhodes.  Interviews  conducted  with  judges  indicate  that  the 
judges  would  support  a  guideline  scheme  that  would  have  wide 
ranges  and  that  was  advisory  rather  than  mandatory.  Those  find- 
ings suggest  that  any  guideline  scheme  that  emerges  from  the  Ju- 
dicial Conference  would  likely  be  less  confining  on  judicial  discre- 
tion than  are  the  guideline  schemes  envisioned  in  S.  829  and  S. 
668. 

Senator  Kennedy.  That  is  not  much  of  a  system. 

Dr.  Rhodes.  I  would  agree  with  that. 

The  sixth  point  that  we  would  like  to  raise  goes  to  the  question 
that  you  asked  earlier  regarding  plea  bargaining.  It  is  not  clear  to 
us  how  the  guidelines  would  affect  the  discretion  exercised  by  pros- 
ecutors. We  find  that  Federal  prosecutors  currently  exercise  discre- 
tion pretty  much  by  charge  bargaining  and  occasionally  by  sen- 
tence bargaining.  Beyond  that,  however,  it  is  primarily  the  judge 
who  exercises  his  authority  in  terms  of  reducing  the  sentence  and 
that  sentence  concessions  routinely  arise  whether  or  not  the  pros- 
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ecutor  has  bargained  for  charge  concessions.  Sentencing  is,  at 
present,  primarily  a  judicial,  rather  than  prosecutor,  responsibility. 

It  would  seem  that  if  the  guidelines  stipulate  that  the  convicting 
offense  will  primarily  dictate  what  the  sentence  is  going  to  be,  and 
if  prosecutors  have  the  same  control  over  the  charging  decisions, 
but  now  have  more  control  as  a  consequence  of  the  guidelines  over 
the  sentencing  decisions,  that  indeed  this  guideline  scheme  would 
shift  considerably  more  discretion  to  prosecuting  attorneys. 

Senator  Kennedy.  Let  me  just  get  back  to  one  of  these  basic 
points  that  we  have  to  address,  and  that  is  the  availability  of  base- 
line information. 

Is  the  necessary  baseline  information  available  for  the  Federal 
system,  and  how  long  would  it  take  to  develop  it?  What  can  you 
tell  us  about  that? 

Dr.  Rhodes.  I  think  that  the  best  source  of  the  baseline  informa- 
tion comes  from  presentence  information  reports.  It  is  a  fairly  time 
consuming  task  to  code  these  presentence  investigations;  we  aver- 
aged 2  hours  per  presentence  investigation.  That  does  not  count 
time  spent  developing  forms. 

I  am  also  struck  that  data  collection  is  a  much  more  complex 
process  in  the  Federal  courts  than  in  State  or  local  courts  because 
of  the  differences  in  the  types  of  offenses  that  we  see  taking  place. 
I  suspect  that  data  collection  in  the  Federal  system  would  be  even 
more  difficult  than  it  was  in  Minnesota. 

However,  we  have  reviewed  the  automated  data,  that  is  the  com- 
puter data  that  are  already  available  in  the  courts,  and  find  them 
to  be  deficient  in  one  important  way.  There  is  no  Justice  agency 
that  now  has  responsibility  for  recording  offense  information  in 
those  computerized  data  so  that  while  one  can  collect  computerized 
data  from  various  Justice  agencies,  I  do  not  think  they  are  suffi- 
cient for  a  guideline  scheme. 

Let  me  repeat  though  that  I  think  the  6,000  presentence  investi- 
gations that  we  have  collected  and  coded  really  provide  a  good 
starting  basis  for  any  guidelines  commission. 

Senator  Kennedy.  This  may  be  one  of  the  differences  that  we 
have  between  our  bill  and  the  Minnesota  one,  is  the  percent  of  dis- 
cretion. One  is  ]5  percent,  one  is  25  percent,  in  terms  of  latitude. 

Do  you  have  any  reaction  to  it? 

Do  you  have  any  experience  with  that  percentage?  Is  15  satisfac- 
tory? 

Ms.  Smaby.  Senator,  15  percent  is  what  we  have  in  Minnesota. 
We  could  have  had  30  percent  and  we  drew  it  down  to  15  percent.  I 
think  the  less  you  have,  the  better  it  is.  Limiting  that,  I  think  is 
essential  if  again  your  primary  purpose  is  to  reduce  disparity  in 
sentences.  I  think  15  percent  would  be  appropriate.  We  have  found 
no  problem  with  that  in  Minnesota. 

Senator  Kennedy.  One  of  the  very  important  areas  here  in  the 
Senate  is  the  hard  drugs  sentencing.  How  do  you  deal  with  that? 

Ms.  Smaby.  Senator,  that,  and  I  suppose  white  collar  crime  be- 
cause that  is  another  area  that  is  primarily  prosecuted  at  the  Fed- 
eral level  as  opposed  to  the  State  level.  Both  of  those  we  dealt  with 
specifically  by  developing  separate  aggravating  factors  for  each 
which  outlined  the  elements  of  a  major  drug  crime  or  major  white 
collar  economic  crime.  We  did  believe  very  strongly  that  individ- 
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uals  involved  in  those  crimes  should  receive  a  rather  severe  penal- 
ty and  we  did  want  them  to  receive,  frankly,  imprisonment.  So  we 
have  listed  them  as  reasons  to  aggravate,  as  reasons  for  aggravat- 
ing from  a  guideline  recommendation.  That  was  the  best  way  that 
we  could  incorporate  them  into  our  guideline  system. 

Senator  Kennedy.  So  in  a  practical  sense,  what  has  happened  to 
them  in  terms  of  the  range  of  sentences? 

Ms.  Smaby.  We  have  seen  an  increase  in  both  the  imprisonment 
of  drug  offenders,  major  drug  offenders,  and  dealers,  and  also  an 
increase  in  their  terms  of  imprisonment.  Interestingly  enough, 
though,  there  are  some  prosecutors  who  are  still  bringing  these 
cases,  when  they  can,  to  the  Federal  as  opposed  to  the  State  court. 

Senator  Kennedy.  For  what  reason? 

Ms.  Smaby.  There  is  more  discretion  at  this  time  at  the  Federal 
court  level  in  terms  of  sentencing  outcome. 

Senator  Kennedy.  Is  it  judge  shopping? 

Ms.  Smaby.  Yes,  Senator,  we  believe  that,  to  a  certain  degree  it 
is. 

Senator  Kennedy.  We  certainly  have  had  testimony  to  that 
effect. 

On  the  issue  of  sentencing  outside  the  guidelines,  I  think  you  in- 
dicated that  most  of  the  appeals  were  for  mitigating  circumstances 
rather  than  aggravating  circumstances,  is  that  correct? 

Ms.  Smaby.  Excuse  me.  Most  of  the  departures 

Senator  Kennedy.  Departures. 

Ms.  Smaby.  When  judges  depart,  they  tend  to  mitigate  the  sen- 
tence. 

Senator  Kennedy.  They  go  below  the  guidelines. 

Ms.  Smaby.  They  go  below  the  guidelines. 

Senator  Kennedy.  And  then  what  is  it.  The  district  attorney's 
appeal? 

Ms.  Smaby.  A  slight  difference  between  your  legislation  and 
what  we  have  in  Minnesota  is  that  defense  or  the  State  may  appeal 
any  sentence  given  in  Minnesota,  even  if  it  is  consistent  with  the 
guidelines.  They  can  appeal  it  because  they  may  believe  it  inappro- 
priate. 

In  Minnesota,  85  percent  of  the  appeals  have  been  brought  by  de- 
fense. Only  15  percent  have  been  brought  by  the  State.  Generally, 
the  State  has  brought  appeals  to  make  corrections  in  errors  in  sen- 
tencing by  the  judge.  We  have  a  couple  of  interesting  State  ap- 
peals, one  of  which  is  not  yet  decided.  The  other  one  challenged  the 
notion  of  not  sending  someone  to  prison  because  they  would  be  un- 
amenable to  imprisonment.  A  concern  that  the  defendant  might  be 
victimized  in  prison  as  a  reason  to  investigate  was  upheld  by  our 
State  supreme  court,  but  it  has  only  been  used  in  one  case.  The  Su- 
preme Court  in  its  decisions  now  of  approximately  100  cases  has  af- 
firmed about  half  the  time  the  original  sentencing  decision  of  the 
court  or  has  modified  the  other  half  of  the  time  the  sentencing  de- 
cisions of  the  court. 

Senator  Kennedy.  You  have  eliminated  your  parole  board? 

Ms.  Smaby.  Yes,  Senator;  we  finally  did. 

Senator  Kennedy.  Yes.  Could  you  tell  us  a  little  bit  about  that? 
Because  that  is  also  an  area  where  there  has  been  an  effort  to  try 
to  hold  onto  the  parole  boards. 
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Ms.  Smaby.  Senator,  all  offenses  in  the  State  of  Minnesota,  with 
the  exception  of  murder  in  the  first  degree,  fall  under  the  guide- 
lines. Murder  in  the  first  degree  calls  for  a  life  sentence.  In  fact, 
that  means  that  an  individual  will  serve  17  years.  Whether  or  not 
the  individual  is  released  from  prison  has  now  been  turned  over  to 
our  commissioner  of  our  State  department  of  corrections. 

We  did  not  immediately  eliminate  the  parole  board.  The  Sentenc- 
ing Guidelines  Commission  was  told  to  return  to  the  legislature 
with  a  recommendation.  There  is  really  no  need  to  maintain  a 
parole  board  as  soon  as  sentencing  guidelines  go  into  effect.  There 
will  be  questions  raised  about  what  you  do  with  those  inmates  who 
currently  are  in  prison.  Should  their  sentences  be  adjusted?  I 
would  recommend  that  they  be  adjusted.  It  does  not  take  a  parole 
board  to  adjust  them.  It  could  be  done  either  by  the  commission  or 
by  specially  established  hearing  panels  of  judges  who  would  follow 
the  guidelines  and  make  retroactive  application  of  them. 

I  think  our  not  abolishing  the  parole  board  immediately  caused 
unnecessary  complications  and  difficulties  for  a  period  of  2  years 
that  should  not  have  occurred. 

Senator  Kennedy.  One  of  the  aspects  of  our  recommendations  is 
the  independence  of  the  commission. 

I  am  familiar  with  how  it  was  set  up  in  Minnesota  but  you  might 
just  want  to  review  it  briefly  and  what  do  you  think  are  the 
strengths  of  the  Minnesota  system? 

Ms.  Smaby.  In  Minnesota,  Senator,  the  commission  has  nine 
members.  They  are  the  chief  justice  or  his  designee  of  the  State  su- 
preme court,  two  district  court  or  trial  court  judges,  a  prosecutor,  a 
defense  lawyer,  the  commissioner  of  our  corrections  department, 
and  for  a  period  of  2  years  the  chairman  of  the  parole  board,  and 
two  citizens.  This  nine  member  commission,  I  think,  was  appropri- 
ately reflective  of  the  varying  interests  in  the  criminal  justice 
system.  I  would  recommend  that  be  an  essential  part  of  the  compo- 
sition of  any  commission  established.  The  members  of  the  commis- 
sion were  appointed  either  by  the  chief  justice  of  the  State  supreme 
court  or  by  the  Governor.  We  reported  to  the  legislature,  we  were  a 
quasi-legislative,  quasi-executive  body.  Frankly,  we  liked  that  sort 
of  dual  position  that  we  were  in. 

I  definitely  would  recommend  that  it  be  an  independent  autono- 
mous commission.  It  not  need  be  full  time.  All  members  of  the  com- 
mission in  Minnesota  were  obviously  otherwise  employed. 

I  would  also  recommend  that  the  commission  exist  as  long  as 
there  be  sentencing  guidelines.  While  their  greatest  effort  will  be 
in  the  development  of  the  guidelines,  the  guidelines  are  not  cast  in 
concrete.  In  fact,  in  Minnesota  we  have  modified  our  guidelines 
from  time  to  time,  partly  because  of  experience  gained  under  their 
implementation  and  partly  because  our  legislature  continues  to 
modify  criminal  laws  or  pass  new  laws.  So  there  is  a  continuing 
purpose  for  the  guidelines  commission. 

Senator  Kennedy.  Good. 

Mr.  Harshbarger,  tell  us  a  little  bit  about  the  Massachusetts  vol- 
untary sentencing  guideline  system  and  how  is  that  working? 

Mr.  Harshbarger.  Well,  I  will  try  to  be  a  little  delicate  about  it. 
I  think  that 

Senator  Kennedy.  It  might  be  a  little  bit  out  of  character. 
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Mr.  Harshbarger.  It  is  an  advisory  voluntary  set  of  guidelines 
and  therefore  has  just  about  that  same  effect  and  weight. 

It  is  very  clear  that  in  the  last  4  or  5  years  in  Massachusetts, 
sentencing  has  become  much  tougher.  More  people  are  in  fact  in- 
carcerated, and  generally  the  amount  of  time  being  served  and  the 
number  of  people  incarcerated  is  going  up.  I  tend  to  think  that  it  is 
partly  a  function  of  the  guidelines,  but  more  it  is  a  reaction  to  two 
things.  One  is  to  public  opinion,  which  has  been  very  strongly  felt, 
and,  second,  I  believe  it  is  professionalization  of  the  prosecution  in 
Massachusetts.  I  think  that  the  career  criminal  programs,  the  pri- 
ority prosecution  programs,  have  made  a  significant  difference  in 
getting  cases  coming  to  judges  that  are  easier  for  them  to  sentence 
in  a  tougher  manner.  I  do  not  think  judges  always  react  solely  to 
those  circumstances.  If  the  prosecutor  makes  a  good,  solid  sentenc- 
ing recommendation,  95  percent  of  the  time,  in  my  opinion,  the 
judge  is  going  to  buy  that  sentencing  recommendation. 

I  think  the  guidelines  have  simply  helped  among  the  various 
members  of  the  judiciary,  have  brought  some  people  who  were  no- 
toriously lenient  up  a  bit  and  perhaps  leveled  others  off.  It  has  not 
eliminated  judge  shopping  at  all.  I  think  it  has  served  as  useful  ba- 
seline. There  is  some  history  and  experience  that  these  guidelines 
have  developed  in  terms  as  a  baseline  for  any  sort  of  sentencing 
guidelines.  But  I  think  that  as  a  system  of  effective  sanctions  at 
this  point,  they  are  basically  useless.  I  think  it  is  a  great  idea.  I 
think  that  what  they  are  doing  in  Minnesota,  as  I  commented  to 
Ms.  Smaby,  it  is  amazing  how  rational  Minnesota  is.  I  mean  this 
would  take  us  forever  in  Massachusetts.  How  would  we  ever  get  rid 
of  the  parole  board?  Have  you  ever  thought  of  that? 

Senator  Kennedy.  We  tried  and  every  time  the  bill  was  redraft- 
ed, it  always  was  able  to  sneak  back  in  somehow. 

We  want  to  thank  the  panel.  I  think  what  we  have  heard  this 
morning,  of  course,  is  a  most  dramatic  and  tragic  commentaries 
about  the  disparities  and  about  the  real  failure  of  prioritizing  our 
sentences.  I  think  these  victims,  obviously  many  who  could  not  be 
here  because  they  have  been  murdered,  but  the  other  victims 
which  are  the  members  of  the  families,  have  shared  their  complete 
disillusionment  with  the  criminal  justice  system,  their  enormous 
frustration  with  the  irrational  processing  of  sentencing.  The  fact,  I 
thought,  which  was  very,  very  striking,  and  I  thought  terribly 
moving,  is  that  so  many  of  these  parents  are  so  concerned  about 
what  this  is  going  to  mean  in  terms  of  respect  for  the  law  for  their 
children  and  how  their  children  are  going  to  view  this  in  the 
future.  These  are  people  who  obviously  themselves  have  been 
scarred  by  the  loss  of  loved  ones  and  want  to,  not  so  much  from  a 
point  of  revenge,  but  for  the  future  of  their  fellow  citizens  and  the 
future  of  their  children,  want  to  develop  a  sentencing  procedure 
that  is  really  going  to  be  reflective  of  the  general  concern  that  this 
population  must  have,  being  a  society  of  a  rule  of  law  and  also  be 
reflective  of  our  own  prioritizing  in  these  areas  of  violence,  and 
clearly  I  think  it  is  in  the  areas  of  violent  crime  that  the  American 
people  feel  the  strongest.  Certainly  that  is  not  to  state  that  we 
cannot  and  should  not  pursue  white-collar  crime  and  other  crime 
in  a  vigorous  way  and  I  know  that  District  Attorney  Harshbarger 
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is  doing  that  in  a  very  significant  way  with  some  very  important 
results. 

We  have  also  heard  the  second  panel,  such  as  the  distinguished 
district  attorney  who  is  on  the  fi-ont  line  of  this  system  day  in  and 
day  out,  the  head  of  independent  guildlines  commission,  where  the 
types  of  recommendations  that  we  have  in  this  legislation  are  actu- 
ally being  put  in  force  with  enormously  positive  results  in  terms  of 
both  the  victims  as  well  as  the  judicial  and  criminal  justice  system, 
and  then  from  some  real  students  of  this  process  who  have  indicat- 
ed to  us  that  the  information  is  available  for  the  Federal  Govern- 
ment to  move  into  this  area.  They  have  indicated  by  their  own  tes- 
timony today  that  we  have  the  kind  of  information  and  data  which 
is  necessary  to  move  into  developing  a  rational,  sensible  sentencing 
system.  It  is  indispensable,  I  think,  for  us  as  a  society  and  as  a 
country  if  we  are  going  to  be  concerned  about  violence  in  our  soci- 
ety that  we  move  in  this  direction  and  that  we  accept  this  legisla- 
tion. 

This  is  one  area  that  can  make  an  important  difference  in  reduc- 
ing crime  and  violence  in  our  society,  and  it  is  one  in  which  I  con- 
tinue to  believe  and  am  strongly  committed  to,  and  I  am  hopeful 
that  we  can  get  this  legislation  passed,  the  sentencing  legislation 
will  be  the  next  criminal  bill  reported  from  our  Judiciary  Commit- 
tee, and  that  it  will  pass  soon.  There  is  no  reason  for  delay. 

I  think  every  day  that  we  delay,  we  dishonor  the  pleas  of  mil- 
lions of  our  citizens  who  want  to  live  in  a  more  orderly  peaceful 
society. 

I  am  grateful  for  your  presence  here.  I  thank  you.  I  want  to  give 
you  the  assurance  that  we  are  going  to  continue  to  stay  in  touch 
with  you  as  other  arguments  are  raised,  as  this  process  moves  for- 
ward, to  get  your  expertise  and  assistance. 

The  committee  stands  in  recess. 

[Whereupon,  at  12:25  p.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 
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APPENDIX 


Part  1. --Extradition 
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Dear  Senator  Laxalt: 

The  Department  of  State  appreciates  this  opportunity  to 
comment  on  S.  829,  the  Comprehensive  Crime  Control  Act  of 
1983.   As  you  are  aware,  this  bill  was  introduced  by  Mr. 
Thurmond  on  behalf  of  the  Administration.   The  Department's 
comments  will  be  confined  to  the  one  area  of  the  bill  that  is 
of  greatest  interest  to  us — reform  of  the  extradition  laws. 

Part  M  of  Title  XIV  of  S.  829,  which  is  the  section  of  the 
Comprehensive  Crime  Control  Act  of  1983  which  deals  with 
extradition  reform,  is  virtually  identical  to  S.  1940,  the 
proposed  Extradition  Act  of  1981,  as  it  passed  the  Senate 
during  the  97th  Congress.   As  you  are  aware,  the  Administration 
fully  supported  that  bill.   The  only  difference  between  S.  829 
and  S.  1940  is  a  technical  revision  to  section  3194(e)(1)(D)  of 
the  new  bill  which  has  been  made  to  conform  the  language  of  the 
bill    to  our  international  obligation  under  certain  multilateral 
tre.: ies  which  provide  for  extradition  or  submission  of  a  case 
for  -.he  purposes  of  domestic  prosecution. 

The  Department  of  State  substantially  agrees  with  the 
analysis  of  S.  1940  as  reflected  in  the  Report  of  the  Committee 
on  Foreign  Relations  on  S.  1940  (Senate  Report  No.  97-475). 
For  that  reason,  the  Department's  comments  here  are  limited  to 
those  portions  of  the  extradition  provisions  of  S.  829  that  we 
feel  deserve  special  attention. 

One  issue  of  overriding  importance  to  the  Department  of 
State  is  the  political  offense  exception.   in  the  past,  the 
Department  has  been  concerned  that  the  courts,  when  called  upon 
to  consider  whether  particular  acts  fall  within  the  political 
offense  exception,  have  been  unable  to  develop  a  definition  of 
the  concept  'political  offense*  that  can  be  applied  with 
consistent  results.   S.  829  deals  satisfactorily  with  this 
concern  by  providing  that  certain  specified  offenses  are  not  to 
be  considered  political  offenses  and  that  others  are  not  to  be 
considered  political  offenses  except  in  "extraordinary 
circumstances.* 
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The  first  group  of  offenses,  which  are  those  that  may  never 
be  considered  political  offenses,  includes  offenses  such  as 
aircraft  hijacking  or  attacks  on  diplomats.   Extradition 
requests  based  upon  such  offenses  give  rise  to  a  multilateral 
treaty  obligation  upon  the  part  of  the  United  States  to  either 
extradite  persons  charged  with  such  offenses  or  submit  their 
cases  for  the  puposes  of  prosecution.   This  first  group  also 
includes  narcotics  offenses.   A  court  could  not,  under  any 
circumstances,  find  such  an  offense  to  be  a  political  offense 
(Report  97-475,  at  7-8). 

The  Department  recommends  two  amendments  to  section 
3194(e)(1)  which  deals  with  this  first  group  of  offenses.   The 
Department  suggests  that  a  new  subparagraph  (E)  be  inserted 
after  present  subparagraph  (D)  that  would  read  as  follows  "(F) 
forcible  sexual  assault;".   This  amendment  is  proposed  because 
there  do  not  appear  to  be  any  conceivable  circumstances  under 
which  forcible  sex  crimes  could  properly  be  found  to  be 
political  offenses.   The  other  amendment  which  we  suggest  would 
be  to  re-designate  present  subparagraph  (F)  as  (G)  and  then  to 
amend  (G)  to  read,  in  appropriate  part,  'an  offense  described 
in  subparagraphs  (A)  through  (F)  of  this  paragraph".   The 
present  language  of  what  is  now  subparagraph  (F)  inadvertently 
omits  conspiracies  to  commit  narcotics  offenses,  contained  in 
subparagraph  (E),  from  the  group  of  offenses  which  can  never  be 
considered  political  offenses. 

As  stated  above,  the  second  group  of  offenses  with  which 
section  3194(e)  deals  are  offenses  which  are  not  to  be 
considered  political  offenses  except  in  "extraordinary 
circumstances."   This  group  includes  common  law  crimes  of 
violence  such  as  murder  and  particular  firearms  offenses.   In 
its  Report  on  this  language  in  S.  1940,  the  Foreign  Relations 
Committee  gave  very  useful  guidance  as  to  what  should  be 
considered  "extraordinary  circumstances"  (Report  97-476,  at 
8).   There  the  Committee  stated  in  part  that 

the  burden  of  the  person  resisting  extradition  .  .  .  should 
be  a  considerable  one.  .  .  .  For  the  court  to  make  such  a 
determination  [of  extraordinary  circumstances]  the  test 
should  be  focused  upon  the  individual  and  whether  the 
offense  for  which  he  is  sought  was  a  consequence  of  the 
violation  of  his  internationally  recognized  civil  or 
political  rights  by  the  state  requesting  extradition.   Acts 
of  indiscriminate  or  excessive  violence  or  acts  of 
deliberate  brutality  would  presumably  never  fall  within  the 
exception.   ( Id. ) 
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The  Department  of  State  is  satisfied  that  the  extraordinary 
circumstances  test,  as  amplified  by  the  rest  of  the  Committee 
on  Foreign  Relations  report  on  this  provision  (id.),  will 
provide  the  courts  with  much  clearer  guidance  to  ensure  fair 
and  consistent  results  in  cases  involving  offenses  to  which  it 
is  applicable. 

The  Department  hopes  that  these  comments  will  assist  the 
Subcommittee  in  its  consideration  of  S.  829. 


With  cordial  regards, 


Sincerely, 


Powell  A.  Moore 

Assistant  Secretary 

for  Legislative  and 

Intergovernmental  Affairs 
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WILLIAM  S.  KENNEY 

ATTORNEY  AT   LAW 

143S     N     STREET    N.W. 

WASHINGTON,  D.  C     ZOaOB 


202      232-1983 


COMMENTS  AND  RECOMMENDATIONS  -  S.  220 

I.  There  is  a  need  to  revise  the  present  Extradition  Law 
(  18  U:S.C.§§  3181  -  3195) . 

II.  Goals  Of  An  Extradition  Law 

A.  An  extradition  law  should  provide: 

1.  A  statement  of  the  extradition  policy  of  the  United 
States  which  would  serve  as  a  guide  for  the  interpretation  of 
present  extradition  treaties  and  the  negotiation  of  future 
extradition  treaties. 

2.  The  proceedural  framework  for  extradition  proceedings 
when  the  United  States  is  the  requested  Party  and  also  when  the 
United  States  is  the  requesting  Party. 

B.  S.  220  does  not  meet  these  goals.   It  leaves  to  the 
treaties  functions  which  under  the  Constitution  should  be 
regulated  by  law. 

III.  Extradition  Policy 

A.   The  United  States  does  not  want  to  be  a  refuge  for 
individuals  who  are  accused  or  have  been  convicted  of  serious 
crimes  in  other  countries.   Nor  does  the  United  States  want 
fugitives  from  the  United  States  to  find  refuge  in  other 
countries. 

1.  Requirement  of  a  treaty.   S.  220  and  the  present  law 
limit  the  possibility  of  extradition  to  the  existence  of  an 
extradition  treaty  with  the  requesting  Party  and  many  extradition 
treaties  limit  extradition  to  listed  offenses.  Certain  countries 
have  similar  requirements,  mainly  those  which  were  members  of 
the  former  British  Empire.   Most  countries  will  grant  extradition 
on  the  basis  of  reciprocity  without  a  treaty.   Some  will  even 
grant  extradition  without  a  treaty  and  without  assurances  of 
reciprocity.   I  understand  that  the  Department  of  State  opposes 
abandoning  the  requirement  of  a  treaty  but  have  relaxed  their 
insistence  on  enumerating  the  offenses.   I  am  unaware  of  the 
reasons  for  their  opposition  but  assume  that  one  reason  may  be 
the  embarrassment  that  might  follow  from  a  refusal  to  give  or 
accept  an  assurance  of  reciprocity.   However,  such  potentially 
embarassing  decisions  are  made  by  the  Department  of  State  in 
other  areas,  viz.  Aid  Programs.   The  potential  of  havens  for 
criminals  and  the  time,  effort,  travel  and  other  costs  of  negotiating 
and  amending  treaties  demand  a  broadening  of  the  bases  for 
extradition. 

I  recommend  that  the  new  extradition  law  authorize 
extradition  based  upon  a  treaty  and  also  under  the  extradition 
law.   The  law  should  provide  for  extradition  upon  the  giving  of 
assurances  of  reciprocity  by  the  requesting  Party.   It  should 
authorize  the  Secretary  of  State  in  consultation  with  the  Attorney 
General  to  accept  the  assurances  of  reciprocity  and  to  give 
assurances  of  reciprocity.   The  law  should  also  provide  that 
extradition  may  be  granted  in  exceptional  cases  without  such 
assurances.   The  decision  to  be  by  the  Secretary  of  State  in 
consultation  with  the  Attorney  General. 
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2.  Enumerated  offenses.   The  policy  of  enumerating  the 
offenses  for  which  an  individual  may  be  extradited  has  been  modified 
in  recent  treaties.   S.  220  does  not  specify  the  offenses  for 
which  extradition  may  be  granted  other  than  by  requiring  a  treaty 
and  dual  criminality. 

I  recommend  that  S.220  be  amended  to  provide  that 
extradition  from  the  United  States  may  be  granted  for  any  offense 
punishable  by  imprisonment  for  more  than  one  year,  life  imprisonment, 
or  the  death  penalty  provided  such  offense  would  not  violate  the 
United  States  Constitution  if  it  were  established  by  a  law  of  the 
United  States.   This  would  eliminate  the  requirement  of  dual 
criminality  but  would  prevent  extradition  for  an  offense  that 
would  be  unconstitutional  if  enacted  in  the  United  States. 

B.  The  United  States  does  not  want  its  requests  for  extradition 
to  be  denied  by  other  countries  nor  does  the  United  States  want 
requests  for  extradition  to  be  made  that  are  in  conflict  with 

the  criminal  policy  of  the  United  States.   S.  220  in  §  3197 
treats  of  some  problems  involved  when  the  United  States  is  the 
requesting  Party  but  otherwise  is  silent  on  this  topic. 

I  recommend  that  S.  220  be  amended  to  provide  that  all 
requests  for  extradition  by  the  United  States  be  approved  by  the 
Attorney  General  before  being  transmitted  to  another  country. 

C.  The  United  States  wants  to  extend  due  process  to  persons 
whose  extradition  is  requested.   This  policy  is  not  reflected  in 
the  proceedural  provisions  of  S.220 

IV.   Proceedure 

A.  Initiating  extradition.   S.220  changes  the  policy  of  open 
courts  which  has  prevailed  since  the  founding  of  the  Republic  under 
which  anyone  has  access  to  our  courts.   Under  that  policy  anyone 
acting  for  a  foreign  country  could  initiate  an  extradition  proceeding. 
S.  220  limits  the  initiation  of  an  extradition  proceeding  to  the 
Attorney  General.   There  are  no  exceptions  to  this  limitation.   The 
Attorney  General  as  the  chief  law  enforcement  officer  of  the  United 
States  has  many  duties  which  would  give  rise  to  a  conflict  of  interest 
or  at  least  an  appearance  of  a  conflict  if  given  the  role  of 
determining  whether  an  extradition  proceeding  should  be  initiated. 
The  Attorney  General  as  the  Prosecutor,  the  Custodian  of  Prisoners, 
and  the  Protector  of  the  Civil  Rights  of  the  inhabitants  of  the 
United  States  should  be  the  attorney  for  the  United  States  and  not 
the  attorney  for  a  foreign  country.   The  initiation  of  extradition 

in  certain  countries  is  limited  to  officers  who  would  appear  to 
correspond  to  the  Attorney  General  such  as  the  Minister  of  Justice. 
However,  proceedings  in  those  countries  are  not  adversarial  and  are 
aimed  at  establishing  the  truth.   Proceedings  in  the  United  States 
are  adversarial  and  unless  the  system  is  changed  the  Attorney  General 
should  represent  only  the  interests  of  the  United  States. 

I  recommend  that  the  Attorney  General  be  barred  from  participating 
in  the  handling  of  extradition  requests  from  foreign  countries. 
If  this  recommendation  is  not  accepted  I  recommend  that  extradition 
proceedings  be  authorized  to  be  initiated  by  the  Attorney  General  or 
by  a  duly  authorized  representative  of  the  foreign  country. 

B.  Arrest.   S.220  authorizes  an  arrest  upon  the  complaint  of 
the  Attorney  General  without  the  constitutionally  dictated  requirement 
that  there  must  be  probable  cause  before  an 'arrest  may  be  made. 

C.  Bail.   S.220  refers  to  "official  detention"  which  is  nothing 
but  being  imprisoned  under  a  new  name.   A  person  held  in  custody 
awaiting  an  extradition  hearing  should  be  entitled  to  be  released 
under  the  same  conditions  that  a  person  held  for  a  hearing  in  a 
criminal  matter .  ■••The-obligation  to  a  foreign  country  to  insure  the 
availability  of  a  fugitive  is  not  any  higher  than  the  obligation 

to  the  United  States  public  that  a  criminal  not  be  permitted  to 
evade  prosecution.   After  the  extradition  hearing  and  pending 
appeal  the  fugitive  should  be  granted  the  same  right  to  bail  as 
a  defendant  who  has  a  criminal  case  on  appeal. 
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D.  Evidence.   S.  220  authorizes  the  admission  into  evidence 
of  documents   authenticated  in  accordance  with  the  law  of  the 
foreign  state  if  certified  by   a  diplomatic  or  consular  officer  of  the 
United  State  assigned  or  accredited  to  the  foreign  state.   This  is 

a  great  improvement  over  18  U.S.C.§3190  .   However,  S.220  should 
be  amended  so  that  the  properly  authenticated  and  certified  document 
is  admissible  only  if  it  is  relevant  and  material  to  the  issues. 
S.  220  should  be  further  amended  to  provide  that  such  documents 
are  admissible  when  offered  by  the  fugitive  as  well  as  by  the 
government. 

E.  Waiver  of  hearing.   S.  220  should  provide  that  a  person 
who  waives  the  extradition  hearing  should  be  deemed  to  have  been 
extradited.   This  would  encourage  the  fugitive  to  waive  a  hearing 
and  still  give  him  the  benefits  of  an  extradited  person  such  as 
the  rule  of  speciality. 

F.  Political  offense.   The  provision  that  the  question  of 
whether  the  offense  is  political  or  the  motives  for  the  prosecution 
is  political  is  wisely  left  to  be  decided  after  the  fugitive  is 
otherwise  found  to  be  extraditable.   However,  I  would  recommend 
that  the  decision  as  to  whether  or  not  the  offense  is  political 
should  be  made  by  the  Secretary  of  State  and  that  his  decision 
should  be  final. 

G.  New  action  for  extradition.   If  a  fugitive  is  found  not 
extraditable  S.220  provides  that  a  new  action  may  be  commenced 
with  the  agreement  of  the  Secretary  of  State.   I  recommend  that 

a  further  requirement  be  added,  that  is  there  must  be  new  evidence 
which  was  not  presented  at  the  first  hearing. 

H.   Rule  of  speciality.    This  rule  is  not  included  in  S.220. 
I  recommend  that  it  should  be  included.   At  the  minimum  there 
should  be  a  provision  authorising  the  Secretary  of  State  in 
consultation  with  the  Attorney  General  to  authorize  trial  of  the 
extradited  fugitive  for  an  offense  other  than  that  for  which 
extradited.   This  would  confirm  the  decision  of  the  United  States 
District  Court  for  the  District  of  Columbia  in  the  Berenguer  case. 

I.   Transit.   S.  220  should  provide  for  the  situation  where 
a  foreign  country  has  a  fugitive  in  custody  pursuant  to  an 
extradition  order  of  a  third  country  and  in  transporting  him 
must  enter  the  United  States.   I  recommend  a  provision  that 
such  a  fugitive  may  be  paroled  into  the  United  States  but  the 
courts  of  the  United  States  not  have  jurisdiction  over  him,  if 
he  is  removed  from  the  United  States  within  three  days. 

V.   General 

A.  Effect  on  existing  treaties.   A  provision  should  be 
included  that  would  provide  that  the  provisions  of  existing 
international  agreements  shall  remain  in  force.   However,  even 

if  there  is  a  treaty  a  foreign  country  may  seek  extradition  under 
this  law. 

B.  Future  treaties.   A  provision  should  be  included  that 
future  treaties  should  be  subject   to  the  extradi  tion  law. 

C.  Other  assistance  in  criminal  matters.   It  is  unfortunate 
that  S.  220  does  not  include  provisions  for  international  mutual 
assistance  in  criminal  matters  other  than  extradition.   There 

is  a  great  need  for  such  legislation. 
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Septonber  8,   1983 


Ttie  Honorable  Paul  Laxalt 

Chairmein 

Subooninittee  on  Criminal  Law 

Conmittee  on  the  Judiciary 

U.S.  Senate 

Washington,  D.C.   20510 


Dear  Senator  Laxalt: 


On  behalf  of  the  National  Council  of  United  States 
Magistrates,  I  write  concerning  the  Extraditon  Reform  provisions 
of  S.  1762,  the  "Comprehensive  Crime  Control  Act  of  1983", 
introduced  on  August  4,  1983. 

We  strongly  endorse  and  suj^ort  the  international  extradition 
provisions  of  the  bill  and  the  role  oonteitplated  therein  for 
United  States  Magistrates  with  respect  to  international 
extradition  proceedings.  We  request  that  this  letter  be  made  a 
part  of  the  hearings  record  to  assist  in  ultimately  determining 
legislative  intent  in  judicial  interpretations  of  proposed  new 
chapter  210,  sections  3191  -  3198,  of  title  18  of  the  United 
States  Code. 

First,  we  note  the  definition  of  the  word  "court"  as  used  in 
the  chapter,  in  section  3198(a)(1)(B)  as  including  a  United  States 
Magistrate  authorized  to  conduct  an  extradition  proceeding.  We 
construe  the  word  "authorized"  to  mean  that  when  authorized  by 
local  rule  of  the  district  court  pursuant  to  28  U.S.C.  S636(a)(l), 
the  exercise  of  all  powers  and  duties  conferred  or  imposed  upon 
United  States  Conmissioners  by  law,l/  a  United  States  Magistrate 
can  act  for  the  district  court.  We  observe  that  historically, 
U.S.  Ccmnissioners,  the  predecessors  of  United  States  Magistrates, 
have  been  the  diief  judicial  officers  involved  in  making  the 
initial  decision  on  extradition  and  the  provisions  of  this  bill 


1/    See  discussion  of  the  historic  role  of  U.S.  Commissioners 
since  the  statute  of  August  12,  1848,  9  Stat.  302,  whi<*  provided 
for  additional  judicial  officers  to  handle  extradition  requests, 
in  Matter  of  Mackin,  668  F.2d  at  126  n.  6  (2d  Cir.  1981). 


22ND  ANNl  Al.  < DNVtNTlON  -  ESTES  PARK.  COI.ORAIMJ  .Jl'I.Y  1 1  H.  I»1M1 
HON.  GARY  R.  BROWN  AND  HON.  ROYCE  D.  SICKLER.  CO-CHAIRMEN 
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would  permit  this  practice  to  continue,  without  precluding  a  district  judge  from 
hearing  an  extradition  matter  in  exceptional  circumstances. 

On  perhaps  the  most  sensitive  issue  involved  in  this  legislation,  the 
determination  of  the  application  of  the  political  offenses  or  offenses  of  a 
political  character  doctrine,  proposed  section  3194(e)  would  provide: 

""Rie  court  shall  not  find  the  person  extraditable 
after  a  hearing  under  this  section  if  the  court  finds  that 
the  person  has  established  by  clear  and  convincing  evidence 
that  any  offense  for  which  such  person  may  be  subject  to 
prosecution  or  punishment  if  extradited  is  a  political  offense 
or  an  offense  of  a  political  character.  *  *  *" 

We  further  note  that  the  provision  would  require  that  the  court  not  take 
evidence  with  respect  to,  or  otherwise  consider,  an  issue  involving  the 
political  offense  doctrine  until  the  court  determines  the  person  is  otherwise 
extraditable.  We  strongly  support  such  a  procedure.  This  is  a  most  salutary 
provision  in  view  of  the  delicate  diplomatic  and  foreign  relations  issues  which 
may  be  affected  by  the  determination  concerning  the  applicability  of  the 
political  offense  exception.  Finally,  we  note  that  the  provision  concludes: 
"Upon  motion  of  the  Attorney  General  or  the  person  sought  to  be  extradited,  the 
United  States  district  court  may  order  the  determination  of  any  issue  under  this 
subsection  by  a  judge  of  such  court." 

This  provision  for  determination  of  the  political  offense  exception  by  a 
judge  of  the  court  may  require  some  further  clarification.  First,  can  any 
Assistant  U.S.  Attorney  or  Department  of  Justice  attorney  act  in  the  name  of  the 
Attorney  General?  If  so,  the  legislative  history  should  make  this  clear. 
Further,  the  word  "may"  is  permissive  and  thus  it  would  appear  that  even  though 
the  motion  is  made,  a  judge  of  the  court  can  deny  it  and  require  that  the 
hearing  be  held  before  a  magistrate.  When  such  a  hearing  is  held  before  a 
United  States  Magistrate,  is  there  a  right  of  review  by  a  district  judge,  and 
should  review  of  the  applicability  of  the  political  offense  exception  be  de 
novo,  or  only  on  a  clearly  erroneous  standard  as  to  factual  determinations  and 
contrary  to  law  standard  as  to  issues  of  law?  Indeed,  this  raises  a  general 
question  of  whether,  when  a  United  States  Magistrate  acts  for  the  district 
court,  any  appeal  under  proposed  section  3195  should  go  directly  to  the  Court  of 
^^jpeals  without  intervening  review  by  a  district  judge. 2/  Certainly,  such  a 


2/  See  Matter  of  Mackin,  668  F.2d  122  (2d  Cir.  1981),  involving  an  appeal  of  a 
Magistrate's  decision  to  the  Court  of  Ajpeals.  The  United  States  also  sought 
mandamus  against  the  Magistrate  to  require  her  to  grant  the  extradition 
request . 


1017 


procedure  would  have  the  benefit  of  cxjnserving  judicial  resources, 3/  TViat 
United  States  Magistrates  are  fully  capeible  of  making  such  determinations  is 
evident  fron  the  extensive  eind  thorough  opinion  of  Magistrate  Naomi  R.  Buchwald 
of  the  Southern  District  of  New  York,  in  In  the  Matter  of  the  Requested 
Extradition  of  Desinond  Mackin,  by  the  Government  of  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland,  80  Cr.  Misc.  1,  which  was  affirmed  by  the  Second 
Circuit  Court  of  Appeals  with  respect  to  the  Magistrate  exercising  jurisdiction 
to  determine  the  applicability  of  the  political  offense  exception  (copy 
enclosed).  For  the  Court  of  Appeals  opinion,  see  Matter  of  Mackin,  668  F.2d  122 
(2d  Cir.  1981)  (copy  enclosed). 

We  note  that  where  the  court  has  found  that  the  person  is  not  extraditable, 
proposed  section  3194  would  authorize  the  Attorney  General  to  cortmence  a  new 
action  for  extradition,  only  with  the  agreement  of  the  Secretary  of  State.  We 
would  recomnend  that  the  provision  be  amended  to  provide  that  the  court  may 
grant  a  stay  of  its  Order  for  ten  (10)  days  to  allow  the  Attorney  Genereil  to 
obtain  the  agreement  of  the  Secretary  of  State  and  to  continue  the  detention  of 
the  alleged  fugitive,  where  the  court  is  satisfied  that,  if  releeised,  the  person 
is  likely  to  flee  or  to  endanger  the  safety  of  any  other  person  or  the 
community.  Such  authority  would  be  provided  under  proposed  section  3195  dealing 
with  an  appecil  where  the  fugitive  has  been  found  not  to  be  extraditable.  It 
should  likewise  be  provided  where  the  Government  decides  to  forego  an  appeal  and 
to  bring  a  new  extradition  proceeding  which  oould  correct  any  defect  or 
deficiencies  in  evidentiary  proof  which  occurred  during  the  first  extretdition 
hearing. 4/ 


3/  It  would  appear  that  nothing  in  Article  III  concerning  the  exercise  of 
judicial  power  would  preclude  Congress  from  providing  a  direct  appeal  from  a 
magistrate's  decision  to  the  Cburt  of  i^peals.  See  Matter  of  Mackin,  668  F.2d 
at  126-27,  for  discussion  that  the  judge  or  magistrate  acts  under  special 
authority  conferred  by  treaties  and  acts  of  Congress  and  is  not  exercising  any 
part  of  what  is  technically  considered  the  judicial  power  of  the  United  States. 
It  is  further  noted  that  in  Matter  of  Mackin  reference  was  made  to  the  testimony 
of  the  Deputy  Legal  Adviser  of  the  Department  of  State,  Daniel  W.  McGovem,  on  a 
bill  introduced  in  1981  in  the  Senate  providing  for  an  appeal  in  which  he  stated 
that  proposed  section  3195  of  that  bill  would  permit  either  party  in  an 
extradition  case  to  appeal  directly  to  the  appropriate  United  States  court  of 
appeals  from  a  judge's  or  magistrate's  decision. 

4/  We  suggest  that  further  consideration  also  be  given  to  whether  the  bail  and 
detention  provisions  of  chapter  210  should  apply  to  a  United  States  citizen 
sought  to  be  extradited  to  a  foreign  country.  If  they  are  to  apply,  the 
legislative  history  should  make  this  clear,  with  the  observation  that  a  judge  or 
magistrate  may  take  into  consideration  the  fact  of  United  States  citizenship,  in 
the  exercise  of  sound  judicial  discretion,  in  making  the  relecise  or  detention 
decision. 


25-694  0-84-65 
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We  are  also  gratified  to  see  that  an  appeeil  right  has  been  expressly 
provided  to  determine  issues  of  law,  such  as  the  applicability,  for  exanple,  of 
the  political  offense  exception.  As  Magistrate  Buchwald  noted  in  In  the  Matter 
of  the  Requested  Extradition  of  ttesmond  Hackin,  supra,  in  contrast  to  the 
factual  nature  of  a  probable  cause  determination,  a  finding  that  the  political 
offense  exception  applies  is  essentially  a  determination  of  law  presenting  a 
typical  appellate  issue.  Such  an  appeal  right  should  be  adequate  assurance  that 
the  constitutional  due  process  and  other  rights  of  the  person  sought  to  be 
extradited  will  be  protected.  We  also  favor  the  preclusion  of  the  habeas  corpus 
remedy  unless  the  right  of  appeal  has  been  exhausted  or  unless  the  grounds  for 
the  petition  could  not  have  been  previously  presented.  Such  a  restrictive 
provision  should  encourage  all  issues  to  be  presented  in  the  initial  appeal  and 
should  prevent  delay  in  the  final  decision  on  extradition  and  should  also 
conserve  judicial  resources. 

In  conclusion,  the  United  States  Magistrates  stand  ready  to  carry  out  the 
will  of  Congress  with  respect  to  international  extradition  proceedings  with 
fairness,  expedition  and  justice,  with  due  consideration  to  the  rights  of 
individuals  sought  to  be  extradited  and  the  responsibility  of  our  Nation  in  the 
world  cotinunity. 

Sincerely  yours. 


Arthur  L.  Burnett 
President 
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Part  2. —Exclusionary  Rule 


3107  SE  Glasgow 
Stuart,  FL   33494 
May  18,  '1983 


Senator  Paul  Laxalt 
323A  Russell 
Senate  Office  Building 
Washington,  EX;   20510 


Dear  Senator  Laxalt, 


I  recently  had  the  pleasure  of  watching  your  sub-committee  conduct 
hearings  with  regard  to  S.B.829,  Comprehensive  Crime  Control  Act.   Your 
handling  of  that  hearing  is  worthy  of  high  praise  and  your  desire  to 
materially  improve  the  criminal  justice  system  is  equally  praisworthy. 
Although  I  am  not  one  of  your  constituents  it  is  truly  reassuring  to  know 
that  there  are  some  solid  members  of  Congress.   We, unfortunately,  hear  too 
much  from  the  more  eccentric  members. 

If  you  would  permit  me  I  would  like  to  offer  impressions  of  your 
proposed  legislation.   I  do  this  both  from  the  prospective  of  a  prosecutor 
and  as  a  former  police  officer. 

The  principal  problem  confronting  the  criminal  justice  system  is  the 
career  criminal.   Most  prosecutors  believe  our  efforts  should  be  concentrated 
on  them.   Unfortunately,  the  cut  backs  in  LEAA  eliminated  most  of  the  career 
criminal  programs.   Funding  in  this  area  should  be  restored  and  would  be  a 
powerful  weapon  in  our  hands. 

Turning  to  the  exclusionary  rule,  I  feel  Congress  is  competent  to  limit 
its  effect.   This  should  be  done  at  the  very  least  in  situations  where  police 
officers  have  obtained  search  or  arrest  warrants.   I  have  taken  the  liberty  of 
including  a  copy  of  an  article  I  wrote  on  this  subject  for  the  NADA  journal. 
My  research  indicates  that  the  exclusionary  rule  is  not  of  constitutional 
dimensions  but  rather  relates  to  the  admissability  of  evidence.   Thus  Congress 
is  free  to  act  with  regard  to  it. 

Your  efforts  at  improving  law  enforcement  are  deeply  appreciated.   Please 
continue  to  "fight  the  good  fight". 


Respectfully  yours. 


J(lhn  E.  Fennelly 
Assistant  State  Attorney 


1020 


(From  The  Prosecutor   (Winter,   1983) 


WARRAJVT  SEARCHES  AXD  THE  EXCLUSIONARY  RULE 
A  Rule  in  Search  of  a  Reason 

by  John  E.  Fennelly 


"A  Police  Officer  will  not  be  deter- 
red from  an  illegal  search  if  he  does 
not  know  it  is  illegal " 

Professor  Charles  Alan  Wright 
50  Texas  Law  Review  736 

This  article  will  explore  the  ori- 
gin and  announced  purpose  of  the 
exclusionary  rule.  In  so  doing,  the 
article  will  focus  on  the  develop- 
ment of  the  exclusionary  rule  in 
State  and  Federal  Courts  prior  to 
the  decision.  Discussion  will  then 
focus  on  the  extension  of  the  ex- 
clusionary rule  from  warrantless 
searches  or  seizures.  Discussion 
will  then  center  on  what  might  be 
arguably  termed  a  misapphcation 
of  the  exclusionary  rule;  that  mis- 
application being  utilization  of  the 
exclusionary  rule  in  instances 
where  a  magistrate  has  issued  a 
seemingly  valid  arrest  warrant. 

Finally  the  article  will  explore  a 
possible  resolution  of  the  prob- 
lem. Utilization  of  the  "good 
faith"  exception  in  those  instances 
where  law  enforcement  officers 
have,  without  misrepresentation 
obtained  a  search  warrant  which 
is  later  found  to  be  defective. 

Simply  put,  the  exclusionary 
rule  required  exclusion  of  evi- 
dence in  criminal  trails  obtained 
illegally  by  government  agents. 
The  rule  was  first  announced  in 
Weeks  v.  United  States."  Initially, 
its  utilization  was  not  required  in 
State  criminal  proceedings.  Then 
in  Mapp  v.  Ohio^  the  exclusionary 
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rule  was  made  applicable  to  the 
States  as  "an  essential  part  of  the 
Fourth  and  Fourteenth  Amend- 
ments .  .  .  implicit  in  the  concept 
of  liberty."'  This  development 
had  been  forshadowed  in  the  ear- 
lier case  of  Wolf  v.  Colorado.*  In 
Wolf,  the  Supreme  Court  had  held 
the  Fourth  Amendment  was  ap- 
plicable to  the  states  through  the 
due  process  clause  of  the  Four- 
teenth Amendment.' 

The  rule  promulgated  in  Weeks 
was  formulated  as  a  judicial  res- 
ponse to  the  seemingly  cavalier  at- 
titude of  Federal  law  enforcement 
officers  toward  the  Fourth 
Amendment.  A  brief  discussion  of 
the  facts  in  Weeks  will  illustrate. 
In  Weeks,  the  defendant  was  ar- 
rested without  a  warrant  for  viola- 
tions of  Federal  lottery  statutes. 
Subsequent  to  his  arrest.  Federal 
and  State  officere  on  t'wo  occasions 
entered  his  home  and  conducted 
warrantless  searches.  Evidence  ob- 
tained as  a  result  of  those  searches 
was,  over  defendant's  objections, 
utilized  in  his  trial  and 
conviction.' 

In  reversing  the  conviction. 
Justice  Boyd  first  stated  "the  ten- 
dency of  those  who  execute  the 
criminal  laws  of  the  country  to  ob- 
tain conviction  by  means  of  un- 
lawful seizures  and  enforced  con- 
fessions .  .  .  should  find  no  sanc- 
tion in  the  judgements  of  the 
Court,  which  are  charged  at  all 
times  with  the  support  of  the  con- 


stitution."' The  Justice  went  on  to 
conclude  "if  letters  and  private 
documents  can  be  seized  and  held 
and  used  as  evidence  against  a  citi- 
zen accused  of  an  offense,  the  pro- 
tection of  the  Fourth  Amendment 
declaring  his  right  to  be  secure 
against  such  searches  and  seizures 
is  of  no  value  and  so  far  as  those 
thus  placed  are  concerned  might 
as  well  be  stricken  fi-om  the  con- 
stitution."' Therefore,  the  Court 
ruled,  the  terms  could  not  be  used 
as  evidence  against  the  defendant. 
The  rule,  as  formulated,  was  de- 
signed to  deter  improper  police 
activity.' 

As  indicated  previously,  Weeks 
was  not  applicable  to  the  State 
criminal  'Proceedings  until  the 
Mapp  decision.  Prior  to  that  deci- 
sion, several  states,  adopted  the 
Weeks  exclusionary  rule.  In  so  do- 
ing the  various  state  courts  almost 
uniformly  embraced  the  Weeks 
rationale,  i.e.  deference  of  improp- 
er police  searches  and  seizures. 

To  illustrate,  in  Youman  v.  Com- 
monwealth,'" officers  were  in  pos- 
session of  an  arrest  warrant  but  no 
search  warrant.  They  entered  the 
defendant's  home  and,  in  the 
Court's  words,  ransacked  it.  Their 
efforts  were  successfijl  and  the 
defendant  was  subsequently  con- 
victed. The  Kentucky  Supreme 
Court,  in  adopting  the  exclusion- 
ary rule,  relied  on  the  Kentucky 
constitution's  prohibitions  against 
reasonable   search  and  seizure." 

The  Prosecutor 
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The  Court,  citing  Wet-k-s  with  ap- 
proval, asked  "will  the  (^ourt.s  en- 
courage and  aulhoiTze  public  of- 
ficers to  violate  the  law  and  close 
(heir  e\'es  to  iiielhcxls  which  must 
inevitably  bring  the  law  into 
disrepute.""      "• 

An  almost  identical  fact  pattern 
was  presented  in  the  case  of  Peo- 
ple v.  Brocamp."  In  Brocamp,  offi- 
cers descended  on  the  defendant's 
empty   house   and   virtual!}'   dis- 

mantled  it.  In  stinging  language, 

the  Illinois  Court  characterized 
the  actions  of  the  police  .is  a 
"ruthless  and  unlawllil  violation 
of  the  defendant's  rights."'*  In  fol- 
louing  Weeks,  the  UUnois  Court 
clearly  indicated  tliat  the  failure  to 
exclude  e\'idence  obtained  under 
such  circumstances  would  retider 
the  "constitution  guaranteeing 
such  rights  a  mere  nullity  .  .  .  and 
our  own  boasted  rights  of  liberty 
vain  boastings."" 

Another  example  of  the  Weeks 
deten^nt  rationale  for  the  exclu- 
sionarj'  rule  is  pro\ided  by  State 
V.  Owens."  In  Owens  the  defen- 
dant was  summarily  stopped  and 
searched  on  the  barest  of  pretext. 
The  Missouri  Supreme  Court  was 
at  {Jains  to  point  out,  "there  is  not 
adequate  remedy  a\'ailable  to  the 
f)erson  injured  where  by  he  can 
obtain  rediess  alter  the  act  .  .  .  the 
only  remedy  which  can  possibly 
benefit  him  is  a  preventive  one."" 

In  accord  with  the  reasoning  of 
the  foregoing  cases  and  antedating 
the  Mapp  extension  are  People  v. 
Marxhausen"  (warrantless  .search 
of  dwelling  —  forced  entry); 
Tucker  v.  State"  (warrantless 
search  of  dwelling  .  .  .  citing 
Weeks)  and  State  v.  Andrews" 
(warrantless  search  of  a  building). 

Perhaps  the  most  celebrated 
pre-Mapp  case  was  People  v. 
Cahan.^'  The  record  in  Cahan  dis- 
closes a  series  of  unauthorized,  il- 
legal break-ins,  wire-tapjs.  and  ille- 
gal searches.  These  activities  were 
carried  out  by  the  Lxis  Angeles  Po- 
lice IJepartment  for  an  extended 
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"Perhaps  tlie  most  celebrated  pre-Mapp  case  was 
People  v.  Calian.^^  Tlie  record  in  Caftan  disclases  a 
series  of  unautlwrized,  illegal  break-ins,  wire-tops, 
and  illegal  searcfies.  Tliese  activities  were  carried  out 
by  the  Los  Angeles  Police  Department  for  an  extended 
period  of  time. " 


fjeriod  of  time.  Justice  Traynor, 
S[X"aking  for  the  California  Su- 
I)reme  Court,  described  the  law 
enforcement  actions  as  a  "flagrant 
and  deliberate  violation  of  the 
constitution.""  In  adopting  the 
exclusionary  rule,  the  California 
Couri  held  clearly,  "we  have  been 
comfX'lled  to  reach  that  conclu- 
sion (exclusion)  because  other 
remedies  liave  completely  failed 
to  secure  compliance  with  the 
constitutional  provisions  on  the 
part  of  pwlice  officers  with  the  at- 
tendant results  that  the  Courts 
have  been  constantly  required  to 
participjafe  and  in  effect  condone, 
the  lawless  acfi\ities  of  police  of- 
ficers."" 

The  purpose  of  this  historical 
detour  is  to  illustrate  the  goal  of 
both  State  and  Federal  Courts  who 
adopted  the  exclusionary  rule. 
What  emerges  clearly  is  their  con- 
cern with  what  can  only  be  char- 
acterized as  offensive  pxjlice  con- 
duct. The  Courts  so  sought  to  res- 
train law  enforcement  agents  by 
utilizing  the  exclusionary  rule  to 
punish  the  police  for  the  excessive 
zeal  or  disregard  for  constitutional 
rights. 

The  rationale  for  extending  the 
exclusionary  rule  to  judicially 
sanctioned  searches  is  less  clear. 
The  most  significant  recent  cases 
utilizing  the  exclusionary'  rule  in 
such  cases  are  Aguilar  v.  Texas" 
and  Spinelli  v.  United  States." 

In  Aguilar,  a  Texas  case,  the 
Court  first  cited  what  it  felt  to  be 


the  relevant  pwrtion  of  the  affidav- 
it prepared  by  law  enforcement 
officers.  That  pwrtion  read  as 
follows:  "affiants  liave  received  re- 
liable information  from  a  credible 
person  and  do  believe  that  heroin, 
marijuana,  and  other  narcotics, 
and  narcotics  paraphernalia  are 
being  kept  at  the  above  described 
premises  for  the  purpose  of  sale 
and  use  contrary  to  the  provisions 
of  law.""  The  Court  went  on  to 
hold  that  "search  warrant  should 
not  have  been  issued  because  the 
affidavit  did  not  provide  a  suf- 
ficient basis  for  the  finding  of 
probable  cause  and  the  evidence 
obtained  as  a  result  of  the  search 
warrant  was  inadmissable  at  peti- 
tioner's trial. "^' 

In  reaching  this  conclusion,  the 
Court  initially  cited  United  States 
V.  Lefkowitz"  and  Johnson  v. 
United  States^  in  suppxjrt  of  the 
ofl  stated  preference  for  judicially 
sanctioned  searches.  Justice  Gold- 
berg then  went  on  to  cite  two 
cases;  Nathanson  v.  United  Slates" 
and  Giordenello  v.  United  States," 
in  suppxjrt  of  his  holding  that  "al- 
though the  reviewing  Court  will 
pay  substantial  deference  to  judic- 
ial determinations  of  prtibable 
cause,  the  Court  must  still  insist 
that  the  magistrate  pjerform  his 
neutral  and  detached  fiinction  and 
not  serve  as  a  rubber  stamp  for 
the  px)lice.""  The  Court  then 
reached  the  conclusion  that  the 
magistrate  had  not  [lerformed  that 
function  and  had,  in  effect,  adbica- 
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ted  his  judicial  function."  Notice- 
ably absent  in  Aguilar  is  a  dis- 
cussion of  the  purpose  of  the  ex- 
clusionary rule  or  its  impact  upon 
the  truth  seeking  process.  Rather, 
Justice  Goldberg  seemed  to  have 
turned  the  erraiit  magistrate  into 
an  alter  ego  of  the  police. 

SpinelU,  a  Federal  case,  seems  to 
reflect  a  similar  approach.  Justice 
Harlan  speaking  for  the  Court  re- 
affirmed the  preference  for  judici- 
ally sanctioned  searches."  Justice 
Harlan  then  evaluated  the  affi- 
davit in  terms  of  the  test  devel- 
oped in  Aguilar  and  found  that 
the  magistrate  had  erred  in  issuing 
the  search  warrant.  The  result  of 
that  determination  was,  of  course, 
suppression  of  the  physical  evi- 
dence. Other  than  a  reference  to 
the  preference  for  judicially  sanc- 
tioned searches  the  opinion  ex- 
plains neither  the  purpose  of  the 
exclusionary  rule,  nor  the  impact 
of  the  rule  on  the  criminal  justice 
system. 

In  the  United  States  v.  Ven- 
tresca,'^  the  Court  engaged  in  a 
similar  analytical  process.  Ven- 
tresca  is  significant  in  that  the 
Court  expressed  its  concern  that 
"affidavits  be  interpreted  in  a 
common  sense  fashion,  because 
they  were  pepared  by  non-law- 
yers in  the  midst  and  haste  of  a 
criminal  investigation."^'  The 
Court  then  went  on  to  express 
concern  that  a  "grudging  or  nega- 
tive attitude  by  reviewing  Courts 
towards  warrants  will  tend  to  dis- 
courage police  officers  from  sub- 
mitting their  evidence  to  a  judicial 
officer  before  acting."'' 

As  indicated  previously,  the 
Aguilar  Court  relied  heavily  on 
two  earlier  cases  Nathanson  and 
Giordenello  in  support  of  and  jus- 
tifying use  of  the  exclusionary 
rule  in  cases  where  a  warrant  had 
been  obtained.  Nathanson,  decid- 
ed almost  twenty  years  after 
Weeks  involved  a  judicially  sanc- 
tioned search.  The  Supreme 
Court,  through  Justice 
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McReynolds,  held  the  warrant 
showed  "no  facts  on  which  to  base 
a  finding  of  probable  cause."" 
Other  than  a  brief  reference  to 
Weeks,  the  opinion  contains  no 
discussion  of  the  purpose  of  the 
exclusionary  rule. 

Giordenello,  the  second  case 
cited  in  Aguilar  involved  evidence 
obtained  incident  to  an  arrest.  The 
arrest  itself  was  grounded  on  an 
arrest  warrant  issued  by  a  United 
States  Commissionar.  The  Court, 
as  in  Aguilar  and  Spinelli  cited 
Johnson  v.  United  States  to  express 
a  preference  for  law  enforcement 
actions  taken  pursuant  to  a  war- 
rant. Justice  Harlan,  speaking  for 
the  Court,  observed  "the  Commis- 
sioner must  judge  for  himself  the 
persuasiveness  of  the  facts  relied 
on  by  a  complaining  officer  to  show 
probable  cause.  He  should  not  ac- 
cept without  question  the  com- 
plaintant's  mere  conclusion  that 
the  person  whose  arrest  is  sought 
has  committed  a  crime."''  And 
the  Court  went  on  to  hold  that  the 
warrant  was  improjjerly  issued 
therefore  the  Court  held  the  evi- 
dence obtained  should  have  been 
supressed." 

Once  again,  the  opinion  is  silent 
as  to  the  purpose  of  the  exclusion- 
ary rule. 


"The  Court  then  reached 
the  conclusion  that  the 
magistrate  had  not 
performed  that  junction 
and  had,  in  effect, 
abdicated  his  judicial 
junction.^^" 


The  lack  of  discussion  referred 
to  in  Nathanson  and  Giordenello 
prevails  in  pre-Mapp  State  deci- 
sions that  apply  the  exclusionary 


rule  to  judicially  sanctioned 
searches.  An  example  is  provided 
by  State  v.  Arregui.'"  Arregui  in- 
volved evidence  obtained  pur- 
suant to  what  the  Idaho  Supreme 
Court  characterized  as  a  void 
search  warrant.  The  Idaho 
Supreme  Court  engaged  in  ex- 
tended discussion  of  the  exclu- 
sionary rule  as  a  remedy  against 
what  it  termed  "misuses  of  power 
in  the  matter  of  search  and 
seizures. "'^^  "the  decision  does  not 
however,  in  any  way  distinguish 
between  searches  conducted  pur- 
suant to  warrants  and  searches 
conducted  without  judicial  sanc- 
tion. [See  also  Gildrie  v.  State," 
Callender  v.  State,"  and  State  v. 
Gooder."] 

It  should,  of  course,  be  noted 
that  the  Federal  and  State  deci- 
sions referred  to  arose  shortly 
after  the  Weeks  decision.  Experi- 
ence with  the  exclusionary  rule 
was,  therefore  limited.  Similarly 
the  impact  of  exclusion  on  the  ad- 
ministration of  criminal  justice 
was  unknown. 

The  impact  of  the  exclusionary 
rule  on  the  administration  of 
criminal  justice  has  been  a  re- 
curring theme  in  recent  Supreme 
Court  decisions.  In  light  of  that 
concern  the  continuing  validity  of 
extension  of  the  exclusionary  rule 
to  judicially  sanctioned  searc'.ies 
seems  to  be  open  to  serious  ques- 
tion. To  repeat,  the  issue  is  not  the 
validity  of  the  Aguilar-Spinelli 
test.  Rather  the  question  is  put;  if 
the  magistrate  has  erred,  rather 
than  the  constable,  should  the 
guilty  go  fi-ee. 

Justice  Rhenquist,  in  Rakas  v.  Il- 
linois," reflected  this  concern.  The 
Rakas  decision  dealt  with  the  con- 
cept of  standing,  i.e.  that  the  abili- 
ty to  challenge  introduction  of  evi- 
dence obtained  pursuant  to  al- 
legedly illegal  police  searches.  In 
declining  to  extend  Rakas  stan- 
ding to  contest  the  legality  of  the 
search  Justice  Rhenquist,  citing 
Alderman  v.  United  States,*'  reaf- 
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firmed  the  conliiiiiin};  validity  of 
tlie  exclusiDiian'  njle  ilM'li  sialinj; 
"the  iteterreiit  \ulue  oCpivxenting 
the  inirimination  ol"  those  whose 
rights  the  police  liave  xiolaled 
have  been  coiisidereti  siitlirieiit  to 
justilj'  suppifssioii  of  probative 
e\'ideiice  even  ihoiit^h  the  ease 
agairLst  the  defendant  is  weakene<l 
or  destro\'ed  .  .  .  we  aiilieix"  to  that 
judgement."**  The  Rakas  Court 
went  on  to  signal  its  aiiiceni  that 
"each  time  the  exclusionaiy  rule 
is  applied  it  extracts  a  substantial 
social  cost  for  the  \indication  of 
the  Fourth  Amendment  rights. 
Relevant  and  reliable  evidence  is 
kept  frovn  the  trier  of  fict  and  the 
seaivh  for  tmth  is  deflected."*'  A 
later  case.  Michigan  v.  l^^Fillippo," 
is  even  more  explicit.  In  DeFillip- 
po,  the  defendant  was  arrested 
pursuant  to  a  Detroit  ordinance 
that  permitted  a  police  officer  to 
stop  persons  whom  the  officer  had 
reasonable  suspicion  might  be  en- 
gaged in  criminal  acfi\ity.  The  or- 
dinance also  made  criminal  a  per- 
son's refusal  to  identifS'  himself  to 
an  officer  acting  under  the  ordin- 
ance. A  seaivh  of  DeFillippo  inci- 
dent to  an  arrest  under  the  ordin- 
ance revealed  controlled  sub- 
stances. The  Michigan  Supreme 
Court  held  the  ordinance  uncon- 
stitutional on  vagueness  grounds 
and  remanded  to  trial  court  with 
instructions  to  suppress  the  evi- 
dence. In  reversing  the  Michigan 
Court",  the  Supreme  fir^t  noted 
that  the  officers  in  question  had 
"abundant  probable  cause  to  he- 
lieve  the  respondent's  conduct  vi- 
olated in  terms  of  the  ordin- 
ance."" In  rejecting  arguments 
that  the  evidence  referred  to 
above  should  be  suppressed,  the 
opinion  stated  "police  officers  are 
charged  to  enforce  laws  until  or 
unless  thej'  are  declared  unconsti- 
tutional .  .  .  society  would  be  ill 
sen-ed  if  officers  took  it  uf)on 
themselves  to  determine  which 
laws  are  and  which  are  not  en- 
titled to  enforcement.""  The 
Winter,  1983 


Court  then  clearly  slated  that  "the 
piu"jx«se  of  the  rule  is  to  deter  un- 
laulul  jxjlice  con<fucl  no  conceiv- 
able purjxwe  of  deference  would 
be  ser\ed  by  suppix-ssing  evi- 
dence, which  at  the  time  it  was 
found  on  the  [x-rson  of  the  respon- 
dent was  the  product  of  a  lawful 
arrest  and  lawful  search."**  DeFil- 
lippo more  significantly  held  that 
[xilice  officers  can  in  good  faith  re- 
!)•  on  the  prcsuinptive  validity  of 
legislative  enaclm.?nts."  (See  aLso 
Janis  V.  United  States  —  a  civil  for- 
feiture case)" 


fact  that  the  case  dealt  with  a  non- 
judicially  sanctioned  arrest.  The 
.same  Court  in  the  earlier  case  of 
United  States  v.  Hill,"  had  found 
admissible  evidence  obtained  pur- 
suant to  an  improperly  issued 
search  warrant.  In  so  doing  the 
Coun  announced  "this  situation 
furnishes  no  occasion  to  apply  the 
exclusionary  rule  to  bar  the  evi- 
dence of  Hill's  criminality  that  was 
obtained  in  executing  the  war- 
rant. I'Wllips  acted  projjerly  in  go- 
ing to  the  magistrate  and  seeking 
the  warrant  .  .  .  the  only  error  at- 


"Tlie  impact  of  the  exclusionary  rule  on  the 
administration  of  criminal  justice  has  been  a  recurring 
tlieme  in  recent  Supreme  Court  decisions.  In  liglit  of  that 
concern  the  continuing  validit}>  of  extension  of  the 
exclusionary  rule  to  judicially  sanctioned  searches  seems 
to  be  open  to  serious  question. " 


The  emerging  analysis  of  the  ex- 
clusionary rule  and  the  emerging 
good  faith  argument  became  full 
blown  in  United  States  v. 
Williams."  In  Williams,  the  Cir- 
cuit Court,  the  Fifth  Circuit  fijsed 
the  Rakas  concern  for  the  impact 
of  the  exclusionary  rule  on  the 
truth  seeking  process  with  the  an- 
nounced purpose  of  the  rule  itself 
Their  analysis  led  them  to  bring 
forth  the  fiill\'  developed  "good 
faith  rule."  The  Court  clearly  held 
that  "evidence  is  not  to  be  sup- 
pressed under  the  exclusionary 
rule  where  it  is  discovered  by  of- 
ficers in  the  course  of  actions  that 
are  taken  in  good  faith  and  in  the 
reasonable,  though  mistaken, 
belief  that  they  are  authorized. 
We  do  so  because  the  purpose  of 
the  exclusionary  rule  is  to  deter 
willful  or  flagrant  actions  by  the 
police;  not  reasonable,  good  faith, 
ones."" 

Noteworthy  in  Williams  is  the 


tributable  to  the  procedure  is  a 
technical  one  that  would  in  no 
way  serve  the  deterrent  purpose 
of  the  rule.""" 

If,  if  seems  clear,  the  announced 
puipose  of  the  exclusionary  rule  is 
to  (1)  deter  unlawfijl  police  con- 
duct and  (2)  interpose  a  neutral 
and  detached  magistrate  between 
the  citizens  and  the  police  then 
the  position  of  the  Fifth  Circuit  ap- 
pears eminently  sound.  Further, 
the  Supreme  Court  seems  to  indi- 
cate that  the  exclusionary  rule 
should  only  operate  in  situations 
where  it  is  necessary  to  effectuate 
the  purposes  indicated.  It  would 
seem  the  continued  validity  of  a 
blanket  use  of  the  exclusionary 
rule  in  cases  of  judicially  sanction- 
ed searches  and  seizures  seems 
open  to  debate. 

The  question  simply  put  is  this 
"will  police  officers  be  deterred 
from  unlawful  conduct  by  exclu- 
sion of  evidence  after  they  have 
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obtained  a  presumptively  valid 
warrant?"  Spinelli,  noted 
previously,  may  provide  a  possi- 
ble answer.  In  what  can  be  called  a 
camel  trail  of  procedural  complex- 
ity, the  case  wandered  through 
the  Federal  Cou/ts  for  almost  four 
years.  Initially  the  District  Court 
held  Spinelli  lacked  standing  to 
contest  the  search.  On  appeal,  a 
panel  of  the  Eighth  Circuit  revers- 
ed holding  that  Mr.  Spinelli  did  in- 
deed have  standing  and  that  the 
warrant  in  question  reversed  the 
panel  and  sustained  the  warrant. 
The  Supreme  Court  in  a  five-to- 
three  decision  reversed  the  Eighth 
Circuit. 

I,  quite  frankly,  can  see  little  or 
no  deterrant  to  the  police  in  such  a 
situation.  The  police  officers  de- 
scribed by  Justice  Goldberg  in 
Ventreca  as  non-lawyers  in  the 
midst  and  haste  of  a  criminal  in- 
vestigation usually  do  not  read  ad- 
vance sheets  nor  are  they  attuned 
to  the  trends  of  the  Supreme 
Court.  That,  quite  rightly,  is  the 
province  of  the  issuing  magistrate. 

If  the  police  can  rely  in  good 
faith,  on  the  validity  of  legislative 
enactments  why  can  they  not  rely 
on  the  warrant  they  have  obtain- 
ed, in  good  faith,  from  a  neutral 
and  detached  magistrate?  To  use  a 
woodshed  analogy  are  we  not 
spanking  the  two-year  old  child 
when  the  babysitter  leaves  the 
child  alone? 

The  foregoing  presupposes  that 
law  enforcement  officers  have 
acted  in  complete  good  faith.  That 
is,  that  they  have  not  either  mis- 
represented facts  or  mislead  the 
magistrate.  A  warrant  should  re- 
main open  to  attack  on  such 
grounds.  This  would  be  entirely 
consistent  with  the  spirit,  history, 
and  purpose  of  the  exclusionary 
rule,  i.e.  deterence  of  unlawful 
police  conduct.  In  the  absence  of 
fraud  or  misrepresentation  by  law 
enforcement  officers,  the  police 
should  be  able  to  rely  on  search 
warrants  issued  by  the  neutral 
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and  detached  magistrate.  Utiliza- 
tion of  the  exclusionary  rule  in 
such  situations  vindicates  neither 
measured,  responsible  law  en- 
forcement nor  valid  constitutional 
values. 
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ARGUMENT 

I.  AS  A  JUDICIALLY  CREATED  RULE  OF  EVI- 
DENCE, THE  EXCLUSIONARY  RULE  MAY  AP- 
PROPRIATELY BE  MODIFIED  IN  THE  LIGHT  OF 
EXPERIENCE 

This  Court  first  required  the  exclusion  of  evidence 
obtained  in  violation  of  the  Fourth  Amendment  in 
Weeks  v.  United  Sfxrtes,  232  U.S.  383  (1914),  a  case 
involving  successive,  warrantless  searches  by  federal 
agents  of  an  accused's  home,  which  resulted  in  the 
seizure  of  letters  and  other  personal  documents. 
Later,  in  Mapp  v.  Ohio,  367  U.S.  643  (1961),  the 
Court  extended  the  application  of  the  Fourth  Amend- 
ment exclusionaiy  rule  to  the  states  in  the  context  of 
a  case  involving  a  forcible,  warrantless  entry  into  a 
suspect's  home  that  was  followed  by  an  exploratory 
search  through  personal  papers  and  effects.  Since  that 
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time,  however,  the  exclusionary  rule  has  been  increas- 
ingly criticized  as  "both  conceptually  sterile  and  prac- 
tically ineffective  in  accomplishing  its  stated  objec- 
tive" of  ensuring  compliance  v^ith  the  Fourth 
Amendment  by  lav^^  enforcement  officials.  Bivens  v. 
Six  Unknown  Named  Agents  of  Federal  Bureau  of 
Narcotics,  403  U.S.  388,  415  (1971)  (Burger,  C.J., 
dissenting).  Accordingly,  members  of  the  Court  have 
repeatedly  urged  a  general  reconsideration  of  the 
exclusionary  rule  and  the  situations  in  which  it  is 
applied.  Id.  at  415-416,  420-421;  see  also  Illinois  v. 
Gates,  No.  81-430  (June  8,  1983),  slip  op.  9-22 
(White,  J.,  concurring) ;  Robhins  v.  Calif o^mia,  453 
U.S.  420,  437,  443-444  (1981)  (Rehnquist,  J.,  dis- 
senting) ;  Calif oi-nia  v.  Minjares,  443  U.S.  916,  917 
(1979)  (Rehnquist,  J.,  dissenting  from  denial  of 
stay) ;  United  States  v.  Ceccolini,  435  U.S.  268,  283 
(1978)  (Burger,  C.J.,  concurring) ;  Brewer  v.  Wil- 
lia.ms,  430  U.S.  387,  413-414  n.2  (1977)  (Powell,  J., 
concurring) ;  Stone  v.  Poivell,  428  U.S.  465,  496 
(1976)  (Burger,  C.J.,  concurring);  id.  at  537-539 
(White,  J.,  dissenting) ;  Schneckloth  v.  Bu^tamonte, 
412  U.S.  218,  271  (1973)  (Powell,  J.,  concurring); 
Coolidge  v.  New  Hampshire,  403  U.S.  443,  490 
(1971)    (Harlan,  J.,  concurring). 

The  instant  cases  offer  appropriate  vehicles  for 
such  a  reevaluation  of  the  scope  of  the  exclusionary 
rule.  In  Leon,  the  record  establishes  that  the  police 
officers  obtained  a  search  warrant  after  making  a 
detailed  submission  to  a  state  court  judge  based  on 
both  a  tip  and  corroborating  infoiTnation  obtained 
during  a  month-long  investigation  of  the  tip.  There- 
after, the  officers  executed  the  warrant  according  to 
its  terms.  As  was  recognized  by  the  district  court  and 
by  Judge  Kennedy  in  dissent,  the  officers  ''laid  a 
meticulous  trail"  (Pet.  App.  14a)  by  conducting  their 
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investigation  ''with  care,  diligence,  and  good  faith" 
(id.  at  5a).  Including  the  issuing  judge,  live  judges 
have  examined  the  officers'  application  for  a  warrant, 
and  they  have  divided  three  to  two  on  the  existence  of 
probable  cause.  Under  such  circumstances,  it  seems 
wholly  unreasonable  to  suppose  that  the  police  can  be 
deterred  from  making  a  similar  "mistake"  in  the 
future. 

In  Sheppard,  the  officei*s  relied  on  a  search  warrant 
that  was  without  question  supported  by  probable 
cause.  Granting  that  the  warrant  was  defective  be- 
cause it  failed  to  specify  the  items  to  be  seized,  those 
items  neveitheless  were  correctly  identified  in  the 
police  officer's  application  for  the  warrant.  Moreover, 
there  is  no  question  that  the  issuing  judge  knew  and 
approved  of  the  precise  scope  of  the  search  that  the 
police  intended  to  conduct,  or  that  the  search  was  in 
fact  so  confined.  See  82-963  Pet.  App.  A10-A16.  Thus, 
highly  probative  evidence  was  suppressed  because 
exigent  circumstances  surrounding  issuance  of  the 
warrant  resulted  in  the  incomplete  adaptation  of 
boilerplate  language  in  a  form  warrant.  The  funda- 
mental values  that  the  Fourth  Amendment  protects 
were  in  no  way  compromised,  while  society's  equally 
compelling  interest  in  convicting  the  guilty  was  dealt 
a  needless  blow. 

In  Quintero,  police  officers  responded  to  a  citizen's 
report  of  a  possible  burglaiy.  The  police  found  the 
suspect,  a  stranger  to  the  neighborhood,  standing  at 
a  corner  bus  stop  in  his  undershirt,  having  placed  his 
shirt  over  a  television  set.  The  suspect  had  no  iden- 
tification and  told  the  police  that  he  had  paid  some- 
one $100  for  the  television  set.  Later  that  day,  resi- 
dents of  the  neighborhood  reported  that  their  house 
had  been  burglarized,  and  they  identified  items  re- 
covered from  the  defendant  as  items  that  had  been 
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taken  from  their  home.  See  82-1711  Pet.  App.  2-5. 
The  Supreme  Ck)urt  of  Colorado  held  that  the  police 
lacked  probable  cause  tp  arrest  respondent,  although 
the  majority  apparently  believed  that  probable  cause 
would  have  been  present  if  the  police  had  had  in  their 
possession  one  additional  fact — actual  knowledge  that 
a  burglary  had  been  committed.  In  our  view,  it  is 
readily  apparent  that  many  reasonable  persons  would 
consider  the  police  to  have  been  derelict  in  their  duty 
had  they  failed  to  arrest  respondent  simply  because 
the  victims  of  the  burglary  had  not  yet  discovered 
what  was  obvious  to  the  police — that  a  thief  had 
made  off  with  their  property.  But  even  assuming  that 
the  state  court  correctly  determined  the  probable 
cause  issue,  it  is  unrealistic  to  suppose  that  the 
court's  decision  provides  a  useful  guide  to  future 
police  conduct.  Cases  such  as  Quintero  highlight  the 
impossibility  of  reliably  providing  precise  guidance 
to  the  officer  in  the  field  confronted  with  a  dose  prob- 
able cause  issue;  while  an  officer  with  an  encyclopedic 
memory  for  the  details  of  vast  numbers  of  judicial 
decisions  will,  should  he  ever  happen  upon  precisely 
the  same  facts,  know  that  an  appellate  court  has 
f.ound  them  lacking,  even  the  slightest  variation  in 
the  facts  could  lead  to  a  different  result  that  the  of- 
ficer could  not  be  expected  to  glean  from  decisions 
such  as  that  in  this  case.  Under  such  circumstances, 
the  principal  ''lesson"  learned  by  the  police  is  that 
appellate  oversight  of  the  factual  determinations  that 
an  officer  must  make  in  the  daily  performance  of  his 
duty  offers  an  uncertain  and  basically  unpredictable 
guide  to  future  conduct. 

Thus,  in  each  of  the  cases  now  before  the  Court, 
the  officers'  conduct  stands  on  a  far  different  footing 
from  the  palpably  unlawful  searches  at  issue  in  Weeks 
and  Mapp.    The  suppression  remedy  does  not  mean- 
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ingfully  protect  against  the  arbitraiy  invasion  of  pri- 
vacy interests — the  core  value  safeguarded  by  the 
Fourth  Amendment — when,  as  in  the  instant  cases, 
law  enforcement  officers  have  acted  in  the  reasonable 
belief  that  their  conduct  complies  vdth  constitutional 
standards.  Modification  of  the  exclusionaiy  rule  to 
acknowledge  this  point  is  consistent  with  the  funda- 
mental pui'pose  of  the  rule  and  the  cases  of  this  Court 
explicating  it. 

A.  The  Only  Viable  Justification  For  The  Exclusionary 
Rule  Is  Its  Presumed  Deterrent  Effect  On  Unlawful 
Police  Conduct 

Nothing  in  the  Fourth  Amendment  or  any  other 
provision  of  the  Constitution  either  directly  or  im- 
plicitly provides  for  the  exclusion  of  illegally  seized 
evidence  from  criminal  trials.  Although  the  plurality 
opinion  in  Maw,  367  U.S.  at  649,  651,  655-656,  sug- 
gested that  an  absolute  exclusionaiy  rule  is  constitu- 
tionally required,  the  Court  has  never  so  held.  Never- 
theless, because  the  exclusionary  rule  was  first  con- 
ceived in  the  context  of  flagrantly  unlawful  police 
conduct  and  later  extended  to  the  states  in  a  case  in- 
volving even  more  abusive  practices,  it  is  not  surpris- 
ing that,  for  many  years,  the  Court  appeared  to  as- 
sume that  the  Fourth  Amendment  required  an  abso- 
lute prohibition  against  the  use  of  illegally  obtained 
evidence.  As  the  Court  has  come  to  focus  more  clearly 
on  the  true  purpose  of  the  exclusionaiy  iiile  and  the 
effect  it  is  likely  to  have  in  differing  contexts,  how- 
ever, it  has  recognized  that  the  rule  is  merely  a  judge- 
made  rule  of  evidence — constitutionally  based  but  not 
specifically  constitutionally  required — the  contours  of 
which  must  be  adapted  to  fit  the  circumstances.  See, 
e.g.,  United  States  v.  Cahnidm,  414  U.S.  :^38,  348 
(1974);  Desist  v.  United  States,  394  U.S.  244,  254 
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n.24  (1969) ;  see  also  Stone  v.  Powell,  428  U.S.  at  542 
(White,  J.,  dissenting) ;  Wolf  v.  Colorado,  338  U.S. 
25,  39-40  (1949)  (Black,  J.,  concurring)  (rule  "is  a 
judicially  created  rule  of  evidence")  .* 

Accordingly,  the  exclusionaiy  rule  "has  never  been 
interpreted  to  proscribe  the  introduction  of  illegally 
seized  evidence  in  all  proceedings  or  against  all  per- 
sons." Stone  V.  Powell,  428  U.S.  at  486.  Because  of 
the  inherent  trustworthiness  of  seized  tangible  evi- 
dence and  the  resulting  societal  costs  from  its  loss 
through  suppression,  application  of  the  exclusionary 
rule  has  been  carefully  "restricted  to  those  areas 
where  its  remedial  objectives  are  thought  most  effi- 
caciously served."  Calandra,  414  U.S.  at  348.  Thus, 
any  consideration  of  the  extent  to  which  the  rule 
should  be  modified  must  begin  with  a  clear  under- 
standing of  its  purpose. 

Over  time,  the  justifications  advanced  in  support  of 
the  exclusionary  rule  have  varied,  but  it  is  now  clear 
that  the  principal,  and  certainly  the  only  logical  pur- 
pose of  the  rule  is  to  deter  Fourth  Amendment  viola- 
tions by  law  enforcement  officers  by  removing  the  in- 
centive to  commit  those  violations.  See,  e.g.,  Stone  v. 
Powell,  428  U.S.  at  486;  United  States  v.  Jajiis,  428 
U.S.  433,  446  (1976).  The  Court  summarized  the 
rule's  deterrent  purpose  succinctly  in  Elkins  v.  United 
States,  364  U.S.  206,  217  (1960) : 

The  rule  is  calculated  to  prevent,  not  to  repair. 
Its  purpose  is  to  deter — to  compel  respect  for 
the  constitutional  guaranty  in  the  only  effectively 


^  As  one  commentator  put  it,  "the  exclusionary  rule  does  not 
'look'  like  a  constitutional  doctrine.  *  *  *  [it]  is  merely  one 
arbitrai-y  point  on  a  continuum  between  deterrence  of  illegal 
police  activity  and  conviction  of  guilty  persons."  Kaplan,  The 
Limits  of  the  Exclusionary  Ride,  26  Stan.  L.  Rev.  1027,  1030 
(1974). 


1031 


available  way — by  removing  the  incentive  to  dis- 
regard it. 

The  rise  to  preeminence  of  the  exclusionary  rule's 
deterrent  puqDose  reflects  the  abandonment  of  earlier 
justifications.  Initially,  the  rule  was  justified  as  a 
remedy  for  the  violation  of  an  accused's  personal 
Fourth  Amendment  right  of  privacy.  Weeks,  232 
U.S.  at  398.  This  rationale  has  since  been  repeatedly 
and  squarely  rejected  by  the  Court  {e.g.,  Calandra, 
414  U.S.  at  347;  Linkletter  v.  Walker,  381  U.S.  618, 
637  (1965)),  and  with  ample  reason.  The  exclusion- 
ary rule  is  fundamentally  irrational  as  a  remedy  for 
unla\vful  invasions  of  privacy,  both  because  it  utterly 
fails  to  succor  those  most  deserving  of  a  remedy — 
the  innocent  victims  of  unreasonable  searches — and 
because,  as  Judge  Friendly  has  said  in  an  observation 
particularly  apt  in  cases  like  these  of  marginal  il- 
legality, *'the  benefit  received  [exclusion  of  evidence 
proving  the  defendant's  guilt]  is  wholly  dispropor- 
tionate to  the  wrong  suffered."  Friendly,  Tlie  Bill  of 
Rights  as  a  Code  of  Criviinal  Procedure,  53  Calif.  L. 
Rev.  929,  951  (1965). 

Another  early  rationale  for  the  exclusionaiy  rule 
was  that  it  served  to  safeguard  the  purity  of  the 
courts'  processes  by  forbidding  the  introduction  of 
tainted  evidence.  See  Elkim,  364  U.S.  at  222-223. 
But  the  ''imperative  of  judicial  integrity"  has  not  in 
fact  served  as  the  basis  for  deciding  cases.  Oaks, 
Studying  the  Excliisioimi^j  Ride  in  Search  and  Sei- 
zure, 37  U.  Chi.  L.  Rev.  665,  669  (1970).  The  Court 
has  recognized  that  the  strength  of  this  rationale  has 
been  steadily  eroded  by  a  series  of  decisions  i)ermit- 
ting  the  collateral  use  of  unlawfully  seized  evidence. 
See  pages  34-38,  infra.  Thus,  preserving  the  courts' 
distance  from  tainted  evidence  has  now  been  eclipsed 
by,  and  indeed  subsumed  within,  the  policy  of  deter- 


1032 


rence:  to  the  extent  that  the  judicial  integrity  ra- 
tionale was  intended  to  insulate  the  courts  from  be- 
coming partners  in  lawless  government  conduct,  that 
function  is  fully  served  by  the  policy  of  deterrence. 
See  Janis^  428  U.S.  at  458-459  n.35 ;  Stone  v.  Powell^ 
428  U.S.  at  484-485;  United  States  v.  Peltier,  422 
U.S.  531,  536-538  (1975). 

But  even  if  the  "imperative  of  judicial  integrity" 
had  survived  as  an  independent  justification  for  the 
exclusionaiy  iiile,  it  would  not  be  impugned  by  the 
"reasonable  mistake"  exception  that  we  propose  (see 
pages  44-45,  47-49,  65-68,  infra).  As  the  Court  recog- 
nized in  Peltier,  422  U.S.  at  537-538,  "the  'imperative 
of  judicial  integrity'  is  *  *  *  not  offended  if  law  en- 
forcement officials  reasonably  believed  in  good  faith 
that  their  conduct  was  in  accordance  with  the  law  even 
if  decisions  subsequent  to  the  search  or  seizure  have 
held  that  conduct  of  the  type  engaged  in  by  the  law  en- 
forcement officials  is  not  permitted  by  the  Constitu- 
tion." Indeed,  we  suggest  that  judicial  integrity  is 
put  in  greater  jeopardy  by  the  rendition  of  erroneous 
verdicts  caused  by  the  suppression  of  dispositive  evi- 
dence than  it  is  by  the  admission  of  evidence  that  a 
reasonably  well-trained  police  oflicer  could  not  have 
been  expected  to  know  was  being  obtained  in  viola- 
tion of  the  Fourth  Amendment. 

B.  The  Policy  Of  Deterrence  Dictates  A  Cost-Benefit 
Approach  To  The  Application  Of  The  Exclusionary 
Rule 

Recognition  that  the  policy  of  deterrence  is  the  only 
logical  justification  for  the  exclusionary^  rule  has  gov- 
erned the  Court's  consideration  of  a  multitude  of  ap- 
plications of  the  rule.  Because  "the  exclusion  of  evi- 
dence is  not  a  personal  constitutional  right  but  a  rem- 
edy," the  judiciary  "must  be  sensitive  to  the  costs  and 
benefits   of  its  imposition."    Gates,   slip   op.    11-12 
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(White,  J.,  concurring).  Indeed,  this  Court  has  long 
engaged  in  a  cost-benefit  analysis  when  it  has  con- 
fronted suggested  expansions  of  the  rule  or  has  ex- 
amined afresh  the  propriety  of  certain  applications  of 
the  rule.  For  example,  in  Alderumn  v.  United  States, 
894  U.S.  165,  174-175  (1969),  the  Court  ruled  that 
suppression  may  be  sought  only  by  one  whose  own 
Fourth  Amendment  rights  have  been  violated.  The 
Court  concluded  that  any  additional  benefits  that 
might  flow  from  extending  the  suppression  remedy  to 
persons  not  themselves  the  victims  of  unlawful 
searches  and  seizures  were  offset  by  "the  public  in- 
terest in  prosecuting  those  accused  of  crime  and  hav- 
ing them  acquitted  or  convicted  on  the  basis  of  all  the 
evidence  wiiich  exposes  the  truth."  Id.  at  175.  See 
also  United  States  v.  Salvucd,  448  U.S.  83,  94-95 
(1980)  ;  Rawlings  v.  Kentucky,  448  U.S.  98,  104-106 
(1980)  ;  United  States  v.  Payne)%  447  U.S.  727,  731- 
734  (1980);  Rakas  v.  Illinois,  439  U.S.  128,  137 
(1978).*^ 

Similarly,  the  Court's  recognition  of  the  permissible 
use  of  unlawfully  seized  evidence  as  an  impeachment 
tool  rests  on  the  conclusion  that  any  furthering  of  the 
deterrent  purpose  of  the  exclusionary  rule  would  be 
more  than  offset  by  the  interference  with  the  truth- 
finding  function  of  criminal  trials.  See  United  States 
V.  Have^i^,  446  U.S.  620  (1980);  Waldej^  v.  United 
States,  347  U.S.  62  (1954)  ;  see  also  Orcijon  v.  Mass, 
420  U.S.  714  (1975)  ;  Hams  v.  Neio  York,  401  U.S. 
222   (1971).    In  reaching  this  conclusion,  the  Court 


''  These  decisions  would  not  be  sustainable  if  the  "imperative 
of  judicial  integrity"  were  a  substantial  independent  basis  for 
the  exclusion  of  illeg-ally  obtained  evidence,  because  the  impjvct 
on  judicial  integrity  of  such  use  does  not  depend  in  the  least 
upon  whether  the  particular  defendant's  rights  were  infringed 
in  procuring  the  tainted  evidence. 


25-694   0-84-66 
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noted  in  Havens  that  any  increase  in  deterrence  oc- 
casioned "by  forbidding  impeachment  of  the  defend- 
ant who  testifies  [is]  deemed  insufficient  to  permit  or 
require  that  false  testimony  go  unchallenged,  with  the 
resulting  impairment  of  the  integrity  of  the  factfind- 
ing goals  of  the  criminal  trial"  (446  U.S.  at  627). 

Likewise,  the  Court  has  refused  to  apply  the  exclu- 
sionaiy  rule  when  the  initial  illegality  has  become  at- 
tenuated. E.g.,  United  States  v.  Ceccolini,  435  U.S.  at 
280.  Again,  a  cost-benefit  analysis  controlled  the  out- 
come of  the  case  (ibid.) : 

The  cost  of  permanently  silencing  [a  live  wit- 
ness] is  too  great  for  an  evenhanded  system  of 
law  enforcement  to  bear  in  order  to  secure  such 
a  speculative  and  very  likely  negligible  deterrent 
effect. 

The  Court  also  has  employed  a  cost-benefit  analysis 
in  determining  whether  to  apply  the  exclusionary  rule 
to  various  types  of  proceedings  other  than  the  crim- 
inal trial  itself.  In  Calandra,  the  Court  refused  to 
prohibit  the  use  of  illegally  seized  evidence  in  grand 
juiy  proceedings.  In  reaching  this  result,  the  Court 
stated  (414  U.S.  at  851-352;  footnote  omitted) : 

Any  incremental  deterrent  effect  which  might 
be  achieved  by  extending  the  rule  to  grand  jury 
proceedings  is  uncertain  at  best.  *  *  *  We  there- 
fore decline  to  embrace  a  view  that  would  achieve 
a  speculative  and  undoubtedly  minimal  advance 
in  the  deterrence  of  police  misconduct  at  the  ex- 
pense of  substantially  impeding  the  role  of  the 
grand  jury. 

A  like  analysis  was  employed  in  Stone  v.  Powell, 
428  U.S.  at  482-495,  where  the  Court  held  that  the 
substantial  costs  to  society  of  the  suppression  remedy 
would  outweigh  any  marginal  deterrent  effect  that 
might  follow  from  permitting  state  prisoner  to  re- 
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litigate  search  and  seizure  claims  in  federal  habeas 
corpus  proceedings.  And  in  Jcinis,  428  U.S.  at  454, 
the  Court  concluded  that  ''exclusion  from  federal  civil 
proceedings  of  evidence  unlawfully  seized  by  a  state 
criminal  enforcement  officer  has  not  been  shown  to 
have  a  sufficient  likelihood  of  deterring  the  conduct 
of  the  state  police  so  that  it  outweighs  the  societal 
costs  imposed  by  the  exclusion." 

Finally,  the  Court  has  employed  the  same  balancing 
analysis  when  considering  whether  Fourth  Amend- 
ment decisions  should  be  applied  retroactively.  See, 
e.g.,  Peltier,  422  U.S.  at  538-539 ;  Williams  v.  United 
States,  401  U.S.  646,  654-655  (1971)  (plurality  opin- 
ion);  Desist  V.  United  States,  394  U.S.  at  249-250; 
Linkletter  v.  Walket%  381  U.S.  at  636-639.^  In  these 
cases,  the  Court  has  recognized  that  retroactive  ap- 
plication of  new  Fourth  Amendment  standards  can- 
not meaningfully  promote  the  deterrent  purpose  of 
the  exclusionary  rule. 

In  short,  the  Court  has  steadfastly  declined  to  apply 
the  exclusionary  rule  in  circumstances  in  which  the 
degree  of  incremental  deterrence  that  suppression 
might  provide  is  outweighed  by  the  attendant  societal 
costs.*  This  cost-benefit  approach  is  a  necessary  corol- 


«  To  the  extent  that  United  States  v.  Johnson,  457  U.S.  537 
(1982),  may  be  read  as  a  departure  from  these  cases,  we  sug- 
gest that  it  reflects  only  the  Court's  concern  with  according 
fundamental  fairness  for  persons  similarly  situated  rather  than 
any  general  retreat  from  the  balancing  analysis  that  the  Court 
has  consistently  employed  in  the  context  of  tlie  exclusionaiy 
rule. 

*  Using  the  same  reasoning,  lower  federal  courts  have  placed 
similar  limitations  on  the  application  of  the  exclusionary  rule. 
See,  e.g.,  Donovan  v.  Federal  Clearing  Die  Casting  Co.,  (595 
F.2d  1020  (7th  Cir.  1982)  (exclusionary  rule  inapplicable  to 
evidence  seized  by  Occupational  Safety  and  Health  Administra- 
tion pursuant  to  subsequently-invalidated  search   wan-ant) ; 
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lary  to  the  fact  that  deterrence  is  the  only  logical 
justification  for  the  rule. 

IL  THE  COSTS  OF  THE  EXCLUSIONARY  RULE  OUT- 
WEIGH ITS  BENEFITS  WHEN  IT  IS  APPLIED  TO 
SUPPRESS  EVIDENCE  OBTAINED  IN  A  SEARCH 
AND  SEIZURE  THAT  A  REASONABLY  WELL- 
TRAINED  OFFICER  WOULD  NOT  HAVE  RECOG- 
NIZED AS  A  VIOLATION  OF  THE  FOURTH 
AMENDMENT 

After  nearly  70  years  of  experience  with  the  ex- 
clusionary rule,  it  is  now  appropriate  for  the  Court 
to  employ  the  same  type  of  cost-benefit  analysis  uti- 
lized in  the  past  in  evaluating  particular  applications 
of  the  rule  (see  pages  34-38,  supra)  to  a  consideration 
of  the  wisdom  of  its  application  to  reasonable  mis- 
takes. Preliminarily,  however,  we  suggest  that  this 
weighing  is  not  properly  performed  on  scales  that  are 
evenly  balanced.  By  excluding  unquestionably  reliable 
and  relevant  evidence,  the  exclusionary  rule  operates 
in  precisely  the  opposite  manner  from  what  we  gen- 


Tirado  V.  Commissioner,  689  F.2d  307  (2d  Cir.  1982)  (evidence 
unlawfully  seized  by  federal  narcotics  agents  admissible  in  a 
federal  civil  tax  proceeding;  unlikely  that  narcotics  agents 
would  be  deterred  by  prospect  that  illegally  seized  evidence 
might  be  unavailable  in  a  future  tax  proceeding);  United 
States  v.  Lee,  540  F.2d  1205,  1211  (4th  Cir.),  cert,  denied,  429 
U.S.  894  (1976)  (exclusionary  rule  inapplicable  to  sentencing 
proceedings) ;  United  States  v.  Schipani,  435  F.2d  26,  28  (2d 
Cir.  1970),  cert,  denied,  401  U.S.  983  (1971)  (same);  United 
States  V.  Bazzano,  No.  81-1936  (3d  Cir.  June  17,  1983)  (en 
banc)  (exclusionary  rule  inapplicable  at  probation  revocation 
hearings)  ;  United  States  v.  Winsett,  518  F.2d  51,  53-55  (9th 
Cir.  1975)  (same)  ;  United  States  v.  Hill,  447  F.2d  817,  818-819 
(7th  Cir.  1971)  (same) ;  United  States  ex  rel.  Sperling  v.  Fitz- 
patHck,  426  F.2d  1161,  1163-1164  (2d  Cir.  1970)  (same).  But 
see  Lopez-Mendoza  v.  Immigration  and  Naturalization  Service, 
705  F.2d  1059  (9th  Cir.  1983)  (en  banc)  (exclusionary  rule 
applicable  in  civil  deportation  proceedings) . 
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erally  demand  of  other  iniles  of  evidence.  See,  e.g., 
C.  McConiiick,  Handbook  of  the  Laiv  of  Evidence  §  72 
(E.  Cleaiy  ed.  1972).  Thus,  the  rule's  benefits  should 
not  simply  be  presumed ;  the  rule's  application  to  par- 
ticular classes  of  cases  requires  more  than  an  as- 
sumption that  it  might  have  the  desired  deterrent 
effect.  As  the  Chief  Justice  obsen^ed  in  his  concur- 
rence in  Stone  v.  Powell,  428  U.S.  at  499-500: 

To  vindicate  the  continued  existence  of  this 
judge-made  i*ule,  it  is  incumbent  upon  those  who 
seek  its  retention  *  *  *  to  demonstrate  that  it 
senses  its  declared  deterrent  puipose  and  to  show 
that  the  results  outweigh  the  rule's  heavy  costs 
to  rational  enfoix:ement  of  the  criminal  law. 
*  *  *  The  burden  rightly  rests  upon  those  who 
ask  society  to  ignore  trustworthy  evidence  of 
guilt,  at  the  expense  of  setting  obviously  guilty 
criminals  free  to  ply  their  trade. 

Similarly,  Justice  White  stated  in  his  Gates  concur- 
rence (slip  op.  12) : 

[A]ny  rule  of  evidence  that  denies  the  juiy  ac- 
cess to  clearly  probative  and  reliable  evidence 
must  bear  a  heavy  burden  of  justification,  and 
must  be  carefully  limited  to  the  circumstances  in 
which  it  will  pay  its  way  by  deterring  oflicial 
lawlessness. 

See  also  Wilkey,  The  Exclusionary  Rule:  Costs  and 
Viable  Alfomatives,  1  Crim.  Just.  Ethics  16,  20 
(1982).  In  any  event,  as  we  shall  now  demonstrate, 
such  an  analysis  reveals  that  the  costs  of  the  rule  far 
outweigh  its  presumed  benefits  when  api)lied  to  police 
actions  that  may  in  retrospect  be  deemed  illegal  but 
would  not  have  been  recognizable  as  such  to  a  reason- 
ably well-trained  ofiicer.  Accordingly,  the  Court 
should  have  no  hesitation  in  fashioning  an  appropriate 
exception  to  the  rule. 
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A-  The  Presumed  Benefits  Of  The  Exclusionary  Rule 
Are  Not  Realized  By  Applying  It  To  Suppress  Evi- 
dence Obtained  In  Searches  Or  Seizures  That  Were 
Not  Recognizably  Violative  Of  The  Fourth  Amend- 
ment 

1.  The  principal  benefit  claimed  for  the  exclusion- 
aiy  rule  is  its  deterrent  effect.  Unfortunately  for  the 
rule's  proponents,  however,  its  deterrent  effect  has 
never  been  proven,  either  in  an  absolute  sense  or  rela- 
tive to  alternative,  less  costly  means  of  enforcing  the 
Fourth  Amendment.  The  Court  itself  has  acknowl- 
edged the  lack  of  reliable  empirical  evidence  to  sup- 
port the  deterrent  effect  of  the  exclusionary  rule.  In 
Wolf  V.  Colorado,  338  U.S.  25,  44  n.5  (1949)  (Mur- 
phy, J.,  dissenting),  Justice  Murphy  argued  that  his 
own  "statistical  study"  of  police  chiefs  supported  a 
broadened  application  of  the  rule.^^  Several  years 
later,  however,  the  Court  observed  that  "[t]here  is  no 
reliable  evidence  known  to  us  that  inhabitants  of  those 
states  w^hich  exclude  the  [tainted]  evidence  suffer  less 
from  lav/less  searches  and  seizures  than  those  of  states 
that  admit  it."  Irvine  v.  California,  347  U.S.  128,  136 
(1954).  See  also  Elkins,  364  U.S.  at  218  ("it  cannot 
positively  be  demonstrated  that  enforcement  of  the 
criminal  law  is  either  more  or  less  effective  under 
either  rule"). 

Since  Mapp,  of  course,  there  have  been  no  meaning- 
ful comparative  statistics  showing  the  effect  the  ex- 
clusionary iiile  has  had  upon  police  conduct.  See  Janis, 


^*  Justice  Murphy's  study  consisted  of  26  replies  to  a  ques- 
tionnaire he  himself  sent  to  the  police  chiefs  of  38  larg^e  cities. 
Only  those  replies  "of  any  significance"  were  discussed  in  the 
text  of  his  dissenting  opinion  (338  U.S.  at  44  n.5).  However 
commendable  Justice  Murphy's  attempt  to  gather  empirical 
evidence  may  have  been,  he  himself  recognized  the  need  for 
more  comprehensive  research  (ibid.) . 
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428  U.S.  at  452  &  n.24.  The  Court  has  noted  twice  in 
recent  yeai*s  that  the  avaihxble  empirical  studies  are 
virtually  useless.  Sto7ie  v.  Powell,  428  U.S.  at  492  & 
n.32;  id.  at  498-499  (Burger,  C.J.,  concurring); 
Janis,  428  U.S.  at  449-453.  This  situation  is  not  sur- 
prising in  view  of  the  manifest  difficulty  of  designing 
and  implementing  an  adequately  controlled  compara- 
tive study  that  could  produce  objectively  valid  results. 
The  commentators,  like  this  Court,  have  concluded 
that  there  is  no  reliable  evidence  to  support  the  prop- 
osition that  the  exclusionaiy  rule  operates  effectively 
to  deter  police  misconduct.  The  author  of  the  leading 
empirical  study  on  the  question  has  concluded  (Oaks, 
supra,  37  U.  Chi.  L.  Rev.  at  755) : 

As  a  device  for  directly  deterring  illegal 
searches  and  seizures  by  the  police,  the  exclu- 
sionaiy rule  is  a  failure.  There  is  no  reason  to 
expect  the  rule  to  have  any  direct  effect  on  the 
overwhelming  majority  of  police  conduct  that  is 
not  meant  to  result  in  prosecutions,  and  there  is 
hardly  any  evidence  that  the  rule  exerts  any  de- 
terrent effect  on  the  small  fraction  of  law  en- 
forcement activity  that  is  aimed  at  prosecution. 
What  is  known  about  the  deterrent  effect  of  sanc- 
tions suggests  that  the  exclusionary  rule  operates 
under  conditions  that  are  extremely  unfavorable 
for  deterring  the  police.  The  harshest  criticism 
of  the  rule  is  that  it  is  ineffective. 

Thus,  the  rule  cannot  be  reliably  shown  to  fulfill 
the  only  pui^Dose  that  justifies  its  implementation. 
Nevertheless,  we  accept  as  intuitively  plausible  (even 
if  not  empirically  demonstrated)  the  premise  that  sup- 
pression of  evidence  in  a  criminal  trial  can  to  some  ex- 
tent or  in  some  circumstances  deter  law  enforcement 
officers  from  violations  of  the  Fourth  Amendment. 
What  is  pertinent  to  the  present  inquiiy  is  how  well,  if 
at  all,  deterrence  can  operate  in  the  "reasonable  mis- 


1040 


take"  context.  It  seems  apparent  that  the  degree  of 
deterrence  achieved  by  the  exclusionary  rule  is  likely 
to  vaiy  in  relation  to  two  factors :  the  extent  to  which 
imposition  of  the  suppression  sanction  is  '^painful," 
and  the  extent  to  which  the  officer  can  predict  at  the 
time  he  acts  that  his  action  is  improper  and  therefore 
likely  to  lead  to  imposition  of  the  sanction.  Cases 
such  as  Calandra,  Stone  v.  Powell,  Janis,  and  Havens 
turn  upon  the  Court's  assessment  of  the  first  of  these 
factors;  they  reach  the  result  they  do  because  it  ap- 
peared unlikely  to  the  Court  that  police  officers  would 
be  encouraged  to  engage  in  prohibited  conduct  by  the 
availability  of  the  particular  uses  of  unlawfully 
seized  evidence  there  permitted.  Thus,  any  specula- 
tive deterrent  effect  was  clearly  outweighed  by  the 
evident  costs  of  suppression. 

The  present  cases  call  upon  the  Court  to  evaluate 
the  second  factor,  i.e.,  whether  deterrence  will  be  too 
slight  to  justify  the  costs  of  suppression  when  the 
conduct  in  question  is  of  a  sort  that  a  reasonably 
well-trained  officer  would  not  recognize  to  be  unlaw- 
ful. In  advancing  the  contention  that  exclusion  of 
evidence  is  unjustified  in  such  circumstances,  we  do 
not  (and  need  not)  go  so  far  as  to  suggest  that  adop- 
tion of  a  reasonable  mistake  exception  would  have  no 
effect  at  all  on  the  presumed  deterability  of  Fourth 
Amendment  violations.  Perhaps  it  is  tenable  to  sup- 
pose that,  if  police  are  responsive  to  the  suppression 
sanction,  then  the  more  sweeping  and  stringent  the 
use  of  the  sanction,  the  more  cautious  they  will  be  in 
cases  in  which  there  is  any  room  for  doubt  about  the 
legality  of  a  proposed  search  or  seizure,  a  point  the 
Court  made  in  United  States  v.  Johnson,  457  U.S.  at 
560-561. 

But  the  mere  fact  that  some  deterrence  may  be 
postulated  plainly  cannot  control  the  inquiry  hei-e.   If 
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it  did,  the  Court's  decisions  imposing  the  ''standing" 
requirement,  for  example,  would  be  totally  untenable ; 
it  is,  after  all,  hardly  disputable  that  a  laile  allowing 
any  defendant  to  obtain  suppression  would  be  far 
more  likely  to  deter  than  one  excluding  the  fniits  of 
searches  that  were  not  recognizably  illegal  at  the  time 
they  were  undertaken.  The  question,  in  short,  does 
not  turn  merely  upon  identification  of  some  reason- 
able possibility  of  deterrence,  but  requires  an  evalua- 
tion of  the  substantiality  of  the  anticipated  deter- 
rence. As  the  Court  noted  in  Michigan  v.  Tucker^  417 
U.S.  433,  447  (1974): 

The  deterrent  purpose  of  the  exclusionary  rule 
necessarily  assumes  that  the  police  have  engaged 
in  willful,  or  at  the  very  least  negligent,  conduct 
which  has  deprived  the  defendant  of  some  right. 
By  refusing  to  admit  evidence  gained  as  a  result 
of  such  conduct,  the  courts  hope  to  instill  in  those 
particular  investigating  officers,  or  in  their  fu- 
ture countei^parts,  a  greater  degree  of  care  to- 
ward the  rights  of  an  accused.  Where  the  offi- 
cial action  was  pursued  in  good  faith,  however, 
the  deterrence  rationale  loses  much  of  its  force. 

Similarly,  in  Peltier,  422  U.S.  at  542,  the  Court 
stated : 

If  the  purpose  of  the  exclusionary  rule  is  to  deter 
unlawful  police  conduct  then  evidence  obtained 
from  a  search  should  be  suppressed  only  if  it 
can  be  said  that  the  law  enforcement  officer  had 
knowledge,  or  may  properly  be  charged  with 
knowledge,  that  the  search  was  unconstitutional 
under  the  Fourth  Amendment. 

See  also  Janis,  428  U.S.  at  458-459  n.85;  United 
States  V.  Mahoney,  No.  82-1452  (5th  Cir.  Aug.  22, 
1983),  slip  op.  6707  ("[T]here  may  be  benefit  in  uni- 
formly applying  the  exclusionaiy  i*ule  such  that  legal- 
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ity  is  the  sole  index  of  exclusion.   Those  benefits  bear 
in  our  view  too  great  a  price") . 

2.  Experience  teaches  that  Fourth  Amendment 
violations  vary  greatly  in  their  gravity  and,  we  sub- 
mit, in  their  amenability  to  deterrence.  At  one  end  of 
the  spectmm,  when  officers  have  made  Fourth 
Amendment  intrusions  under  circumstances  "so  lack- 
ing in  indicia  of  probable  cause  as  to  render  official 
belief  in  its  existence  entirely  unreasonable,"  or  en- 
gaged in  law  enforcement  activities  that  constitute 
"flagrantly  abusive  violation  [s]  of  Fourth  Amend- 
ment rights,"  "the  deterrent  value  of  the  exclusionary 
inile  is  most  likely  to  be  effective."  Browyi  v.  Illinois^ 
422  U.S.  590,  610-611  (1975)  (Powell,  J.,  concur- 
ring).^^   By  contrast,  when  there  is  merely  a  "tech- 


11  "[T]he  object  of  deterrence  would  be  sufficiently  achieved 
if  the  police  were  denied  the  fruit  of  activity  intentionally  or 
flagrantly  illegal — where  there  was  no  reasonable  cause  to  be- 
lieve there  was  reasonable  cause."  H.  Friendly,  Benchmarks 
261  (1967)  (footnote  omitted).  See  also  Wright,  Must  the 
Criminal  Go  Free  If  the  Constable  Blunders?,  50  Tex.  L.  Rev. 
736,744-745  (1972). 

In  accord  with  that  sentiment,  the  ALI's  Model  Code  of 
Pre- Arraignment  Procedure  §SS290.2(2)  (1975),  provides 
that  "[a]  motion  to  suppress  evidence  *  *  *  shall  be  granted 
only  if  *  *  *  the  violation  upon  which  it  is  based  was  sub- 
stantial *  *  *."  In  turn,  the  substantiality  of  a  violation  is  to 
be  determined  from  a  consideration  of  "all  the  circumstances" 
of  a  case  {id.  §  SS  290.2(4) ),  except  in  those  situations 
where  a  violation  is  "gross,  wilful  and  prejudicial  to  the  ac- 
cused" or  "appears  to  be  part  of  the  practice  of  the  law  en- 
forcement agency"  {id.  §  SS  290.2(3) ).  As  one  commenta- 
tor has  stated,  "the  purpose  of  the  test  is  to  invite  courts  to 
reconsider  the  need  for  exclusion  where  the  fourth  amend- 
ment violation  is  relatively  minor  and  is  neither  willful  nor 
reflective  of  agency  policy  or  general  indiflference  to  individ- 
uals' rights."  Schroeder,  Deterring  Fourth  Amendment  Vio- 
lations: Alternatives  to  the  Exclusionary  Rule,  69  Geo.  L.J. 
1361,1423(1981)  (footnote  omitted) . 
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nical"  violation  of  Fourth  Amendment  rights  occa- 
sioned by  actions  that  a  reasonably  well-trained  police 
officer  would  not  recognize  as  impermissible,  "the  de- 
terrence rationale  of  the  exclusionaiy  rule  does  not 
obtain,"  and  there  is  accordingly  "no  legitimate  justi- 
fication for  depriving  the  prosecution  of  reliable  and 
probative  evidence."  Id.  at  611-612. 

In  our  view,  if  the  exclusionaiy  nde  is  to  function 
tolerably  in  our  society,  it  must  take  account  of  these 
differences.  Thus,  we  endorse  Justice  White's  opinion 
(Stone  V.  Powell,  428  U.S.  at  538  (White,  J.,  dissent- 
ing) )  that 

the  rule  should  be  substantially  modified  so  as  to 
prevent  its  application  in  those  many  circum- 
stances where  the  evidence  at  issue  was  seized 
by  an  officer  acting  in  the  good-faith  belief  that 
his  conduct  comported  with  existing  law  and  hav- 
ing reasonable  grounds  for  this  belief.  These  are 
recurring  situations ;  and  recurringly  evidence  is 
excluded  without  any  realistic  expectation  that 
its  exclusion  will  contribute  in  the  slightest  to 
the  purposes  of  the  rule,  even  though  the  trial 
will  be  seriously  affected  or  the  indictment  dis- 
missed. 

See  also  Gates,  slip  op.  1,  12  (White,  J.,  concurring). 

This  type  of  focused  exception  responsive  to  the 
policies  of  the  exclusionaiy  lule  has  been  expressly 
adopted  by  the  Fifth  Circuit.  United  States  v.  Wil- 
Hams,  622  F.2d  880  (5th  Cir.  1980)  (en  banc),  cert, 
denied,  449  U.S.  1127  (1981).  There,  a  federal  agent 
who  had  previously  arrested  Williams  in  Ohio  for  a 
narcotics  violation  encountered  her  in  Georgia.  The 
agent  knew  that  a  condition  of  Williams'  release  on 
bond  pending  appeal  was  that  she  remain  in  Ohio. 
Accordinglv,  the  accent  arrested  Williams  for  violat- 
ing  this  condition  and,  in  ensuing  searches  incident  to 
the  arrest,  seized  heroin  from  Williams'  possession. 
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Sitting  en  banc,  the  Fifth  Circuit  held  unanimously 
that  the  district  court  should  not  have  suppressed  the 
heroin.  One  majority  of  the  court  held  that  the  fed- 
eral agent  had  legal  authority  to  arrest  Williams  be- 
cause, by  violating  the  conditions  of  her  bail  release, 
she  had  committed  the  crime  of  contempt  of  court  in 
the  agent's  presence  (622  F.2d  at  836-839).  A  differ- 
ent, overlapping  majority  of  the  court  held  that,  irre- 
spective of  the  validity  of  Williams*  arrest,  the  heroin 
should  not  have  been  suppressed  because  the  agent 
had  acted  in  good  faith  in  arresting  and  searching 
Williams,  and  could  not  reasonably  be  expected  to 
have  known  that  there  was  serious  doubt  concerning 
his  authority  to  make  the  arrest.  Because  the  pur- 
pose of  the  exclusionary  rule  is  to  deter  "willful  or 
flagrant  actions  by  police,  not  reasonable,  good-faith 
ones"  (id.  at  840),  the  court  concluded  that  it  made 
no  sense  to  suppress  evidence  in  these  circumstances, 
"unless  we  somehow  wish  to  deter  [police  officers] 
from  acting  at  alF'  (id.  at  842) .  The  court  noted  that 
its  decision  was  fully  consistent  with  this  Court's 
cost-benefit  approach  to  the  exclusionary  rule  (id.  at 
842-843;  citations  omitted;  emphasis  added) : 

Any  slight  deterrent  effect  of  excluding  fruits 
of  good-faith  arrests  is  even  less  than  the  small 
deterrence  from  suppressing  the  fruits  of  illegal 
police  actions  that  are  attenuated  in  effect,  that 
are  challenged  in  habeas  corpus  petitions  on 
fourth  amendment  grounds,  that  are  used  in 
grand  jury  deliberations,  or  that  are  used  for 
impeachment.  Yet  the  Supreme  Court  has  found 
that  the  deterrent  effect  of  exclusion  in  the  ex- 
amples listed  and  others  does  not  justify  the  so- 
cietal harm  incurred  by  suppessing  relevant  and 
incriminating  evidence.  The  good-faith  exception 


1045 


that  we  explicitly  reco^e^nize  today  is  of  a  kind 
with  these.''-' 

3.    The  ''reasonable  mistake"  exception  to  the  ex- 
clusionaiy  rule  that  we  advocate  will  be  appropriate 


^'  The  Fifth  Circuit  has  recently  applied  the  Williams  inile 
in  Uiiited  States  v.  Mahoney.  No.  82-1452  (Aug-.  22,  1083). 
Other  courts  have  adopted  similar  rules.  See  United  States  v. 
Ajlouny,  629  F.2d  830,  840-841  (2d  Cir.  1980),  cert,  denied, 
449  U.S.  1111  (1981)  (even  if  \vai*rantless  national  security 
\viretap  was  unlawful,  suppression  not  required  where  ag-ents 
acted  in  good  faith  and  could  not  be  charged  with  knowledge 
that  their  conduct  was  improper) ;  United  States  v.  Nolan,  530 
F.  Supp.  386,  396-399  (W.D.  Pa.  1981)  (suppression  not  re- 
quired for  what  was,  at  most,  a  technical,  good  faith  violation 
of  the  knock-and-announce  rule);  United  States  v.  Wilson, 
528  F.  Supp.  1129,  1132  (S.D.  Fla.  1982)  (even  if  arrest  ef- 
fectuated outside  of  officers'  territorial  jurisdiction  was  not  a 
la\\^ul  citizen's  arrest,  good  faith  exception  bars  suppression 
of  marijuana) ;  Gifford  v.  State,  630  S.W.2d  387.  391  (Tex. 
Crim.  App,  1982)  (suppression  not  required  where  officers 
relied  in  good  faith  on  a  search  warrant  later  found  to  be 
technically  defective);  People  V.  Adanis,  53  N.Y.2d  1,  9-10, 
422  N.E.2d  537,  541,  439  N.Y.S.2d  877,  881-882  (1981)  (sup- 
pression not  required  where  agent  relied  in  reasonable  good 
faith  on  puiiDorted  authority  of  accused's  girlfriend  to  consent 
to  a  search  of  his  apartment) ;  cf.  cases  cited  at  pages  37-38 
note  9,  supra. 

A  number  of  legal  commentators  have  joined  the  Fifth  Cir- 
cuit and  other  courts  following  its  lead  in  noting  the  absence 
of  any  meaningful  deterrent  effect  when  police  officers  have 
acted  in  the  reasonable  belief  that  their  conduct  was  lawful. 
See,  e.g.,  Carrington,  Good  Faith  Mistakes  and  the  Exclusion- 
ary Rule,  1  Crim.  Just.  Ethics  35,  37-38  (1982)  ;  Schroeder, 
Deterring  Fourth  Amendment  Violations:  Alternatives  to  the 
Exclusionary  Rule,  69  Geo.  L.J.  1361,  1380  (1981);  Ball,  Good 
Faith  and  the  Fourth  Amendment:  The  "Reasonable"  Excep- 
tion to  the  Exclusionary  Rule,  69  J.  Crim.  L.  &  Criminology 
635,  650  (1978) ;  Kaplan,  The  Limits  of  the  Exclusiona.ry  Ride, 
26  Stan.  L.  Rev.  1027,  1044  (1974). 
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in  a  variety  of  factual  settings,  not  all  of  which  can 
or  should  be  precisely  mapped  out  at  this  stage  of  the 
development  of  the  exception.  But  the  facts  in  United 
States  V.  Williams  and  in  Quintero  well  illustrate  two 
situations  in  which  the  exclusionary  rule  should  be 
modified  to  accommodate  the  practical  realities  of 
police  work.  In  Williams,  the  officer  was  required  to 
make  an  on-the-spot  decision  concerning  the  scope  of 
his  arrest  powers,  a  legal  issue  that  had  not  been 
judicially  resolved.  Irrespective  of  what  an  appellate 
court  might  ultimately  announce  as  the  correct  an- 
swer to  that  legal  question,  there  can  be  no  doubt  that 
the  officer  was  not  unreasonable  in  believing  that  he 
had  observed  the  commission  of  a  crime  in  his  pres- 
ence. Society  expects  the  police  to  act  in  such  situa- 
tions, and  it  cannot  seriously  be  urged  that  society  is 
benefitted,  or  that  individual  constitutional  liberties 
are  meaningfully  advanced,  by  a  rule  of  law  that 
causes  an  officer  to  doubt  the  propriety  of  taking  ac- 
tion when  he  observes  what  he  reasonably  believes  to 
be  an  offense  in  progress. 

Similarly,  in  Quintero,  the  court  found  that  the  ar- 
resting officer  believed  he  had  probable  cause  to  arrest 
the  respondent  (82-1711  Pet.  App.  6) ;  indeed,  it  is 
difficult  to  imagine  that  the  officer  could  have  believed 
anything  else.  But  regardless  of  the  "correct"  answer 
to  the  probable  cause  issue,"^^  the  officer  was  called 


"  In  our  view,  it  is  clear  that  the  Supreme  Court  of  Colorado 
misread  Brown  v.  Texas,  443  U.S.  47  (1979).  In  Brown,  the 
Court  held  that  the  police  had  unlawfully  detained  Brown 
"[i]n  the  absence  of  any  basis  for  suspecting  [him]  of  mis- 
conduct" (id.  at  52).  Brown  had  merely  refused  to  identify 
himself  when  stopped  in  an  area  frequented  by  drug  traf- 
fickers; the  police  could  articulate  no  objective  facts  suggesting 
that  Brown  was  himself  engaged  in  drug  dealings  or  in  any 
other  criminal  activity  (id.  at  49,  52) .  In  Quintero,  by  con- 
trast, the  arresting  officer  did  articulate  (and  the  state  supreme 
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upon  to  make  an  immediate  judgment  involving  a 
mixed  question  of  law  and  fact  as  to  v/hich,  at  mini- 
mum, reasonable  persons  could  dilTer.  Again,  society 
is  not  benefitted  by  a  rule  of  law  that  seeks  to  ''deter" 
law  enforcement  officers  who  reasonably  believe  that 
a  crime  has  been  committed  from  performing  their 
duty  to  make  an  arrest. 

As  the  cases  now  before  the  Court  demonstrate, 
policemen  are  not  trained  legal  technicians ;  neverthe- 
less, they  are  expected  to  make  quick  decisions,  often 
involving  complicated  legal  and  factual  analyses,  'in 
the  coui'se  of  the  difficult  and  often  dangerous  busi- 
ness of  law  enforcement."  Wright,  Must  the  Criviinal 
Go  Free  If  the  Constable  Blunders?,  50  Tex.  L.  Rev. 
736,  741  (1972).  Thus,  countless  officers  in  the  field 
must  daily  decide  under  rapidly-changing  circum- 
stances whether  there  exists  the  requisite  probable 
cause  to  support  an  arrest  or  a  search,  reasonable 
suspicion  to  justify  an  investigative  detention,  or  exi- 
gent circumstances  permitting  warrantless  action.  In 
such  cases,  "[ijnadvertent  errors  of  judgment"  and 
"honest  mistakes"  will  "inevitably  occur  given  the 
pressures  inherent  in  police  work  having  to  do  with 
serious  crimes."  Bivens,  403  U.S.  at  418  (Burger, 
C.J.,  dissenting). 

The  uncertainties  inherent  in  police  work  are  ex- 
acerbated by  a  lack  of  coherent  Fourth  Amendment 
standards  that  are  readily  recognizable  and  can  be 
predictably  applied  by  officei^s  in  the  field.  Too  often, 
courts  leave  police  officei*s  to  resolve  these  difficult 
questions  for  themselves,  see  New  York  v.  Belton,  453 


court  recited)  the  objective  factors  that  led  him  to  conclude 
that  respondent  had  committed  a  burglary  (82-1711  Pet.  Aj)]). 
3-7) .  Nevertheless,  for  purposes  of  this  case,  we  must  assume 
that  the  state  supreme  court  correctly  detennined  the  probable 
cause  issue. 
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U.S.  454,  470  (1981)  (Brennan,  J.,  dissenting),  and 
then  feel  free  to  second-guess  what  appeared  at  the 
time  to  have  been  reasonable  judgments.  The  result 
is  that  the  courts  have  engendered  a  ''state  of  uncer- 
tainty" that  is  "intolerable"  to  the  officer  on  the  beat. 
Coolidge  v.  New  Hampshire,  403  U.S.  at  490-491 
(Harlan,  J.,  concurring).^''  Without  the  ability  ac- 
curately to  predict  how  courts  will  resolve  Fourth 
Amendment  questions,  law  enforcement  officers  will 
neither  know  the  scope  of  their  authority  nor  be  suf- 
ficiently deterred  from  improper  action  to  justify  ap- 
plication of  the  exclusionary  i-ule.  See  New  York  v. 
Belton,  453  U.S.  at  459-460;  see  also  LaFave,  Im- 
proving Police  Performance  Through  the  Exclusion- 
ary mde,  30  Mo.  L.  Rev.  391,  395  (1965).^ 


16 


^*  As  Justice  Frankfurter  once  remarked,  "the  course  of  true 
law  pertaining  to  searches  and  seizures  *  *  *  has  not — to  put 
it  mildly — run  smooth."  Chapman  v.  United  States,  365  U.S. 
610,  618  (1961)  (Frankfurter,  J.,  concumng).  See  also  Cady 
v.  Dombrowski,  413  U.S.  433,  440  (1973)  ("this  branch  of  the 
law  is  something  less  than  a  seamless  web").  Legal  com- 
mentators have  agreed  with  these  observations.  See,  e.g., 
Amsterdam,  Perspectives  on  the  Fourth  Amendment,  58  Minn. 
L.  Rev.  349  (1974)  ("For  clarity  and  consistency,  the  law  of 
the  fourth  amendment  is  not  the  Supreme  Court's  most  suc- 
cessful product");  Kaplan,  The  Limits  of  the  Exclusionary 
Rule,  26  Stan.  L.  Rev.  1027,  1033  (1974)  (Fourth  Amendment 
law  "is  so  complicated  and  abstruse  that  the  police  often 
honestly  and  reasonably  cannot  determine  in  advance"  how  it 
will  be  applied) ;  Goodpaster,  An  Essay  on  Ending  the  Exclu- 
sionary Rule,  33  Hastings  L.J.  1065,  1092  (1982)  (Fourth 
Amendment  law  marked  by  "sophisticated,  complicated,  and 
confusing  decisions") . 

^^  As  Professor  LaFave  has  noted,  "  [t]  he  threat  of  evidence 
exclusion  can  have  little  impact  unless  decision-making  officers 
have  some  basis  for  determining  what  conduct  will  bring  about 
exclusion"  (30  Mo.  L.  Rev.  at  396) . 
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There  is  no  basis  for  faulting  an  officer  who  has 
made  a  reasonable  but  incorrect  assessment  regard- 
ing the  existence  of  reasonable  suspicion  or  probable 
cause  or  the  necessity  of  obtaining  a  warrant.  Fourth 
Amendment  adjudications  inevitably  leave  "much 
room  for  disagreement  among  judges,  each  of  whom 
is  convinced  that  both  he  and  his  colleagues  are  rea- 
sonable men.  Surely  when  this  Court  divides  five  to 
four  on  issues  of  probable  cause,  it  is  not  tenable  to 
conclude  that  the  officer  was  at  fault  or  acted  unrea- 
sonably in  making  the  arrest."  Stone  v.  Powell,  428 
U.S.  at  540  (White,  J.,  dissenting). ^«  Justice  White 
went  on  to  note  (id.  at  539-540)  : 

[E]xperience  tells  us  that  there  will  be  those  oc- 
casions w^here  the  trial  or  appellate  court  will 
disagree  on  the  issue  of  probable  cause,  no  mat- 
ter how  reasonable  the  grounds  for  arrest  ap- 
peared to  the  officer  and  though  reasonable  men 


^^  And,  of  course,  the  instances  are  legion  in  which  lower 
courts  have  erroneously  condemned  officers'  actions  as  violative 
of  tlie  Fourth  Amendment.  Indeed,  last  Term  alone  this  Court 
reversed  seven  lower  court  decisions  that  had  invalidated 
searches  or  seizures  on  Fourth  Amendment  grounds.  Micliicjan 
v.  Long,  No.  82-256  (July  6,  1983)  ;  Illinois  V.  Andreas,  No. 
81-1843  (July  5,  1983)  ;  Illinois  v.  Lafayette,  No.  81-1859 
(June  20,  1983)  ;  United  States  v.  Villamonte-Marquez,  No. 
81-1350  (June  17,  1983);  Illinois  v.  Gates,  No.  81-430  (June  8, 
1983);  Texas  v.  Brown,  No.  81-419  (Apr.  19,  1983);  United 
States  v.  Knotts,  No.  81-1802  (Mar.  2,  1983).  See  also  New 
York  V.  Belton,  453  U.S.  454  (1981);  United  States  v.  Cortez, 
449  U.S.  411  (1981)  ;  Colorado  v.  Bannister,  449  U.S.  1  (1980)  ; 
United  States  V.  Ramsey,  431  U.S.  606  (1977);  United  States 
V.  Martinez-Fuerte,  428  U.S.  543  (1976);  United  States  v. 
Watson,  423  U.S.  411  (1976);  Texas  v.  White,  423  U.S.  67 
(1975).  Because  courts  are  fallible  human  institutions,  oc- 
casional mistakes  are  unavoidable,  especially  when  the  legal 
issue  is  close.  What  is  unfortunate,  however,  is  that  it  should 
frequently  happen  that  laivfulbj  seized  evidence  is  suppressed. 
The  rule  for  which  we  contend  will  greatly  diminish  that  risk. 


25-694   0-84-67 


1050 


could  easily  differ  on  the  question.  It  also  hap- 
pens that  after  the  events  at  issue  have  occurred, 
the  law  may  change,  dramatically  or  ever  so 
slightly,  but  in  any  event  sufficiently  to  require 
the  trial  judge  to  hold  that  there  v^as  not  probable 
cause  to  make  the  arrest  and  to  seize  the  evidence 
offered  by  the  prosecution.  *  *  * 

In  these  situations,  and  perhaps  many  others, 
excluding  the  evidence  will  not  further  the  ends 
of  the  exclusionary  rule  in  any  appreciable  way; 
for  it  is  painfully  apparent  that  in  each  of  them 
the  officer  is  acting  as  a  reasonable  officer  would 
and  should  act  in  similar  circumstances.  Exclud- 
ing the  evidence  can  in  no  way  affect  his  future 
conduct  unless  it  is  to  make  him  less  willing  to 
do  his  duty.  ^^"^^ 


"  Lower  court  judges  have  made  the  same  point.  E.g., 
Government  of  the  Virgin  Islands  V.  Rasool,  657  F.2d  582, 
595  (3d  Cir.  1981)  (Adams,  J.,  concurring) : 

[I]t  is  not  realistic  to  expect  the  exclusionary  rule  to 
deter  misconduct  on  the  part  of  police  officers.  Often 
there  is  no  misconduct  to  deter  or  punish — ^the  officer  has 
simply  acted  reasonably  in  a  pressured  situation  and  is 
later  told  he  guessed  wrong  about  how  Supreme  Court 
precedents  might  be  interpreted  to  apply  in  fine-line  situa- 
tions. 

In  a  similar  vein  is  United  States  v.  Ross,  655  F.2d  1159, 
1204  (D.C.  Cir.  1981)  (en  banc)  (footnote  omitted)  (Wilkey, 
J.,  dissenting),  rev'd,  456  U.S.  798  (1982)  : 

[T]oo  many  prosecutions  *  *  *  have  gone  awiy,  not  as  a 
result  of  intentional  police  misconduct,  and  certainly  not 
because  of  any  doubt  about  the  guilt  of  the  criminal,  but 
simply  because  a  court,  with  the  benefit  of  time  to  reflect 
and  of  hindsight,  concludes  that  an  officer  acting  under 
pressure  in  the  field,  maybe  under  fear  for  his  own  life, 
failed  properly  to  apply  the  often  confused  and  confusing 
standards  of  conduct  set  out  by  courts  interpreting  the 
Constitution. 

Judge  Wilkey  also  observed  that  in  cases  in  which  the  law  is 
not  settled,  courts  "would  have  to  impute  to  [police  officers] 
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Quite  clearly,  it  is  in  these  "grey,  twilight  area[s], 
where  the  law  is  difficult  for  courts  to  apply,  let  alone 
for  the  policeman  on  the  beat  to  understand,"  that  the 
exclusionary  rule  is  least  efficacious  in  deterring 
police  misconduct.  Schneckloth  v.  Bustamonte,  412 
U.S.  at  269  (Powell,  J.,  concurnng).'« 

4.  The  reasonable  mistake  exception  to  the  ex- 
clusionary loile  that  we  advocate  here  is  consistent 
with  this  Court's  recognition  of  the  ameliorating 
effects  of  police  good  faith  in  other  Fourth  Amend- 
ment contexts.^*   For  example,  in  Michigan  v.  DeFil- 


nearly  supernatural  powere  to  see  the  future  before  we  could 
charge  [them]  with  knowledge  that  [their]  conduct  was  un- 
constitutional" (655  F.2d  at  1181). 

^^  If  concrete  examples  of  the  problem  are  necessary,  one 
need  only  look  to  the  Court's  decisions  in  New  York  v.  Beltov, 
453  U.S.  454  (1981),  and  Robbins  V.  California,  453  U.S.  420 
(1981).  The  facts  of  the  cases  were  remarkably  similar.  In 
both  cases,  police  officers  lawfully  stopped  a  car,  smelled  burnt 
marijuana,  discovered  marijuana  in  the  passenger  comi)art- 
ment  of  the  car,  and  lawfully  arrested  the  occupants.  There- 
after, in  Robbins,  the  officer  found  two  packages  wrai^ped  in 
green  opaque  paper  in  the  recessed  rear  compartment  of  the 
car,  opened  them  without  a  warrant,  and  found  30  pounds  of 
marijuana.  In  Belton,  the  officer  found  a  jacket  in  the  passen- 
ger compartment,  unzipped  the  pocket  Avqthout  a  warrant,  and 
found  a  quantity  of  cocaine. 

When  the  Court  decided  these  cases,  three  Justices  opined 
that  both  searches  were  legal;  three  Justices  opined  that  they 
were  both  illegal;  and  three  Justices  controlled  the  ultimate 
decision  that  the  search  in  Robbins  was  illegal  and  that  in 
Belton  legal.  It  may  come  as  .small  consolation  to  the  officer 
who  made  the  search  in  Robbins  that  only  a  year  later  the  deci- 
sion was  overruled  in  United  Stairs  v.  Ross,  456  U.S.  798 
(1982). 

^^  We  speak  in  this  brief  of  a  "reasonable  mistake"  excep- 
tion to  the  exclusionary  rule,  rather  than  a  "good  faith"  ex- 
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lippo,  443  U.S.  31  (1979),  a  police  officer  made  an 
arrest  in  good-faith  reliance  on  a  municipal  ordinance 
later  declared  to  be  unconstitutional.  In  an  ensuing 
search  incident  to  the  arrest,  the  officer  seized  drugs 
from  the  defendant's  person.  In  upholding  the  admis- 
sibility of  the  seized  drugs,  the  Court  stated  (id.  at 
37-38) : 

A  prudent  officer,  in  the  course  of  determining 
whether  [the  defendant]  had  committed  an  of- 
fense under  all  the  circumstances  shown  by  this 
record,  should  not  have  been  required  to  antici- 
pate that  a  court  would  later  hold  the  ordinance 
unconstitutional.  *  *  *  ^'^^ 

Similarly,  in  United  States  v.  Caceres,  440  U.S.  741 
(1979),  Internal  Revenue  agents  conducted  a  series 
of  "consensual  electronic  surveillance"  encounters 
with  a  targeted  taxpayer.  Although  internal  agency 
guidelines  required  prior  authorization  for  such  sur- 
veillance, the  agents  failed  to  obtain  written  author- 


ception,  because,  as  discussed  later  (see  pages  78-80,  infra) ,  we 
believe  that  the  test  for  invocation  of  the  exception  should  be 
objective  in  nature.  The  "good  faith"  terminology  has  the 
unfortunate  consequence  of  suggesting  that  good  intentions, 
even  if  objectively  unsupportable,  should  be  the  touchstone,  a 
proposition  we  do  not  advocate.  But  the  "good  faith"  cases 
already  decided  by  this  Court  and  discussed  in  this  section  of 
our  brief  all  satisfy  the  objective  standard  of  reasonableness 
that  we  propose  and  could  have  been  decided  on  that  basis. 

20  The  Court  recognized  (443  U.S.  at  38  n.3) : 

The  purpose  of  the  exclusionary  rule  is  to  deter  unlaw- 
ful police  action.  No  conceivable  purpose  of  deterrence 
would  be  served  by  suppressing  evidence  which,  at  the 
time  it  was  found  on  the  person  of  the  [defendant] ,  was 
the  product  of  a  lawful  arrest  and  a  lawful  search.  To 
deter  police  from  enforcing  a  presumptively  valid  statute 
was  never  remotely  in  the  contemplation  of  even  the  most 
zealous  advocate  of  the  exclusionary  rule. 
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ization.  Refusing  to  require  suppression  of  the  fruits 
of  the  unauthorized  sun^eillance,  the  Court  noted  that 
"[t]he  agency  action,  while  later  found  to  be  in  vio- 
lation of  the  regulations,  nonetheless  reflected  a  rea- 
sonable, good-faith  attempt  to  comply  in  a  situation" 
in  which  monitoring  was  appropriate  and  would  have 
been  authorized  had  the  request  for  authorization 
been  received  more  promptly  (id.  at  757).  So  too,  in 
Hill  V.  California,  401  U.S.  797  (1971),  oflncei-s  had 
probable  cause  to  arrest  Hill;  however,  the  oflicei's 
mistakenly  arrested  one  Miller,  who  was  present  in 
Hill's  apartment,  and  conducted  a  search  incident  to 
the  arrest  that  disclosed  evidence  incriminating  Hill. 
In  upholding  the  validity  of  the  seizure,  the  Court 
stated :  "The  upshot  was  that  the  officers  in  good  faith 
believed  Miller  was  Hill  and  arrested  him.  They  were 
quite  wrong  as  it  turned  out,  and  subjective  good- 
faith  belief  would  not  in  itself  justify  either  the  ar- 
rest or  the  subsequent  search.  But  *  "'  *  the  officers' 
mistake  was  understandable  and  the  arrest  a  reason- 
able response  to  the  situation  facing  them  at  the  time" 
{id.  at  803-804).  And  in  Franks  v.  Delaware,  438 
U.S.  154  (1978),  the  Court  limited  the  circumstances 
in  which  a  defendant  may  challenge  the  tiaithfulness 
of  allegations  in  a  search  warrant  affidavit  to  those 
effectively  involving  official  bad  faith.  Thus,  as  the 
C-ourt  made  clear,  "[tjhere  must  be  allegations  of 
deliberate  falsehood  or  of  reckless  disregard  for  the 
truth  *  *  *.  Allegations  of  negligence  or  innocent 
mistake  are  insufficient"  {id.  at  171). 

5.  Finally,  the  reasonable  mistake  exception  to  the 
exclusionary  rule  that  we  propose  comports  fully  with 
the  context  in  which  the  rule  was  first  promulgated 
and  then  applied  to  the  states.  It  has  been  noted  that 
pre-MapT?  cases  frequently  involved  "arrogant  or 
brazen  police  behavior."  Schroeder,  Deterring  Fourth 


1054 


Amendment  Violations:  Alternatives  to  the  Exclu- 
sionary Rule,  69  Geo.  L.J.  1361,  1414-1415  (1981) 
(footnote  omitted).  As  we  observed  at  the  outset 
(see  page  27,  siivra),  both  Weeks  and  Mapp  involved 
warrantless,  exploratory  searches  through  private 
papers  and  effects.  So  too,  many  of  the  early  cases  in 
which  the  exclusionary  rule  was  first  applied  involved 
equally  egregious  misconduct.^^  In  keeping  with  this 
historical  perspective,  nothing  in  the  modification  we 
propose  will  prevent  courts  from  excluding  evidence 
obtained  through  intentional  or  clearly  abusive  police 
misconduct. 

But  it  makes  no  sense  to  apply  a  rule  of  suppres- 
sion that  was  conceived  in  the  context  of  palpably 
egregious  police  misconduct  to  the  multitude  of 
present-day  cases  in  which  law  enforcement  officers 
make  all  reasonable  efforts  to  comply  with  the  Con- 
stitution. Police  resort  to  the  preferred  warrant 
procedure  has  markedly  increased  in  the  years  since 
Mapip  was  decided  (see  1  W.  LaFave,  Search  and 
Seizure:  A  Treatise  on  the  Fourth  Amendment  §  1.2, 
at  26  (1978) ),  law  enforcement  officers  have  to  a  far 
greater  extent  become  well-trained  professionals,  and 
the  cases  now  being  litigated  most  often  probe  the 
grey,  twilight  area[s]"  of  Fourth  Amendment  law, 


a 


^^  See,  e.g.,  Silverthome  Lumber  Co.  v.  United  States,  251 
U.S.  385,  390-391  (1920)  (prosecutor  conceded  "outrageous" 
conduct  based  on  a  warrantless  documents  search  conducted 
"without  a  shadow  of  authority")  ;  Gouled  v.  United  States, 
255  U.S.  298  (1921)  (surreptitious  document  search)  ;  Agnello 
v.  United  States,  269  U.S.  20  (1925)  (warrantless  search  of 
home  as  incident  to  an  arrest  that  occurred  blocks  away) ;  Go- 
Bart  Importing  Co.  v.  United  States,  282  U.S.  344  (1931) 
(warrantless,  exploratory  search  of  documents) ;  United  States 
v.  Jeffers,  342  U.S.  48,  52  (1951)  (warrantless  search  of  hotel 
room  conducted  "suiTeptitiously  and  by  means  denounced  as 
criminal") . 
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rather  than  directly  touching  the  core  values  of  that 
constitutional  protection.  Against  this  background, 
neither  the  fundamental  values  of  the  Fourth  Amend- 
ment nor  the  deterrent  pui^DOse  of  the  exclusionary 
rule  are  meaningfully  advanced  by  the  suppression  of 
evidence  when  law  enforcement  officers,  even  though 
acting  without  a  warrant,  reasonably  attempt  to 
navigate  the  intricate  channels  of  Fourth  Amendment 
law.  Simply  put,  when  law  enforcement  officers  have 
acted  in  a  manner  far  removed  from  the  egregious 
type  of  conduct  that  the.  exclusionary  rule  was  first 
designed  to  combat,  their  honest  mistakes  should  not 
be  met  with  the  severe  sanction  of  suppression. 

B.  The  Reasons  For  Applying  The  Exclusionary  Rule 
Are  Most  Remote  When  Law  Enforcement  Officers 
Have  Relied  On  A  Judicially-lRsued  Search  Warrant 

1.  As  we  have  demonstrated,  the  pui-pose  of  the 
exclusionary  i-ule  is  to  deter  unconstitutional  actions 
by  the  police.  When  law  enforcement  officers  reason- 
ably, albeit  mistakenly,  believe  that  they  are  acting 
lawfully,  the  potential  for  deten-ence  is  drastically 
diminished  and  the  social  value  of  deterrence  greatly 
reduced.  In  those  circumstances,  the  justification  for 
the  suppression  remedy  vanishes.  That  is  the  situa- 
tion in  Quintero.  Equally  important,  however,  is  the 
fact  that  no  credible  justification  has  ever  been  ad- 
vanced for  invoking  the  exclusionaiy  rule  when,  as  in 
Leon  and  Sheppard,  the  police  have  not  engaged  in 
any  misconduct  whatsoever,  but  a  judicial  officer  has 
issued  a  search  warrant  that  is  subsequently  held  to 
be  defective.  'This  Court  has  never  set  forth  a  ra- 
tionale for  applying  the  exclusionary  rule  to  suppress 
evidence  obtained  pursuant  to  a  search  warrant;  it 
has  simply  done  so  without  considering  whether 
Fourth  Amendment  interests  are  advanced."  Gates, 
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slip  op.  17  (White,  J.,  concurring) .  The  situation  is 
thus  remarkably  similar  to  that  presented  in  Stone  v. 
Powell,  in  which  the  Court  acknowledged  that  its 
prior  decisions  had  not  fully  considered  the  extent  to 
which  the  exclusionary  rule  should  apply  in  federal 
habeas  corpus  proceedings  (428  U.S.  at  480-481  & 
n.l5).  Upon  examination,  of  course,  the  Court  con- 
cluded that  the  cost  of  pennitting  state  prisoners  to 
relitigate  search  and  seizure  issues  outweighed  any 
incremental  deterrent  effect  that  might  flow  from  ap- 
plication of  the  exclusionary  rule  in  that  context. 
Here,  too,  the  Court  is  presented  with  its  first  real 
occasion  to  examine  the  policies  of  the  exclusionary 
rule  as  they  relate  to  evidence  obtained  pursuant  to 
a  warrant.  As  in  Stone  v.  Powell,  should  that  exami- 
nation reveal  the  absence  of  sufficient  justification  for 
continuing  to  apply  the  exclusionary  rule  in  such  cir- 
cumstances, the  Court  should  not  hesitate  to  modify 
the  rule. 

2.  In  our  submission,  the  exclusionary  rule  is  an 
inherently  inappropriate  device  for  deterring  Fourth 
Amendment  violations  that  are  the  result  of  judicial 
miscalculation,  rather  than  police  misconduct.  As  the 
Court  observed  in  Janis  (428  U.S.  at  448),  applica- 
tion of  the  exclusionary  rule  must  be  tied  to  the  iden- 
tity of  those  who  are  to  be  deterred  and  the  nature 
of  the  conduct  that  is  to  be  controlled.  In  the 
Fourth  Amendment  context,  ''the  exclusionary  rule 
was  adopted  to  deter  unlawful  searches  by  police,  not 
to  punish  the  errors  of  magistrates  and  judges." 
Gates,  slip  op.  18  (White,  J.,  concurring).  Accord- 
ingly, as  was  recognized  by  the  plurality  in  Sheppard 
(82-963  Pet.  App.  A47-A49) : 

The  exclusionary  rule  may  not  be  well  tailored 
to  deterring  judicial  misconduct.  If  applied  to 
judicial  misconduct,  the  rule  would  be  just  as 
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costly  as  it  is  when  it  is  applied  to  police  mis- 
conduct, but  it  may  be  ill-fitted  to  the  job-created 
motivations  of  judges.  As  we  have  said,  ideally 
a  judge  is  impartial  as  to  whether  a  particular 
piece  of  evidence  is  admitted  or  a  particular  de- 
fendant convicted.  Hence,  in  the  abstract,  sup- 
pression of  a  particular  piece  of  evidence  may  not 
be  as  effective  a  disincentive  to  a  neutral  judge 
as  it  would  be  to  the  police.  It  may  be  that  a 
iniling  by  an  appellate  court  that  [a]  search  war- 
rant was  unconstitutional  would  be  sufficient  to 
deter  similar  conduct  in  the  future  by  magis- 
trates. We  question,  therefore,  whether  suppres- 
sion of  evidence  is  necessaiy  as  a  deterrent  in 
cases  where  the  police  conduct  was  entirely  pro- 
per, the  defendant  was  not  prejudiced  by  the 
magistrate's  error,  and  an  appellate  court  clearly 
identifies  the  magistrate's  error  of  law  as  a  guide 
to  future  conduct. 

See  also  United  States  v.  Acosta,  501  F.2d  1830,  1337 
(5th  Cir.  1974)  (Gee,  J.,  dissenting),  modified,  509 
F.2d  539  (5th  Cir.),  cert,  denied,  423  U.S.  891 
(1975) ;  State  v.  Lien,  265  N.W.2d  833,  840-841  n.l 
(Minn.  1978) ;  State  v.  Nolting,  312  Minn.  449,  456- 
457  n.7,  254  N.W.2d  340,  345  n.7  (1977). 

Thus,  even  if  one  accepts  the  premise  that  the  ex- 
clusionary rule  is  capable  of  affecting  police  behavior 
in  some  circumstances,  there  is  no  basis  whatsoever 
for  assuming  that  it  can  have  any  impact  on  magis- 
trates. Magistrates  are  not  part  of  the  law  enforce- 
ment "team"  (see  Coolidge  v.  New  Hampshire,  403 
U.S.  443,  450-453  (1971));  as  neutral  judicial  offi- 
cers, magistrates  have  no  stake  in  the  outcome  of  any 
criminal  prosecution,  and  the  threat  that  evidence 
may  be  excluded  from  trial  cannot  logically  be  ex- 
pected to  have  a  significant  deterrent  impact  on  them. 
Instead,  judicial  officers  considering  warrant  applica- 
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tions  presumably  are  motivated — like  judicial  officers 
performing  other  duties — to  reach  a  correct  decision.^ 


^  There  is  no  constitutional  requirement  that  an  official  issu- 
ing a  warrant  be  either  a  judge  or  a  lawyer,  so  long  as  the 
official  is  neutral  and  capable  of  assessing  probable  cause.  See 
Shadwick  v.  City  of  Tampa,  407  U.S.  345,  348-350  (1972).  In 
the  federal  system,  however,  magistrates  will  usually  be  trained 
and  experienced  lawyers.  Thus,  the  Federal  Magistrates  Act 
of  1968  requires,  with  limited  exceptions,  that  all  magistrates 
have  practiced  law  for  five  years  (28  U.S.C.  (Supp.  V)  631 
(b)  (1) ) ,  that  they  be  selected  pursuant  to  merit  selection  pro- 
cedures (28  U.S.C.  (Supp.  V)  631(b)  (2)),  and  that  they  at- 
tend special  training  programs  (28  U.S.C.  637).  Although 
neither  constitutionally  required  nor  necessary  to  give  rise  to 
the  preference  that  reviewing  courts  extend  to  a  magistrate's 
determinations,  we  think  these  salutary  features  enhance  the 
presumption  of  propriety  that  applies  to  a  federal  magistrate's 
probable  cause  determinations.  These  same  enhancing  consid- 
erations also  apply  to  the  warrants  in  Leon  and  Sheppard, 
both  of  which  were  issued  by  state  court  judges. 

Moreover,  because  the  exclusionary  rule  "is  a  judicially  cre- 
ated remedy  designed  to  safeguard  Fourth  Amendment  rights 
generally  through  its  deterrent  effect,  rather  than  a  personal 
constitutional  right  of  the  party  aggrieved"  {Calandra,  414 
U.S.  at  348) ,  relentless  application  of  the  rule  in  warrant  cases 
is  both  unnecessary  and  unwise  because  suitable  and  efficacious 
substitute  remedies,  less  costly  to  society,  are  available,  at 
least  in  the  federal  system.  A  United  States  Magistrate,  un- 
like a  law  enforcement  officer,  is  subject  to  the  control  and 
direction  of  the  district  court  and  may  be  removed  by  the 
court  for  "incompetency,  misconduct,  neglect  of  duty,  or  physi- 
cal or  mental  disability."  28  U.S.C.  (Supp.  V)  631  (i).  If  it 
appears  that  a  pai*ticular  magistrate  is  serving  merely  as  a 
"rubber  stamp"  or  has  demonstrated  an  inability  to  exercise 
mature  judgment,  a  remedy  is  available  that  is  far  more  direct 
and  effective,  and  less  costly  to  the  criminal  justice  system, 
than  the  suppression  of  evidence  in  a  later  proceeding.  Cf. 
United  States  v.  Hasting,  No.  81-1463  (May  23,  1983),  slip  op. 
6-7  &  n.5  (deterrence  rationale  is  an  inappropriate  basis  for 
applying  most  severe  sanctions  when  more  naiTOwly  tailored 
sanctions  are  available) . 
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3.  The  suppression  of  evidence  obtained  pursuant 
to  judicially-issued  search  warrants,  even  though  an 
unintended  extension  of  the  exclusionary  rule  as  orig- 
inally conceived,  might  be  justified  if  it  furthered  the 
rule's  basic  pui-pose  of  deterring  police  misconduct. 
But  in  fact  it  does  no  such  thing.  See  Gates,  slip  op. 
17  (White,  J.,  concurring).  Rather,  "[i]mposing  an 
admittedly  indirect  'sanction'  on  the  police  officer  in 
that  instance  is  nothing  less  than  sophisticated  non- 
sense" (Stone  V.  Powell,  428  U.S.  at  498  (Burger, 
C.J.,  concurring)),  because  law  enforcement  officers 
will  never  be  deterred  from  executing  a  search  war- 
rant that  a  judge  has  told  them  is  valid.  "Once  the 
warrant  issues,  there  is  literally  nothing  more  the 
policeman  can  do  in  seeking  to  comply  with  the  law." 
Ibid."^  See  United  States  v.  Hill,  500  F.2d  315,  322 
(5th  Cir.  1974)  ;  Gifford  v.  State,  630  S.W.2d  at  391 ; 
of.  United  States  v.  Ross,  456  U.S.  798,  823  n.32 
(1982)  ("[A]  warrant  issued  by  a  magistrate  nor- 
mally suffices  to  establish"  that  a  law  enforcement 
officer  has  "acted  in  good  faith  in  conducting  the 
search")  ;  United  States  v.  Alvarez-Porras,  643  F.2d 
54,  65-66  (2d  Cir.),  cert,  denied,  454  U.S.  839  (1981) 
(deterrent  purpose  of  exclusionaiy  rule  is  not  sei*ved 
in  circumstances  that  include  the  agents'  good-faith 


23  As  Professor  Levy  has  noted  (L.  Levy,  Against  the  Laiv: 
The  Nixon  Court  and  Criminal  Justice  81  (1974) ) : 

[T]  0  penalize  the  police  by  holding-  that  a  mag-istrate  had 
not  scnjtinized  the  facts  with  enough  independence  is 
comparable  to  penalizing  a  prosecutor  by  holding  that  the 
police  obtained  the  evidence  illegally.  The  sanction  of  the 
law  stiikes  the  wrong  party  when  the  police  have  obtained 
a  warrant. 
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attempt  to  comply  with  the  warrant  requirement).^ 
Quite  clearly,  neither  the  fundamental  values  of  the 
Fourth  Amendment  nor  the  deterrent  purpose  of  the 
exclusionary  rule  can  be  meaningfully  advanced  by 
the  suppression  of  evidence  in  cases  such  as  Shep- 
pardy  where  a  search  warrant  is  invalidated  because 
of  a  technical  defect  resulting  from  oversight;^  sup- 
pressing it  because  the  issuing  official,  although  au- 
thorized by  statute  to  issue  warrants,  is  found  to  lack 
the  requisite  degree  of  neutrality,  see  Coolidge  v.  New 
Hampshire,  403  U.S.  443  (1971)  ;^  or  suppressing  it 


2"*  See  also  Schroeder,  Deterring  Fourth  Amendment  Viola^ 
tions:  Alternatives  to  the  Exclusionary  Rule,  69  Geo.  L.J. 
1361,1418-1419  (1981): 

A  search  conducted  in  accordance  with  the  terms  of  the 
warrant  necessarily  involves  good  faith  *  *  *.  When  the 
police  have  dutifully  applied  to  a  judge  or  a  magistrate 
for  a  search  warrant,  and  have  executed  the  waiTant  in 
strict  conformity  with  its  terms,  exclusion  of  the  evidence 
thus  obtained  can  have  no  possible  deterrent  effect  on  fu- 
ture police  conduct. 

Accord,  P.  Johnson,  New  Approaches  to  Enforcing  the  Fourth 
Amendment  8-9  (Working  Paper  Sept.  1978),  quoted  in  1 
W.  LaFave,  Search  and  Seizure:  A  Treatise  on  the  Fourth 
Amendment  §  1.2,  at  3  (Supp.  1982). 

^  See  also  United  States  v.  Shorter,  600  F.2d  585  (6th  Cir. 
1979).  In  that  case,  suppression  was  ordered  because,  despite 
a  clear  demonstration  of  probable  cause,  the  magistrate  failed 
to  administer  an  oath  to  the  affiant  "immediately"  at  the  be- 
ginning of  his  telephonic  application  for  a  search  warrant,  as 
required  by  Rule  41  (c)  (2)  (D) ,  Fed.  R.  Grim.  P. 

^  Goncurring  in  Coolidge,  Justice  Harlan  noted  that  nothing 
in  the  unlawful  conduct  in  that  case  touched  on  "core"  Fourth 
Amendment  values  (403  U.S.  at  491).  See  also  Bivens,  403 
U.S.  at  418-419  (Burger,  G.J.,  dissenting)  (even  assuming  the 
conduct  in  Coolidge  was  improper,  it  "was  surely  insufficient 
in  nature  and  extent  to  justify  the  drastic  result  dictated  by 
the  suppression  doctrine") ;  Kaplan,  supra,  26  Stan.  L.  Rev. 
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because,  as  in  Leon,  a  reasonable  presentation  of  in- 
formation to  a  neutral  judicial  officer  is  later  deter- 
mined to  fall  short  of  probable  cause,  e.g.,  United 
States  V.  Karathanos,  531  F.2d  26,  35  (2d  Cir.),  cert, 
denied,  428  U.S.  910  (1976) ;  Uyiited  States  v.  Travi- 
sa7w,  560  F.  Supp.  627,  628-630  &  n.2  (D.  Conn. 
1983),  pending  on  appeal,  No.  83-1159  (2d  Cir.,  filed 
Apr.  28,  1983). 

4.  Application  of  the  exclusionaiy  rule  to  the  fiTiits 
of  judicially-warranted  searches  is  not  only  ineffec- 
tive in  teiTns  of  deterrence,  but  may  well  reduce  in- 
centives for  police  resort  to  the  warrant  procedure, 
which  this  Court  has  repeatedly  held  is  the  constitu- 
tionally preferred  method  for  safeguarding  individ- 
ual privacy  rights.  See  Gates,  slip  op.  21;  United 
States  V.  United  States  District  Court,  407  U.S.  297, 
317  (1972);  Terry  v.  Ohio,  392  U.S.  1,  20  (1968); 
United  States  v.  Ventresca,  380  U.S.  102,  106-107 
(1965);  Johnson  v.  United  States,  333  U.S.  10,  14 
n.3  (1948);  2  W.  LaFave,  Search  and  Seizure:  A 
Treatise  on  the  Fourth  Amendment  §  4.2,  at  29 
(1978).^  Thus,  a  reasonable  mistake  exception  to  the 
exclusionary  rule  when  a  warrant  has  been  obtained 
would  pro\dde  a  substantial  incentive  for  law  enforce- 
ment officers  to  utilize  the  preferred  warrant  proce- 
dure. See  Brown  v.  Illinois,  422  U.S.  at  611  &  n.3 
(Powell,  J.,  concurring).  Unlike  instances  in  which 


aj;  1036  ("the  police  practices  revealed  in  Coolidge  v.  New 
Hampshire  are  hardly  incompatible  with  a  moral  society;  yet 
letting  the  defendant  in  that  case  go  free  perhaps  is") . 

^  In  explaining  the  essence  of  the  Fourth  Amendment,  the 
Court  has  stated:  "[WJhere  practical,  a  governmental  search 
and  seizure  should  represent  both  the  effoi-ts  of  the  officer  to 
gather  evidence  of  wrongful  acts  and  the  judgment  of  the 
magistrate  that  the  collected  evidence  is  sufficient  to  justify 
invasion  of  a  citizen's  private  premises  or  conversation." 
United  States  v.  United  States  District  Court,  407  U.S.  at  316. 
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the  police  have  acted  without  judicial  authorization 
and  in  which  an  exclusionary  rule  might,  in  limited 
circumstances,  provide  a  deterrent  to  future  miscon- 
duct, resort  to  the  warrant  procedure  itself  provides 
a  substantial  alternative  barrier  to  unreasonable  or 
otherwise  defective  searches  and  seizures.  See  Jones 
V.  United  States,  362  U.S.  257,  270-271  (1960); 
Johnson  v.  United  States,  333  U.S.  at  14;  United 
States  V.  Lefkowitz,  285  U.S.  452,  464  (1932).  For 
this  reason,  the  Court  has  recognized  that  errors  of 
judgment  by  a  magistrate  should  not  necessarily  be 
treated  as  severely  as  Fourth  Amendment  violations 
by  law  enforcement  officers  acting  without  judicial 
supervision  and  approval.  See  Gates,  slip  op.  21,  24 
United  States  v.  Watson,  423  U.S.  411,  423  (1976) 
Spinelli  v.  United  States,  393  U.S.  410,  419  (1969) 
United  States  v.  Ventresca,  380  U.S.  at  109;  Aguilar 
V.  Texas,  378  U.S.  101,  111  (1964);  Jones  v.  United 
States,  362  U.S.  at  270-271.  As  the  Court  explained 
in  Aguilar,  SI 8  U.S.  at  111,  quoting  Jones,  362  U.S. 
at  271 : 

[W]hen  a  search  is  based  upon  a  magistrate's, 
rather  than  a  police  officer's,  determination  of 
probable  cause,  the  reviewing  courts  will  accept 
evidence  of  a  less  "judicially  competent  or  per- 
suasive character  than  would  have  justified  an 
officer  in  acting  on  his  own  without  a  warrant," 
*  *  *  and  will  sustain  the  judicial  determination 
so  long  as  "there  was  substantial  basis  for  [the 
magistrate]  to  conclude  that  narcotics  were  prob- 
ably present. ..." 

A  reasonable  mistake  exception  to  the  exclusionary 
rule  in  the  case  of  evidence  seized  pursuant  to  a  war- 
rant would  thus  fully  comport  with  the  special  status 
the  Court  has  attached  to  warrants  in  the  past. 
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5.  We  do  not  suggest  that  the  exclusionary  rule  is 
never  appropriate  when  a  search  has  been  conducted 
pursuant  to  a  warrant,  or  that  the  mere  issuance  of 
a  warrant  wholly  forecloses  further  inquiry  into  the 
existence  of  probable  cause.  Even  when  a  warrant  has 
been  obtained,  suppression  of  evidence  may  be  justi- 
fied if  the  factors  relied  on  by  the  magistrate  ''were 
so  lacking  in  indicia  of  probable  cause  as  to  render 
official  belief  in  its  existence  entirely  unreasonable," 
Bromn  v.  Illinois,  422  U.S.  at  610-611  (Powell,  J., 
concurring),  or  if  the  warrant  was  procured  in  bad 
faith  or  on  the  basis  of  material  misrepresentations, 
see  Franks  v.  Delaivare,  438  U.S.  154  (1978).  See 
also  Gates,  slip  op.  19  (White,  J.,  concurring). 

For  example,  in  Nathanson  v.  United  States,  290 
U.S.  41,  46  (1933),  a  search  warrant  was  obtained 
*^upon  a  mere  affirmation  of  suspicion  and  belief  with- 
out any  statement  of  adequate  supporting  facts." 
Similarly,  in  Aguilar  v.  Texas,  378  U.S.  at  109  &  n.l, 
the  warrant  was  based  on  a  *'bare-bones"  affidavit 
which,  although  averring  probable  cause,  supplied  no 
supporting  facts.  While  the  officers  who  executed  the 
search  warrants  in  Nathanson  and  Aguilar  perhaps 
acted  in  good  faith,  certainly  no  officer  today  could 
reasonably  rely  on  the  validity  of  similar  warrants 
in  light  of  the  unambiguous  legal  authority  condemn- 
ing *'bare-bones"  affidavits.  Application  of  the  ex- 
clusionary i-ule  in  such  circumstances  would  be  con- 
sistent with  its  historic  undeqoinnings.  But  as  Pro- 
fessor Amsterdam  has  written,  "the  rule  is  a  needed, 
but  grudgingly  taken,  medicament;  no  more  should  be 
swallowed  than  is  needed  to  combat  the  disease." 
Amsterdam,  Search,  Seizure,  and  Section  2255:  A 
Connment,  112  U.  Pa.  L.  Rev.  378,  389  (1964).'-'« 


28  In  his  concun-ing-  opinion  in  Gates,  Justice  Wliite  st<ited 
that  he  would  apply  the  exclusionary  rule  "when  it  is  plainly 
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Manifestly,  the  rare  circumstances  that  might  jus- 
tify exclusion  of  the  fruits  of  a  judicially-warranted 
search  are  not  present  in  the  cases  now  before  the 
Court.  In  Leon,  the  police  took  meticulous  care  to 
ensure  that  their  conduct  at  all  times  comported  with 
constitutional  requirements.  First,  rather  than  acting 
precipitously  based  on  an  informant's  tip,  the  police 
independently  investigated  the  allegations  in  the  tip 
through  extensive  surveillance  of  respondents  and 
their  various  residences.  When  their  surveillance  con- 
firmed the  accuracy  of  much  of  the  information  pro- 
vided in  the  tip,  the  police  did  not  act  on  their  own 
initiative,  but  instead  sought  a  warrant  from  a  neu- 
tral judicial  officer.^    Moreover,  they  provided  the 


evident  that  a  magistrate  or  judge  had  no  business  issuing  a 
wan-ant"  (slip  op.  19).  To  the  extent  that  this  approach 
would  focus  on  the  conduct  of  the  issuing  magistrate,  it  ap- 
pears to  be  analytically  contrary  to  the  proposition  that  the 
exclusionary  rule  is  meant  to  deter  police,  not  judicial,  mis- 
conduct. In  practice,  however  the  distinction  may  be  of  little 
significance.  In  our  view,  those  situations  in  which  "a  magis- 
trate or  judge  had  no  business  issuing  a  warrant"  are  prob- 
ably coextensive  with  those  situations  in  which  "no  well- 
trained  officer  could  reasonably  have  thought  that  a  warrant 
should  issue"  (ibid.).  Thus,  for  exclusionary  rule  purposes, 
the  danger  of  a  hypothetical  "runaway"  magistrate  can  effec- 
tively be  controlled  by  focusing  on  the  objective  reasonableness 
of  the  conduct  of  law  enforcement  officers  in  applying  for  and 
executing  the  search  warrant.  Of  course,  as  we  have  noted 
above  (see  page  60  note  22,  supra),  personal  sanctions  are 
available  to  punish  federal  magistrates  who  are  derelict  in 
their  duties. 

^  Because  the  officers'  suspicion  in  this  case  focused  in  part 
on  respondents'  various  automobiles,  the  police  were  not  con- 
stitutionally obliged  to  obtain  a  warrant  for  that  part  of  their 
proposed  search.  See,  e.g.,  Chambers  v.  Maroney,  399  U.S.  42 
(1970).  Their  decision  to  seek  prior  judicial  approval  for  the 
search  of  the  automobiles  is  indicative  of  the  reasonableness 
of  their  conduct. 
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judicial  officer  wdth  eveiy  bit  of  information  they 
possessed  that  would  assist  him  in  making  a  reasoned, 
independent  decision.  And  they  executed  the  warrant 
properly  and  with  no  reason  to  be  on  notice  that  it 
was  not  valid.  In  turn,  the  judge  issuing  the  warrant 
clearly  had  at  least  "reasonable  cause  to  believe  there 
was  reasonable  cause."  H.  Friendly,  Benchmarks  261 
(1967).  In  these  circumstances,  it  would  advance  no 
Fourth  Amendment  policy  to  suppress  the  seized 
evidence. 

While  the  kind  of  defect  present  in  Sheppard  is 
quite  different  from  that  found  by  the  court  of  ap- 
peals in  Leon,  there  too  the  Fourth  Amendment  would 
not  be  well-served  by  suppression.  Admittedly,  the 
search  warrant  was  technically  defective,  and  the 
defect,  had  it  been  noticed,  would  have  been  obvious 
to  the  issuing  judge  and  to  the  officers  as  well. 
Moreover,  the  defect  could  have  been  significant  if, 
for  example,  the  police  had  attempted  to  exploit  it  by 
searching  for  items,  such  as  drugs,  for  which  they 
lacked  probable  cause  and  which  the  judge  had  not 
intended  to  authorize.  But  no  such  abuses  occurred 
here.  Instead,  there  is  no  question  that  the  police  had 
probable  cause  to  seize  the  items  specified  in  the  war- 
rant application,  it  is  undisputed  that  the  judge  thought 
he  was  authorizing  the  police  to  conduct  only  the 
search  described  in  the  warrant  application,  and  it  is 
further  undisputed  that  the  police  did  in  fact  limit 
their  search  to  that  for  which  they  thought  they  had 
valid  authorization.  The  failure  of  the  v;arrant  to 
specify  the  items  to  be  seized  was,  in  short,  entirely 
nonprejudicial  to  Sheppard's  right  to  be  free  from  un- 
reasonable searches  and  seizures.  Under  these  cir- 
cumstances, only  a  policy  of  attempting  to  deter  even 


25-694   0-84-68 
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the  most  harmless  human  error  could  justify  invoca- 
tion of  the  exclusionary  iiale.^^  Such  a  policy  would 
bear  not  the  slightest  resemblance  to  the  policies  that 
led  to  the  exclusionary  rule  that  the  Court  fashioned 
in  Weeks  and  Mapp.^ 


31 


C.  In  Light  Of  The  Exclusionary  Rule's  Inability  To 
Fulfill  Its  Deterrent  Purpose  When  Applied  To  Rea- 
sonable IVIistakes,  Its  Costs  Are  Higher  Than  Our 
System  Of  Criminal  Justice  Can  Afford 

Many  of  the  costs  of  the  exclusionary  rule  have 
been  alluded  to  in  previous  sections  of  this  brief. 
Nevertheless,  in  completing  the  cost-benefit  analysis 
that  we  commend  to  the  Court,  it  is  appropriate  to 
recapitulate  briefly  the  most  obvious  costs  and  to 
elaborate  more  fully  on  some  of  the  less  evident  ones. 

First,  the  exclusionary  rule  excludes  from  con- 
sideration at  trial  the  very  evidence  that  is  most 
relevant  and  trustworthy.^-    The  rule  thus  subverts 


^  As  previously  noted  (see  page  44  note  11,  supra) ,  the  ALI 
has  recognized  that  such  a  policy  is  inappropriate,  and  that 
striking  the  proper  balance  requires  an  assessment  of  the  sub- 
stantiality of  the  violation. 

^^  We  recognize  that  the  Court  has  not  heretofore  applied 
the  hannless  error  rule  in  considering  the  applicability  of  the 
exclusionary  rule,  but  the  facts  in  Sheppard  quite  clearly  jus- 
tify such  an  approach.  The  harmless  error  rule  has  of  course 
long  encompassed  constitutional  as  well  as  non-constitutional 
errors  (see  Chapman  v.  California,  386  U.S.  18,  22  (1967)), 
and  there  is  no  reason  why  it  should  not  encompass  Fourth 
Amendment  violations  that  do  not  result  in  any  impairment 
of  substantial  rights  of  the  defendant. 

32  As  Judge  Wilkey  has  observed,  "it  is  all  important  that 
there  is  never  any  question  of  reliability  in  exclusionary  rule 
cases  involving  material  evidence  *  *  *.  An  illegal  search  in 
no  way  reduces  the  reliability  of  the  evidence."  Wilkey,  The 
Exclu^iotmry  Rule:  Why  Suppress  Valid  Evidence?,  62  Ju-. 
dicature  215,  222  (1978)  (emphasis  in  original) . 
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the  courts'  paramount  truthfinding  function.  See,  e.cj.j 
Stone  V.  Powell,  428  U.S.  at  489;  id.  at  499-500 
(Burger,  C.J.,  concurring) ;  Janis,  428  U.S.  at  448- 
449. 

Second,  the  exclusionary  rule  directly  benefits  only 
those  who  are  unquestionably  guilty.  In  the  now- 
famous  words  of  Justice  Cardozo,  particularly  apt  to 
consideration  of  a  reasonable  mistake  exception,  the 
rule  allov/s  ''[t]he  criminal  ^'  ''  '^'  to  go  free  because 
the  constable  has  blundered."  People  v.  Before,  242 
N.Y.  13,  21,  150  N.E.  585,  587,  cert,  denied,  270  U.S. 
657  (1926).  The  rule  does  nothing,  however,  to  repair 
injuiy  to  innocent  victims  of  unreasonable  searches. 
While,  judiciously  applied,  it  may  prevent  future  vio- 
lations of  constitutional  rights,  that  objective  can  be 
accomplished  by  limiting  use  of  the  suppression  sanc- 
tion to  cases  in  which  substantial  deterrence  of  fu- 
ture misconduct  can  realistically  be  expected. 

Proponents  of  the  exclusionary  rule  have  argued 
that  only  a  very  small  number  of  guilty  defendants 
actually  go  free  because  of  it,  and  that  this  is  a  small 
price  to  pay  to  safeguard  the  Fourth  Amendment 
rights  of  all  citizens.^*'^  In  addition  to  the  fact  that  the 
freeing  of  even  one  guilty  defendant  by  virtue  of  an 
irrational  application  of  the  rule  may  exact  a  greater 
cost  than  society  should  be  expected  to  bear  (see 
pages  71-73,  infro),  this  argimient  disregards  evi- 
dence that  tends  to  demonstrate  very  real  costs,  in 
numerical  terms,  of  the  nile's  operation. 

It  is  no  doubt  time,  as  Justice  White  obsei*ved 
{Gates,  slip  op.   12    (White,  J.,  concurring)),   that 


^^  See,  e.fj.,  The  Exclvsionary  Rule  Bills:  Hearings  on  S.  101, 
S.  751  and  S.  1995  Before  the  Subcomm.  on  Criminxil  Law  of 
the  Senate  Comm.  on  the  Judieiary,  97th  Cong-.,  1st  Sess.  o5-37 
(1981)  (testimony  of  Stephen  H.  Sachs) ;  1  W.  LaFave,  Search 
and  Seizure  §  1.2  n.9,  at  1  (Supp.  1982) . 
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**[w]e  will  never  know  how  many  guilty  defendants 
go  free  as  a  result  of  the  rule's  operation,"  but  still 
certain  conclusions  are  possible  (id.  at  12  n.l3) : 

The  effects  of  the  exclusionary  rule  are  often 
felt  before  a  case  reaches  trial.  A  recent  study 
by  the  National  Institute  of  Justice  of  felony  ar- 
rests in  California  during  the  years  1976-1979 
''found  a  major  impact  of  the  exclusionary  rule 
on  state  prosecutions."  National  Institute  of 
Justice,  The  Effects  of  the  Exclusionary  Rule:  A 
Study  in  California  2  (1982).  The  study  found 
that  4.8%  of  the  more  than  4,000  felony  cases 
declined  for  prosecution  were  rejected  because  of 
search  and  seizure  problems.  The  exclusionary 
rule  was  found  to  have  a  particularly  pronounced 
effect  in  drug  cases;  prosecutors  rejected  approxi- 
mately 80%  of  all  felony  drug  arrests  because 
of  search  and  seizure  problems.  ^^^ 


3^  A  1979  study  by  the  General  Accounting  Office  concluded 
that  of  all  ca^es  decline'^  for  prosecution  by  United  States 
Attorneys,  Fourth  Amendment  search  and  seizure  problems 
were  the  primary  reason  for  declination  in  only  0.4%  of  the 
total.  Comp.  Gen.  Rep.  No.  GGD-79-45,  Impact  of  the  Exclii^ 
sionary  Rule  on  Federal  Criminal  Prosecutions  14  (1979) 
[hereinafter  cited  as  GAO  Reporf].  Federal  declinations  may 
be  low,  however,  because  relatively  few  federal  cases  involve 
manifestly  illegal  searches.  Assistant  United  States  Attorneys 
may  thus  choose  to  go  forward  in  a  significant  number  of  cases 
that  have  search  and  seizure  problems  that  may  be  assessed  as 
troublesome  but  worth  litigating.  This  hypothesis  is  borne  out 
by  the  frequency  with  which  suppression  motions  are  denied 
{GAO  Report,  supra,  at  10).  Moreover,  it  was  later  deter- 
mined that  "[m]ost  of  the  federal  caseload  at  the  time  the 
[GAO]  study  was  conducted  was  composed  of  such  white  col- 
lar crimes  as  embezzlement,  fraud  and  forgery.  Search  and 
seizure  issues  are  seldom  raised  in  these  cases."  National  In- 
stitute of  Justice,  The  Effects  of  the  Exchisionary  Rule:  A 
Study  in  California  7  (1982)  [hereinafter  cited  as  NIJ 
Report] . 
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Moreover,  in  cases  in  which  prosecutors  elect  to  ])ro- 
ceed  to  trial  despite  successful  sui)pression  motions, 
the  resulting-  conviction  rates  are  dramatically  im- 
paired. GAO  Report,  supra  note  34,  at  13/''^  Although 
the  systemic  effects  of  the  exclusionary  rule  have 
never  been  fully  calculated,  the  limited  studies  avail- 
able thus  demonstrate  that  a  definite  relationship  ex- 
ists between  the  suppression  of  evidence  and  the 
prosecution's  ability  to  obtain  a  conviction;^^' 

But  even  if  the  numerical  impact  of  the  exclusion- 
ary rule  were  to  be  discounted,  the  rule  exacts  an  ex- 
ceedingly hio^h  societal  cost.  This  Couit  has  noted 
that  the  exclusionaiy  rule  may  well  sen^e  to  lessen 
public  respect  for  the  judicial  system.  "Thus,  al- 
though the  rule  is  thought  to  deter  unlawful  police 
activity  in  part  through  the  nurturing  of  respect  for 
Fourth  Amendment  values,  if  applied  indiscnmi- 
nately  it  may  well  have  the  opposite  effect  of  generat- 


^  According  to  the  GAO  study,  a  conviction  was  obtained 
in  more  than  84%  of  the  cases  in  which  a  suppression  motion 
had  been  denied.  The  conviction  rate  dropped  dramatically, 
however,  to  about  50%,  whenever  a  suppression  motion  had 
been  granted  in  whole  or  in  part.  GAO  Report,  supra  note  34, 
at  13. 

^  The  deleterious  effects  of  the  exclusionary  rule  on  law  en- 
forcement are  exacerbated  by  its  tendency  in  practice  to  free 
the  recidivist.  As  the  NIJ  study  noted  {NIJ  Report,  supra 
note  34,  at  2): 

For  most  defendants,  the  arrest  that  ended  in  release  be- 
cause of  the  exclusionaiy  rule  was  only  a  single  incident 
in  a  longer  criminal  career. 

*         *         *         *         ♦ 

To  a  substantial  degree,  individuals  released  because  of 
search  and  seizure  problems  wei'e  those  with  serious 
criminal  records  who  appeared  to  continue  to  bo  involved 
in  crime  after  their  release.  The  felony  rearrests  included 
many  drug  cnmes,  but  the  majority  were  for  crimes 
against  persons  or  property,  or  for  other  felony  offenses. 
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ing  disrespect  for  the  law  and  administration  of 
justice."  Stone  v.  Powell,  428  U.S.  at  490-491.  More- 
over, indiscriminate  application  of  the  exclusionary 
rule  may  foster  a  public  perception  that  the  courts 
are  simply  unaware  of  reality.  See  Bivens,  403  U.S. 
at  415  (Burger,  C.J.,  dissenting)  (deterrence  ration- 
ale is  "hardly  more  than  a  wistful  dream")  .^"^ 

In  part,  this  problem  of  public  perception  arises 
because  the  exclusionary  rule,  as  currently  applied, 
lacks  the  vital  ingredient  of  proportionality.^®  As  the 
Chief  Justice  observed  in  his  concurrence  in  Stone  v. 
Powell,  428  U.S.  at  490  (footnote  omitted) :  "The 
disparity  in  particular  cases  between  the  error  com- 
mitted by  the  police  officer  and  the  windfall  afforded 
a  guilty  defendant  by  application  of  the  rule  is  con- 
trary to  the  idea  of  proportionality  that  is  essential  to 
the  concept  of  justice."  ^   This  cost  of  the  exclusion- 


^'^  It  may  be  significant  in  this  regard  that  "no  other  civilized 
country  has  adopted  our  mandatory  rule  of  the  exclusion  of 
probative  material  evidence  because  of  police  misconduct." 
Wilkey,  supra,  1  Crim.  Just.  Ethics  at  23.  Moreover,  the  deci- 
sion of  other  countries  not  to  adopt  an  exclusionary  rule  has 
generally  come  after  careful  and  deliberate  study.  See,  e.g.,  id. 
at  23-24  &  26-27  nn.  26-35. 

^  Prompted  by  the  belief  "that  any  remedy  for  the  violation 
of  a  constitutional  right  should  be  proportional  to  the  magni- 
tude of  the  violation,"  the  Attorney  General's  Task  Force  on 
Violent  Crime  has  recommended  the  adoption  of  a  reasonable 
good-faith  exception  to  the  exclusionary  rule.  Attorney  Gen- 
eral's Task  Force  on  Violent  Crime,  Final  Report  55-56  (1981) . 

^®  Judge  Wilkey  has  made  the  same  point,  perhaps  more 
graphically,  dissenting  in  United  States  v.  Ross  (655  F.2d  at 
1208) ,  in  language  that  foreshadows  the  Sheppard  case: 

[The]  penalty  [of  the  exclusionary  rule]  is  administered 
with  a  sense  of  proportionality  reminiscent  of  those  medi- 
eval penal  systems  that  prescribed  capital  punishment  for 
everything  from  pickpocketing  on  up.  The  rule  falls  mer- 


1071 


aiy  rule  is  particularly  evident  in  cases  such  as  those 
now  before  the  Coui*t,  in  which  it  cannot  seriously  be 
urged  that  the  police  engaged  in  any  misconduct.  See 
pages  48-49,  66-68,  supi'a.  On  the  other  hand,  there 
can  be  little  doubt  that  the  suppressed  evidence,  if  ad- 
mitted, would  conclusively  establish  the  respondents' 
guilt. 

The  chilling  effect  on  legitimate  police  activities  is 
another  less  visible  but  equally  important  cost  specifi- 
cally associated  with  suppression  of  evidence  gar- 
nered in  good  faith  violations  of  the  Fourth  Amend- 
ment. As  the  circumstances  surrounding  a  particular 
proposed  course  of  action  bring  it  closer  to  the  indis- 
tinct line  often  separating  lawful  from  unlawful 
searches  or  seizures,  a  relentless  application  of  the 
exclusionaiy  rule  is  increasingly  likely  to  deter  the 
foniier  rather  than  the  latter,  since  almost  by  defini- 
tion this  class  of  situations  is  as  likely  to  involve  legal 
as  illegal  police  activity.^^  'To  the  extent  the  rule 
operates  to  discourage  police  from  reasonable  and 
proper  investigative  actions,  it  hinders  the  solution 
and  even  the  prevention  of  crime."    Gates,  slip  op. 


cilessly  on  evidence  deemed  to  have  been  seized  uncon- 
stitutionally, without  regard  for  the  gra\ity  of  the  police 
misconduct  or  the  seriousness  of  the  crime  of  which  the 
defendant  has  been  charged.  Even  if  the  policeman's  ac- 
tions were  only  marginally  in  violation  of  the  Constitution 
despite  his  good  faith  while  the  criminal  is  guilty  of  rape 
and  murder,  still  the  evidence  stays  out.  Such  a  dispro- 
portion would  be  regarded  as  barbaric  if  used  to  deter 
crime;  ironically,  employed  to  deter  the  police  many  ap- 
parently consider  it  "progressive," 

^  In  addition,  these  are  the  very  cases  in  which  it  is  most 
likely  that  courts  would  erroneously  conclude  that  the  Fourth 
Amendment  has  been  violated,  with  the  unhappy  result  of  sup- 
pressing lawfully  obtained  evidence.  See  page  51  note  16. 
supra. 
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12  (White,  J.,  concurring).  Once  application  of  the 
rule  approaches  the  point  at  which  it  is  as  likely  to 
chill  legitimate  police  action  as  to  discourage  mar- 
ginally improper  action,  powerful  justifications  indeed 
are  needed  to  justify  such  results.'*^ 

Still  another  cost  of  the  exclusionary  rule  is  its 
failure  to  provide  any  remedy  for  the  innocent  vic- 
tims of  unlawful  searches  and  seizures.  Even  for  the 
criminal  defendant,  the  primary  effect  of  the  rule's 
application — aiding  him  to  secure  an  acquittal  even 
though  he  is  guilty — does  not  itself  repair  the  breach 
of  privacy  that  the  Fourth  Amendment  protects.  See 
Calandra,  414  U.S.  at  347;  LinJcletter  v.  Walker,  881 
U.S.  at  637.  And  the  exclusionary  rule  is,  of  course, 
an  entirely  meaningless  ''remedy"  when  the  victim  of 
the  unlawful  search  is  never  accused  of  a  crime.  See 
Bivem,  403  U.S.  at  410  (''[f]or  people  in  Bivens' 
shoes,  it  is  damages  or  nothing") ;  id.  at  415-416, 
417-418  (Burger,  C.  J.,  dissenting). 

A  further  cost  of  the  exclusionary  rule,  often  paid 
insufficient  attention,  is  the  burden  it  places  on  the 
judicial  system.  One-third  of  federal  defendants  go- 
ing to  trial  file  Fourth  Amendment  suppression  mo- 
tions, and  70  %  to  90  %  of  these  involve  formal  hear- 
ings. GAO  Report,  supra  note  34,  at  10.  Although 
most  of  these  motions  are  denied  (ibid.),  the  effect  on 
judicial  and  prosecutorial  resources  is  the  same  as  if 


*^  The  Court  has  reco^ized  the  same  point  in  holding  that 
public  officials  enjoy  at  least  qualified  immunity  in  civil  dam- 
ages actions  brought  under  42  U.S.C.  1983.  In  Scheuer  v. 
Rhodes,  416  U.S.  232,  242  (1974),  the  Court  observed: 

Implicit  in  the  idea  that  officials  have  some  immunity — 
absolute  or  qualified — for  their  acts,  is  a  recognition  that 
they  may  err.  The  concept  of  immunity  assumes  this  and 
goes  on  to  assume  that  it  is  better  to  risk  some  error  and 
pvossible  injury  from  such  error  than  not  to  decide  or  act 
at  all. 
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the  motions  were  meritorious.  Siccnificantly,  tlie  re- 
sult of  this  diversion  of  resources  from  criminal  trials 
to  pretrial  motions  may  have  its  harshest  impact  on 
innocent  defendants.  See  United  States  v.  Ross,  655 
F.2d  at  1205-1206   (Wilkey,  J.,  dissenting)  : 

To  understand  how  the  innocent  defendant  is 
victimized  by  the  diversion  of  scarce  resources 
from  criminal  trials  to  police  discipline,  it  is  nec- 
essary briefly  to  consider  how  our  criminal  jus- 
tice system  now  operates  in  fact,  if  not  in  theoiy. 
*  *  *  [It]  ensures  that  more  due  process  will  be 
required  than  the  system  can  afford  to  pay  for. 
As  a  result,  trials  have  now  been  priced  too  high 
to  be  held  in  most  circumstances  '■'  *  *. 

Instead,  we  have  come  increasingly  to  rely  on 
an  informal  system  of  negotiated  settlements  in 
the  form  of  plea  bargained  arrangements  be- 
tween prosecutor  and  defendant.  The  results  are 
woeful.  Criminals  guilty  of  grievous  offenses 
routinely  are  permitted  to  escape  with  convic- 
tions for  crimes  far  less  serious  carrying  only 
wrist-slapping  penalties.  Meanwhile  innocent  de- 
fendants who  might  well  have  been  vindicated  at 
trial  are  coerced  into  settling  for  a  conviction  on 
a  lesser  charge  *  *  *. 

It  is  against  this  background  that  we  must 
measure  the  diversion  of  energy,  talent  and  dol- 
lars from  the  central  task  of  fairly  determining 
the  guilt  and  innocence  of  defendants  into  the 
w^ork  of  adjudicating  whether  the  police  have 
blundered.  *  "•  *  That  function  should  be  per- 
formed elsewhere  and  by  othei*s.  The  exclusion- 
aiy  remedy  thus  literally  buys  what  little  in  the 
way  of  Fourth  Amendment  protection  it  affords 
at  the  cost  of  more  tnals  for  criminal  defend- 
ants. Even  if  the  rule  did  a  fair  job  of  promoting 
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Fourth  Amendment  values,  this  would  be  at  best 
a  questionable  bargain,  f''-' 

Finally,  the  exclusionary  rule  in  the  long  run 
threatens  the  very  Fourth  Amendment  values  it  is 
intended  to  safeguard.  "If  one  were  diabolically  to 
attempt  to  invent  a  rule  sure  slowly  to  undermine  the 
substantive  reach  of  the  Fourth  Amendment,  it  would 
be  hard  to  do  better  than  the  exclusionary  rule." 
United  States  v.  Ross,  655  F.2d  at  1206  (Wilkey,  J., 
dissenting) .  This  is  because  of  the  obvious  reluctance 
of  judges  to  condemn  questionable  practices  under  the 
Fourth  Amendment  when  they  know  that  the  result 
of  their  decision  will  be  the  freeing  of  a  guilty  de- 
fendant. The  Court  has  noted  the  same  effect  in  con- 
sidering the  pennissibility  of  a  retrial  under  the  Dou- 
ble Jeopardy  Clause  {United  States  v.  Tateo,  377 
U.S.  463,  466  (1964)   (emphasis  added)) : 

Corresponding  to  the  right  of  an  accused  to  be 
given  a  fair  trial  is  the  societal  interest  in  punish- 
ing one  whose  guilt  is  clear  after  he  has  obtained 


*^  The  workload  generated  by  the  exclusionary  rule  does  not, 
of  course,  cease  at  the  trial  court  level.  For  example,  Judge 
Wilkey  has  pointed  out  that,  over  a  three-year  period,  22.1% 
of  the  published  opinions  of  the  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia  Circuit  in  criminal  cases 
involved  suppression  issues.  Wilkey,  Enforcing  the  Fourth 
Amendment  by  Alternatives  to  the  Exclusionary  Rule,  95 
F.R.D.  211,  220  (1982).  Similarly,  a  substantial  portion  of 
this  Court's  criminal  docket  regularly  involves  Fourth  Amend- 
ment search  and  seizures  issues.  See  page  51  note  16,  swpru. 
This  expenditure  of  judicial  resources  on  suppression  issues 
continues  unabated  even  though  "the  general  principles  appli- 
cable to  claims  of  Fourth  Amendment  violations  are  well  set- 
tled *  *  *."  Arkansas  v.  Sanders,  442  U.S.  753,  757  (1979). 
The  most  plausible  explanation  for  this  phenomenon,  of  course, 
is  that  the  windfall  benefits  of  the  exclusionary  rule  for  guilty 
defendants  are  so  great  that  they  effectively  negate  the  likeli- 
hood of  meaningful  self-screening. 
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such  a  trial.  It  would  be  a  high  price  indeed  for 
society  to  pay  were  eveiy  accused  granted  im- 
munity from  punishment  because  of  any  defect 
sufficient  to  constitute  reversible  error  in  the  pro- 
ceedings leading  to  conviction.  From  the  stand- 
point of  a  defendant,  it  vi  at  least  do2ibtfid  that 
appellate  courts  ivould  be  as  zealous  as  tJiey  now 
are  in.  protecting  against  tlie  effects  of  iinpi'o- 
prieties  at  the  trial  or  pretrial  stage  if  they  knew 
that  reversal  of  a  conviction  would  put  the  ac- 
cused iyrevocably  beyond  the  reach  of  further 
prosecution. 

Similar  concerns  operate  in  the  context  of  the  ex- 
clusionary rule.  In  addition,  public  support  for  the 
values  served  by  the  Fourth  Amendment  can  too 
easily  be  undemiined  by  a  general  perception  that 
Fourth  Amendment  jurispinidence  is  bringing  about 
the  seemingly  unjustified  release  into  society  of  dan- 
gerous criminals.  Thus,  extravagant  applications  of 
the  rule  cannot  help  but  threaten  the  substantive 
safeguards  of  the  Fourth  Amendment. 

D.  The  Objections  To  A  Reasonable  Mistake  Exception 
To  The  Exclusionary  Rule  Are  Insufficient  To  Over- 
come The  Need  For  Modification 

We  think  it  evident  that  the  foregoing  cost-benefit 
analysis  of  the  exclusionary  rule  demonstrates  the 
need  for  a  properly  designed  reasonable  mistake  ex- 
ception to  the  rule.  Although  many  of  the  practical 
details  concerning  the  application  of  such  an  excep- 
tion are  best  left  to  future  cases  and  initial  resolution 
by  lower  courts,  cf.  United  States  v.  Williams,  022 
F.2d  at  847;  United  States  v.  Nolan,  530  F.  Supp.  at 
399,  we  shall  undertake  briefly  to  answer  some  of  the 
most  commonly-voiced  objections  to  our  proposal 
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1.  Critics  of  a  reasonable  mistake  exception  to  the 
exclusionary  rule  invariably  argue  that  it  would 
"put[]  a  premium  on  'police  ignorance.'  '"^^  This  is 
a  palpable  strawman.  As  the  Fifth  Circuit  explained 
in  Williams,  622  F.2d  at  841  n.4a,  the  test  for  apply- 
ing the  exception  is  essentially  objective : 

We  emphasize  that  the  belief,  in  addition  to 
being  held  in  subjective  good  faith,  must  be 
grounded  in  an  objective  reasonableness.  It  must 
therefore  be  based  upon  articulable  premises  suf- 
ficient to  cause  a  reasonable,  ,  and  reasonably 
trained,  officer  to  believe  that  he  was  acting  law- 
fully. Thus,  a  series  of  broadcast  breakins  and 
searches  carried  out  by  a  constable — no  matter 
how  pure  in  heart — who  had  never  heard  of  the 
fourth  amendment  could  never  qualify. ^"^^^ 

See  also  Gates,  slip  op.  21   (White,  J.,  concurring) 
United  States  v.  Nolan,  530  F.  Supp.  at  399;  People 
V.  Adams,  53  N.Y.2d  at  9-10,  422  N.E.2d  at  541 
Carrington,  Good  Faith  Mistakes  and  the  Exclusion 
ary  Rule,  1  Crim.  Just.   Ethics  85,   38-39    (1982) 
Schroeder,  supra,  69  Geo.  L.J.  at  1420;  Ball,  Good 
Faith  and  the  Fourth  Amendment:  The  "Reasonable" 
Exception  to  the  Exclusionary  Rule,  69  J.  Crim.  L.  & 
Criminology  635,  655   (1978);  cf.     Scott  v.  United 
States,  436  U.S.  128,  137-138  (1978). 

The  objective  standard  we  propose  ensures  that 
ignorance  will  not  be  rewarded.  On  the  contrary, 
"[g]  rounding  the  modification  in  objective  reason- 


*^  See,  e.g.,  Sachs,  The  Exclusionary  Rule:  A  Prosecutor's 
Defense,  1  Crim.  Just.  Ethics  28,  32  ( 1982) . 

*"  The  Fifth  Circuit's  good-faith  exception  thus  entails  a 
subjective  component.  See  also  United  States  v.  Mahoney,  slip 
op.  6704-6705.  For  the  reasons  discussed  below,  however, 
it  is  our  submission  that  the  subjective  inquiry  will  almost 
always  be  unnecessary  and  inappropriate. 
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ableness  *  *  *  retains  the  value  of  the  exclusionary 
rule  as  an  incentive  for  the  law  enforcement  profes- 
sion as  a  whole  to  conduct  themselves  in  accord  with 
the  Fourth  Amendment."  Gates,  slip  op.  15-16 
n.l5  (White,  J.,  concurnng).  Because  such  an  objec- 
tive standard  requires  individual  officers  to  have  a 
reasonable  knowledge  of  what  the  law  prohibits,  see 
United  States  v.  Peltier,  422  U.S.  at  542;  United 
States  V.  Ajlouny,  629  F.2d  at  841;  United  States  v. 
Nolan,  530  F.  Supp.  at  399,  the  adoption  of  a  reason- 
able mistake  exception  may  actually  enhance,  but  in 
any  event  certainly  will  not  discourage,  effoi'ts  to  edu- 
cate police  officers  about  the  extant  principles  of  law. 
To  avoid  the  risk  of  suppression  through  unreason- 
able ignorance,'*^  police  departments  can  be  expected 
(assuming  validity  in  the  hypothesis  of  deterrence  by 
which  the  nale  is  justified  in  the  first  place)  to  ensure 
that  individual  officers  are  reasonably  well  trained, 
especially  as  the  extent  to  which  a  police  department 
takes  seriously  its  duty  of  providing  training  and 
guidance  to  officers  in  the  field  might  be  considered  in 
determining  whether  the  exclusionaiy  rule  should  be 
invoked.  See  Gates,  slip  op.  15-16  n.l5  (White,  J., 
concurring) ;  Kaplan,  snpra,  26  Stan.  L.  Rev.  at 
1050-1051. 

The  objective  standard  we  propose  is  consistent 
with  the  standard  applied  in  civil  suits  against  public 
officials  for  alleged  deprivations  of  constitutional 
rights.  See  Harloiv  v.  Fitzgerald,  No.  80-945  (June 
24,  1982),  slip  op.  17:  "government  officials  perform- 
ing  discretionaiy    functions   generally    are    shielded 


^  See,  e.g.,  United  States  v.  Downing,  665  F.2d  404,  408  n.2 
(1st  Cir.  1981)  (no  occasion  to  apply  a  good  faith  exception 
because  the  necessary  predicate  of  objectively  reasonable  police 
conduct  not  satisfied) ;  Holloman  v.  Commornvealth,  221  Va. 
947,  950,  275  S.E.2d  620,  622  (1981)    (accord). 
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from  liability  for  civil  damages  insofar  as  their  con- 
duct does  not  violate  clearly  established  statutory  or 
constitutional  rights  of  which  a  reasonable  person 
would  have  known.'"**  Importantly,  the  Court  in 
Harlow  expressly  rejected  the  civil  equivalent  of  the 
''premium  on  police  ignorance"  argument  {id.  at  18; 
footnotes  omitted) : 

By  defining  the  limits  of  qualified  immunity 
essentially  in  objective  terms,  we  provide  no  li- 
cense to  lawless  conduct.  The  public  interest  in 
deterrence  of  unlawful  conduct  and  in  compensa- 
tion of  victims  remains  protected  by  a  test  that 
focuses  on  the  objective  legal  reasonableness  of 
an  official's  acts.  Where  an  official  could  be  ex- 
pected to  know  that  certain  conduct  would  vio- 
late statutory  or  constitutional  rights,  he  should 
be  made  to  hesitate;  and  a  person  who  suffers 
injury  caused  by  such  conduct  may  have  a  cause 
of  action.  But  where  an  official's  duties  legiti- 
mately require  action  in  which  clearly  established 
rights  are  not  implicated,  the  public  interest  may 
be  better  served  by  action  taken  ''with  independ- 
ence and  without  fear  of  consequences."  Pierson 
V.  Ray,  386  U.S.  547,  554  (1967). 

The  same  considerations  apply  with  equal  force  to 
criminal  law  enforcement. 

2.  Because  the  focus  of  the  inquiry  will  be  objec- 
tive reasonableness,  rather  than  an  officer's  subjective 
intent,  the  reasonable  mistake  exception  we  propose  is 
not  likely  to  burden  the  courts  unduly.  Generally,  it 
will  be  unnecessaiy  for  courts  to  engage  in  unwieldy 


•**  As  the  Court  explained  (Harlow,  slip  op.  17-18)  : 

If  the  law  at  that  time  [of  the  official's  action]  was  not 
clearly  established,  an  official  could  not  reasonably  be  ex- 
pected to  anticipate  subsequent  legal  developments,  nor 
could  he  fairly  be  said  to  "know"  that  the  law  forbade 
conduct  not  previously  identified  as  unlawful. 
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and  awkward  inquiries  into  the  subjective  intent  of 
arresting  or  searching  officers.  Instead,  a  reasonable 
mistake  exception  would  require  only  an  objective 
assessment  of  the  officer's  conduct  in  light  of  the 
factual  circumstances  of  a  particular  case  and  the  ex- 
tent to  which  the  governing  legal  principles  had  been 
predictably  articulated."''  It  will,  therefore,  merely 
I'equire  courts  to  make  deteiTninations  of  a  kind  that 
are  not  materially  different  from  those  they  presently 
make  in  ruling  upon  suppression  motions."* 


■*^  Furthermore,  it  seems  unlikely  that  there  will  be  many- 
occasions  on  which  a  reasonable  officer  would  not  have  known 
that  his  action  was  improper,  but  the  particular  officer  did 
entertain  such  a  belief;  the  inclusion  of  a  subjective  component 
will  therefore  rarely  alter  the  result,  but  would  instead  merely 
produce  burdensome  and  largely  unproductive  litigation.  See 
Harlow,  slip  op.  18.  It  is  possible,  however,  to  imagine  cases 
in  which  the  objective  reasonableness  of  a  belief  in  the  legality 
of  particular  conduct  could  be  overcome  by  a  sho\ving  that,  for 
example,  the  victim  of  the  search  was  singled  out  for  harass- 
ment. In  such  strictly  limited  circumstances,  a  subjective  in- 
quiry might  be  appropriate.  Plainly,  no  such  circumstances 
are  present  in  the  cases  now  before  the  Court. 

*^  Even  if  additional  burdens  were  imposed,  Judge  Friendly 
has  suggested  that  they  would  be  preferable  to  the  current 
system  (H.  Friendly,  Benchmarks,  supra,  at  262;  footnotes 
omitted) : 

It  is  no  sufficient  objection  that  such  a  rule  would  require 
courts  to  make  still  another  determination;  rather,  the 
recognition  of  a  penumbral  zone  where  mistake  will  not 
call  for  the  drastic  remedy  of  exclusion  would  relieve  them 
of  exceedingly  difficult  decisions  whether  an  officer  over- 
stepped the  sometimes  almost  imperceptible  line  between 
a  valid  arrest  or  search  and  an  invalid  one.  Even  if  there 
were  an  added  burden,  most  judges  would  prefer  to  dis- 
charge it  than  have  to  perform  the  distasteful  duty  of 
allowing  a  dangerous  criminal  to  go  free  because  of  a 
slight  and  unintentional  miscalculation  by  the  police. 
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3.  It  is  sometimes  suggested  that  the  exclusionary 
rule  is  needed  to  provide  Fourth  Amendment  cases 
for  the  courts  to  adjudicate.  See,  e.g.,  Goodpaster, 
An  Essay  mi  Ending  the  Exclusionary  Rule,  33  Hast- 
ings L.J.  1065,  1074  (1982);  Geller,  Enforcing  the 
Fourth  Amendment:  The  Exclusionary  Rule  and  its 
Alternatives,  1975  Wash.  U.L.Q.  621,  654-656;  Oaks, 
sup^-a,  37  U.  Chi.  L.  Rev.  at  756.  'The  risk  [in  modi- 
fying the  exclusionary  rule]  is  that  our  constitutional 
rights  will  atrophy."  Geller,  supra,  1975  Wash. 
U.L.Q.  at  655  (footnote  omitted). 

This  presumed  risk  should  be  placed  in  proper  per- 
spective. Assuming,  arguendo,  that  adoption  of  a 
reasonable  mistake  exception  to  the  exclusionary  rule 
would  substantially  reduce  the  incentive  for  defend- 
ants to  litigate  substantive  Fourth  Amendment  ques- 
tions, the  Court  should  bear  in  mind  that  the  lost 
decisionmaking  opportunities  will  be  confined  to  the 
"grey,  twilight  area[s]"  of  Fourth  Amendment  law 
where  the  constitutional  violation,  if  any,  is  minimal. 
In  these  areas  at  least,  it  would  seem  that  our  society 
would  reap  greater  benefits  from  a  moi'e  rational  ap- 
plication of  the  exclusionary  rule  than  from  continued 
judicial  resolution  of  every  Fourth  Amendment  ques- 
tion that  inventive  lawyers  can  devise.  Just  as  there 
is  a  point  of  diminishing  returns  in  the  application  of 
the  exclusionary  rule,^®  so  too  there  is  a  point  at 
which  decisions  of  only  marginal  constitutional  sig- 
nificance may  be  overpriced. 

In  any  event,  we  are  extremely  skeptical  about  the 
validity  of  any  assumption  that  defendants  will  lose 
their  incentive  to  litigate  meritorious  substantive 
Fourth  Amendment  questions  if  confronted  with  a 


■*^  Amsterdam,  Search,  Seizure,  and  Section  2255:   A  Com- 
ment, 112  U.  Pa.  L.  Rev.  378, 389  (1964) . 
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reasonable  mistake  exception  to  the  exclusionaiy  rule. 
The  overwhelming  lack  of  success  of  most  suppres- 
sion motions  (see  page  74,  supra)  does  not  seem  to 
have  had  any  effect  on  the  number  of  such  motions 
filed.  Practical  experience  tells  us  that  cnminal  de- 
fendants commonly  assert  suppression  claims  with 
little  regard  for  their  ultimate  chances  of  success — in 
part,  no  doubt,  because  of  the  magnitude  of  the  ben- 
efit to  them  if  "lightning"  should  strike.  While  adop- 
tion of  a  reasonable  mistake  exception  will  tend  to 
discourage  presentation  of  substantively  insubstantial 
Fourth  Amendment  suppression  motions,  it  thus 
seems  highly  improbable  that  litigation  of  colorable 
Fourth  Amendment  issues  will  ''atrophy"  to  any  sig- 
nificant degree. 

Although  the  number  of  cases  may  not  materially 
decline,  there  would  be  an  important  easing  of  the 
judicial  workload  because  it  would  no  longer  be  neces- 
sary for  courts  to  decide  every  conceivable  question  of 
Fourth  Amendment  law.  Many  of  the  arguably  mer- 
itorious Fourth  Amendment  claims  that  courts  must 
now  resolve  present,  like  Leov  and  Qidntero,  fact- 
specific  questions  the  resolution  of  which,  while  often 
difl!icult,  does  little  to  advance  undei^standing  of 
Fourth  Amendment  principles  of  general  importance. 
In  such  instances,  it  will  generally  be  far  easier  to 
determine  the  applicability  of  the  reasonable  mistake 
exception  than  to  grapple  with  the  nettlesome  but 
relatively  inconsequential  underlying  substantive 
question.  The  modification  we  propose  should  thus 
result  in  important  advances  for  the  cause  of  judicial 
economv. 

On  the  other  hand,  we  see  no  junsprudential  im- 
pediment to  a  court's  undertaking  to  decide  impor- 
tant, recurrent,  and  unsettled  substantive  Fourth 
Amendment  questions  even  when  the  reasonable  mis- 
take exception  may  control  the  outcome  of  the  partic- 

25-694   0-84-69 
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ular  case.  That  is  precisely  what  this  Court  did  in 
an  analogous  context  in  O'Connor  v.  Donaldson,  422 
U.S.  563  (1975).  We  therefore  view  the  issue  of 
whether  to  decide  the  substantive  question  first  or  to 
dispose  of  a  case  strictly  on  the  basis  of  a  reasonable 
mistake  exception  as  one  best  committed  to  judicial 
discretion.  In  nonrecurring,  fact-bound  situations,  a 
court  might  well  conclude  that  little  purpose  is  served 
by  unnecessarily  adjudicating  the  Fourth  Amendment 
question.  On  the  other  hand,  significant  legal  issues 
or  particularly  problematic  factual  situations  of  con- 
cern to  a  court  could  still  be  considered."^^ 

This  would  be  comparable  to  the  approach  now  em- 
ployed by  this  Court  in  applying  the  harmless  error 
doctrine.  In  some  cases,  the  Court  exercises  its  dis-. 
cretion  to  decide  the  merits  of  a  claim  even  though 
the  error  was  harmless,  while  in  others  it  resolves  the 
case  solely  by  reliance  on  the  harmless  error  doctrine. 
Compare,  e.g.,  Milton  v.  WainwHght,  407  U.S.  371, 
372  (1972)  (Court  declines  to  decide  whether  admis- 
sion of  confession  was  constitutional  violation  because 
error,    if   any,    was   harmless   beyond    a    reasonable 


^  United  States  v.  Ajlouny,  629  F.2d  at  841-842,  offers  a 
good  example  of  a  court's  sound  exercise  of  discretion  in  de- 
clining to  decide  the  legalit>^  of  a  search  in  light  of  the  appli- 
cability of  a  good-faith  exception.  The  legal  question  involved 
warrantless  national  security  wiretaps.  Subsequent  to  the 
surveillance  of  Ajlouny,  the  Foreign  Intelligence  Surveillance 
Act  of  1978,  50  U.S.C.  (Supp.  V)  1801-1811,  became  effective. 
That  Act,  by  requiring  prior  court  approval  for  nearly  all 
foreign  intelligence  surveillance,  "substantially  reduced  the 
importance  of  deciding  in  this  case  whether  the  Constitution 
independently  requires  the  obtaining  of  a  warrant  for  foreign 
intelligence  electronic  surveillance"  (629  F.2d  at  842).  Ac- 
cordingly, the  court  disposed  of  the  case  by  relying  on  the  good- 
faith  exception.  See  also  United  States  v.  Mahoney,  slip  op. 
6705  n.5  (merits  of  Fourth  Amendment  issue  neither  briefed 
nor  argued  and  therefore  court  declines  to  decide  the  issue) . 
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doubt),  with  Coleman  v.  Alabama,  399  U.S.  1  (1970) 
(Couit  holds  defendants  constitutionally  entitled  to 
counsel  at  preliminaiy  hearing,  but  remands  to  state 
court  for  determination  whether  denial  of  counsel 
was  harmless  error)  ;'''^  see  also  United  States  v. 
BlackweU,  694  F.2d  1325,  1340  n.22  (D.C.  Cir.  1982) 
(court  explains  reasons  for  deciding  constitutional 
question  before  detemiining  there  was  no  "plain 
error"). 

Leaving  this  matter  to  judicial  discretion  in  indi- 
vidual cases  does  no  violence  to  Article  Ill's  case  or 
controversy  requirement.  Nothing  in  Article  III  pre- 
vents a  court  from  analyzing  the  issues  presented  by 
a  suppression  motion  in  whatever  order  it  deems  most 
appropriate.  The  essence  of  Article  III  is  that  the 
judicial  power  be  exercised  only  in  live  controvei^ies 
presenting  concrete  disputes  between  adversaries. 
See,  e.g.,  Valley  Forge  Chnstian  College  v.  Ameiicans 
United  for  Separation  of  Church  and  State,  Inc.,  454 
U.S.  464,  471  (1982).  There  can  be  no  doubt  that  a 
defendant  who  claims  that  he  has  been  subjected  to 
an  unlawful  search  or  seizure  and  seeks  suppression 
of  the  evidentiary  fruits  thereof  raises  a  live  con- 
troversy within  the  Article  III  authority  of  federal 
courts  to  adjudicate.  And,  as  a  matter  of  logic,  it  is 
surely  appropriate  for  a  court  to  decide  whether  there 


'^'^  The  courts  of  appeals  routinely  exercise  similar  discretion 
in  applying  the  harmless  error  doctrine.  Compare,  e.g.,  United 
States  V.  West,  670  F.2d  675,  684-687  (7th  Cir.),  cert,  denied, 
457  U.S.  1124  (1982) ;  United  States  v.  Bnlman,  667  F.2d  1374, 
1382-1384  (11th  Cir.  1982)  ;  Harrynmn  v.  Estelle,  616  F.2d 
870,  878  (5th  Cir.  1980)  (en  banc);  United  States  v.  Rosales- 
Lovpz,  617  F.2d  1349,  1355-1356  (9th  Cir.  1980),  afT'd,  451 
U.S.  182  (1981) ,  with,  e.g..  United  States  v.  MeCulley,  673  F.2d 
346,  352  (11th  Cir.  1982)  ;  Umted  States  v.  Civella,  666  F.2d 
1122,  1130  (8th  Cir.  1981);  United  States  v.  Torres,  659  F.2d 
1012,  1013  (9th  Cir.  1981),  cert,  denied,  455  U.S.  926  (1982). 
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has  been  a  wrong  before  deciding  what  remedy  to  im- 
pose. See  Gates,  slip  op.  19  n.l8  (White,  J.,  concur- 
ring ).°^ 

Finally,  as  noted  by  Justice  White  (Gates,  slip  op. 
20  &  n.l9  (White,  J.,  concurring)),  many  important 
Fourth  Amendment  issues  can  be  resolved  in  other 
settings,  such  as  actions  for  declaratory  or  injunctive 
relief  brought  by  persons  having  a  reasonable  fear  of 
future  exposure  to  the  challenged  practice,  or  damages 
actions  against  municipalities  under  42  U.S.C.  1983. 
Accordingly,  the  fear  that  Fourth  Amendment  law 
will  become  ''frozen"  in  its  current  state  seems 
groundless. 

4.  Finally,  both  supporters  and  critics  of  the  ex- 
clusionary rule  have  expressed  reluctance  about  modi- 
fying it  in  the  absence  of  an  effective  alternative. 


*^2  In  Gates,  Justice  White  also  suggested  that  the  benefits  of 
a  new  Fourth  Amendment  ruling  might  be  extended  to  the 
party  in  whose  case  the  rule  is  first  announced  (slip  op.  21 
n.l9,  citing  StomUl  v.  Denno,  388  U.S.  293,  301  (1967) ) .  This 
aspect  of  Stovcdl,  however,  has  been  roundly  criticized.  See 
Beytagh,  Ten  Years  of  Non-Retroactivity :  A  Critique  and  a 
Proposal,  61  Va.  L.  Rev.  1557, 1615  (1975)  (footnote  omitted) : 

Stated  bluntly,  the  "chance  beneficiary"  notion,  developed 
in  Stovall  and  relied  on  in  Desist  [v.  United  States,  394 
U.S.  244  (1969)]  and  other  cases,  is  not  and  never  was 
required  by  article  III.  Cases  in  which  a  new  rule  is 
adopted  but  applied  in  a  wholly  prospective  fashion  are 
nonetheless  decided  on  the  merits.  Although  with  a  pros- 
pective holding  the  result  in  the  law-changing  case  turns 
on  the  old  rule,  not  the  new  one,  that  fact  does  not  remove 
the  case  from  the  category  of  an  article  III  case  or  con- 
troversy. If  it  did,  the  Court  would  have  acted  improperly 
(indeed,  unconstitutionally)  in  England  [v.  Louisiana 
State  Board  of  Medical  Examiners,  375  U.S.  411  (1964)], 
Cipriano  [v.  City  of  Houwa,  395  U.S.  701  (1969)],  and 
the  other  cases  adopting  new  rules  for  purely  prospective 
application. 
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See,  e.g.,  Bivens,  403  U.S.  at  415,  420-421  (Burger, 
C.J.,  dissenting)  ;  Goodpaster,  supra,  33  Hastings 
L.J.  at  1100;  Geller,  supra,  1975  Wash.  U.L.Q.  at 
688.  If  the  exclusionaiy  rule  were  actually  capable 
of  deterring  reasonable  police  mistakes,  this  concern 
would  have  some  force.  We  have  already  noted,  how- 
ever, as  has  the  Court  (see  pages  40-41,  supra), 
that  there  is  at  most  an  impressionistic  basis  for  the 
assumption  that  the  exclusionaiy  rule  in  fact  deters 
police  misconduct.  More  importantly,  in  many  of  the 
cases  to  which  a  reasonable  mistake  exception  would 
apply,  there  is  no  misconduct  to  deter.  Under  these 
circumstances,  it  simply  makes  no  sense  to  hold  on  to 
a  demonstrably  costly  "remedy"  that  is  incapable  of 
achieving  its  stated  purpose.  In  our  submission,  the 
exclusionary  rule  must  be  evaluated  on  its  own 
merits;  if  it  fails  to  accomplish  its  objective,  it  should 
be  appropriately  modified,  irrespective  of  the  efficacy 
of  the  alternatives  that  might  be  substituted. 

In  any  event,  a  number  of  alternatives  have  been 
suggested.  See,  e.g.,  Wilkey,  supra,  1  Grim.  Just. 
Ethics  at  24-26  (suggests  executive  branch  discipli- 
nary boards,  civil  tort  remedies,  or  "mini-trials"  for 
offending  officers  following  the  main  criminal  trial) ; 
Goodpaster,  supra,  33  Hastings  L.J.  at  1100-1107 
(recommends  administrative  agency  regulation  of 
police  conduct).  Whether  any  of  these  alternatives 
will  be  effective  cannot  be  known  until  they  are 
tested;  what  should  be  obvious,  however,  is  that  the 
alternatives  cannot  possibly  be  any  less  effective  than 
the  exclusionaiy  rule  in  its  current  fomi  for  cases 
like  the  ones  now  before  the  Court.  Moreover,  as  has 
been  noted  by  others,  the  continued  existence  of  the 
exclusionary  rule  may  itself  actually  inhibit  experi- 
mentation with  different  approaches  by  the  political 
branches  of  government.    See  Stone  v.  Powell,  428 
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U.S.  at  500-501  (Burger,  C.J.,  concurring) ;  United 
States  V.  Ross,  655  F.2d  at  1208  (Wilkey,  J.,  dissent- 
ing) ;  Schroeder,  supra,  69  Geo.  L.J.  at  1385.  Accord- 
ingly, we  submit  that  the  presence  of  immediately 
available  effective  alternatives  is  simply  not  a  con- 
trolling consideration  in  deciding  whetJier  the  current 
rule  requires  the  kind  of  modification  that  we 
propose. 

CONCLUSION 

The  judgments  under  review  should  be  reversed. 

Respectfully  submitted. 

Rex  E.  Lee 

Solicitor  General 

Stephen  S.  Trott 

Assistant  Attorney  General 

Andrew  L.  Frey 

Deputy  Solicitor  General 

Kathryn  a.  Oberly 
Assistant  to  the  Solicitor  General 

Robert  J.  Erickson 
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Part  3. —Capital  PuNiswEhrr 

CONGRESS  AND  CAPITAL 
PUNISHMENT 

An  Kxercisc  in  Symbolic  Politics 


BARBARA  ANN  STOLZ 

American  University 

Even  when  federal  authorities  were  legally  empowered  to  impose  a  death 
sentence,  the  sanction  was  rarely  carried  out.  Between  1930  and  1976, 
there  were  only  33  such  executions.  During  the  past  decade,  hills,  both 
imposing  and  abolishing  capital  punishment,  have  been  introduced 
repeatedly  in  the  U.S.  Congress.  Furthermore,  certain  members  of  Con- 
gress have  demonstrated  intense  interest  in  such  efforts.  The  continued 
debate  and  interest  is  better  explained  by  the  symbolic  rather  than  tangi- 
ble components  of  such  legislation.  This  article  examines  four  aspects 
of  the  symbolic  component  of  federal  death  penalty  legislation: 
reassurance  function,  moral-educative  function,  model  for  the  states,  and 
the  deterrence  debate. 


Capital  punishment  has  repeatedly  been  the  subject  of  congres- 
sional debate  during  the  last  decade.  Initially,  certain  members 
sought  to  abolish  the  federal  death  penalty  or  suspend  its  use  until 
the  constitutional  questions  regarding  its  imposition  were  resolved 
(Hearings,  Subcommittee  3  of  U.S.  House  of  Representatives 
Committee  on  Judiciary  on  H.R.  8414,  3243  et  al.,  1972:  Serial 
No.  29,  1).  Once  the  Supreme  Court  indicated  in  its  1972  and  1976 
decisions  that  it  was  concerned  with  the  procedures  under  which 
this  sanction  was  imposed  and  administered,  federal  legislative 
efforts  shifted  primarily  to  passing  legislation  that  would  provide 
constitutionally  acceptable  procedures.  (Hearings,  Committee  on 


AUTHOR'S  NOTE:  /  wish  to  express  my  appreciation  lo  Thomas  Hiilchinson.  Peter  Hoff- 
man. Kit  hard  Bennett,  Robert  Johnson,  and  /lu^o  Bedaii,  who  provided  insiuht/td  com- 
ments on  earlier  drafts.  Barry  Epstein  helped  gather  background  information. 

Law  &  Policy  Quarterly.  Vol.  5   No.  2.  April  1983  157-180 
®  1983  Sage  Publications.  Inc. 
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Judiciary,  U.S.  Senate  on  S114,  1981:  J-97-13,  1-2).  Such  legislation 
would  thereby  allow  imposition  of  the  death  penalty  for  certain 
federal  crimes.  To  date,  all  efforts  to  pass  general  legislation  to 
reinstitute  or  abolish  federal  capital  punishment  have  failed.  Only 
one  specific  statute,  which  allows  for  the  imposition  of  the  death 
penalty  for  aircraft  hijacking  where  a  death  occurs,  has  passed 
(Hearings,  Committee  on  Judiciary,  U.S.  Senate  on  SI  14,  1981: 
Serial  No.  J-97-13,  1).  In  spite  of  the  repeated  failure  of  Congress 
to  pass  general  capital  punishent  legislation,  certain  members 
(henceforth  referred  to  as  activists)  have  remained  keenly  interested 
in  the  issue  of  such  legislation  continues  to  be  debated. 

Congressional  interest  in  federal  death  penalty  legislation  might 
be  explained  by  constituent  pressure.  It  appears,  however,  that 
citizens  do  not  actively  express  their  views  on  the  subject.  Even 
those  identified  as  legislative  activists  on  this  issue  indicate  that 
they  receive  little  mail  on  it,  suggesting  minimal  immediate  public 
interest. 

Historically,  federal  use  of  capital  punishment  has  been  rare. 
Between  1930  and  1967,  only  33  of  the  3859  orders  of  execution 
that  occurred  in  the  United  States  were  carried  out  by  federal 
authorities  (Law  Enforcement  Assistance  Administration  [LEAA] 
1975:  7).  Federal  executions  had  ceased  prior  to  the  1972  Supreme 
Court  case,  Furman  v.  Georgia  (1972),  which  temporarily 
eliminated  the  use  of  capital  punishment  throughout  the  coun- 
try (Hearings,  Committee  on  Judiciary,  U.S.  Senate  on  S114,  1981: 
Serial  No.  J-97-13,  1).  This  sanction  has  been  used  infrequently 
by  federal  authorities  because  its  imposition  has  been  restricted 
to  a  few  crimes.  Federal  law  presently  authorizes  capital 
punishment  for  espionage,  treason,  first-degree  murder,  felony 
murder,  kidnapping  during  a  robbery,  presidential  or  vice- 
presidential  assassination,  kidnapping  where  a  death  occurs,  rape 
within  special  maritime  and  territorial  jurisdictions  of  the  United 
States,  and  aircraft  hijackings  where  a  death  occurs.  With  the 
exception  of  the  aircraft  hijacking  statute,  these  provisions  are 
currently  invalid  (Report  of  Committee  on  Judiciary,  U.S.  House 
of  Representatives  to  accompany  HR  6915,  1980:  717)' 

Even  if  legislation  were  passed  to  restore  the  federal  death  pen- 
alty, its  scope  could  not  expand  significantly.  Consequently,  one 
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could  conclude  that  the  number  of  individuals  affected  by  a 
reinstituted  federal  death  penalty  would  be  small. 

The  political  science  literature  has  underscored  the  need  for 
political  analysis  to  proceed  on  two  levels:  the  tangible  and  the 
symbolic.  The  former  focuses  on  how  political  actions  provide 
some  groups  with  tangible  rewards.  The  latter  is  concerned  with 
what  the  same  actions  mean  to  the  public  (Edelman,  1971,  1964: 
12;  Arnold,  1935;  Lasswell  and  Kaplan,  1952;  Anton,  1967). 

The  purpose  of  this  article  is  to  analyze  the  symbolic  compo- 
nent of  federal  capital  punishment  legislation  and  illustrate  its 
prominence  in  the  congressional  debate  over  this  issue. 


METHODS 

To  determine  the  symbolic  components  of  federal  capital 
punishment,  the  legislative  process  surrounding  this  issue  in  both 
the  U.S.  House  of  Representatives  and  Senate  between  1972  and 
1982  was  examined.  Hearings  records,  congressional  reports,  and 
interviews  were  used  in  the  analysis.  In  addition,  between  1976 
and  1982  numerous  hearings  and  mark-up  sessions  that  dealt  with 
capital  punishment  legislation  were  attended. 

The  substance  of  the  hearings  reflected  the  concerns  of  both 
proponents  and  opponents  on  the  issue.  The  actions  of  the 
Supreme  Court  created  a  positive  environment  for  each  side  at 
different  times  during  the  decade;  thus,  hearings  were  held  on 
legislation  both  supporting  abolition  of  the  death  penalty  and 
supporting  its  imposition.  The  earlier  hearings  focused  on 
legislative  efforts  to  impose  a  moratorium  on  all  executions  or 
to  abolish  the  federal  death  penalty  (Hearings,  Subcommittee  3, 
U.S.  House,  on  HR  8414,  et  al.,  1972).  The  later  hearings  con- 
sidered legislation  to  establish  "rational  criteria  for  the  imposi- 
tion of  the  sentence  of  death"  (Hearings,  Committee  on  Judiciary, 
U.S.  Senate  on  S1382,  1977;  1978;  on  SI  14,  1981;  Subcommittee 
on  Criminal  Justice,  U.S.  House  on  S13360,  1978).  Capital  punish- 
ment was  also  discussed  during  the  hearings  and  debates  on  the 
recodification  of  federal  criminal  law. 
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A  review  of  the  hearings  records  provided  the  basis  for  deter- 
mining members  to  be  interviewed  and  for  designing  the  inter- 
view schedule.  From  these  records  16  interviewees  were  initially 
identified  as  activists  on  the  issue.  This  determination  was  made 
based  on  several  factors:  introduction  of  legislation  on  the  issue, 
active  involvement  in  hearings,  and  recognition  of  a  member's 
interest  by  his  or  her  colleagues.  Most,  but  not  all,  were  members 
of  the  judiciary  committee  of  their  respective  house.  Only  members 
who  had  maintained  their  activism  on  the  issue  over  several  terms 
were  interviewed,  thus  eliminating  those  who  might  be  respond- 
ing to  passing  pressures  or  concerns.  Ultimately,  nine  members 
responded.  Several  staff  members  who  had  worked  with  one  or 
more  activists  on  the  issue  were  also  interviewed  at  length. 

A  semistructured  questionnaire  was  developed  based  on  the 
information  garnered  from  the  hearing  recods  and  mark-up  ses- 
sions. This  approach  has  proved  to  be  useful  in  many  political 
science  studies  (Huitt  and  Peabody,  1969:  28).  The  questions  were 
structured  to  evoke  members'  perceptions  about  the  symbolic 
aspects  of  the  death  penalty  legislation,  as  well  as  possible  alter- 
native explanations  of  interest  in  the  issue.  Issues  addressed  in 
each  interview  included: 


(1)  expectations  as  to  the  impact  of  federal  capital  punishment 
legislation; 

(2)  views  on  deterrence; 

(3)  the  amount  and  nature  of  mail  received  on  the  issue; 

(4)  the  extent  to  which  the  interviewee  was  lobbied  by  interest  groups; 

(5)  perceptions  of  the  effect  of  such  legislation  on  society;  and 

(6)  personal  and  professional  experiences  influencing  views. 

In  spite  of  the  open-ended  nature  of  the  instrument,  the  answers 
were  very  consistent.  Rather  than  providing  definitive  conclusions, 
however,  this  study  proposes  primarily  to  generate  further  research 
questions  about  the  nature  of  the  congressional  criminal  justice 
debate  and  the  influence  of  symbolic  politics  on  legislative  activity. 
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SYMBOLS,  POLITICS, 
AND  CAPITAL  PUNISHMLNT 


Sapir  (1934)  asserts  that  all  symbolism  implies  meanings  that 
cannot  be  derived  directly  from  the  context  of  experience.  He 
distinguishes  two  types  of  symbols:  referential  and  condensation. 
Referential  symbols  are  those  agreed  upon  as  economical  devices 
for  purposes  of  reference,  such  as  national  flags,  telegraph  codes, 
and  oral  speech  (Sapir,  1934:  493).  Condensation  symbols  are 
highly  condensed  forms  of  substitutive  behavior,  requiring  no 
check  with  reality  (p.  493). 

Sapir  also  suggests  that  both  are  blended  in  actual  behavior. 
For  example,  a  verbal  slogan  may  be  ostensibly  referential,  but 
may  take  on  the  character  of  emotionalized  rituals  and  become 
highly  important  to  both  individual  and  society  as  a  substitutive 
form  of  emotional  expression  (1934:  493). 

The  function  of  symbolism  in  the  political  realm  is  developed 
primarily  in  the  work  of  Murray  Edelman  (1964,  1971),  who 
analyzes  political  acts  as  condensation  symbols.  He  indicates  that 
every  controversial  or  important  political  act  serves  in  part  as  a 
condensation  symbol  by  symbolizing  a  threat  or  reassurance 
(Edelman,  1964:  7).  The  meaning  of  these  symbols  is  derived  from 
the  needs  of  those  responding  to  the  political  acts. 

Edelman  states  that  one  of  the  functions  of  symbolization  is 
to  induce  a  feeling  of  well-being  (Edelman,  1964:  38).  Focusing 
on  regulatory  statutes,  he  indicates  that  such  political  activities 
convey  a  sense  of  well-being  to  the  onlooker  because  they  sug- 
gest vigorous  activity,  but  they  in  fact  signify  inactivity  (Edelman, 
1964:  38).  Thus,  the  symbolic  reassurance  generated  by  the  passage 
of  legislation  may  satisfy  a  group,  although  the  content  of  the 
legislation  is  inconsistent  with  the  group's  interests.  Criminal 
justice  legislation  is  a  type  of  regulatory  legislation  that  suggests 
activity,  but  often  signifies  an  ineffective  but  popularly  accept- 
able response. 

Another  perspective  on  symbolic  politics  is  provided  by  Joseph 
Gusfield's  (1963)  study  of  the  temperance  movement.  Gusfield 
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(1963)  suggests  that  while  Edelman's  reassurance  theory  is  credi- 
ble with  respect  to  economic  issues,  it  fails  to  address  real  interests. 
He  discusses  two  ways  in  which  status  interests  enter  political 
issues.  First,  any  act  of  government  can  be  a  sign  of  deference 
because  power  conferred  on  one  group  limits  that  of  another.  Sec- 
cond,  the  status  order  is  affected  by  actions  that  bear  on  lifestyle 
(Gusfield,  1963:  182-183).  In  the  case  of  the  temperance  move- 
ment, Prohibition  threatened  the  prestige  of  the  middle-class  way 
of  life. 

While  both  Edelman  and  Gusfield  agree  that  symbolic  issues 
may  not  confer  tangible  rewards,  they  differ  in  their  assessment 
of  the  interests  satisfied  by  symbolic  action.  Edelman  emphasizes 
the  role  of  simple,  irrational  reassurance;  Gusfield  identifies  the 
function  of  real,  but  intangible,  interests. 

Recent  studies  on  symbolic  politics  have  focused  predominantly 
on  audience  reaction  to  symbols  (Cobb  and  Elder,  1975,  1973: 
311-312),  neglecting  the  symbol  manipulators.  Since  political  of- 
ficials use  symbols  to  promote  responses,  it  is  important  not  only 
to  understand  how  the  public  reacts  to  symbols,  but  how  public 
officials  perceive  their  audience,  understand  the  relationship  be- 
tween symbolism  and  law,  and  manipulate  symbols. 

In  Capital  Punishment  in  Canada,  David  Chandler  (1976:  1, 
6)  contributes  to  the  study  of  policy-makers  and  symbolism  by 
analyzing  public  opinion  regarding  capital  punishment  in  Canada, 
and  convictions  and  voting  records  of  Members  of  Parliament. 
He  concludes  that  certain  social  and  individual  forces  foster  an 
instrumental  (tangible)  orientation  to  law  and  others  an  expressive 
(symbolic)  one.  In  the  case  of  capital  punishment,  the  two 
orientations  lead  to  different  policy  positions.  The  abolitionists 
are  more  instrumental,  because  the  death  penalty  does  not  survive 
their  utilitarian  criteria;  the  retentionists  are  expressive  because 
the  death  penalty  reflects  their  position  that  law  should  express 
the  strongest  evaluation  on  human  life  (Chandler,  1976:  11,  193). 
Chandler  does  indicate,  however,  that  the  two  different 
orientations  do  not  always  lead  to  contrary  policy  positions  and 
would  not  in  the  case  of  capital  punishment,  if  there  were  an 
empirically  demonstrable  deterrent  effect  (Chandler,  1976:  204). 

Within  this  symbolic/tangible  framework,  congressional  death 
penalty  action  will  be  examined. 
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SYMBOLIC  COMPONENTS  OF 
FKDKRAL  CAPITAL  PUNISHMKNT  LEGISLATION 

The  findings  indicated  that  the  symbolic  component  of  federal 
capital  punishment  legislation  is  complex  and  can  be  broken  down 
into  four  dimensions:  reassurance  function,  moral  educative  func- 
tion, role  model  for  the  states,  and  the  deterrence  debate. 

Reassurance  Function 

Criminal  justice  authors,  such  as  Zimring  and  Hawkins,  have 
observed  that  legislators,  police,  and  even  correctional  officers 
may  subscribe  to  the  notion  of  "getting  tough"  when  confronted 
with  a  crime  problem  (Zimring  and  Hawkins,  1973:  18-19).  This 
approach  is  based  on  the  goal  of  deterrence;  the  likelihood  of 
a  deterrent  effect  being  generated  by  these  actions  is,  however, 
questionable.  The  purpose  of  this  article  is  not  to  debate  the 
legitimacy  of  deterrent  theory,  but  rather  to  suggest  that  capital 
punishment  legislation  primarily  serves  the  function  of  reassuring 
the  public.  Accordingly,  political  policies  are  directed  toward  the 
public  audience  to  reduce  tension  and  indicate  that  something 
is  being  done  about  the  crime  problem,  rather  than  toward  the 
criminal  or  potential  criminal  for  purposes  of  deterrence. 

With  respect  to  federal  capital  punishment  legislation,  the 
hearings  records  and  interviews  indicated  that  both  proponents 
and  opponents  of  such  legislation  recognize  its  reassurance  func- 
tion. Proponents  repeatedly  make  reference  to  "the  need  to  pro- 
tect the  public,"  and  "the  necessity  of  protecting  the  innocent  of 
society."  Such  statements  underscore  the  desire  of  members  to 
address  the  fears  of  the  public  and  to  secure  their  support.  Other 
comments  suggest  that  public  confidence  in  the  criminal  justice 
system  is  established  by  the  public  record.  The  Chairman  of  the 
Senate  Judiciary  Committee  reflected  this  view: 

The  death  penalty  must  be  restored  if  our  crminal  justice  system 
is  to  effectively  control  the  increasing  number  of  violent  crimes 
of  terror.  The  confidence  of  the  American  people  in  our  criminal 
justice  system  must  also  be  reclaimed  and  the  imposition  of  the 
death  penalty  can  restore  such  confidence  [Congressional  Record, 
January  23,  1979:  S419]. 
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It  is  clear  that  proponents  of  capital  punishment  are  aware  that 
the  law-abiding  citizens  as  well  as  criminals  must  be  convinced 
of  the  effectiveness  of  criminal  law. 

Opponents'  awareness  of  the  reassurance  function  is  indicated 
by  staff  observations  that  Senate  opponents  of  capital  punish- 
ment would  feel  compelled  to  amend  proposed  death  penalty 
legislation  by  substituting  life  imprisonment  without  parole,  rather 
than  kill  the  bill.  To  have  no  bill  would  be  politically  unaccept- 
able because  the  public  needs  to  be  reassured  that  something  is 
being  done  about  crime. 

In  performing  a  reassurance  function,  federal  capital  punish- 
ment legislation  is  a  condensation  symbol  (Sapir,  1934).  While 
it  evokes  an  emotional  response  in  a  situation,  it  is  difficult  to 
ascertain  whether  it  actually  affects  crimes.  As  one  interviewee 
specifically  stated,  "Capital  punishment  allows  for  a  public  cathar- 
sis; it  makes  people  feel  better,  because  it  lets  society  get  the  S.O.B." 

While  the  statements  of  activist  proponents  cited  above  would 
indicate  that  federal  capital  punishrnent  legislation  reassures  the 
general  public,  the  symbolic  politics  literature  suggests  that  such 
efforts  are  directed  only  toward  a  specific  segment  of  the  general 
population.  Such  legislation  is  aimed  at  an  audience  that  responds 
to  symbols  that  oversimplify  and  distort;  that  sees  and  thinks  in 
terms  of  stereotypes,  personalization,  and  oversimplification;  that 
cannot  tolerate  ambiguous  and  complex  situations  (Edelman, 
1964:  31).  While  this  audience  is  only  part  of  the  total  popula- 
tion, the  reassurance  concerns  of  both  proponents  and  opponents 
of  capital  punishment  indicate  that  they  are  viewed  as  a  signifi- 
cant force. 

Several  interviewees  suggested  that  the  significance  of  the 
reassurance  function  may  depend  on  the  public's  misconception 
of  the  breadth  of  federal  law  rather  than  the  real  power  of  that 
law.  It  was  their  view  that  a  segment  of  the  public  would  perceive 
a  federal  death  penalty  statute  as  nationalizing  capital  punish- 
ment; therefore,  any  murderer  in  any  state  would  be  subject  to 
a  death  sentence.  Consequently,  passage  of  a  federal  death  penalty 
statute  could  be  expected  to  enhance  general  public  security, 
because  some  people  would  perceive  that  the  federal  government 
had  taken  a  significant  step  in  dealing  with  violent  crime.  The 
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misconception  is  that  federal  law  nationalizes  a  policy  or  solu- 
tion to  a  problem.  In  reality,  a  federal  capital  punishment  statute 
could  only  impose  the  death  sentence  in  certain  cases  over  which 
there  was  federal  jurisdiction.  Because  of  this  misconception, 
federal  death  penalty  legislation  would  seem  to  be  primarily  a 
condensation  symbol,  evoking  an  emotive  response  from  a  signifi- 
cant portion  of  the  public  and  reassuring  them  that  the  federal 
government  is  responding  to  their  fear  of  crime. 

Although  federal  death  penalty  legislation  is  primarily  a  con- 
densation symbol,  some  of  the  activsts  interviewed  believe  that 
the  death  penalty  must  actually  be  used  in  order  to  perform  the 
reassurance  function.  They  did  not  indicate  how  frequently  it 
would  be  used,  although  all  interviewees  acknowledged  that  the 
federal  government  would  carry  out  such  punishment  less  often 
than  the  states. 

In  sum,  supporters  of  a  federal  statute  reimposing  the  death 
penalty  expect  enactment  to  reassure  the  public  — to  perform  a 
symbolic  reassurance  function.  This  legislation  is  directed  toward 
that  segment  of  the  general  public  seeking  a  clear  and  simple  solu- 
tion to  a  complex  problem.  Moreover,  the  pubhc's  misconcep- 
tion of  the  reach  of  federal  law  should  enhance  this  reassurance 
function.  Finally,  if  one  considers  the  small  number  of  federal 
executions  that  have  occurred  in  the  past,  the  symbolic  reassurance 
function  of  a  federal  death  penalty  takes  a  greater  importance. 
Since  the  actual  number  of  individuals  who  might  receive  the  death 
penalty  is  so  small,  the  threat  to  the  offender  appears  less  signifi- 
cant than  reassurance  of  the  public. 


Moral  Educative  Function 

Scholars  continue  to  debate  whether  and  how  criminal  laws  and 
sanctions  perform  a  moral  educative  function  (Andenaes,  1974; 
Zimring  and  Hawkins,  1973;  Hawkins,  1969;  Arnold,  1935;  Berns, 
1979:  507).  Despite  this  debate,  the  activists  in  the  congressional 
capital  punishment  discussions  act  on  the  assumption  that  such 
a  function  exists.  Their  efforts  are  partially  explainable  by  a  belief 
that  capital  punishment  communicates  a  message  to  the  public. 
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Both  proponents  and  opponents  asserted  that  federal  law 
reflects  the  moral  consensus  of  the  society.  By  codifying  this  con- 
sensus in  federal  law,  a  "message"  is  sent  to  the  states.  People  are 
socialized  to  the  consensus  by  its  reflection  in  the  law.  Thus,  the 
federal  criminal  law  both  reflects  and  communicates  a  message. 

Interviews  with  the  proponents  of  capital  punishment  reveal 
their  recognition  of  several  aspects  of  the  moral  educative  func- 
tion. First,  enactment  of  federal  capital  punishment  legislation 
is  a  means  of  communicating  society's  moral  indignation  toward 
a  type  of  behavior.  A  federal  sanction,  which  is  believed  to  ex- 
press a  national  moral  consensus,  although  imposable  only  on 
persons  convicted  of  certain  federal  crimes,  is  perceived  to  carry 
particular  weight.  Moreover,  capital  punishment  more  clearly 
emphasizes  the  outrage  at  these  crimes  than  other  sanctions  would. 

A  second  aspect  of  the  moral  educative  function,  as  explained 
by  Zimring  and  Hawkins  (1973:  81-83),  is  the  association  of 
negative  consequences  with  certain  behavior,  leading  people  to 
believe  that  the  behavior  is  bad.  Supporters  of  capital  punish- 
ment describe  it  as  the  "ultimate  punishment  for  the  ultimate 
crime,"  reflecting  this  aspect  of  the  moral  educative  function.  It 
might  be  argued  that  there  is  no  intrinsic  relationship  between 
a  crime  and  a  particular  punishment  and,  therefore,  the  message 
associating  negative  consequences  with  bad  behavior  could  be 
communicated  without  resorting  to  capital  punishment.  The 
legislative  proponents  of  capital  punishment  would  disagree,  argu- 
ing that  because  of  the  qualitative  difference  between  death  and 
imprisonment  in  the  case  of  certain  crimes,  a  death  sanction  is 
necessary  to  communicate  the  connection  between  act  and  con- 
sequence. Some  activists  interviewed  also  asserted  that  a  death 
sentence  would  have  to  be  carried  out  expeditiously  in  order  to 
have  the  necessary  impact.  Thus,  they  argued  that  for  ciminal  law 
to  perform  the  bad  consequence/bad  behavior  aspect  of  the  moral 
educative  function,  capital  punishment  must  be  used  as  a  sanc- 
tion and,  when  used,  imposed  promptly. 

A  third  aspect  of  the  moral  educative  function  reflected  in  the 
statements  of  activist-proponents  relates  to  the  "law-abiding"  audi- 
ence. Capital  punishment  legislation  is  perceived  as  a  means  of 
reassuring   those   who   "do   right"   that    they   are   "right"   by 
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distinguishing  them  from  criminals.  In  particular,  the  death  pen- 
alty distinguishes  the  "good  citizen"  and  even  other  criminals  from 
those  who  commit  acts  so  heinous  as  to  warrant  death. 

That  members  believe  this  aspect  is  operative  is  indicated  by 
comments  such  as,  "Capital  punishment  is  a  catharsis  for  the  law- 
abiding."  It  is  also  reflected  in  statements  criticizing  the 
"liberals'Vopponents'  attention  to  the  rights  of  offenders.  "The 
liberals  show  excessive  concern  about  the  rights  of  murderers,  not 
displayed  for  the  right  to  life  of  the  unborn."  "It  is  unfortunate 
there  are  too  many  bleeding  hearts  who  seem  to  sympathize  with 
the  defendant,  the  one  charged  with  the  crime"  (Hearings  Com- 
mittee on  Judiciary,  U.S.  Senate  on  S114,  1981:  Serial  No.  J-97-13, 
72).  Concern  for  the  offender  is  interpreted  by  proponents  of 
capital  punishment  as  lack  of  support  for  the  law-abiding. 

This  point  of  view  has  been  argued  by  Walter  Berns  (1979)  in 
his  book  For  Capital  Punishment.  He  suggests  that  criminal  law 
works  by  praising  as  well  as  blaming.  Criminal  law  rewards  the 
law-abiding  by  accommodating  the  anger  that  they  feel,  or  ought 
to  feel,  at  the  sight  of  crime.  Law  rewards,  and  by  rewarding 
praises,  and  therefore  teaches  law-abidingness  (Berns,  1979: 
507-508).  One  interviewee  specifically  referred  to  Berns's  work 
as  the  basis  for  his  position. 

By  praising  the  law-abiding,  criminal  law,  in  effect,  confers 
prestige  on  the  law-abiding  and  withdraws  its  support  from  the 
criminal  element.  Passage  of  criminal  justice  legislation  can  thus 
be  interpreted  as  a  "gesture  of  deference,"  or,  in  negative  terms, 
as  an  act  of  "degradation"  (Gusfield,  1963:  15).  Such  legislation 
indicates  that  government  has  taken  sides  in  the  conflict  between 
the  law-abiding  and  the  offender.  While  any  criminal  law  would 
appear  to  make  this  distinction,  the  comments  of  the  activist  pro- 
ponents cited  above  indicate  their  belief  that  severe  sanctions  such 
as  capital  punishment  underscore  the  distinction,  while  concern 
for  the  offender  weakens  that  distinction.  Consequently,  support 
for  capital  punishment  and  criticism  of  opponents  may  be  inter- 
preted as  a  desire  to  grant  status  to  the  law-abiding  (Gusfield, 
1963).  Since  status  politics  conflicts  are  rooted  in  differences  be- 
tween right  and  wrong,  or  between  sinful  and  virtuous,  these  issues 
are  less  easily  compromised  (Gusfield,  1963:  184).  For  the  activist 
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proponents  of  federal  capital  punishment  legislation,  interpreting 
such  legislation  in  status  politics  terms  makes  compromise  more 
difficult  and  the  issue  more  volatile  because  of  the  significance 
of  the  message  communicated. 

The  activists'  opponents  of  capital  punishment  also  maintain 
that  capital  punishment  communicates  a  message.  Their  position, 
however,  is  complicated  by  two  factors.  First,  their  interpretation 
of  the  message  communicated  by  the  legislation  varies  according 
to  whether  that  legislation  repeals  or  retains  capital  punishment. 
Second,  their  rejection  of  the  notion  that  fear  influences  behavior 
suggests  a  more  complicated  learning  process;  consequently,  their 
perception  of  the  moral  educative  function  is  more  complex  than 
that  of  the  proponents. 

With  respect  to  the  message,  if  the  legislation  maintains  capital 
punishment,  the  opponents  argue  that  it  has  a  "brutalizing  ef- 
fect." Opponents  are  concerned  that  by  its  action  the  state 
legitimizes  the  taking  of  life. 

In  some  cases,  members  indicated  that  their  position  was  rooted 
in  their  "religious  beliefs."  The  retention  of  the  death  penalty 
would  be  contrary  to  what  they  believed  the  biblical  message  to  be. 

Opponents'  concern  with  the  risk  of  wrongful  punishment  can 
be  analyzed  in  terms  of  the  message  communicated.  During  both 
interviews  and  hearings,  opponents  cited  numerous  cases  of 
individuals  wrongly  convicted  and  sometimes  executed.  They  are 
primarily  concerned  with  these  miscarriages  of  justice  because 
there  can  be  no  rectification  of  the  situation  if  the  individual  is 
executed.  Symbolically,  wrongful  punishment  undermines  rather 
than  reinforces  the  faith  of  law-abiding  citizens.  These  instances 
indicate  that  being  law-abiding  does  not  protect  against 
miscarriages  of  justice. 

The  message  communicated  by  the  repeal  of  capital  punish- 
ment according  to  opponents  would  be  quite  different.  First,  soci- 
ety would  not  be  contributing  to  the  level  of  brutalization,  because 
it  would  not  be  legitimating  the  use  of  violence  by  its  actions. 
Second,  repeal  communicates  the  complex  notion  that  society  has 
failed  the  offender  and  is  therefore  responsible  for  the  offender. 
Economic  and  social  injustices  permitted  by  society  are  perceived 
as  contributing  to  crime;  therefore,  society  is  at  least  partially 
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responsible  for  criminal  acts.  There  is,  then,  a  need  to  retreat  from 
violence  — that  of  the  offender  and  that  of  the  society  that  pro- 
duced him  (Johnson,  1981:  c2).  Communicating  this  message  of 
responsibility  requires  changing  the  criminal  justice  system,  in- 
cluding the  elimination  of  capital  punishment.  Such  a  message 
blurs  the  distinction  between  the  law-abiding  and  the  offender 
by  attributing  responsibility  to  society.  Thus,  opponents  appear 
to  be  less  influenced  by  status  politics  concerns. 

Last,  repeal  of  the  death  penalty  suggests  a  principle  of  fairness 
that  emphasizes  protecting  the  individual,  even  the  offender,  from 
society,  and  not  vice  versa.  Their  interpretations  of  the  message 
communicated  by  the  repeal  of  capital  punishment  clearly  reflect 
a  more  complex  notion  of  the  moral  educative  function.  It  re- 
quires the  audience  to  do  more  than  associate  bad  consequences 
with  undesirable  acts.  Such  an  interpretation  of  message  still, 
however,  reflects  a  belief  in  the  moral  educative  function,  a  sym- 
bolic component  of  criminal  law. 

In  sum,  the  rhetoric  on  both  sides  in  the  congressional  capital 
punishment  debate  reflects  a  belief  in  the  moral  educative  func- 
tion of  criminal  law.  These  observations  support  Gusfield's  sug- 
gestion that  Edelman's  focus  on  the  reassurance  effect  is  too 
limited  (Gusfield,  1963:  182-183).  Federal  capital  punishment 
legislation,  while  perceived  by  activist  members  as  performing  a 
reassurance  function  in  responding  to  irrational  needs,  is  also 
perceived  as  satisfying  the  public  responding  to  rational,  although 
symbolic,  needs. 

Furthermore,  the  findings  differ  with  Chandler's  conclusions 
regarding  the  relationship  between  a  member's  position  on  capital 
punishment  and  whether  his  or  her  orientation  toward  law  is 
instrumental  or  expressive.  While  congressional  activist  opponents 
and  proponents  of  capital  punishment  may  vary  in  the  degree  of 
their  concern,  both  are  concerned  about  the  expressive/symbolic 
component  of  federal  criminal  justice  legislation.  As  Chandler 
indicates  with  respect  to  actionist  MPs,  congressional  retentionists 
were  concerned  that  law  should  express  the  strongest  valuation 
of  human  life.  Capital  punishment  was  viewed  as  indicative  of 
society's  abhorrence  of  certain  behavior.  At  the  same  time, 
however,  congressional  abolitionists'  concerns  that  retaining  capital 
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punishment  communicated  society's  acceptance  of  violent  solu- 
tions, and  that  abolition  underscore  society's  rejection,  reflect  an 
expressive  orientation.  Thus,  although  congressional  abolitionists 
and  retentionists  differ  in  the  substance  of  the  message  they  believe 
should  be  communicated  by  federal  capital  punishment  legisla- 
tion, both  reflect  an  expressive  orientation. 

Concern  with  the  symbolic/expressive  aspects  of  death  penalty 
legislation  is  also  evidenced  by  the  belief  of  both  proponents  and 
opponents  that  federal  capital  punishment  legislation  provides 
a  model  for  the  states. 

A  Model  for  the  States 

The  third  aspect  of  the  symbolic  component  of  federal  capital 
punishment  legislation  is  that  of  the  federal  government  as  model 
for  the  states.  In  the  criminal  justice  field,  this  role  has  been 
recognized  by  presidents,  members  of  Congress,  and  national  com- 
missions. In  recommending  that  Congress  enact  the  Safe  Streets 
and  Crime  Control  Act  of  1967,  President  Johnson  indicated  the 
federal  office  created  would  provide  the  means  of  "encouraging 
modernization  throughout  the  system"  (Congressional  Record, 
Feburary  6,  1967:  S1518).  President  Nixon  sought  to  develop  the 
Federal  Bureau  of  Prisons  into  a  model  for  the  states,  a  concept 
that  was  supported  by  the  National  Advisory  Commission  on 
Criminal  Justice  Standards  and  Goals  (National  Advisory  Com- 
mission 1973:  602-603).  Members  of  Congress  interviewed  indi- 
cated they  believed  the  Federal  Bureau  of  Prisons  should  exemplify 
good  correctional  policy  and  the  Federal  Bureau  of  Investigation 
should  provide  a  model  for  law  enforcement  officials.  Moreover, 
the  Office  of  Juvenile  Justice  and  Delinquency  Prevention  and 
the  Law  Enforcement  Assistance  Administration,  both  creations 
of  Congress,  channeled  monies  to  states  and  locales  to  promote 
change,  based  on  federal  notions  of  what  was  good  policy  (Con- 
ference Report,  U.S.  Congress  on  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974:  2,  40-44;  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974:  PL.  93-415;  Juvenile  Justice  Amendments 
of  1977:  P.L.  95-115;  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968:  P.L.  90-351,  Shanahan  and  Whisenand,  1980:  55; 
Gibbons  et  al.,  1977:  3) 
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When  asked  about  the  impact  of  federal  capital  punishment 
legislation,  all  but  one  interviewee  indicated  it  would  serve  as  a 
model  tor  the  states.  When  questioned  further,  they  indicated  that 
the  primary  function  of  federal  criminal  law  was  to  be  a  model. 
It  was  suggested  in  the  preceding  section  that  federal  law  reflected 
a  moral  consensus,  an  observation  supporting  the  federal  govern- 
ment's role  as  a  model. 

The  view  of  federal  law  as  model  also  suggests  that  the  audience 
toward  which  federal  action  is  directed  is  "the  states,"  including 
state  officials,  pressure  groups,  and  the  general  public.  Federal 
action  could,  at  least  symbolically,  enhance  the  federal  govern- 
ment's position  of  power  vis-a-vis  the  states.  Failure  to  act,  or 
acting  after  the  states  (as  in  the  case  of  the  death  penalty),  would 
weaken  that  position  of  prominence.  It  has  been  suggested  in  the 
context  of  state  budgets  that  use  of  symbols  reassures  actors  and 
their  audiences  that  powerful  figures  are  engaged  in  important 
activities  in  a  significant  governmental  context  (Anton,  1967:  43). 
Federal  capital  punishment  legislation,  as  discussed  above,  per- 
forms a  reassurance  function  for  the  public.  Such  legislation  in 
its  role  as  model  to  the  states  performs  a  similar  function  for  state 
officials. 

As  could  be  expected,  each  side  differs  in  its  belief  as  to  the 
type  of  model  federal  action  on  capital  punishment  should  pro- 
vide. The  proponents  wish  to  provide  "rational"  criteria  for  the 
imposition  of  the  death  penalty  (Hearings,  Committee  on 
Judiciary,  U.S.  Senate  on  S1382,  1977,  1978;  on  S114,  1981;  Sub- 
committee on  Criminal  Justice,  U.S.  House  on  S13360,  1978),  and, 
as  one  proponent  indicated,  a  model  of  a  "complete  criminal 
justice  system."  Opponents  wish  to  promote  the  abolitionist  model. 
At  this  time  however,  they  feel,  to  use  a  phrase  of  one  of  the  ac- 
tivists, as  if  they  are  only  "holding  a  finger  in  the  dike  of  the  cur- 
rent death  penalty  sentiment."  Since  one  can  anticipate  few  federal 
executions,  the  model  function  is  thus  predominantly  symbolic. 

Deterrence  Debate: 
A  Touch  of  Rationality 

Whether  punishment  deters  is  a  perennial  question.  Philoso- 
phers and  social  scientists  have  debated  the  efficacy  and  ethics 


1102 


of  deterrence.  Over  the  years,  congressional  hearings  and  reports 
have  reflected  the  discussions  in  academe.  The  statistical  findings 
and  conclusions  of  various  studies  on  deterrence  have  been  in- 
corporated into  these  debates.  The  inclusion  of  these  academic 
debates  into  the  congressional  discussions  serve  symbolic 
functions. 

Zimring  and  Hawkins  (1973:  1)  have  noted  that  the  debate  over 
the  deterrent  effect  of  punishment  is  as  old  as  criminal  law  itself. 
Generally,  these  discussions  have  been  unscientific  (Zimring  and 
Hawkins,  1973;  Gibbs,  1975:  2;  National  Research  Council,  1978: 
4)  and  in  recent  years  the  increase  in  knowledge  and  rehability 
of  the  conclusions  of  studies  has  been  incremental  (Zimring  and 
Hawkins,  1973:  3).  A  review  of  the  congressional  hearing  records 
in  recent  years  reads  like  a  "Who's  Who"  in  the  deterrence 
literature.  Zimring,  Bedau,  Zeisel,  Ehrlich,  Sellin,  and  Van  den 
Haag,  among  others,  have  either  testified  or  been  cited  to  defend 
one  position  or  the  other.  Those  opposed  to  capital  punishment 
raise  the  issue  of  marginal  versus  absolute  deterrence,  generally 
concluding  that  capital  punishment  is  no  more  a  deterrent  than 
Hfe  imprisonment.  Since  they  believe  society  has  the  responsibility 
to  use  the  least  drastic  measure,  they  support  the  use  of  imprison- 
ment rather  than  the  death  penalty.  Congressional  supporters  of 
the  death  penalty  argue  that  the  work  of  certain  economists 
substantiates  their  position  or  else  assert  that  the  studies  are 
inconclusive  and  one  should  err  on  the  side  of  protecting  the  inno- 
cent (Van  den  Haag,  1972). 

When  activist  members  were  asked  whether  they  believed  the 
death  penalty  was  a  deterrent,  their  answers  were  not  rooted  in 
the  academic  literature,  as  the  written  record  suggested.  Those 
interviewed  who  supported  the  deterrent  position  argued  that: 

—  Common  sense  says  the  death  penalty  deters. 

—  Personal  childhood  experiences  suggest  it  deters. 

—  Professional  experiences  indicate  that  capital  punishment  deters. 

—  The  research  debate  is  just  a  statistical  game. 
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Those  who  did  not  feel  the  death  penalty  was  a  deterrent  argued 
that: 

—  Capital  punishment  is  barbaric. 

—  It  is  cruel  and  unusual  punishment  and  therefore  unconsti- 
tutional. 

—  The  death  penalty  does  no  good. 

Consequently,  it  appears  that  the  basis  of  an  activist's  position 
on  deterrence  is  visceral  rather  than  intellectual. 

The  intellectual  arguments  appear,  however,  to  serve  the  sym- 
bolic function  of  legitimation.  They  give  the  legislative  process 
an  air  of  rationality.  This  aura  of  rationality  is  part  of  the  ritual 
of  the  political  process.  Edelman  (1964:  17)  indicates  that  a  key 
function  of  political  discussions  is  to  reaffirm  belief  in  the  fun- 
damental rationality  and  democratic  character  of  the  system.  The 
intellectual  arguments  on  deterrence  are  part  of  this  reaffirma- 
tion process. 

Merelman  (1966:  553)  has  suggested  that  policy-makers  attempt 
to  associate  the  symbols  of  legitimacy  with  policies  that  they  wish 
implemented.  Statistical  data  pertaining  to  the  death  penalty 
creates  a  scientific  aura  around  the  capital  punishment  debate  and 
thus  engenders  the  appearance  of  rational  discussion.  This  ap- 
pearance associates  that  debate  with  a  legitimating  symbol  — the 
rational  character  of  our  democratic  process. 

The  scientific  aura  of  the  deterrence  debate  clearly  contrasts 
with  the  evidentiary  basis  of  the  other  justifications  for  punish- 
ment in  general  and  capital  punishment  in  particular.  These 
justifications  include  retribution  and  rehabilitation.  During  the 
interviews  and  hearings,  these  other  justifications  are  mentioned, 
but  not  emphasized  to  the  extent  deterrence  is.  Interviewees  who 
argued  that  the  death  penalty  was  a  deterrent  also  indicated  sup- 
port for  the  retributivist  position  — the  offender  deserved  it.  Those 
opposed  to  capital  punishment  tended  to  emphasize  the  possibility 
of  rehabilitation  and  society's  responsibility  for  the  offense  itself 
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by  virtue  of  its  allowing  certain  social  and  economic  conditions 
to  exist.  Moreover,  when  activists  were  asked  to  describe  their 
image  of  other  activists  in  the  debate,  they  tended  to  describe  the 
proponents  as  hard-nosed,  law-and-order  types  and  the  opponents 
as  "humanists,"  civil  libertarians,  and  persons  more  concerned 
about  the  offender  than  the  victim  or  society.  These  characteriza- 
tions, reflecting  the  retributivist  and  rehabilitative  justifications, 
suggest  emotional  rather  than  rational  attributes.  Thus,  focus- 
ing on  the  justifications  of  rehabilitation  and  retribution  seems 
to  underscore  the  irrationality  of  the  debate. 

Some  opponents  also  justify  their  position  on  the  grounds  that 
the  process  by  which  capital  punishment  is  administered  is  arbi- 
trary, discriminatory,  and  fallible.  Empirical  data  supporting  these 
arguments  exist.  Evidence  of  error  tends  to  be  case  examples 
(Hearings  Committee  on  Judiciary,  U.S.  Senate  on  S114  1981: 
Serial  No.  J-97-13,  132-133).  This  type  of  empirical  data  seems 
to  carry  less  weight  than  statistics  and  can  be  countered  by 
proponents  with  the  horror  stories  of  crimes  committed  by  released 
offenders.  Each  side  has  its  cases.  While  statistical  data  is  available 
on  arbitrariness,  it  is  necessary  to  distinguish  between  the  pre- 
and  post-Furman  eras.  The  problems  existing  during  the  earlier 
period  were  recognized  by  the  Supreme  Court;  they  were  supposed 
to  have  been  resolved  by  following  certain  procedural  guidelines 
when  imposing  the  penalty.  Although  a  recent  study  indicates  that 
discrimination  and  arbitrariness  still  occur  in  the  post-Furman 
era,  the  data  exist  only  for  state  capital  cases  (Bowers  and  Pierce, 
1980a:  563-569).  Since  there  is  no  federal  data  to  disprove  them, 
federal  death  penalty  proponents  may  still  argue  that  proper 
federal  legislation  would  eliminate  arbitrariness  and 
discrimination.  Thus,  the  empirical  data  supporting  the  arguments 
of  arbitrariness,  discrimination,  and  error  do  not  appear  to  have 
the  same  impact  as  deterrence  data. 

It  would  be  difficult,  if  not  impossible,  to  measure  which  argu- 
ment carries  the  most  weight  with  a  member  of  Congress.  Retribu- 
tion and  rehabilitation  appear  to  be  more  significant  concerns. 
The  activists'  public  emphsis  on  deterrence,  however,  supports  the 
hypothesis  that  the  "statistical/scientific"  explanation  is  perceived 
as   more  "rational,"  hence  more  "legitimate."   It   seems   that 


1105 


opponents  of  capital  punishment  will  continue  to  emphasize  arbi- 
trariness, discrimination,  and  error  arguments  because  they 
provide  a  more  "rational"  basis,  therefore  more  legitimate  justifica- 
tion, for  their  position  than  does  rehabilitation. 

The  deterrence  statistics,  however,  have  not  resolved  the  capital 
punishment  debate  either  in  the  courts  or  in  Congress. 

Through  the  clashing  of  opposing  parties,  the  adversary  system 
is  supposed  to  result  in  the  truth  of  an  emerging  issue.  However, 
in  the  case  of  the  death  penalty  litigation  and  the  use  of  social 
science  and  empirical  evidence,  the  result  is  just  the  opposite.  The 
clashing  of  both  sides  has  led  to  uncertainty  Such  uncertainty  in 
combination  with  the  normal  burden  of  proof  in  the  decision- 
making process  is  likely  to  lead  to  a  status  quo  outcome  [Daniels, 
1979:  357]. 


Although  the  judicial  process  may  be  defined  as  the  seeking  of 
truth  and  the  legislative  process  as  weighing  current  moral  opin- 
ions to  arrive  at  an  acceptable  decision,  in  neither  instance  has 
social  science  led  to  a  decision  about  capital  punishment  (Black, 
1980:  447). 

If  statistical  evidence  is  the  primary  basis  for  congressional 
decision-making,  then  one  would  expect  no  action  on  capital 
punishment  legislation,  particularly  if  the  issue  is  presented  as 
a  clear-cut  policy  decision.  Recent  hearings  have  framed  the  capital 
punishment  debate  in  all-or-nothing  policy  terms  — abolition  or 
reinstatement.  Resolution  of  the  issue  of  capital  punishment 
framed  that  way  would  require  a  definitive  answer  to  the  deter- 
rence question. 

Perhaps,  if  decision-making  is  incremental  and  crisis-oriented, 
other  influences  may  promote  action.  For  example,  a  rash  of 
hijackings  led  to  federal  legislation  authorizing  a  death  sanction 
for  aircraft  hijacking  where  a  death  occurs.  This  has  been  the  only 
federal  capital  punishment  legislation  to  pass  both  Houses  in 
recent  years.  In  this  situation,  the  reassurance  function  — reassuring 
the  public  that  things  are  under  control  — takes  precedence.  Deter- 
rence may  still  be  used  to  present  these  decisions  in  "rational" 
terms  even  though  its  efficacy  is  uncertain.  Thus,  while  the  incon- 
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clusiveness  of  the  deterrence  debate  makes  comprehensive  poHcy- 
making  in  this  area  extremely  difficult,  incremental-crisis  decision- 
making is  still  possible,  with  the  deterrence  literature  performing 
a  symbolic  function. 

The  academic  debate  over  whether  the  death  penalty  deters 
crime  provides  an  aura  of  rationality,  and  hence  legitimacy,  for 
the  legislative  process.  The  actual  basis  for  decision-making, 
however,  lies  in  the  personal  views  and  experiences  of  the  activist. 
Yet,  one  would  not  usually  expect  a  member  of  Congress  to  say 
simply  — "in  my  heart  I  know  it  deters."  Even  less  acceptable  would 
be  to  say  "the  bastard  deserved  it."  The  social  science  data  can- 
not resolve  the  political  debate.  The  primary  purpose  of  the  data 
is  to  ensure  the  legitimacy  of  the  process  and  the  stability  of 
government,  a  symbolic  function. 

Such  findings  reflect  an  expressive  orientation  toward  law  on 
the  part  of  congressional  supporters  and  proponents  of  capital 
punishment.  Again,  these  conclusions  differ  with  Chandler,  since 
expressiveness  does  not  distinguish  opponents  from  proponents. 


SUMMARY  AND  CONCLUSIONS 

This  article  began  with  the  thesis  that  federal  legislative  efforts 
to  pass  a  capital  punishment  bill  could  be  more  readily  understood 
by  examining  the  symbolic  rather  than  the  tangible  aspects  of  this 
legislation.  It  has  been  argued  that  such  legislation  performs  a 
reassurance  function.  It  reassures  those  seeking  a  simple  solution 
to  crime  that  something  is  being  done.  The  significance  of  the 
reassurance  function  may  rest  on  a  misconception  that  3.  federal 
sanction  constitutes  a  national  sanction. 

A  second  function  of  the  symbolic  component  of  federal  capital 
punishment  legislation  is  the  moral  educative  function.  Regardless 
of  its  existence,  proponents  and  opponents  of  the  death  penalty 
appear  to  act  on  the  assumption  that  such  a  function  does  exist. 
Each  side's  message  differs,  but  both  seek  to  communicate  a 
"moral"  position  to  the  public.  This  suggests  that  while  some  acti- 
vists perceive  that  a  segment  of  the  public  is  satisfied  by  legisla- 
tion providing  irrational  reassurance,  other  segments  of  the  public 
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may  require  that  real  but  intangible  interests  be  met.  Praising  the 
law-abiding  through  criminal  law  grants  prestige  and  status,  which 
are  a  real,  but  symbolic  interest. 

Providing  a  model  for  the  states  is  the  third  function  of  the 
symbolic  component  of  federal  death  penalty  legislation.  In  this 
instance,  the  states  are  the  intended  audience.  Symbolically,  Con- 
gress enhances  its  power  position  vis-a-vis  the  states  by  serving 
as  a  model  for  criminal  justice  policy. 

A  fourth  element  of  the  symbolic  component  of  federal  capital 
punishment  is  the  deterrence  debate.  The  activists'  belief  in  the 
deterrent  effect  of  capital  punishment  is  visceral  rather  than 
rational.  Yet,  the  "rationality"  of  the  deterrence  justification,  as 
compared  to  other  justifications  for  capital  punishment,  seems 
to  enhance  its  position  as  a  basis  for  judgment.  The  appearance 
of  rational  debate  enhances  the  legitimacy  of  the  overall  political 
process  by  supporting  the  impression  of  a  rational  decision-making 
process. 

These  observations  have  further  implications  for  the  study  of 
federal  legislative  politics.  They  suggest  that  Congress  may  be  able 
to  enhance  federal  power  by  manipulating  symbols  and  directing 
its  efforts  to  multiple  audiences.  Moreover,  congressional  debates 
should  be  examined  not  only  to  determine  underlying  tangible 
rewards,  but  symbolic  ones  as  well.  While  academicians  may 
debate  the  existence  of  the  moral  educative  function  of  criminal 
law,  legislators  appear  to  be  acting  on  the  assumption  that  such 
a  function  does  exist.  Finally,  examining  the  symbolic  and  tangi- 
ble may  enable  one  to  assess  more  effectively  the  prospects  of 
a  particular  piece  of  legislation. 

In  conclusion,  the  examination  of  the  symbolic  components 
of  federal  capital  punishment  legislation  better  explains  the  con- 
tinued interest  of  activist  members  of  Congress  and  the  ongoing 
congressional  debate  than  simply  focusing  on  the  tangible  rewards 
generated  by  such  legislation.  Analyzing  legislation  on  the  sym- 
bolic level,  as  well  as  the  tangible  level,  is  necessary  to  understand 
the  legislative  dynamics  surrounding  that  legislation.  The  inability 
of  Congress  to  achieve  a  compromise  on  issues,  seemingly  in- 
nocuous from  a  tangible  level,  or  to  repeal  ineffective  laws,  can 
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often  be  explained  in  terms  of  the  symbolic  meaning  that  the 
legislation  has  for  certain  groups. 

While  others  have  pointed  out  the  existence  of  the  symbolic 
component  of  legislation,  this  analysis  underscores  the  complex- 
ity of  this  component.  The  symbolic  component  does  not  per- 
form one  function,  but  may  perform  several  functions  directed 
at  different  audiences.  While  understanding  the  reassurance  func- 
tion of  federal  capital  punishment  legislation  would  increase  our 
understanding  of  such  legislation,  it  would  still  be  only  a  partial 
picture.  An  analysis  of  the  other  three  subaspects  is  necessary. 

Furthermore,  this  study  suggests  that  what  appear  to  be  tangi- 
ble concerns  may  be  symbolic.  For  example,  the  wrongful 
conviction  of  an  offender  can  be  viewed  as  having  tangible  effect 
insofar  as  that  individual  is  concerned.  It  can  also  be  understood 
symbolically  insofar  as  it  undermines  the  reassurance  function. 
The  symbolic  component  in  this  case  would  have  the  greater 
societal  ramifications,  increasing  the  importance  of  the  error. 

Failure  to  consider  the  dual  nature  of  such  concerns  as  well 
as  the  complexity  of  the  symbolic  component  may  lead  to  dif- 
ferent interpretations.  This  may  explain  the  inconsistencies  between 
this  study's  findings  and  Chandler's.  Since  the  deterrence  debate 
indicated  symbolic  and  tangible  aspects  and  since  Congressional 
opponents'  and  proponents'  responses  reflected  recognition  of 
both  components,  differences  in  policy  position  could  not  be  attri- 
buted to  orientation  toward  law.  In  fact.  Members  of  Parliament 
may  be  different  from  members  of  Congress.  Perhaps  both 
Members  of  Parliament  and  congressional  abolitionists  are  more 
instrumental  than  their  retentionist  counterparts.  Before  con- 
cluding that  one  orientation  supports  a  position  on  a  particular 
piece  of  legislation,  however,  the  particular  law  should  be  analyzed 
in  its  complexity;  the  difference  in  orientation  may  only  be  a 
matter  of  degree. 

The  existing  literature  on  symbolic  politics  has  focused  on  the 
audience  — symbolic  recipient  — rather  than  the  symbol  manip- 
ulators. This  study  clearly  demonstrates  that  members  of  Con- 
gress do  recognize  and  manipulate  the  symbolic  components  of 
legislation. 
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NOTKS 

1.  W  iih  the  exception  oi  the  aircraft  hijacking  statute,  which  was  drafted  in  accordance 
with  the  court's  1972  decision,  none  of  the  federal  death  penalty  provisions  include  pro- 
cedures for  imposition  of  the  death  sentence.  Without  such  procedures,  these  provisions 
fail  to  conform  to  the  standards  upheld  by  the  Supreme  Court  in  a  series  of  cases  reviewed 
in  1976.  Consequently,  they  are  invalid,  and  thus  de  facto  there  is  no  federal  death  penalty 
e.xcept  for  aircraft  hijackings  where  a  death  occurs  (Report  of  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives  to  accompany  HR  6915,  1980:  717;  Hearings,  Committee 
on  Judiciary  U.S.  Senate  on  S114,  1981:  1). 
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Part  4.— Habeas  Corpus 
Conference   of   Chief    Justices 


CHAIRMAN 
Lawrence  H    Cooke 
Chief  Judge  of  the 
Sl«le  of  New  York 
Courthouse 
Monticello   New  York  12701 


May    17,     1983 


Secretariat 
National  Center  for  State  Courts 


The  Honorable  Paul  Laxalt 
Chairman,  Subcommittee  on 

Criminal  Law 
108  Russell  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

This  is  to  express  the  support  of  the  Conference  of  Chief 
Justices  for  Title  VI  of  S.  829,  the  Reform  of  Federal 
Intervention  in  State  Proceedings  Act  of  1983. 

The  Conference  has  long  supported  proposals  to  limit  federal 
habeas  review  of  state  convictions  where  the  state 
proceedings  were  conducted  with  full  regard  for  federally 
protected  rights.  We  first  addressed  the  issues  raised  in 
S.  829  in  the  early  1950 's  and  endorsed  legislation  with 
similar  provisions  (S.  1011  -  85th  Congress)  in  1957. 

We  most  recently  considered  them  in  conjunction  with  S.  653 
and  S.  2838  -  97th  Congress,  and  adopted  resolutions  in 
support  of  these  bills  on  October  15,  1981,  and  February  1, 
1983.  Our  formal  policy  position  notes  the  fact  that  "there 
are  a  substantial  number  of  duplicative,  overlapping,  and 
repetitive  reviews  of  state  criminal  convictions  in  the 
federal  courts  which  unduly  prolong  state  criminal 
proceedings  without  furthering  the  historic  purposes  of  the 
writ  of  habeas  corpus." 

We  favor  the  provisions  now  incorporated  in  S.  829  because 
we  believe  they  would  "assist  both  state  and  federal  courts 
in  enforcing  federal  constitutional  safeguards  and  in 
assuring  consistent  application  of  existing  federal  case 
law."  We  also  believe  they  would  contribute  to  the  orderly 
and  timely  presentation  of  claims  on  behalf  of  state 
prisoners,  enhance  the  finality  of  state  criminal  processes, 
and  assure  proper  respect  for  state  court  determinations . 

Witnesses  representing  the  Conference  at  hearings  in  the 
97th  Congress  included  Chief  Justice  W.  Ward  Reynoldson  of 
Iowa  who  succinctly  expressed  the  view  of  most  state  chief 
justices  when  he  said  that  "the  redundancy  of  collateral 
federal  habeas  corpus  attacks  on  state  judgments  and  the 
spectre  of  state  supreme  court  decisions,  carefully 
researched  and  reasoned  to  provide  defendants  the  full 
panoply  of  federal  constitutional  rights,  being  set  aside  by 
the  ruling  of  a  single  federal  district  judge,  are  shackling 
our  criminal  law." 

Chief  Justice  Reynoldson  went  on  to  note  the  extent  to  which 
state  and  federal  law  has  become  intertwined  and  the  large 
number  of  federal  cases  cited  by  the  Iowa  Supreme  Court  in 
deciding  criminal  appeals.  "I  am  convinced,"  he  said,  "that 
Iowa  appellate  justices  spend  almost  as  much  time  in  federal 
reporters  as  in  state  reporters." 
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There  can  be  no  questions  but  that  the  concerns  of  Iowa 
judges  for  federal  rights  are  generally  shared  by  state 
appellate  courts  and  that  judges  throughout  the  nation  share 
Chief  Justice  Reynoldson's  view  that  present  federal  habeas 
procedures  are  based  on  considerations  which  "ignore  the 
enormous  strides  made  in  state  judicial  systems"  and  are 
"degrading  (to)  the  sense  of  responsibility,  experience  and 
training  of  modern-day  state  judges." 

By  granting  deference  to  "full  and  fair"  state 
adjudications,  by  requiring  timely  consideration  of  all 
claims  within  the  state  proceedings,  by  placing  a  reasonable 
time  limit  on  applications  for  federal  habeas  corpus,  and  by 
permitting  denial  of  a  habeas  petition  on  the  merits, 
notwithstanding  the  petitioner's  failure  to  exhaust  state 
remedies,  S.  829  would  correct  major  deficiencies  in  present 
law  with  consequences  beneficial  to  the  entire  justice 
system,  state  and  federal.  They  also  would  be  a  much  needed 
step  in  restoring  public  confidence  in  the  fairness  and 
effectiveness  of  criminal  adjudications  and,  thus,  in 
respect  for  the  criminal  law. 

After  an  effort  that  has  extended  over  .more  than  a  quarter 
of  a  century  we  are  hopeful  that  Congress  is  at  last  in  a 
position  to  enact  these  important  reforms. 


A  copy  of  our  most  recent  policy  statement  on  habeas  corpus 
is  attached.  We  would  appreciate  it  if  this  letter  and  the 
statement  could  be  entered  into  the  hearing  record  on  S.  829 
as  an  expression  of  the  views  of  the  Conference  of  Chief 
Justices. 

Sincerely  yours, 

Ralph  J.  Erickstad,  Chairman 
Committee  on  Federal  Review  of 
State  Court  Convictions 


RJE:skd 
Enclosures 


The  Honorable  Lawrence  H.  Cooke,  New  York,  Chairman 

National  Conference  of  Chief  Justices, 
The  Honorable  James  E.  Alderman,  Florida 
The  Honorable  Douglas  K.  Amdahl,  Minnesota 
The  Honorable  Joseph  W.  Branch,  North  Carolina 
The  Honorable  Harry  L.  Carrico,  Virginia 
The  Honorable  Charles  R.  Donaldson,  Idaho 
The  Honorable  Harold  N.  Hill,  Jr.,  Georgia 
The  Honorable  William  A.  Holohan,  Arizona 
The  Honorable  Howard  C.  Ryan,  Illinois 
The  Honorable  W.  Ward  Reynoldson,  Iowa 
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Conference    of    Chief    Justices 


RESOLUTIONS 


CHAIRMAN 
I^M'rrncr  H    CooKc 
Chief  Judje  of  the 
&i»c  ol  New  Ywk 
CnurlhouM 

Moniicello.  New  Yoik  12701 


Sccrnariir 
National  Center  foi  Stale  Co.;r.k 


Reported  to  the  Conference  of  Chief  Justices  for  action  at  its 
Sixth  Midyear  Meeting  in  Birmingham,  Alabama  on  February  1,  1983 

ating  Council  on  Lawyer  Competence 

rence  Concerning  Developments  in  the  Law  of 

Constitutional  Adjudication 
ion  of  Former  Chief  Justices 
tion  in  Rulemaking 
1  Center  for  State  Courts  State  Charges  Program 

Legislation  on  Habeas  Corpus  Reviewof  State  Convictions 
ds  Relating  to  Juror  Use  and  Management 


I. 

Coordin^ 

II. 

A  Confe: 

State 

III. 

Activat, 

IV. 

Coopera 

V. 

Nationa 

>■  .VI. 

Federal 

VII. 

Standari 

VIII. 

Center 

IX. 

Encourai 

X. 

Revisio: 

XI. 

In  Appri 

XII. 

In  Appri 

XIII. 

In  Appri 

XIV. 

In  Appn 

XV. 

In  Appr. 

for  Jury  Studies  of  the  National  Center  Jor  State  Courts 

ging  Research  on  the  Insanity  Defense 

n  of  the  Standards  of  Judicial  Administration 

eciation  of  the  Hosts 

eciation  of  Senator  Howell  Heflin 

eciation  of  Governor  George  C.  Wallace 

eciation  of  Mayor  Richard  Arrington,  Jr. 

eciation  of  the  Program  Chairman  and  Speakers 

The  Resolutions  Committee  recommends  adoption  of  Resolutions  X 
through  X'V  and  transmits  Resolutions  'I  through  IX  to  the  Conference 
on  the  strength  of  the  recommendations  of  the  Conference  committees 
that  drafted  or  recommended  them  for  adoption. 

Resolutions  Committee: 

John  A.  Dixon,  Jr. ,  LA,  Chair 

Daniel  L.  Herrmann,  DE 
Samuel  J.  Roberts,  PA 

W.  Ward  Reynoldson,  lA 
John  F.  Raper,  WY 

John  A.  Speziale,  CT 


U-  a  .^^^ 


0 


■y  y 


25-694  0-84-71 
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RESOLUTION  VI 

FEDERAL  LEGISLATION  ON  HABEAS  CORPUS 
REVIEW  OF  STATE  CONVICTIONS 


WHEREAS,  the  Cooference  of  Chief  Justices,  at  its  annual  meeting  in  Boca 
Raton  on  August  5,  1981,  approved  the  general  principles  of 
legislation  in  the  9  7th  Congress  (S  .653  and  H.R.3416)  to  modify 
federal  procedures  for  reviewing  habeas  corpus  petitions  from 
state  prisoners;  and 

WHEREAS,  hearings  on  this  legislation  resulted  in  legislative  proposals 
contained  in  S.2838,  97th  Congress,  not  previously  addressed  by 
the  Conference; 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Conference  of  Chief  Justices 

reiterates  its  support  of  the  general  principles  of  S  .653  and 
H.R.3416  and  further  approves  the  particular  provisions  of 
S.2838  which  would: 

(1)  Require  deference  to  "full  and  fair"  state  adjudications  of 
legal  as  well  as  factual  and  mixed  legal-factual  determinations 
of  state  courts,  and 

(2)  Authorize  a  federal  court  to  deny  a  petition  on  the  merits 
notwithstanding  the  petitioner's  failure  to  exhaust  state 
remedies. 

ADOT'TED  as  proposed  by  the  Federal  -Review  of  State  Court  Convictions 
Committee  at  the  Sixth  Midyear  Meeting  of  the  Conference  of  Chief 
Justices  in  Birmingham,  Alabama  on  February  1,  1983. 


SEE  ATTACHED  AMENDMENT  AND  BACKGROUND 


APPENDIX  TO 
RESOLUTION  VI 


RESOLUTION  II 

AMENDMENTS  TO  THE  FEDERAL  CRIMINAL  CODE  CONCERNING 
FEDERAL  COURT  COLLATERAL  REVIEW  OF  STATE  COURT  CRIMINAL  CONVICTIONS 


WHE31EAS ,  a  substantial  number  of  duplicative,  overlapping,  and  repetitive 
reviews  of  state  criminal  convictions  in  the  federal  courts 
unduly  prolong  and  call  into  question  state  criminal  proceedings 
without  furthering  the  historic  purposes  of  the  writ  of  habeas 
corpus;  and 

WHEREAS,  legislation  has  been  introduced  in  both  houses  of  the  United 
States  Congress  to  modify  or  codify  current  federal  law  to 
accommodate  better  the  interests  of  both  the  federal  and  state 
courts  in  enforcing  federal  constitutional  safeguards,  and  in 
assuring  consistent  application  of  existing  federal  case  law;  and 
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WHEREAS,  adoption  of  these  legislative  proposals  would  enhance  the 
finality  of  state  criminal  processes  and  give  appropriate 
recognition  to  state  court  proceedings  and  factual 
determinations;  and 

WHEREAS,  these  legislative  proposals  would  be  in  the  interests  of  comity 
between  state  and  federal  courts  and  the  orderly  administration 
of  criminal  justice  nationwide^ 

NOW,  THEREFORE,  BE  IT  RESOLVED  that: 

(1)  The  Conference  of  Chief  Justices  concludes  that  the  enactment 
into  law  of  the  general  principles  of  the  proposed  amendments  to 
certain  sections  of  Title  28  of  the  United  States  Code  contained 
in  S.653  and  H.R.3416  relating  to  habeas  corpus  proceedings  will 
contribute  to  the  orderly  and  timely  presentation  of  claims  on 
behalf  of  state  prisoners,  enhance  the  finality  of  state 
criminal  processes,  and  assure  proper  respect  for  state  court 
factual  determinations;  and 

(2)  the  Conference  of  Chief  Justices  respectfully  recommends  to  the 
Congress  of  the  United  States  that  it  enact  into  law  the  general 
principles  contained  in  S.653  and  the  companion  House  Bill,  H.R. 
3416. 

Adopted  at  the  33rd  Annual  Meeting  in  Boca  Raton,  Florida,  August  5, 
1981. 

APPENDIX  TO  RESOLUTION  VI 


BACKGROUND 


The  proposed  legislation,  S.653  and  H.R.3416,  would: 

a.  require  all  federal  habeas  corpus  evidentiary  bearings  to  be 
conducted  by  a  United  States  district  judge  rather  than  a 
federal  magistrate, 

b.  codify  the  decision  of  Wainvright  v.  Sykes  to  bar  federal  habeas 
corpus  review  of  the  admission  of  an  inculpatory  statement 
unless  objected  to  at  trial,  absent  showings  of  cause  and  actual 
prejudice, 

c.  establish  reasonable  time  limits  within  which  a  federal  habeas 
corpus  action  must  be  commenced,  and 

d.  codify  the  decision  of  Sumner  v.  Mata  barring  federal  habeas 
corpus  evidentiary  hearings  where  the  record  in  the  state  court 
provides  a  factual  basis  for  the  state  court  findings  and  such 
record  was  made  under  circumstances  affording  the  habeas 
petitioner  a  full  and  fair  hearing  on  the  factual  issue. 


1116 


10 

PROPOSALS  FOR  HABEAS 
CORPUS  REFORM 

by  William  French  Smith 


The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it. 

—U.S.  O>nstitution,  article  I,  section  9,  clause  2 

The  most  controvor'-ial  and  fricrion-producing  is^ue  in  the  relation  between 
the  federal  courts  and  the  stares  is  federal  habeas  corpus  for  state  prisoners. 
Commentators  are  critical  of  it>  present  scope,  federal  jiid>^cs  are  unhappy  at 
the  burden  of  thousands  of  mostly  frivolous  petiiions,  ^tate  courts  resent 
having  their  decisions  reexamined  by  a  single  federal  district  judge,  and  the 
Supreme  Court  in  recent  terms  has  shown  a  strong  inclination  to  limit  its 
availability.  Meanwhile,  prisoners  thrive  on  it  as  a  form  of  occupational 
therapy  and  for  a  few  it  serves  as  a  means  of  redressing  constitutional  viola- 
tions. 

•     — Wright,  Miller  &.  Cooper 

Federal  Practice  and  Procedure: 
Jurisdiction  §  4261,  at  588  (1978) 


The  quotations  set  out  above  illustrate  the  difficulties  surround- 
ing the  present  institution  of  federal  habeas  corpus.  TTie  first  is  a 
provision  of  the  Constitution  known  as  the  "Suspension  Clause" 
which  prohibits  suspension  of  the  writ  of  habeas  corpus  except  in 
certain  cases  of  dire  public  emergency.  It  reflects  the  importance 
and  esteem  which  has  historically  attached  to  the  writ  of  habeas 
corpus,  and  the  framers'  judgment  that  its  fundamental  nature  war- 
ranted its  explicit  protection  in  the  Constitution.  The  second 
quote,  from  the  leading  treatise  on  federal  procedure,  typifies  cur- 
rent scholarly  opinion.  It  portrays  federal  habeas  corpus  as  vexing, 
burdensome,  and  generally  pointless. 

TTie  contrasting  views  expressed  in  these  passages  do  not  reflect 
changes  in  the  attitudes  of  legal  thinkers  between  the  eighteenth 
century  and  the  present,  but  changes  in  the  character  of  the  writ  of 
habeas  corpus  itself  that  have  taken  place  in  that  period.  In  this  es- 
say I  hope  to  elucidate  the  manner  in  which  habeas  corpus  has  de- 
parted from  its  historical  function  of  ensuring  the  rule  oC  law  in 
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connection  with  personal  liberty;  the  difficulties  that  result  from  its 
excessive  and  distorted  contemporary  function;  and  the  reforms 
that  should  be  undertaken  to  restore  it  to  a  more  appropriate  role 
and  assure  proper  regard  for  the  interests  of  federalism  and  the 
needs  of  criminal  justice. 

THE  HISTORY  OF  HABEAS  CORPUS 

Habeas  corpus,  in  essence,  is  a  means  for  securing  a  judical  deter- 
mination of  the  legality  of  imprisonment  or  detention.  In  terms  of 
procedure,  a  person  in  custody  may  apply  to  a  court  alleging  that  his 
confinement  is  unlawful.  The  court  will  then  order  the  warden  or 
other  custodian  to  explain  the  grounds  for  the  detention.  If  the 
court  finds  the  grounds  offered  legally  insufficient,  it  will  issue  a 
writ  of  habeas  corpus  directing  that  the  prisoner  be  released. 

This  simple  description  captures  the  basic  features  of  habeas 
corpus  from  its  emergence  in  prc-revolutionary  England  as  a  means 
for  securing  judicial  review  of  the  legality  of  detentions.  Through- 
out most  of  its  history,  however,  the  availability  of  habeas  corpus 
was  subject  to  an  important  limitation:  it  could  be  used  to  secure  an 
initial  judicial  determination  of  the  lawfulness  of  detention,  but 
could  not  be  employed  by  a  convicted  criminal  defendant  to  secure 
additional  judicial  examination  of  his  case. 

This  limitation  followed  from  the  basic  character  of  habeas 
corpus  as  a  safeguard  against  arbitrary  or  lawless  incarcerations  by 
executive  authorities  (in  England,  the  king  and  his  officers).  Allow- 
ing a  prisoner  who  had  been  convicted  of  a  criminal  offense  and 
sentenced  to  imprisonment  by  a  court  to  seek  habeas  corpus  would 
involve  a  duplicative  examination  by  another  court  of  a  detention 
whose  legality  had  already  been  judicially  confirmed.  Hence,  ha- 
beas corpus  historically  could  not  be  used  by  a  convict  to  challenge 
his  imprisonment,  except  on  the  narrow  ground  that  the  court  that 
sentenced  him  was  altogether  without  authority  ("lacked  jurisdic- 
tion") to  hear  and  decide  his  case.' 

It  was  habeas  corpus  in  this  character — a  judicial  check  on  unlaw- 
ful executive  detention— that  the  framers  of  the  Constitution  had 
in  mind  in  prohibiting  suspension  of  the  writ  of  habeas  corpus.  The 
subsequent  development  of  habeas  corpus  in  the  United  States  falls 
naturally  into  four  periods. 

The  first  period  extended  from  the  ratification  of  the  Constitu- 
tion in  1787  until  1867.  The  traditional  rule  that  barred  access  to 
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habeas  corpus  for  criminal  convicts  was  observed  in  this  period.  In 
addition,  the  First  Judiciary  Act,  which  created  the  federal  court 
system  in  1789,  provided  that  the  authority  of  federal  courts  to  issue 
writs  of  habeas  corpus  "shall  in  no  case  extend  to  prisoners  in,  . . 
[jaill.  .  .unless.  .  .they  are  in  custody,  under  or  by  color  of  the  au- 
thority of  the  United  States."^  Hence,  the  right  to  seek  habeas 
corpus  in  the  federal  courts  was  limited  at  the  outset  to  federal  pris- 
oners, and  was  expressly  withheld  from  persons  in  state  custody. 

The  second  period,  extending  from  1867  to  1915,  was  initiated  by 
Congress's  decision  shortly  after  the  end  of  the  Civil  War  to  give 
the  federal  courts  an  enlarged  authority  to  issue  writs  of  habeas 
coipus  that  were  not  confined  to  federal  prisoners.  Congress's  con- 
sideration of  the  pertinent  bills  was  perfunctory  and  the  intended 
operation  of  the  new  authority  was  left  unclear.'  In  the  absence  of 
guidance  from  Congress,  the  courts  in  this  period  exercised  the  ex- 
panded habeas  corpus  authority  in  a  manner  that  was,  by  and  large, 
consistent  with  the  traditional  function  of  the  writ.  While  now 
state  prisoners,  as  well  as  federal  prisoners,  could  apply  to  the  fed- 
eral courts  for  writs  of  habeas  corpus,  persons  imprisoned  pursuant 
to  the  criminal  convictions  of  state  courts  could  generally  not  se- 
cure further  review  of  their  cases  in  the  federal  courts  by  doing  so.^ 

The  third  period,  extending  from  1915  to  1953,  began  with  the 
decision  by  the  Supreme  Court  of  the  cases  of  Frank  v.  Mangum^  in 
1915  and  Moore  v.  Dempsey^  in  1923.  Tlie  cases  involved  attacks  on 
state  criminal  convictions  by  defendants  who  alleged  that  their 
state  trials  were  shams,  the  outcomes  of  which  were  determined  by 
public  agitation  against  the  defendants  and  the  threats  of  hostile 
mobs.  In  the  decision  of  these  cases  the  Court  departed  substan- 
tially from  the  traditional  approach  to  the  availability  of  habeas 
corpus.  While  the  period  between  1915  and  1953  was  characterized 
by  considerable  uncertainty  and  confusion  in  this  area  of  the  law, 
the  general  tendency  was  to  reorient  habeas  corpus  review  from  the 
question  of  "jurisdiction"  to  the  question  of  whether  the  state 
courts  provided  a  fair  adjudication  of  the  prisoner's  claim  that  he 
had  been  denied  due  process  of  law  or  subjected  to  other  violations 
of  federal  rights  in  the  state  proceedings.'  If  a  fair  adjudication  had 
not  been  provided,  the  federal  court  would  be  free  to  re-examine 
the  prisoner's  claims.  But  if  the  state  courts  had  fairly  considered 
and  decided  his  contentions,  no  further  inquiry  would  be  under- 
taken. This  approach  was  most  clearly  stated  in  the  Supreme 
Court's  decision  in  the  case  of  Ex  parte  Hawk^  in  1944: 
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^X'h(.^c  the  stare  courts  have  considered  and  adjudicated  the  merits  of.  .  [a 
state  prisoner's).  .  .contentions.  .  .a  federal  court  will  not  ordinarily  re- 
examine upon  \^Tit  of  hahcas  corjius  the  cjuestions  thus  adjudicated.  .  .  But 
where  resort  to  state  court  remedies  has  failed  to  afford  a  full  and  fair  adjudi- 
cation of  the  federal  contentions  raised,  either  because  the  state  affords  no 
remedy.  .  .or  because  in  the  particular  case  the  remedy  afforded  by  state  law 
proves  in  practice  unavailable  or  seriously  inadequate.  .  .a  federal  court 
should  entertain  his  petition  for  habeas  corpus,  else  he  would  be  remediless.' 

The  foi]rth  anci  final  period  was  initiated  by  the  decision  of  Brown 
V.  Allen^°  by  the  Supreme  Court  in  1953.  In  that  case  the  Court  in- 
dicated that  federal  habeas  corpus  was  to  be  routinely  available  as  a 
means  of  review  in  the  federal  district  courts  of  state  criminal  con- 
victions. Under  the  rule  o(  Brown  v.  Allen,  a  federal  court  reviewing 
a  state  prisoner's  habeas  corpus  application  is  automatically  re- 
t^uired  to  re-examine  and  reach  an  independent  determination  of 
the  prisoner's  federal  claims,  no  matter  how  fully  and  fairly  the  state 
courts  have  already  done  so.  The  departure  from  the  more  re- 
strained approach  announced  nine  years  earlier  in  Ex  parte  Hawk 
was  not  explained  in  Brown  v.  Allen.  Nor  was  there  in  Brown  v.  Al- 
len any  discernible  reasoning  or  discussion  of  the  policies  supporting 
the  new  rules  of  mandatory  re-adjudication.  The  general  approach 
adopted  in  that  case  has  persisted  to  the  present. 

In  sum,  the  history  of  habeas  corpus  in  the  United  States  has 
been  one  of  gradual  and  often  unselfconscious  development  which 
has  radically  changed  the  character  and  function  of  the  writ  from 
that  familiar  to  the  framcrs  of  the  Constitution.  It  began  as  a  means 
of  assuring  that  any  person  deprived  of  liberty  would  be  able  to  se- 
cure a  judicial  determination  of  the  legality  of  his  detention  and  re- 
lease from  custody  if  it  was  without  legal  justification.  In  this 
character  habeas  corpus  is  a  basic  safeguard  of  freedom  in  the  com- 
mon law  and  American  constitutional  traditions,  which  well  de- 
serves its  customary  appellation,  "The  Great  Writ."  Currently, 
however,  it  typically  operates  as  no  more  than  a  mechanism  by 
which  the  lowest  level  of  federal  courts  reviews  criminal  judgments 
of  state  courts,  reconsidering  claims  which  have  already  been  heard 
and  decided  in  state  proceedings.  I  will  examine  below  the  specific 
problems  that  arise  from  the  present  character  of  federal  habeas 
corpus. 

CONTEMPORARY  PROBLEMS 

It  will  be  useful  to  start  with  a  description  of  the  system  of  review 
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in  criminal  cases  in  a  typical  state.  A  person  accused  of  crime  under 
state  law  has  a  right  to  a  trial  by  jury  before  an  impartial  tribunal.  To 
obtain  a  conviction,  the  state  must  establish  guilt  beyond  a  reason- 
able doubt.  If  convicted,  the  defendant  has  a  right  to  appeal  the 
conviction  to  a  state  appellate  court.  The  appellate  court  will  re- 
view the  trial  proceedings  for  legal  and  procedural  errors,  and  will 
also  undertake  a  more  limited  examination  of  the  sufficiency  of  the 
evidence  to  support  the  factual  conclusions  underlying  the  convic- 
tion. As  a  matter  of  federal  law,  the  defendant  is  entitled  to  the  as- 
sistance of  counsel  both  at  trial  and  on  appeal.  An  attorney  is 
provided  by  the  state  if  the  defendant  cannot  afford  to  hire  one. 
Following  appeal,  the  defendant  may  take  his  case  to  the  highest 
court  of  the  state,  which  normally  has  discretion  to  engage  in  fur- 
ther review  if  it  considers  it  warranted.  From  the  highest  court  of 
the  state,  the  defendant  may  finally  seek  review  of  the  state  judg- 
ment in  the  federal  Supreme  Court  on  grounds  of  alleged  violations 
of  federal  rights  in  the  state  proceedings. 

The  process  of  carrying  a  case  after  trial  to  successively  higher 
courts— running  from  the  state  court  in  which  the  trial  was  held  to 
the  federal  Supreme  Court — is  termed  the  process  of  "direct  re- 
view." A  state  defendant  who  has  taken  his  case  on  "direct  review" 
to  the  state's  highest  court  or  the  federal  Supreme  Court  has  not, 
however,  reached  the  end  of  the  road.  He  may  return  to  a  state 
court  at  the  trial  level  and  commence  a  "collateral  attack"  on  his 
conviction.  Such  a  "collateral  attack"  will  generally  be  allowed  at 
least  when  claims  are  raised  which  could  not  reasonably  have  been 
raised  in  the  course  of  "direct  review"— for  example,  claims  of  pro- 
secutorial misconduct  which  did  not  come  to  light  until  long  after 
trial,  or  claims  that  the  attorney  representing  the  defendant  at  trial 
and  on  appeal  did  not  provide  him  with  competent  assistance.  If 
the  "collateral  attack"  is  rejected  by  the  state  trial  court,  the  de- 
fendant may  then  pursue  the  matter  in  higher  state  courts  in  much 
the  same  manner  as  on  "direct  review" — he  can  seek  further  review 
in  a  state  appellate  court,  and  then  in  the  state's  highest  court. 

Pursuit  of  a  collateral  attack  up  to  the  highest  court  of  the  state, 
however,  also  does  not  exhaust  the  legal  remedies  available  to  a 
criminal  defendant.  Having  reached  the  end  of  the  state  process,  he 
may  commence  a  "collateral  attack"  in  federal  court  by  applying  to 
a  federal  district  court  (i.e.,  trial-level  court)  for  a  writ  of  habeas 
corpus.  The  district  court  is  required  to  examine  and  re-determine 
the  defendant's  claims  that  his  federal  rights  were  violated  in  the 
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state  proceedings,  even  if  the  same  claims  have  already  hccn  thor- 
oughly examined  and  rejected  by  the  state  courts.  By  this  procedure 
a  single  judge  of  a  federal  district  court  is  effectively  placed  in  a  su- 
perior position  to  a  state's  supreme  court,  with  authority  to  over- 
turn convictions  that  a  state's  highest  court  has  upheld. 

Once  the  federal  district  court  has  ruled  on  the  state  defendant's 
habeas  corpus  application,  further  opportunities  for  review  unfold. 
Tl-ic  defendant  can  appeal  the  district  court's  decision  to  a  federal 
appellate  court,  and  thereafter  may  seek  review  in  the  federal  Su- 
preme Court.  But  even  unsuccessful  pursuit  of  a  collateral  attack  to 
the  nation's  highest  court  does  not  mean  an  end  to  litigation.  A  de- 
fendant who  has  applied  unsuccessfully  for  habeas  corpus  in  the  fed- 
eral courts  can  subsequently  apply  again,  as  often  as  he  wishes  and 
without  a  time  limitation. 

TTie  duplicative  character  of  the  current  system  of  review  in  crim- 
inal cases  is  implicit  in  this  description  of  its  basic  features.  The  spe- 
cific criticisms  that  can  be  raised  against  the  excesses  of  the  federal 
end  of  the  process  are  manifold. 

First,  the  availability  of  habeas  corpus  to  state  prisoners,  beyond 
the  various  remedies  and  layers  of  review  available  in  the  state 
courts,  has  little  or  no  value  in  avoiding  injustices  or  ensuring  that 
the  federal  rights  of  criminal  defendants  are  respected.  The  state 
prisoners  who  seek  federal  habeas  corpus  are  generally  among  the 
least  deserving  element  of  the  prison  population  as  shown  by  an  em- 
pirical study  of  federal  habeas  corpus  commissioned  by  the  Depart- 
ment of  Justice  and  completed  in  1979.  The  study  found  that  the 
typical  habeas  corpus  applicant  is  challenging  his  imprisonment  for 
a  seriously  violent  crime  for  which  he  was  convicted  after  trial." 
The  typical  applicant  has  already  secured  extensive  review  of  his 
case  in  the  state  courts,  having  pursued  a  state  appeal  and  also  often 
having  initiated  collateral  attacks  in  the  state  courts  on  one  or  more 
occasions.'^  The  claims  raised  by  such  defendants  are  normally  with- 
out substance  and  are,  moreover,  likely  to  be  of  a  "technical"  nat- 
ure, in  the  sense  that  they  allege  procedural  irregularities  which  cast 
no  real  doubt  on  the  defendant's  guilt. '^  There  is  no  reason  to  be- 
lieve that  the  state  courts'  consideration  of  the  claims  of  defendants 
who  subsequently  seek  federal  habeas  corpus  is  deficient  in  any  sig- 
nificant number  of  cases.  The  fact  that  the  federal  courts  consider- 
ing habeas  corpus  applications  reach  the  same  conclusions  as  the 
^tate  courts  in  most  instances'*  and  uphold  the  state  conviction 
strongly  suggests  that  this  is  not  the  case. 
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Second,  the  present  system  of  review  is  demeaning  to  the  state 
courts  and  pointlessly  disparaging  to  their  efforts  to  comply  with 
federal  law  in  criminal  proceedings.  As  Justice  Sandra  O'Connor 
has  noted  in  the  recent  decision  of  the  Supreme  Court  in  Engle  v. 

[Habeas  corpus]  imposes  special  costs  on  our  federal  system.  TTie  States  pos- 
sess primary  authority  for  defining  and  enforcing  the  criminal  law.  In  crimi- 
nal trials  they  also  hold  the  initial  responsibility  for  vindicating 
constitutional  rights.  Federal  intrusions  into  state  criminal  trials  frustrate 
both  the  State's  sovereign  power  to  punish  offenders  and  their  good  faith  at- 
tempts to  honor  constitutional  rights." 

TTiis  difficulty  is  aggravated  by  the  particular  procedures  and  rules 
of  review  that  are  presently  employed  in  habeas  corpus  proceedings. 
A  single  federal  judge  is  frequently  placed  in  the  position  of  review- 
ing a  judgment  of  conviction  that  was  entered  by  a  state  trial  judge, 
reviewed  and  found' unobjectionable  by  a  state  appellate  court,  and 
upheld  by  a  state  supreme  court.  An  independent  determination  of 
the  contentions  raised  by  the  applicant  is  required  of  the  federal 
judge  though  he  may  have  no  doubt  that  their  prior  consideration 
by  the  state  courts  was  conscientious  and  fair.  In  effect,  under  the 
current  rules  of  review  the  state  judiciaries  are  irrebuttably  pre- 
sumed to  be  incapable  of  applying  federal  law,  or  unwilling  to  do  so. 
Third,  the  current  system  of  federal  habeas  corpus  defeats  the  im- 
portant objective  of  establishing  at  some  point  an  end  to  litigation. 
A  prisoner  may  seek  federal  habeas  corpus  many  years  after  the  nor- 
mal conclusion  of  state  criminal  proceedings.  The  lapse  o(  time  and 
the  resulting  disappearance  of  evidence  and  witnesses  may  render 
response  to  the  applicant's  contentions— or  re-trial  in  the  event 
that  he  prevails  on  his  claims — difficult  or  impossible.  As  Justice 
O'Connor  observed  in  Engle  v.  Isaac: 

We  must  also  acknowledge  that  writs  of  habeas  corpus  frequently  cost  soci- 
ety the  right  to  punish  admitted  offenders.  Passage  of  time,  erosion  of  mem- 
ory, and  dispersion  of  witnesses  may  render  retrial  difficult,  even  impossible. 
While  a  habeas  writ  may,  in  theory,  entitle  the  defendant  only  to  retrial,  in 
practice  it  may  reward  the  accused  with  complete  freedom  from  prosecu- 
tion." 

The  costs  o{  a  system  that  never  accords  final  effect  to  a  criminal 
judgment  have  also  been  eloquently  described  by  the  late  Justice 
John  Harlan: 
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Both  the  individual  criminal  defendant  and  society  have  an  interest  in  in- 
suring that  there  will  at  some  point  he  the  certainty  that  comes  with  an  end 
to  litigation,  and  that  attention  will  ultimately  he  focused  not  on  whether  a 
conviction  was  free  from  error  but  rather  on  whether  the  prisoner  can  he  re- 
stored to  a  useful  place  in  the  ci>mmiinity.  .  .No  one,  not  criminal  defend- 
ants, not  the  judicial  system,  not  society  as  a  whole  is  benefited  by  a 
judgment  providing  a  man  shall  tentatively  go  to  jail  today,  but  tomorrow 
and  every  day  thereafter  his  continued  incarceration  shall  be  subject  to  fresh 
litigation  on  issues  already  resolved.'* 

Fourth,  the  current  system  is  wasteful  of  hmited  resources.  At  a 
time  when  both  state  and  federal  courts  face  staggering  criminal  ca- 
seloads, we  can  ill  afford  to  make  large  commitments  of  judicial  and 
prosecutorial  resources  to  procedures  of  dubious  value  in  furthering 
the  ends  of  criminal  justice.  Such  commitments  are  necessarily  at 
the  expense  of  the  time  available  for  the  stages  of  the  criminal 
process  at  which  the  questions  of  guilt  and  innocence  and  basic  fair- 
ness are  most  directly  addressed.  It  is  sobering  to  reflect  on  an  obser- 
vation of  Chief  Justice  Warren  Burger  concerning  the  bloated 
character  of  current  criminal  procedures: 

I  know  of  no  society  or  system  of  justice  that  takes  such  scrupulous  care  as 
we  do  to  give  every  accused  person  the  combination  of  procedural  safe- 
guards, free  legal  counsel,  free  appeals,  free  records,  new  trials  and  post  con- 
viction reviews  of  his  case.  I  have  seen  cases— and  this  occurs  in  many  courts 
today— where  3,  4  and  5  trials  are  accorded  to  the  accused  with  an  appeal 
following  each  trial  and  reversal  of  the  conviction  on  purely  procedural 
grounds.  .  .In  some  of  these  multiple  trial  and  appeal  cases  the  accused  con- 
tinued his  warfare  with  society  for  8,  9,  10  years  and  more.  In  one  case  more 
than  60  jurors  and  alternates  were  involved  in  5  trials,  a  dozen  trial  judges 
heard  an  array  of  motions  and  presided  over  these  trials;  more  than  30  differ- 
ent lawyers  panicipated  either  as  court-appointed  counsel  or  prosecutors  and 
in  all  more  than  50  appellate  judges  reviewed  the  case  on  appeals.  I  tried  to 
calculate  the  costs  of  all  this  for  that  one  criminal  act  and  the  ultimate  con- 
viction. The  best  estimates  could  not  be  very  accurate,  but  they  added  up  to 
a  quarter  of  a  million  dollars.  TTie  tragic  aspect  was  the  waste  and  futility  since 
every  lawyer,  every  judge  and  every  juror  was  fully  convinced  of  the  defend- 
ant's guilt  from  the  beginning  to  the  end." 

The  time  spent  on  habeas  corpus  applications  in  the  federal  courts 
is  a  particularly  questionable  indulgence.  As  noted  earlier,  the  mat- 
ters raised  in  such  applications  have,  in  general,  already  been  con- 
sidered and  decided  by  the  state  courts.  All  too  often  the 
contentions  raised  reflect  only  the  imaginings  of  idle  prisoners  who 
turn  to  "writ-writing"  as  a  means  of  diversion  or  continued  aggres- 
sion against  society. 
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The  specific  costs  resulting  from  habeas  corpus  Htigation  are  sub- 
stantial. In  fiscal  year  1981,  about  7,800  applications  for  habeas 
corpus  were  filed  in  the  federal  courts  by  state  prisoners,^"  In  con- 
nection with  the  typical  application,  transmission  of  records  and  re- 
sponse by  the  state  to  the  legal  or  factual  contentions  raised  by  the 
applicant  is  required.^'  This  may  be  the  full-time  occupation  of  sev- 
eral attorneys  in  the  state  attorney  general's  office,  an  allocation  of 
resources  which  is  at  the  expense  of  the  other  important  responsi- 
bilities of  the  state  attorney  general.  The  federal  court  deciding  an 
application  must  take  time  needed  to  examine  and  re-determine  the 
claims  raised.  Frequently  the  district  court's  decision  is  appealed,  re- 
sulting in  additional  work  for  judges,  state  officials,  and  defense 
counsel  at  the  level  o{  the  federal  court  of  appeals."  Since  a  prisoner 
is  required  to  present  his  claims  in  state  proceedings  and  to  take 
them  up  to  the  highest  court  of  the  state  before  he  can  seek  federal 
habeas  corpus,  the  lure  of  an  additional  level  of  review  in  the  fed- 
eral courts  results  in  increased  recourse  to  state  remedies.  Hence, 
the  availability  of  federal  habeas  corpus  produces  additional  work 
for  the  state  courts  as  well  as  the  federal  courts." 

A  fifth  and  final  criticism  is  that  the  present  system  of  habeas 
corpus  review  creates  particularly  acute  problems  in  capital  cases. 
The  constitutionality  of  the  death  penalty  has  been  settled  since 
1976.  Tnirty-six  states  currently  authorize  capital  punishment,  and 
there  are  over  one  thousand  prisoners  under  sentence  of  death.  Re- 
markably, however,  only  five  executions  have  been  carried  out  since 
1967,  and  four  of  these  involved  criminals  who  wished  to  be  exe- 
cuted and  refused  to  pursue  further  appeals.  Hence,  the  inefficiency 
of  current  ctnirt  procedures  has  resulted  in  a  de  facto  nullification  of 
the  decisions  of  most  state  legislatures  to  impose  capital  punish- 
ment for  some  crimes.  The  "public  interest"  organizations  that  rou- 
tinely involve  themselves  in  the  litigation  carried  on  in  capital 
cases  have  fully  exploited  the  system's  potential  for  obstruction.  De- 
lay is  maximized  by  deferring  collateral  attack  until  the  eve  of  exe- 
cution. Once  a  stay  of  execution  has  been  obtained,  the  possibility 
of  carrying  out  the  sentence  is  foreclosed  for  additional  years  as  the 
case  works  its  way  through  the  multiple  layers  of  appeal  and  review 
in  the  state  and  federal  courts. 

The  solution  to  this  problem  lies  in  part  in  the  reform  of  state 
court  procedures.  Specifically,  the  traditional  bifurcated  system  of 
direct  review  and  collateral  attack  can  be  replaced  by  a  simplified 
system  of  "unitary  review"  in  capital  cases.  Under  this  approach. 
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review  is  essentially  limited  to  a  single  trip  up  to  the  highest  cciirt 
of  the  state.  Tlie  trial  proceedings  are  carefully  reviewed  at  (he  ap- 
pellate level  and  any  type  of  claim  the  defendant  may  have  can  he 
raised.  Once  the  sentence  has  been  affirmed  by  the  highest  court  of 
the  state,  it  becomes  truly  final  and  cannot  be  attacked  collaterally. 
The  potential  for  preventing  executions  by  last-minute  applications 
for  further  review  within  the  state  court  system  is  thereby  practi- 
cally foreclosed. 

The  efficacy  of  state  reforms  is  severely  limited,  however,  by  the 
availability  of  federal  habeas  corpus,  which  cannot  be  limited  by 
the  state  legislatures.  A  recent  resolution  of  the  Georgia  House  o( 
Representatives  graphically  describes  the  resulting  frustration  of 
state  policies: 

Whereas,  the  greatest  cc>nccin  to  the  citizens  of  this  state  is  the  dramatic 
increase  in  violent  crime;  and 

Whereas,  the  people  do  not  untk-rstand  why  the  death  penalty  is  not  en- 
forced in  the  same  manner  as  oth'.r  laws  and  punisliment;  and 

Whereas,  the  complex  legal  system,  especially  involving  the  federal  courts, 
is  being  used  to  delay  the  carrying  out  of  death  penalties;  and 

Whereas,  the  State  of  Georgia  has  91  offenders  on  Death  Row,  some  of 
whom  have  been  under  a  sentence  of  death  for  over  eight  years;  and 

Whereas,  the  appeals  procedure  is  very  expensive  for  Georgia's  taxpayers 
and  time  consuming  for  the  Attorney  General's  office  which  is  required  to 
represent  the  state  in  all^  postconviction  proceedings;  and 

^l\ereas,  at  any  given  time  seven  attorneys  in  the  Attorney  General's  of- 
fice are  working  on  death  penalty  litigation  at  an  annual  cost  of  $280,000.00 
to  the  taxpayers  of  this  state;  and 

VfTicretis,  the  State  oi  Gorgia  has  adopted  a  unified  motion  for  review 
procedure  in  cases  where  the  sentence  of  death  has  been  imposed;  however, 
such  unified  procedure  is  \  irtually  meaningless  with  the  cumbersome  and 
lengthy  appellate  procedures  in  the  federal  courts. 

Now,  iherefure,  be  it  resohed  by  the  Hoitse  of  RepreserMatives  that  the  mem- 
bers of  this  body  do  hereby  urge  the  Congress  of  the  United  States  to  pass 
legislation  providing  for  a  sentence  of  death  in  a  state  court  to  be  reviewed 
only  once  in  the  federal  judiciary  by  the  United  States  Supreme  Court  on 
direct  appeal  from  the  highest  appellate  court  of  a  state." 

In  sum,  the  present  system  of  federal  habeas  corpus  is  essentially 
duplicative;  inconsistent  with  appropriate  recognition  of  the  dig- 
nity and  independent  stature  of  the  state  judiciaries;  at  odds  with 
the  policies  supporting  fiiiality  in  criminal  adjudication;  and  waste- 
ful of  limited  criminal  justice  resources.  It  also  prevents  correction 
of  the  practical  nullification  of  all  capital  pimishment  legislation 
that  has  resulted  from  litigational  delay  and  obstruction. 
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OPTIONS  FOR  REFORM 

ABOLITION  OF  FEDERAL  HABEAS  CORPUS  FOR 
STATE  PRISONERS 

The  most  straightforward  solution  to  the  tensions,  burdens,  and 
inefficiences  presently  resulting  from  federal  habeas  corpus  would 
be  the  simple  abolition  of  federal  habeas  corpus  for  state  criminal 
convicts.  If  this  were  done,  state  defendants  would  continue  to 
have  access  to  the  various  remedies  and  means  of  review  provided 
in  the  state  courts  for  the  protection  of  their  rights.  Such  a  reform 
would,  of  course,  have  no  effect  on  direct  review  of  state  judgments 
in  the  Supreme  Court.  Hence,  the  mechanism  contemplated  by  the 
Constitution  for  the  preservation  of  the  uniformity  and  supremacy 
of  federal  law— direct  review  in  the  Supreme  Court-  -would  be  in  no 
way  impaired. 

In  support  of  this  approach,  the  following  more  specific  points 
should  be  noted:  First,  there  can  be  little  doubt  concerning  the  con- 
stitutionality of  abolishing  federal  habeas  corpus  for  state  prisoners. 
As  discussed  earlier,  federal  habeas  corpus  was  basically  limited  to 
federal  prisoners  prior  to  1867.  The  framers  of  the  Constitution,  in 
prohibiting  "suspension  of  the  writ  of  habeas  corpus,"  conceived  of 
the  writ  essentially  as  a  means  of  challenging  executive  detention, 
and  obviously  had  no  purpose  of  assuring  state  convicts  of  a  mecha- 
nism for  obtaining  review  of  their  convictions  in  the  lower  federal 
courts.  Indeed,  since  many  of  the  framers  believed  that  the  state 
courts  would  be  adequate  enforcers  of  federal  law  and  federal  rights, 
the  Constitution  did  not  even  require  the  existence  of  lower  federal 
courts,  but  expressly  left  the  decision  concerning  their  creation  to 
Congress."  To  the  extent  that  the  "Suspension  Clause"  was  meant 
to  apply  to  persons  in  state  custody,  the  most  plausible  assumption  is 
that  it  was  meant  to  prevent  Congress  from  barring  state  courts  from 
granting  writs  of  habeas  corpus  for  such  persons. 
.  Second,  eliminating  federal  habeas  corpus  for  state  prisoners 
would  not  upset  any  deep-seated  tradition  or  historically  sanctioned 
practice.  Prior  to  1867,  federal  habeas  corpus  was  generally  limited 
to  federal  prisoners.  While  it  was  extended  by  statute  in  that  year 
and  subsequently  underwent  a  gradual  expansion  in  scope  and 
availability,  the  rules  governing  access  to  federal  habeas  corpus  re- 
mained restrictive  and  the  actual  number  of  applications  by  state 
prisoners  was  small  prior  to  the  decision  of  Brown  v.  Allen  in  1953.^* 
Hence,  the  availability  of  federal  habeas  corpus  to  state  prisoners 
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prior  to  the  past  thirty  years  was  largely  a  theoretical  matter.  Us 
elimination  would  be  limited  in  substantial  effect  to  practices  that 
have  emerged  since  the  1950s. 

Third,  Congress  has  already  effectively  abolished  federal  habeas 
corpus  in  a  substantial  geographic  area.  Specifically,  this  has  oc- 
cured  in  the  District  of  Columbia.  The  nature  of  this  change  and  its 
implications  for  broader  reforms  have  been  well-stated  by  Judge 
Carl  McGowan  of  the  Federal  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  a  recent  address  to  the  California  State  Bar  As- 
sociation: 

A  matter  that  has  rankled  relations  between  state  and  federal  courts  for 
some  years  now  is  the  collateral  attack  on  final  state  criminal  convictions 
provided  by  Congesss  in  the  federal  courts.  A  state  prisoner  who  has  unsuc- 
cessfully exhausted  his  avenues  of  state  trial  and  appellate  relief  can,  even 
many  years  later  when  retrial  is  not  practically  feasible,  attack  that  convic- 
tion in  the  federal  district  court  as  violative  of  federal  law,  and  procure  his 
release  if  such  a  violation  is  established.  Since  the  same  claim  of  federal  law 
violation  can,  and  often  is,  made  in  the  trial  and  appellate  courts  of  the 
state,  with  ceniorari  review  available  in  the  Supreme  Court,  the  state  judges 
understandably  have  some  difficulty  in  seeing  why  their  work  should  be  re- 
examined in  the  federal  courts  whenever  a  colorable  claim  of  violation  is  al- 
leged. 

The  one  place  where  this  cannot  be  done  is  in  the  District  of  Columbia. .  . 
Some  ten  years  ago  Congress  enacted  a  comprehensive  reorganization  of 
both  the  local  and  federal  courts  in  the  District.  .  .  In  doing.  .  .  this,  the 
Congress.  .  .provided  in  the  D.C.  Code  for  collateral  attack  upon  a  D.C. 
criminal  conviction  to  be  made  in  the  new  and  improved  D.C.  court  system. 
It  explicitly  declared,  however,  that  no  further  collateral  challenge  could  be 
made  in  the  federal  courts  in  the  District  of  Columbia.  Thus  it  is  for  some 
years  now,  although  a  state  prisoner  across  the  Potomac  in  Virginia,  or  one 
over  the  line  in  Maryland,  has  a  second  chance  for  collateral  review  of  his 
conviction  in  the  federal  courts  in  those  states,  a  state  prisoner  in  the  Dis- 
trict of  Columbia  does  not. 

This  seeming  anomaly  was  challenged  on  constitutional  grounds  in  the  fed- 
eral courts  in  the  District,  but  the  Supreme  Court  ultimately  held  that  Con- 
gress could  constitutionally  make  the  choice  it  did,  articulating  that  result  in 
terms  which  would  appear  to  give  Congress  the  same  latitude  to  end  in  all  of 
the  states  collateral  attack  by  state  prisoners  in  the  federal  courts.  There 
have  been  no  reports,  so  far  as  I  am  aware,  of  egregious  injustices  to  D.C. 
prisoners  because  of  this  denial  of  state  habeas  jurisdiction  in  the  federal 
courts,  although  it  would  be  useful  if  a  careful  study  were  made  of  the  collat- 
eral attack  cases  heard  and  disposed  of  by  the  District  of  Columbia  courts 
over  the  last  decade.  If  such  a  >tudy  were  to  show  no  horror  stories  of  federal 
rights  denied,  as  appears  to  me  likely,  then  Congress  might  well  consider  the 
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abolition  of  collateral  attack  by  state  prisoners  in  tbe  federal  courts,  at  least 
in  certain  kinds  of  cases. 

The  early  finality  of  criminal  convictions  is  generally  desirable,  and  espe- 
cially so  when  that  can  be  assured  without  duplication  of  judicial  effort.  The 
resources  of  the  federal  courts  at  the  present  time  are  strained  by  their  own 
criminal  caseloads.  They  should  not  have  to  exercise  a  supervisory  authority 
over  the  administration  of  state  criminal  laws  unless  that  is  plainly  necessary 
in  the  interest  of  justice. 

Certainly  there  appears  to  have  been  a  steadily  increasing  sensitivity  by  state 
judges  to  claims  of  federal  right  -a  sensitivity  that  can  only  be  frustrated  by 
needless  subjection  to  second-guessing  by  federal  judges.  Since  Congress  has 
in  effect  made  the  District  of  Columbia  a  laboratory  for  testing  the  need  for 
federal  collateral  attack  by  state  prisoners,  the  Congress  would  do  well  to 
study  carefully  the  actual  results  of  that  experiment.  If  it  turns  out  to  be  posi- 
tive, then  the  opportunity  exists  to  eliminate  simultaneously  a  significant 
number  of  cases  from  the  federal  courts  and  a  condition  which  has  always 
roiled  the  waters  of  federal-state  relations." 

A  final  observation  is  in  order  concen^iing  the  very  different  con- 
ditions that  prevailed  at  the  time  of  the  Supreme  Court's  creation 
of  the  current  federal  habeas  corpus  jurisdiction.  When  Brown  v. 
Allen  was  decided  in  1953,  the  criminal  justice  systems  of  many 
states  were  subverted  by  the  effects  of  state-enforced  racial  segrega- 
tion. That  year  also  stood  near  the  beginning  of  the  modem  deci- 
sions of  the  Supreme  Court  expanding  the  rights  of  state  criminal 
defendants.  The  innovations  effected  by  the  Court  in  that  period 
were  sometimes  initially  greeted  with  limited  comprehension  or 
with  at  best  grudging  acceptance. 

It  is  apparent  that  these  conditions  no  longer  exist.  Institutional- 
ized racism  has  fallen  as  the  result  of  the  Civil  Rights  Act  of  1964, 
the  Voting  Rights  Act  of  1965,  and  the  decisions  of  the  Supreme 
Court  invalidating  state-sanctioned  racial  segregation.  The  basic 
federal  rights  of  criminal  defendants  have  by  now  been  settled  for 
many  years.  They  are  applied  routinely  by  state  judges  as  a  familiar 
part  of  the  procedure  in  criminal  cases. 

The  unique  historical  circumstances  obtaining  at  the  time  of  the 
decision  of  Brown  v.  Allen  may  have  led  the  Supreme  Court  to  see  a 
need  for  a  broad  supervisory  authority  of  the  lower  federal  courts 
over  state  criminal  proceedings.  One  may  question  the  validity  of 
perpetuating  this  authority  into  a  time  when  the  circumstances  that 
gave  rise  to  it  no  longer  exist. 

In  sum,  the  most  effective  response  to  the  problems  resulting  from 
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federal  habeas  corpus  for  state  convicts  would  be  the  elimination  of 
federal  habeas  corpus  in  that  area.  This  approach  would  be  constitu- 
tional, consistent  with  what  Congress  has  already  done  in  one  part 
of  the  country,  and  substantially  consistent  with  historical  practice. 
While  securing  a  complete  abolition  of  federal  habeas  corpus  for 
state  prisoners  is  not,  as  a  practical  matter,  likely  to  be  achievable  in 
the  near  future,  it  is  a  reform  that  deserves  the  serious  consideration 
of  Congress  and  interested  citizens  in  the  years  to  come. 

LIMITED  REFORMS— 

THE  ADMINISTRATION'S  PROPOSALS 

As  an  alternative  to  complete  abolition,  more  limited  proposals 
may  be  considered  which  impose  reasonable  constraints  on  state 
prisoners*  access  to  federal  habeas  corpus  and  correct  the  most  pat- 
ent deficiencies  of  the  current  system.  The  Administration  has  for- 
mulated such  a  set  o(  proposals  which  I  transmitted  to  Congress  on 
March  4  of  this  year  [1982]."  Tliese  proposals  have  been  introduced 
in  the  Senate  by  South  Carolina  Senator  Strom  Thurmond  as  bill 
S.  2216,  which  is  presently  before  the  Senate  Judiciary  Committee, 
and  also  as  bill  S.  2838.  They  have  been  introduced  in  the  House  of 
Representatives  by  California  Representative  Dan  Lungren  as  bill 
H.R.  6050,  which  is  presently  before  the  Subcommittee  on  Courts, 
Civil  Liberties,  and  the  Administration  of  Justice  of  the  House  Judi- 
ciary Committee. 

T\\Q  reforms  contemplated  by  the  Administration's  proposals  in- 
clude the  following.  First,  the  proposals  would  impose  a  one  year 
time  limit  on  access  to  federal  habeas  corpus,  normally  running 
from  the  end  of  the  state  criminal  process.  Under  this  proposal  state 
prisoners  would  be  provided  with  ample  time  to  seek  federal  review 
of  their  convictions,  but  a  means  would  be  created  for  control  of  ap- 
plications brought  years  or  even  decades  after  the  nonnal  conclu- 
sion of  criminal  proceedings  in  the  state  courts.  TTiis  proposal 
responds  to  the  serious  problems  that  can  presently  result  from  such 
delayed  applications.  As  Chief  Justice  W.  Ward  Reynoldson  of  Iowa 
noted  in  testimony  concerning  the  Administration's  proposals  be- 
fore the  Senate  Judiciary  Committee: 

Another  welcome  and  remedial  provision  in.  .  .[the  Administration's  pro- 
posals). .  .is.  .  .a  one-year  limitarion  [period]  for  habeas  applicarion.  This 
should  obviate  those  long-delayed  applications  brought  after  the  witnesses 
have  forgotten  the  facts,  or  died.  It  would  avoid  the  necessity  to  expose  the 
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victims— especially  rape  victims — to  a  traumatic  confrontation  with  the  ac- 
cused, dredging  up  memories  suppressed  with  great  difficulty." 

The  time  limitation  proposal  would  also  limit  the  current  abuse  of 
the  same  prisoner  repeatedly  applying  for  federal  habeas  corpus, 
since  any  application  by  a  prisoner  would  normally  have  to  be  made 
within  a  year  of  the  conclusion  of  state  proceedings  in  his  case. 

Second,  the  Administration's  proposals  would  bar  overturning  a 
state  conviction  in  a  habeas  corpus  proceeding  if  the  state  courts 
have  provided  a  "full  and  fair"  adjudication  of  the  defendant's 
claims.  TTiis  reform  would  establish  a  rule  similar  to  that  applied  by 
the  Supreme  Court  prior  to  the  decision  of  Brown  v.  Allen,  as  de- 
scribed in  the  first  section  of  this  essay. '°  It  would  preserve  federal 
habeas  review  in  cases  of  demonstrated  deficiency  in  the  state  judi- 
cial process  but  would  eliminate  the  demeaning  and  pointless  rules 
that  presently  require  a  federal  court  to  make  an  independent  deter- 
mination of  the  claims  raised  notwithstanding  the  absence  of  the 
slightest  indication  that  the  state  courts'  treatment  of  the  issues  was 
inadequate.  As  Justice  O'Connor  has  observed: 

If  our  nation's  bifurcated  judicial  system  is  to  be  retained,  as  I  am  sure  it  will 
be,  it  is  clear  that  we  should  strive  to  make  both  the  federal  and  the  state 
systems  strong,  independent,  and  viable.  State  courts  will  undoubtedly  con- 
tinue in  the  future  to  litigate  federal  constitutional  questions.  State  judges  in 
assuming  office  take  an  oath  to  support  the  federal  as  well  as  the  state  consti- 
tution. State  judges  do  in  fact  rise  to  the  occasion  when  given  the  responsi- 
bility and  opportunity  to  do  so.  It  is  a  step  in  the  right  direction  to  defer  to 
the  state  courts  and  give  finality  to  their  judgments  on  federal  constitutional 
questions  where  a  full  and  fair  adjudication  has  been  given  in  the  state 
court.'' 

A  practical  benefit  to  be  expected  from  this  reform  is  a  reduction  in 
the  litigation  presently  required  to  resolve  habeas  corpus  applica- 
tions. A  cogent  illustration  was  provided  by  Chief  Justice  Reynold- 
son  of  Iowa  in  his  Senate  testimony: 

Explore  with  me  for  a  moment  the  anatomy  of  a  1975  Iowa  murder  trial, 
State  v.  Moore.  Moore,  who  assaulted  and  injured  a  jailer  at  a  recess,  in  the 
course  of  trial  badgered  a  witness,  used  vulgar  language,  and  persisted  in  pro- 
fane and  disrespectful  statements  to  the  court.  After  calling  another  recess 
and  subsequently  warning  him,  trial  court  ultimately  had  Moore  removed 
from  the  courtroom  during  twenty-five  minutes  of  an  expert's  testimony.  In 
a  1979  decision,  the  Iowa  Supreme  Court  ruled  Moore  had  waived  his  sixth 
amendment  right  to  confront  adverse  witness  and  upheld  his  conviction. 
Our  opinion  quoted  the  relevant  ponion  of  the  transcript  and  applied  as 
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controlling  ^i.c  Supreme  Cxmn's  standards  laid  down  in  lUmnis  v.  Al/fn.  In 
1980  a  federal  trial  jik1i;c,  ruling  un  Moore's  application  for  writ  of  hahea' 
corpus,  sot  out  the  same  portion  tif  the  transcript,  found  //!in((ij  v.  A/leii  to  he 
controlling,  hut  issued  the  writ.  In  1981,  following  the  State's  appeal,  the 
Eighth  Circuit  again  quoting  the  then-faniiliar  portion  of  the  transcript  and 
for  the  third  time  applying  Ulinuis  v.  Allen  standards,  agreed  with  the  Iowa 
Supreme  Court  and  rexersed  the  federal  district  court. 

TTius  Moore  was  peiniitted  to  collaterally  attack  his  convictit>n  in  two  fed- 
eral courts  even  though  the  identical  issue  was  fairly  and  fully  considered 
and  decided  in  his  state  court  direct  appeal.  This  process  injected  over  two 
years  of  uncertainty  into  his  case  after  his  state  appeal  was  concluded,  cost 
Iowa  substantial  resources  to  defend  the  judgnient  it  had  secured  in  one  state 
court  and  retained  in  another,  and  risked  tensions  between  the  state  and  fed- 
eral courts  in  Iowa. 

No  one  suggest^  federal  oversight  of  state  decisions  involving  federal  consti- 
tutional rights  should  bo  eliminated.  Adi.iption  of.  .  .[the  Administration's 
proposals],  however,  would  avoid  many  unfortunate  and  wasteful  proceed- 
ings. For  example,  proposed  new  subsection  (d)  to  section  2254  of  title  28 
provides: 

An  application  for  a  writ  of  habeas  corpus  in  behalf  of  a  person  in  cus- 
tody pursuant  to  the  judgment  of  a  State  court  shall  not  be  granted 
with  respect  to  any  claim  that  has  been  fully  and  fairly  adjudicated  in 
state  proceedings. 

Such  a  provision,  promptly  applied  by  the  federal  district  judge  in  the  Iowa 
case  just  discussed, would  have  terminated  the  Moore  litigation  in  the  federal 
courts." 

Third,  the  Administration's  proposals  would  clarify  the  circum- 
stances in  which  a  prisoner  may  raise  a  claim  in  habeas  corpus  pro- 
ceedings that  was  not  properly  raised  in  state  proceedings.  It  is 
particularly  disruptive  of  orderly  procedures  in  criminal  adjudica- 
tion if  a  prisoner  who  failed  to  take  advantage  of  a  fair  opportunity 
to  raise  a  claim  in  state  proceedings  is  later  allowed  to  raise  it  in  a 
federal  habeas  corpus  proceeding,  with  the  potential  for  unsettling  a 
criminal  conviction  long  after  it  should  be  regarded  as  final.  The 
Administration's  proposals  would  establish  a  general  rule  barring 
the  later  assertion  of  a  claim  that  was  not  properly  raised  before  the 
state  courts,  so  long  as  the  state  provided  an  opportunity  to  raise  the 
claim  that  satisfied  the  requirements  of  federal  law. 

Fourth,  our  proposals  would  institute  reforms  in  the  remedies 
available  to  federal  criminal  convicts  similar  to  those  proposed  for 
state  prisoners'  habeas  corpus  applications.  The  collateral  attacks  of 
federal  prisoners  on  their  convictions  present  many  of  the  same 
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problems  and  involve  many  of  the  same  abuses  as  habeas  corpus 
proceedings  involving  state  prisoners.  Imposing  reasonable  con- 
straints on  such  attacks  is  accordingly  an  equally  appropriate  re- 
form. As  Justice  O'Connor  obserx'ed  in  the  recent  case  of  United 
States  V.  Frady?^ 

( Tjhe  Federal  Goxornincnt,  no  K.-ss  ihiin  the  States,  has  an  interest  in  the  fi- 
nahty  of  its  Ciiminal  judgments,  hi  addition,  a  federal  prisoner.  .  .unlike  his 
state  countcroarts,  has  already  had  an  i;)pportunity  to  present  his  federal 
claims  in  federal  trial  and  appellate  forums.  .  .  [WJe  see  no  hasis  for  affording 
federal  prisoners  a  preferred  status  when  they  seek  post-conviction  relief.'^ 

Finally,  in  addition  to  the  major  reforms  described  above,  the  Ad- 
ministrator's proposals  would  make  a  number  of  reforms  of  a  more 
technical  nature  that  would  promote  efficiency  and  reduce  litiga- 
tional  burdens. 


CONCLUSION 

The  writ  of  habeas  corpus  that  currently  burdens  state  olficials 
and  the  federal  judiciary,  vexes  federal-state  relations,  and  defeats 
the  ends  of  criminal  justice  is  not  the  writ  of  habeas  corpus  that  was 
esteemed  by  the  founders  of  our  nation  and  accorded  recognition  in 
the  Constitution.  The  diversion  of  the  Great  Writ  from  its  historic 
function  is  the  source  of  its  current  disrepute  and  the  problems  it 
has  engendered.  Its  availability,  in  particular,  to  state  criminal  con- 
victs to  challenge  their  conyictions  in  federal  court  may  well  be  an 
institution  whose  time  has  passed.  For  the  immediate  future  the 
best  prospect  for  meaningful  refonn  lies  with  the  Administration's 
legislative  proposals.  These  proposals  would  go  far  toward  correct- 
ing the  major  deficiencies  of  the  present  system  of  federal  habeas 
corpus  in  terms  of  federalism,  proper  regard  for  the  stature  of  the 
state  courts,  and  the  needs  of  criminal  justice. 
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May  25,  1983 


The  Honorable  Paul  Laxalt 
Subcommittee  on  Criminal  Law 
Committee  on  the  Judiciary 
United  States  Senate 
108  Russell  Senate  Office  Building 
Washington,  D.  C.  20510 

Dear  Senator  Laxalt: 

Enclosed  you  will  find  the  written  testimony  of  the  International  Association  of 
Chiefs  of  Police  (lACP)  on  S.829.  I  would  like  to  thank  you  and  the  Subcommittee 
for  inviting  the  Association  to  submit  our  views  on  the  provisions  of  this  bill. 

In  this  testimony  I  have  discussed,  title  by  title,  the  provisions  which  are  of 
most  concern  to  the  lACP.  At  this  time,  however,  I  would  like  to  stress  the  extreme 
importance  of  the  Justice  Assistance  Act.  As  indicated  in  the  testimony,  federal 
funds  are  desperately  needed  to  aid  state  and  local  governments  in  their  fight 
against  crime.  lACP  strongly  urges  that  this  title  of  S.829  be  considered  by  you 
as  a  separate  bill  to  insure  its  swift  passage. 

As  you  know,  the  Act  was  passed  by  both  the  Senate  and  the  House  last  term,  but  was 
defeated  when  it  was  sent  to  President  Reagan  as  part  of  an  omnibus  criminal  justice 
package,  not  all  of  which  the  President  could  support.  There  is  overwhelming 
support  for  Justice  Assistance  legislation  again  this  term.  The  House  has  already 
passed  its  bill  by  a  vote  of  399  to  16.  It  is  our  hope  that  enactment  of  this 
important  legislation  will  not  be  delayed  again  this  term  because  of  its  inclusion 
in  an  omnibus  bill . 


Please  feel  free  to  contact  me  again  if  I  can  be  of  further  assistance  to  the 
Subcommittee  in  this  or  any  other  matter. 


Sincerely, 


?ar? 


A{l^oU^^ 


Normafh  Darwick 
Executive  Director 


Enclosure 
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TESTIMONY  OF  THE  lACP  ON  THE 
COMPREHENSIVE  CRIME  CONTROL  ACT  OF  1983  (S.829) 

The  International  Association  of  Chiefs  of  Police  (lACP)  would  like  to  thank  the 
Subcommittee  on  Criminal  Law  for  inviting  us  to  express  our  views  on  S.829.  The 
following  written  testimony  focuses  on  the  provisions  which  are  of  most  concern 
to  the  Association. 

Pretrial  Release 

Title  I  of  S.829  provides  a  judge  with  four  alternatives  upon  the  appear- 
ance before  him  of  a  defendant  charged  with  an  offense  --  release  on  personal 
recognizance;  release  on  a  condition  or  combination  of  conditions;  temporary  de- 
tention to  permit  revocation  of  conditional  release;  and  detention  if  the  judge 
finds,  after  a  hearing,  that  no  condition  or  combination  of  conditions  will  assure 
the  appearance  of  the  person  charged  and  the  safety  of  the  community  will  be  in 
jeopardy.  The  Association  believes  that  those  offenders  who  pose  a  serious  threat 
to  society  should  be  detained  pending  trial.  Specifically,  murder,  rape,  armed 
kidnapping,  armed  robbery  and  hostage-taking  should  be  among  the  crimes  for  which 
pretrial  release  may  be  denied.  This  will  not  exclude  all  persons  accused  of 
committing  these  crimes  from  obtaining  release  on  bail;  only  those  whom  the  govern- 
ment can  prove  will  be  a  threat  to  society  should  be  denied  pretrial  release. 
This  is  not  an  attempt  to  take  away  an  accused  person's  rights.  Rather,  it  is  an 
attempt  to  protect  the  rights  of  innocent  members  of  society,  including  law  en- 
forcement officers,  who  will  be  subjected  to  the  needless  risk  of  harm  posed  by 
the  release  of  an  inherently  dangerous  individual. 

This  problem  is  of  special  concern  to  law  enforcement  officers.  The 
nature  of  police  work  involves  constant  exposure  to  hazardous  situations.  The 
process  of  apprehending  an  accused  person  can  often  have  grave  consequences.  It 
does  not  seem  reasonable  to  require  a  law  enforcer  to  undertake  that  risk  a  second 
time  because  a  dangerous  person  has  been  released.  An  arresting  officer  is  a  prime 
target  for  an  unstable  offender  who  is  out  on  bail. 

However,  there  is  still  a  possibility  that  an  accused  person  will  be  re- 
leased on  bail  and  resume  his  criminal  activities.  The  system  of  pretrial  release 
has  the  undesirable  effect  of  allowing  repeat  offenders  an  extra  opportunity  to 
further  their  "careers," 
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The  Association  believes  that  persons  who  commit  crimes  while  on  condi- 
tional release  should  receive  the  maximum  range  of  punishment  allowable  for  that 
crime.  This  provision  would  serve  as  a  deterrent  to  the  offender  who  realizes 
that  his  time  in  prison  will  be  substantially  increased  if  he  commits  a  crime 
while  out  on  bail.  If  he  does  not  follow  the  warning,  he  should  be  treated  with 
appropriate  severity. 

Sentencing  Reform 

One  of  the  most  significant  provisions  of  Title  II  is  the  establishment 
of  a  Sentencing  Coimiission  to  promulgate  sentencing  guidelines  for  federal  district 
court  judges.  The  Sentencing  Commission  will  be  charged  with  establishing  sentenc- 
ing guidelines  to  eliminate  the  indiscriminate  discrepancies  that  exist  in  sentences 
currently  imposed  by  federal  judges.  In  determining  the  particular  sentence  to  be 
imposed,  the  court  must  consider  the  nature  and  circumstances  of  the  offense  and 
the  history  and  characteristics  of  the  defendant;  what  punishment  will  afford  ade- 
quate deterrence  as  well  as  protect  the  public  from  further  crimes  of  the  defendant; 
the  seriousness  of  the  offense;  the  extent  to  which  just  punishment  is  provided; 
the  educational,  vocational,  and  medical  needs  of  the  offender  that  will  be  most 
effective  in  dealing  with  the  offender;  the  kinds  of  sentences  available;  and  the 
need  to  avoid  unwarranted  sentence  disparities  among  defendants  with  similar  records 
who  have  been  found  guilty  of  similar  conduct. 

The  court  must  impose  a  sentence  within  the  guidelines  promulgated  by  the 
Sentencing  Conmission,  unless  the  court  finds  that  an  aggravating  or  mitigating  cir- 
cumstance exists  that  the  Sentencing  Commission  did  not  adequately  take  into  consi- 
deration when  it  formulated  the  guidelines.  At  the  time  of  sentencing,  the  court 
must  state  in  open  court  the  general  reasons  for  the  imposition  of  a  particular  sen- 
tence, and,  if  the  sentence  is  outside  the  range  described  the  Sentencing  Commission, 
the  reason  for  the  imposition  of  a  sentence  outside  such  range. 

The  court,  in  imposing  a  sentence  on  a  defendant  who  has  been  found  guilty 
of  a  racketeering  offense,  shall  order,  in  addition  to  the  sentence  imposed,  that 
the  defendant  forfeit  the  proceeds  acquired  through  his  involvement  in  such  offenses 
to  the  United  States.  In  imposing  a  sentence  on  a  defendant  who  has  been  found 
guilty  of  an  offense  causing  bodily  injury,  property  damage  or  other  loss,  the  court 
has  the  power  to  order,  in  addition  to  the  sentence,  the  defendant  to  make  direct 
restitution  to  a  victim  of  the  offense  in  an  amount  and  manner  set  by  the  court. 
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The  International  Association  of  Chiefs  of  Police  supports  the  concept  of 
a  Sentencing  Commission.  The  Association  believes  that  the  irrational  variation  in 
sentence  under  present  law  raises  questions  as  to  the  rationality  of  the  federal 
criminal  justice  system.  However,  the  Association  believes  that  the  statute  should 
prescribe  certain  members  for  the  commission.  These  prescribed  members  should  include: 

1.  The  Attorney  General  of  the  United  States; 

2.  The  head  of  the  corrections  system; 

3.  Representatives  from  the  law  enforcement  arms  of  the  Department 
of  Justice  and  the  Treasury  Department;  and 

4.  Four  federal  judges. 

The  aforementioned  composition  would  provide  the  balance  required  to 
establish  workable  sentencing  guidelines  in  that  it  would  provide  representation 
from  all  aspects  of  law  enforcement. 

Another  significant  provision  of  this  title  is  the  elimination  of  early 
release  on  parole  (except  for  a  potential  ten  percent  credit  for  good  time)  which 
operates  under  present  law  to  reduce  the  time  the  offender  must  serve. 

The  lACP  supports  the  elimination  of  early  release  on  parole.  We  believe 
that  under  present  law  parole  release  operates  in  a  significant  percentage  of  cases 
to  reduce  the  actual  time  served  by  offenders.  Thus,  the  "hard  time"  served  under 
the  maximum  statutory  sentences  provided  by  S.829,  without  parole  release,  may  be 
longer  than  the  "hard  time"  served  under  the  actual  sentence  under  present  law.  Con- 
sequently, we  believe  that  judges  should  take  this  into  account  in  sentencing  of- 
fenders under  the  proposed  legislation. 

Exclusionary  Rule 

The  lACP  is  firmly  in  favor  of  the  modification  of  the  Exclusionary  Rule 
with  a  "good  faith"  exception  as  provided  in  S.829.  The  exclusionary  rule  is  judicially 
created,  not  mandated  by  the  Fourth  Amendment,  which  guarantees  that  persons,  houses, 
papers  and  effects  shall  be  secure  against  unreasonable  searches  and  seizures.  When 
the  rule  was  first  imposed  on  federal  courts,  the  justifications  offered  were  those 
of  deterrence  of  illegal  police  conduct  and  maintenance  of  judicial  integrity.  Weeks 
V.  United  States.  The  deterrence  ground  was  based  on  the  theory  that  if  the  police 
could  not  use  for  prosecution  evidence  illegally  obtained;  they  would  have  no  incentive 
to  gather  evidence  by  improper  means.  Judicial  integrity  would  be  maintained  by 
preventing  courts  from  being  "accomplices  in  the  wilful  disobedience  of  a  Consti- 
tution they  are  sworn  to  uphold." 

25-694  0-84-72 
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Over  the  years,  the  deterrence  rationale  has  become  the  Court's  primary 
emphasis;  the  judicial  integrity  argument  has  been  all  but  abandoned.  Yet  no  effort 
has  been  made  to  distinguish  between  the  types  of  police  misconduct  asserted  in  dif- 
ferent factual  situations.  The  officer  acting  in  a  good  faith  belief  that  his  actions 
conform  to  the  letter  of  the  law,  only  to  find  out  later  that,  for  example,  the  date 
was  missing  on  a  search  warrant  affidavit  or  a  statute  is  found  to  be  unconstitutional, 
faces  the  same  exclusion  of  evidence  as  does  the  officer  who  intentionally  and  sub- 
stantially violates  an  individual's  constitutional  rights.  To  be  sure,  at  the  time 
the  rule  was  created,  it  seemed  as  though  the  goal  of  deterring  police  misconduct 
could  be  accomplished  by  suppressing  evidence  obtained  unlawfully.  But  the  deter- 
rence rationale  is  substantially  weakened  where  good  faith  violations  constitute  the 
"misconduct."  If  an  officer  is  not  aware  of  his  violation,  he  certainly  will  not  be 
deterred  by  the  suppression  of  the  evidence  he  secured.  Indeed,  there  is  no  miscon- 
duct to  be  deterred. 

•t 

Moreover,  although  the  exclusionary  rule  is  aimed  at  police,  no  sanctions 
are  directed  toward  them  if  they  secure  evidence  improperly.  The  application  of  the 
rule  punishes  society  in  the  long  run,  for  a  criminal,  often  a  dangerous  one,  is  re- 
leased to  continue  his  unlawful  behavior.  It  is  also  worth  noting  how  unrealistic 
it  is  to  expect  the  police  to  apply,  unerringly,  the  complex,  frequently  changing 
laws  of  search  and  seizure.  Often  they  are  confronted  with  life-threatening  situations 
where  decisions  must  be  instantaneous,  on  the  street,  and  the  legal  ramifications  are 
superseded  by  the  requirements  of  the  moment.  Nor  are  they  apprised  that,  in  the 
event  of  an  appeal,  their  actions  were  later  invalidated  by  an  appellate  court.  Thus, 
mistakes  are  rarely  called  to  the  attention  of  the  arresting  officer. 

The  law  of  arrest,  search  and  seizure  is  so  complex  today  that  even  the 
Justices  of  the  Supreme  Court,  having  weeks  and  months  to  study  the  factual  situa- 
tion, frequently  do  not  agree  among  themselves  in  Fourth  and  Fifth  Amendment  cases. 
When  the  court  itself  cannot  agree  consistently  in  these  types  of  cases,  it  is  not 
surprising  that  police  officers  are  not  always  entirely  sure  whether  their  actions 
conform  with  the  law. 

Equally  important  is  the  fact  that  the  search  for  truth  is  diverted  when 
relevant  and  reliable  evidence  is  kept  from  the  trier  of  fact.  The  guilt  or  inno- 
cence of  the  accused  is  the  focus  of  a  criminal  trial.  This  determination  should 
be  aided  with  the  use  of  probative  evidence,  often  directly  supplied  by  the  suspect 
himself.  A  rule  that  mandates  suppression  of  trustworthy  evidence  undermines  the 
confidence  of  the  public  in  our  criminal  justice  system. 
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In  Michigan  v.  Tucker,  the  Supreme  Court  recognized  that  the  deterrent  ef- 
fect of  police  misconduct  intended  by  the  exclusionary  rule  is  significantly  dimin- 
ished when  officers  act  under  a  valid,  good-faith  belief  that  their  actions  are  proper; 

The  deterrent  purpose  of  the  exclusionary  rule  necessarily 
assumes  that  the  police  have  engaged  in  willful,  or  at  the 
very  least,  negligent,  conduct  which  has  deprived  the  de- 
fendant of  some  right.  By  refusing  to  admit  evidence  gained 
as  a  result  of  such  conduct,  the  courts  hope  to  instill  in 
those  particular  investigating  officers,  or  in  their  future 
counterparts,  a  great  degree  of  care  toward  the  rights  of  an 
accused.  Where  the  official  action  was  pursued  in  complete 
good  faith,  however,  the  deterrence  rationale  loses  much  of 
its  force. 

Due  to  the  confusion  created  by  the  exclusionary  rule,  the  diversion  from 
the  search  for  truth,  the  great  social  cost,  and  other  harms  flowing  from  the  imposi- 
tion of  the  exclusionary  rule,  we  strongly  support  legislative  modification  of  the 
exclusionary  rule.  Otherwise  admissible  evidence  should  not  be  excluded  at  trial  if 
it  is  obtained  by  an  officer  who  acted  pursuant  to  a  warrant  later  invalidated,  a 
statute  later  held  to  be  unconstitutional,  or  a  court  decision  subsequently  over- 
ruled, or  who  acted  in  a  reasonable  and  good  faith  belief  that  his  conduct  was  law- 
ful. Adoption  of  a  good  faith  exception  would  further  one  goal  of  our  criminal  jus- 
tice system  --  the  search  for  truth  --  without  punishing  society  for  uninten- 
tional violations  of  law-abiding  peace  officers. 

Forfeiture 

Title  IV  of  S.829  expands  the  ability  of  federal  officers  to  secure  for- 
feitures in  organized  crime  and  drug  trafficking  cases  and  permits  state  and  local 
law  enforcement  agencies  to  share  in  the  forfeited  property  under  some  circumstances. 
The  lACP  supports  these  changes. 

The  concept  of  forfeiture  is  as  old  as  the  concept  of  law  in  England. 
English  judges  determined  that  any  instrumentality  of  the  crime  of  smuggling  would 
be  forfeited  to  the  Crown.  The  Crown  thereby  created  a  negative  economic  impact  on 
smugglers  by  removing  their  boats  and  other  modes  of  transportation.  The  Crown  also 
benefitted  from  the  use  and  sale  of  the  boats. 

Current  federal  statutes  focus  on  the  forfeiture  of  property  used  in  the 
transportation  of  traditionally  contraband  articles.  These  contraband  articles  gen- 
erally include  narcotics,  gambling  paraphernalia,  and  untaxed  alcohol  and  tobacco. 
A  number  of  states  have  similar  laws.  As  a  result,  cars,  boats  and  planes  have  been 
seized  by  both  local  and  federal  law  enforcement  agencies  for  years. 
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Seizing  the  property  that  helps  commit  the  crime  is  a  strong  deterrent  to 
future  anti-social  activity.  A  statute  that  expands  the  scope  of  forfeiture  would 
increase  the  effectiveness  cf  this  deterrent.  Under  a  Florida  statute  enacted  in 
1980,  a  vehicle  used  by  the  burglar  to  arrive  at  the  scene  of  his  crime  may  now  be 
forfeited.  Additional  forfeitable»items  include  the  money  used  by  the  attempted 
briber  as  well  as  the  Rolex  watch  used  by  the  drug  trafficker  to  time  his  deliver- 
ies. Certainly  the  risk  of  losing  so  much  of  his  property  would  make  a  person 
think  hard  before  engaging  in  criminal  activity. 

In  addition,  law  enforcement  agencies  benefit  greatly  from  the  acquisition 
of  cars,  boats  and  planes  which  they  can  use  in  their  traditional  police  activities. 
Property  that  is  inappropriate  for  police  work  can  be  sold  at  public  auction.  Pro- 
ceeds from  these  sales  have  proven  lucrative.  Between  October,  1980,  and  November, 
1982,  the  Fort  Lauderdale,  Florida  Police  Department  obtained  final  judgments  in 
property  worth  over  three  million  dollars.  With  the  growing  costs  of  police  ser- 
vices and  the  increasing  reluctance  of  taxpayers  to  fund  government  services,  pro- 
ceeds from  forfeitures  allow  agencies  to  expand  their  capabilities  in  both  equipment 
and  personnel  to  better  fight  crime.  The  provision  in  S.829  permitting  the  transfer 
of  forfeited  property  to  state  and  local  agencies  is  very  important.  It  will  allow 
such  agencies  which  engage  in  long  and  expensive  cooperative  ventures  with  federal 
agencies  to  benefit  from  their  efforts. 

Reform  of  Federal  Intervention  in  State  Proceedings 

The  lACP  feels  that  reform  is  needed  in  the  area  of  federal  habeas  corpus 
review  of  state  criminal  convictions.  Countless  writs  of  habeas  corpus  are  filed 
throughout  the  United  States,  many  of  them  frivolous,  creating  much  unnecessary 
litigation  and  costing  millions  of  dollars  in  court  costs  and  manhours.  Limitations 
must  be  placed  on  the  use  of  the  writ  to  restore  it  to  its  intended  purpose  of  pre- 
venting a  miscarriage  of  justice,  rather  than  frustrating  justice. 

The  imposition  of  a  statute  of  limitations,  within  which  a  habeas  corpus 
application  must  be  brought,  is  necessary  to  ensure  the  finality  of  criminal  judgments. 
Prisoners  should  not  be  allowed  to  challenge  their  convictions  many  years  later, 
raising  new  issues  or  alleging  different  facts  which  could  have  been  presented  at 
the  state  court  trial  or  on  direct  appeal.  With  the  passage  of  time,  the  state 
may  be  unable  to  rebut  the  petitioner's  claims  because  witnesses  may  no  longer  be 
available  or  may  no  longer  have  an  accurate  recollection  of  the  incidents. 
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Prisoners  should  not  be  allowed  to  raise  claims  in  federal  court  that  they 
failed  to  raise  in  the  state  proceeding.   lACP  favors  the  approach  taken  by  S.829 
which  bars  such  claims  unless  the  failure  to  raise  the  claim  was  the  result  of  un- 
constitutional or  illegal  state  action,  the  right  asserted  is  a  newly  created 
constitutional  right  which  is  retroactively  applied,  or  new  facts  have  been  discov- 
ered which  could  not  have  been  previously  discovered  through  reasonable  diligence. 
Requiring  issues  to  be  raised  in  state  court  if  they  are  to  be  raised  in  the  federal 
system,  absent  special  circumstances,  is  the  only  fair,  sensible  approach  to  the  ad- 
ministration of  the  criminal  justice  system.  It  gives  the  state  system  an  opportun- 
ity to  correct  any  constitutional  error  or  resolve  any  factual  disputes  and  protects 
the  defendant  by  ensuring  prompt  vindication  of  his  rights. 

In  reforming  the  law  of  habeas  corpus  it  must  be  noted  that  the  writ  has 
never  served  to  guarantee  that  every  injustice  is  corrected.  For  example,  the  writ 
is  not  available  to  a  state  prisoner  who  found  conclusive  proof  of  his  innocence 
after  the  conclusion  of  the  state  proceedings.  Similarly,  a  state  defendant  who  was 
wrongfully  incarcerated  as  a  result  of  an  egregious  misinterpretation  of  state  law 
by  the  state  courts  could  not  apply  for  federal  habeas  corpus.  The  writ  is  only 
available  to  those  state  prisoners  whose  federal  constitutional  rights  were  violated 
by  the  state  regardless  of  their  guilt  or  innocence.  Given  this,  it  is  certainly 
not  unreasonable  or  unjust  to  require  the  prisoner  to  raise  such  a  claim  within  a 
certain  period  or  to  require  federal  deference  to  the  state  court  where  there  was  a 
full  and  fair  adjudication  of  the  case. 

Justice  Assistance 

lACP  is  firmly  committed  to  the  concept  of  justice  assistance.  We  believe 
that  the  establishment  of  an  Office  of  Justice  Assistance  is  crucial  to  the  nation's 
well-being.  Police  agencies  can  not  fully  accomplish  their  public  safety  goals 
without  support  from  the  federal  government,  nor  can  any  single  agency  afford  to  de- 
vote sufficient  funds,  personnel  and/or  technology  to  programs  of  national  importance. 

lACP  favors  categorical  grants,  direct  assistance  to  specific  programs. 
Past  experience  under  the  Law  Enforcement  Assistance  Administration  (LEAA)  demon- 
strated that  block  grants  to  the  states  are  not  as  effective  or  efficient  in  getting 
funds  to  worthwhile  programs.  Under  present  budgetary  conditions,  it  is  extremely 
important  that  the  monies  be  distributed  where  most  benefit  may  be  gained  with  a 
minimum  of  bureaucratic  procedures. 
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If  Congress  adopts  the  program  provided  in  S.829  which  gives  block  grants 
to  the  states,  it  is  our  hope  that  you  will  include  in  this  legislation  guidelines 
for  the  distribution  of  these  funds  by  the  states.  These  decisions  must  not  be  made 
on  the  basis  of  political  factors,  but  on  the  basis  of  the  benefits  to  the  citizens 
of  the  community  and  the  state.  Furthermore,  a  pass-through  provision  such  as  that 
in  Part  E,  section  505(c),  would  insure  that  the  various  agencies  within  a  state 
would  receive  funds  from  the  state  in  proportion  to  the  amount  they  have  spent  in 
the  past  on  criminal  justice  programs. 

Under  LEAA  the  states  received  approximately  75%  of  the  funds  which  were 
distributed  to  local  programs  that  were  consistent  with  a  statewide  plan.  We  support 
such  consistency  within  a  state  and  would  urge,  even  if  categorical  assistance  is 
adopted,  that  each  state  be  encouraged  to  coordinate  the  programs,  within  the  state, 
that  receive  funds. 

Whichever  form  of  assistance  is  adopted,  it  is  critical  that  the  distribu- 
tion and  use  of  funds  be  controlled  and  monitored.  There  must  be  some  overview  to 
insure  that  the  funds  are  going  to  deserving  projects  and  are  being  spent  as  intended. 
We  can  not  afford  to  waste  another  cent  that  could  be  used  to  make  this  country  safer. 

lACP  stresses  the  importance  of  including  members  of  the  municipal,  county 
or  state  law  enforcement  community  on  any  justice  assistance  board  that  is  created. 
The  input  of  those  in  daily  contact  with  crime  is  essential  to  an  understanding  of 
the  problem  areas  that  are  most  in  need  of  assistance. 

We  recognize  both  advantages  and  disadvantages  in  having  one  advisory  board 
for  OJA,  NIJ  and  BJS,  rather  than  three  separate  boards.  However,  we  are  not  pre- 
pared at  this  time  to  make  any  recommendation.  Whether  there  is  one  board  or  three, 
it  (they)  must  be  independent  in  order  for  all  levels  of  government,  as  well  as  var- 
ious functional  components  of  the  criminal  justice  system,  to  express  their  concerns 
and  priorities.  Such  independence  is  required  to  avoid  being  a  rubber  stamp  for  the 
priorities  of  a  few  individuals  at  the  federal  level. 

Another  area  which  concerns  the  lACP  and  its  members  is  the  requirement  of 
a  cash  match  to  be  put  up  by  the  recipients  of  grants.  In  some  cases,  this  may  place 
too  heavy  a  burden  on  an  agency  with  a  meritorious  project.  We  agree  that  a  part  of 
the  costs  of  a  program  should  be  borne  by  the  recipients,  but  we  would  ask  that  they 
not  be  required  to  present  that  as  cash  up  front.  Instead,  they  should  be  allowed 
to  contribute  their  share  in  such  ways  as  by  transferring  personnel  to  work  on  the 
program.  The  payment  of  their  salaries  would  be  part  of  the  recipients'  share. 
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In  the  section  dealing  with  public  safety  officers'  death  benefits,  S.829 
adds  a  situation  to  the  existing  law  in  which  no  death  benefits  will  be  paid.  Section 
1002(3)  of  the  bill  states  that  no  benefit  will  be  paid  "if  the  public  safety  officer 
was  performing  his  duties  In  a  grossly  negligent  manner  at  the  time  of  his  oeatn." 
Gross  negligence  is  very  difficult  to  define  and  depends  so  much  on  the  particular 
facts  involved.  An  officer  who  believed  in  good  faith  that  certain  action  was  called 
for  may  later  be  held  to  have  been  grossly  negligent.   In  a  different  court  or  admin- 
istrative board,  given  the  same  set  of  facts,  a  different  result  might  be  reached. 
An  officer's  survivors  should  not  be  made  to  suffer  on  the  basis  of  something  so  elu- 
sive as  the  concept  of  gross  negligence.  We  would  like  to  state  our  objection  to 
the  inclusion  of  this  section  in  any  bill  that  Is  passed. 

Surplus  Federal  Property  Amendments 

Recent  years  have  seen  a  great  increase  in  criminal  activity  within  the 
states.  The  crime  index  for  1978  indicated  a  two  percent  increase  In  crime;  in  1979, 
a  nine  percent  increase;  and  in  1981,  the  rate  of  increase  reached  into  double  digits. 

Because  of  this  increase  in  crime,  state  and  local  financial  resources  are 
being  strained.  Many  communities  do  not  have  sufficient  funds  available  to  meet 
their  law  enforcement  needs.  At  such  a  time  as  this,  prison  construction  is  out  of 
the  question  for  most  communities. 

The  situation  with  regard  to  correctional  facilities  is  critical.  Inmates 
are  often  housed  in  facilities  that  are  inhumane,  unsafe  and  not  at  all  conducive 
to  rehabilitation.  Courts  are  placing  more  and  more  convicted  persons  on  probation, 
not  because  they  do  not  pose  a  threat  to  society  or  are  not  in  need  of  professional 
counseling,  but  because  there  simply  is  no  room  for  them  in  the  prisons.  Thus,  the 
risk  of  imprisonment  as  a  deterrent  to  crime  has  lost  its  effectiveness  because  the 
risk  is  not  great  enough. 

The  donation  of  surplus  federal  property  to  the  states  for  prisons  would 
greatly  alleviate  these  problems.  Violators  of  the  law  must  not  be  allowed  to  go 
free  simply  because  the  prison  system  can  not  acconmodate  them. 

Capital  Punishment 

The  Association  favors  the  imposition  of  the  death  penalty  for  premeditated 
murder,  murder  committed  during  the  perpetration  of  felonies  and  the  killing  of  law 
enforcement  officers  and  correctional  officials  while  performing  their  duties.  We 
strongly  believe  that  capital  punishment  is  a  deterrent  to  the  commission  of  certain 
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crimes,  particularly  the  above  crimes.  Although  capital  punishment  has  been  used  only 
a  limited  number  of  times,  its  deterrent  effect  has  been  extremely  powerful. 

We  are  convinced  that  ultimately  abolition  of  capital  punishment  would  re- 
sult in  a  much  greater  loss  of  human  life  than  would  its  retention.  It  is  admittedly 
tragic  whenever  the  state  in  the  most  awesome  exercise  of  its  authority  decides  that 
capital  punishment  must  be  invoked.  Tragic  because  any  loss  of  human  life  is  a 
tragedy.  But  we  submit  to  you  that  even  in  the  tragedy  of  human  death  there  are 
degrees,  and  that  it  is  much  more  tragic  for  the  innocent  to  lose  his  or  her  life 
than  for  the  state  to  take  the  life  of  a  criminal  convicted  of  a  capital  offense. 

We  think  it  significant  that  during  recent  years  we  have  seen  a  consistent 
reduction  in  the  number  of  incidents  of  capital  punishment  and  at  the  same  time  a 
very  great  increase  in  the  number  of  criminal  homicides.  As  an  example,  in  1950, 
82  convicted  felons  were  executed,  a  very  great  percentage  of  whom  were  guilty  of 
the  crime  of  homicide.  During  the  same  year,  7,020  criminal  homicides  were  reported. 
A  decade  later,  the  number  of  executions  dropped  to  56  and  the  number  of  criminal 
homicides  rose  to  9,140.  Throughout  the  1960s,  we  experienced  a  steady  increase  in 
the  number  of  criminal  homicides  with  14,590  recorded  in  1969.  During  the  same  dec- 
ade, we  saw  a  practical  end  to  the  utilization  of  the  death  penalty.  Between  1967 
and  1977,  no  executions  occurred  in  the  United  States.  In  1980,  there  were  22,958 
criminal  homicides  and  fewer  than  a  handful  of  executions. 

We  realize  that  a  very  great  number  of  factors  are  involved  in  this  extremely 
complex  question,  and  do  not  suggest  for  a  moment  that  the  de  facto  end  of  the  death 
penalty  as  a  form  of  punishment  is  solely  responsible  for  the  burgeoning  homicide 
rate  in  the  United  States,  It  is  equally  unrealistic  to  assume  that  there  is  no  re- 
lationship between  the  two. 

Opponents  of  capital  punishment  state  that  they  fear  the  execution  of  a  per- 
son wrongly  convicted  of  a  murder  he  did  not  commit.  This  fear  is  plausible  and 
worth  debating,  but  how  many  persons  executed  or  sent  to  prison  were  later  found  in- 
nocent? It  would  be  a  lie  to  say  none,  but  with  today's  intelligent  police  officers 
and  expert  criminologists  the  danger  is  slim.  We  have  progressed  to  the  extent  that 
we  no  longer  have  the  police  officer  who  was  chosen  for  his  brawn  instead  of  his 
brains,  or  because  he  knew  someone  in  city  hall,  made  an  arrest  and  that  was  the  end 
of  it.  Today  with  well-trained,  efficient,  and  dedicated  police  officers  and  their 
scientific  equipment,  it  is  a  rarity  for  a  person  to  be  wrongfully  convicted  of  a 
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crime.  Where  doubt  exists,  an  investigation  will  continue  until  that  doubt  is  re- 
moved or  the  true  criminal  is  arrested.  The  nation's  police  officers  are  particu- 
larly concerned  with  this  issue,  not  merely  because  they  are  called  upon  for  direct 
involvement  in  the  incidents  which  may  result  in  the  application  of  the  death  penalty, 
but  because  they  themselves  are  so  often  the  victims  of  offenses  for  which  the  death 
penalty  may  be  assessed.  In  recent  years  the  number  of  criminal  assaults  against 
law  enforcement  officers  has  greatly  increased. 

Of  the  states  in  which  the  death  penalty  has  been  abolished,  several  have 
retained  it  for  the  killing  of  a  police  officer  or  prison  guard  acting  in  the  line 
of  duty.  Among  these  states  are  New  York,  New  Mexico  and  Vermont.  These  states  are 
undeniably  correct  in  their  implication  that  the  killing  of  an  officer  is  somewhat 
different  and  apart  from  other  homicides. 

The  police  officer  willingly  subjects  himself  to  a  greater  element  of  dan- 
ger, while  protecting  the  citizens  he  serves,  than  most  persons  ever  experience. 
The  officer  is  not,  however,  willing  to  be  the  victim  of  the  criminal  who  uses  vio- 
lence as  the  method  of  obtaining  that  which  he  seeks.  He  is  not  willing  to  be  the 
victim  of  a  felonious  assault  merely  because  his  assailant  knows  that  he  can  maim 
and  kill  without  being  subjected  to  meaningful  and  appropriate  punishment. 

At  one  time  in  the  history  of  man,  168  violations  were  capital  offenses. 
It  is  to  the  credit  of  our  forebears  that  they  realized  that  the  death  penalty  could 
not  properly  be  applied  in  minor  cases,  but  must  be  reserved  to  those  cases  of  great- 
est magnitude.  We  are  convinced  that  an  equal  exercise  of  good  judgment  calls  upon 
us  to  decide  that  conditions  can  exist  in  which  this  act  of  the  utmost  gravity  is 
not  only  justified  but  is  demanded,  and  that  violations  can  be  committed  which  are 
so  reprehensible  that  no  other  form  of  punishment  is  suitable.   If  we  are  to  apply 
those  methods  which  serve  as  the  greatest  deterrent,  we  are  going  to  have  to  continue 
to  suit  the  punishment  to  the  offense. 

Federal  Tort  Claims 

The  Association  strongly  urges  the  enactment  of  the  Federal  Tort  Claims  Act 
Amendments.  This  legislation  would  redefine  the  relationship  between  the  federal 
employee  and  the  private  citizen.   It  would  remove  an  unjust  and  counter-productive 
burden  now  weighing  on  the  shoulders  of  government  employees  —  the  possibility 
of  being  held  liable  for  a  sizeable  judgment  in  a  civil  suit.  It  would  permit  a 
citizen  aggrieved  by  a  federal  employee  to  sue  the  United  States  government,  a 
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financially  responsible  defendant.  The  opportunity  to  institute  disciplinary  pro- 
ceedings against  an  employee  who  violates  another  person's  constitutional  rights 
would  be  strengthened  without  in  any  way  diminishing  the  employee's  liability  for 
criminal  prosecution.  Finally,  it  would  save  the  U.  S.  government  the  cost  of  hiring 
private  attorneys  to  represent  individual  defendants,  and  would  simplify  lawsuits 
against  the  United  States. 

We  do  not  condone  the  illegal  acts  that  have  occurred  with  respect  to 
certain  law  enforcement  activities.  We  cannot  tolerate  law  enforcement  agencies 
breaking  the  law,  and  steps  should  be  taken  to  prevent  such  abuses.  However,  the 
question  is  not  on  the  illegality  of  operations,  but  whether  indictments  or  civil 
actions  should  be  brought  against  law  enforcement  officials  who  are  performing 
their  assignments  in  the  line  of  duty  and  under  orders  of  their  superiors. 

If  a  law  enforcement  officer  acts  in  the  good  faith  belief  as  to  what  the 
law  is,  or  under  the  orders  of  a  superior,  it  offends  the  sense  of  equity  to  punish 
him.  It  is  only  logical  that  the  government  should  step  in  as  the  sole  defendant. 
It  is  unjustifiable  to  hold  an  individual  accountable  for  clear  errors  of  judgment 
when  the  actions  were  performed  in  good  faith.  If,  in  fact,  the  officer  acted  with- 
out good  faith  or  in  a  criminal  manner,  disciplinary  action  could  ensue. 

-  The  Association  urges  that  governmental  liability  for  misconduct  of  police 
officers  acting  within  the  "scope  of  their  employment"  or  "under  color  of  law"  is 
crucial  if  tort  remedy  is  to  become  a  significant  deterrent  to  police  abuse.  Such 
government  liability  is  important  to  provide  both  a  financially  responsible  defendant 
and  to  provide  a  deterrent  at  the  level  police  policy  is  made.  If  governmental 
units  are  liable  for  torts  cormiitted  by  officers  who  are  known  to  be  potentially  ex- 
plosive, the  liability  is  likely  to  discourage  the  retention  of  such  officers  and 
compel  a  better  police  force.  Furthermore,  governmental  responsibility  for  the  im- 
proper conduct  of  police  officers  will  be  a  greater  incentive  for  police  administra- 
tors to  institute  the  type  of  policies  and  practices  which  will  guard  against  tort 
liability. 

In  Bivens  v.  Six  Unknown  Named  Agents  of  the  Federal  Bureau  of  Narcotics, 
4U3  U.S.  jaS  (.iy/U,  tne  supreme  Court  neld  that  a  violation  of  a  command  by  a 
federal  agent  acting  under  color  of  hii  authority  gave  rise  to  a  cause  of  action 
for  damages  consequent  to  his  unconstitutional  conduct. 
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Chief  Justice  Warren  Burger,  in  his  dissent,  suggested  the  creation  of  an 
administrative  or  quasi-judicial  remedy  against  the  government  itself  to  afford 
compensation  and  restitution  for  persons  whose  Fourth  Amendment  rights  have  been 
violated.  "Such  a  scheme  would  have  the  added  advantage  of  providing  some  remedy 
to  the  completely  innocent  persons  who  are  sometimes  the  victims  of  illegal  police 
conduct " 

The  Chief  Justice  suggested  that  Congress  could  enact  a  statute  that  would 
provide  a  waiver  of  sovereign  immunity  as  to  the  illegal  acts  of  law  enforcement  of- 
ficials committed  in  the  performance  of  assigned  duties,  and  the  creation  of  a  cause 
of  action  for  damages  sustained  by  any  person  aggrieved  by  conduct  of  governmental 
agents  in  violation  of  the  Fourth  Amendment  or  statutes  regulating  official  conduct. 

Chief  Justice  Burger  cited  that  both  error  and  deliberate  misconduct  by 
law  enforcement  officials  require  a  workable  remedy.  Private  damage  actions  against 
individual  police  officers  have  not  adequately  met  this  requirement.  Juries  often 
will  not  return  verdicts  against  individual  officers  except  in  those  unusual  cases 
where  the  violation  has  been  flagrant  or  where  the  error  has  been  complete,  as  in 
the  arrest  of  the  wrong  person  or  the  search  of  the  wrong  house. 

If  the  bill  is  enacted,  it  would  protect  officers  from  civil  liability  and 
would  encourage  more  fearless,  vigorous  and  effective  exercise  of  law  enforcement 
activities.  Even  the  proper  discharge  of  law  enforcement  duties  is  bound  to  dis- 
please some  individuals  who  are  effected  and  an  officer's  judgment  should  not  be 
colored  by  the  prospect  of  a  lawsuit. 

The  threat  of  liability  that  currently  exists  is  terribly  destructive  of 
morale.  The  mere  prospect  of  being  subjected  to  a  long  and  probing  process  of  civil 
litigation,  with  the  adverse  publicity  which  is  imminent,  even  if  vindication  is 
expected,  can  inhibit  an  officer  in  the  performance  of  his  duties.  The  possibility 
of  a  suit  tends  to  discourage  individuals  from  taking  difficult  assignments  and  car- 
rying out  such  assignments  thoroughly  and  courageously.  It  may  also  cause  other- 
wise responsible  officials  to  worry  about  "covering"  themselves. 

In  1975,  Congress  amended  the  Federal  Tort  Claims  Act  to  allow  suits  against 
the  government  for  the  intentional  torts  of  assault,  battery,  false  imprisonment, 
false  arrest,  abuse  of  process,  or  malicious  prosecution  committed  by  federal  law 
enforcement  agents  in  the  course  of  their  duties  pursuant  to  employment.  Under  this 
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law,  federal  agents  can  be  held  personally  liable  for  Fourth  Amendment  violations. 
The  federal  government  may  be  joined  as  a  party  if  the  agents'  actions  fall  within 
the  above-mentioned  intentional  torts.  However,  under  the  current  law,  the  govern- 
ment cannot  be  joined  in  litigation  arising  from  constitutional  torts  that  do  not 
fall  within  the  Federal  Tort  Claims  Act.  Furthermore,  the  government  cannot  reim- 
burse federal  agents  for  judgments  arising  from  constitutional  torts. 

If  the  amendments  are  enacted,  the  U.  S.  government  would  be  liable  in  dam- 
ages for  the  acts  or  omissions  of  employees  in  many  common  law  torts,  and  for  all 
actions  which  arise  under  certain  constitutional  rights  of  individuals.  The  Associ- 
ation favors  this  concept.  However,  we  urge  that  the  remedy  be  available  for  all 
violations  of  citizens'  rights  committed  by  federal  law  enforcement  officers,  whether 
the  rights  violated  arise  under  the  constitution,  the  laws  of  the  United  States,  or 
the  common  law  of  the  jurisdiction  in  which  the  violation  occurred. 

The  past  two  decades  have  witnessed  a  substantial  increase  in  police  con- 
tact with  citizens  throughout  the  nation.  This  is  largely  the  result  of  the  rapid 
population  growth  of  the  country  and  the  concentration  of  this  population  in  a  rela- 
tively few,  high  density  metropolitan  areas.  Along  with  this  development,  there  has 
been  a  tremendous  increase  in  crimes  of  all  types.  Since  it  is  the  police  officer 
who  serves  as  the  initial  barrier  between  the  citizenry  and  the  criminal  and  dis- 
ruptive elements  in  our  society,  he  is  the  sole  occupant  of  the  critical  ground  be- 
tween the  law-abiding  and  the  lawless. 

As  interaction  between  citizens  and  police  increases,  it  is  only  natural 
that  antagonization  between  the  two  groups  will  likewise  become  more  frequent,  par- 
ticularly in  light  of  the  increasingly  complex  developments  in  the  criminal  law  and 
the  evermore  troubling  and  rebellious  nature  of  our  society  over  the  past  ten  years. 

The  police  officer  finds  himself  continually  placed  in  difficult  situations. 
On  the  one  hand,  he  is  liable  for  damages  when  he  fails  to  use  proper  constitutional 
procedures;  yet,  if  he  hesitates  before  acting,  his  efforts  may  be  futile. 

In  most  jurisdictions  an  officer  is  personally  liable  for  his  conduct.  So 
long  as  this  state  of  affairs  exists,  police  agencies  must  take  steps  to  protect 
their  officers  and  give  them  the  full  benefit  of  whatever  defenses  are  available. 
The  ever  increasing  number  of  frivolous  suits  mandate  that  many  steps  must  be  taken 
in  order  to  protect  the  good  name  and  reputation  of  the  law  enforcement  agency  con- 
cerned. 
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An  even  nwre  serious  threat  to  the  independence  of  law  enforcement  is  the 
increasing  use  of  class  actions  that  invoke  the  equity  power  of  the  court  and  seek 
injunctive  relief  against  police  departments.  They  generally  allege  a  patently  un- 
constitutional and  recurring  pattern  of  physical  violence,  false  arrest,  or  some 
other  illegal  or  discriminatory  activity  on  the  part  of  the  police  agency  as  a  whole. 
Clearly  the  consequences  which  could  result  from  long-term  judicial  action  in  this 
area  are  massive,  and  the  department  that  is  so  challenged  must  have  available  the 
necessary  legal  and  financial  resources  to  defend  against  them. 

Never  before  have  so  many  civil  suits  been  filed  alleging  police  misconduct. 
The  majority  of  these  civil  actions  are  frivolous;  many  are  simply  villifying  alle- 
gations brought  for  revenge  or  harassment  of  conscientious  police  officers.  Federal 
Judge  James  P.  Coleman  stated  in  Brown  v.  Thompson,  430  F.2d  1214  at  1217  (1971): 

As  one  of  some  experience  in  such  matters,  I  am  well 
aware  that  a  favorite  ploy  of  the  law  violator  is  to  dis- 
courage law  enforcement  officials  by  suing  them  on  one 
pretext  or  another,  false  arrest  or  malicious  prosecution 
or  something  else,  if  an  officer  dares  arrest  one  of  them 
or  has  to  hurt  him  in  the  line  of  duty. 

With  these  frivolous  assaults  in  mind  and  with  law  enforcement  officers 
being  held  personally  liable  for  the  legitimate  claims,  it  is  no  wonder  that  offi- 
cers are  in  a  constant  state  of  anxiety  over  the  mere  threat  of  such  litigation. 
Therefore,  the  lACP  wholeheartedly  supports  the  passage  of  the  Federal  Tort  Claims 
Act  Amendments.  Only  through  legislation  such  as  this  will  law  enforcement  officers 
in  particular,  and  all  federal  officials  in  general,  be  able  to  concentrate  on  the 
job  that  needs  to  be  done,  rather  than  the  threat  of  a  lawsuit. 

Armor-Piercing  Ammunition 

The  final  point  upon  which  the  Association  would  like  to  comment  is  Title 
XIV,  Part  E,  which  provides  for  enhanced  penalties  against  persons  who  use  or  carry 
a  gun  loaded  with  armor-piercing  bullets  during  the  commission  of  a  crime. 

An  estimated  fifty  percent  of  all  United  States  law  enforcement  personnel 
currently  wear  bullet-resistant  vests.  These  vests,  which  are  capable  of  resisting 
the  penetration  of  handgun  ammunition,  are  credited  with  saving  the  lives  of  nearly 
400  police  officers  across  the  nation. 

However,  the  security  that  bullet-resistant  apparel  provides  has  been  vio- 
lated, and  an  immediate  threat  has  been  imposed  to  the  lives  and  safety  of  persons 
relying  on  such  protective  equipment.  Tests  have  proven  that  certain  calibers  of 
this  type  of  amnunition  are  capable  of  penetrating  the  types  of  body  armor  that  law 
enforcement  personnel  currently  utilize. 
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Currently,  federal  law  does  not  restrict  the  sale  of  any  type  of  ammunition. 
Despite  the  fact  that  manufacturers  of  ammunition  specifically  designed  to  penetrate 
bullet-resistant  apparel  claim  their  bullets  are  for  police  and  military  use  only, 
there  has  not  been  any  attempt  to  legally  prevent  their  availability  to  the  public. 
Indeed,  these  packaging  labels  are  merely  a  ludicrous  ploy  to  gain  market  acceptabil- 
ity, since  no  enforcement  of  the  regulation  is  possible. 

To  our  knowledge,  no  one  wearing  bullet-resistant  apparel  has  been  shot 
with  ammunition  specifically  designed  to  penetrate  this  type  of  armor  to  date.  How- 
ever, as  long  as  the  manufacture  and  sale  of  the  ammunition  remains  unregulated,  the 
potential  for  such  a  tragedy  is  only  too  real.  Dedicated  police  officers  who  daily 
risk  their  lives  for  the  welfare  and  protection  of  our  citizens  must  themselves  be 
protected  from  such  a  grave  threat.  The  International  Association  of  Chiefs  of  Police 
currently  can  find  no  legitimate  use,  in  or  out  of  law  enforcement,  for  this  type  of 
ammunition.  In  fact,  many  agencies,  including  the  Washington  Metropolitan  Police  De- 
partment, specifically  prohibit  an  officer  from  carrying  this  type  of  ammunition, 
either  on  or  off  duty,  because  it  is  too  dangerous. 

The  lACP  strongly  urges  the  adoption  of  legislation  that  would  prohibit  the 
manufacture  and  sale  of  ammunition  that  poses  such  a  serious  threat  to  the  law  enforce- 
ment community.  Until  such  legislation  is  enacted,  we  certainly  support  the  imposition 
or  severe  penalties  on  the  possession  or  armor-piercTng  Duilets  oy  criminals. 

Conclusion 

As  this  testimony  clearly  indicates,  lACP  believes  that  reform  is  sorely 
needed  in  many  areas  of  criminal  justice.  We  can  no  longer  tolerate  the  level  of 
fear  that  exists  among  our  citizens.  Law  violators  must  be  punished  in  meaningful 
ways.  Law  enforcement  officers  must  be  encouraged  to  enforce  the  law  to  the  best 
of  their  ability  without  undue  fear  of  physical  harm,  harassment,  or  that  their 
efforts  will  have  been  wasted  by  the  exclusion  of  the  evidence  they  obtain.  The 
Comprehensive  Crime  Control  Act  of  1983  if  enacted  will  be  a  very  important  step  in 
achieving  these  goals. 
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JEAN  F.  OWYCR 

UNirmO   VTATVa   MAOiaTKATI 


UNITED  STATES  MAGISTRATE 

UNITED  STATES  DISTRICT  COURT 
DISTRICT  OF  COLUMBIA 

WAaHINOTON.    O     C.    lOOOl 


July  18,  1983 


TO:    The  Honorable  Arthur  L.  Burnett,  President 

National  Council  of  United  States  Magistrates 

FROM:   Jean  F.  Dwyer,  Chairman 
Committee  on  Sentencing 

RE:    Pending  Congressional  Legislation 


Pursuant  to  your  letter  of  July  5,  1983,  the  committee 
appointed  by  you  —  consisting  of  a  full-time  magistrate 
from  each  of  the  federal  judicial  circuits  —  to  review  the 
pending  Congressional  legislation  on  sentencing  have  done 
so,  and  reported  orally  to  me.   Additionally,  I  had  a  very 
helpful  discussion  with  U.S.  Probation  Officer  Ralph  Ardito, 
President  of  the  Federal  Probation  Officers'  Association. 
I  would  like  to  extend  my  sincere  thanks  to  each  of  them. 
However,  they  share  no  blame,  should  there  be  any  problems 
with  this  report,  as  time  constraints  make  it  impossible  for 
them  to  review  it  before  it  goes  to  you. 

Because  of  these  time  constraints,  and  since  the  two 
bills  are  substantially  similar,  this  report  refers  through- 
out to  S.  829,  as  it  has  not  been  possible  to  review  in 
similar  detail  S.  668. 


Committee  Members 

U.S.  Magistrate  Allen  L.  Chancey,  Jr. 

U.S.  Magistrate  Hilbert  Schauer 

U.S.  Magistrate  Venetta  S.  Tassopulos 

U.S.  Magistrate  David  D.  Noce 

U.S.  Magistrate  Olga  Jurco 

U.S.  Magistrate  David  S.  Perelman 

U.S.  Magistrate  Calvin  Botley 

U.S.  Magistrate  Charles  K.  McCotter,  Jr. 

U.S.  Magistrate  Tullio  G.  Leomporra 

U.S.  Magistrate  Arthur  H.  Latimer 

U.S.  -".zgi=tr:itc  Jacob  Hagopian 

Report  On  Pending  Legislation  On  Sentencing 
1.   If  the  bill,  in  fact,  becomes  law  in  its  present 
form,  we  foresee  some  problems.   Section  3553  (5) (c)  requires 
that,  at  the  time  of  sentencing,  the  sentencing  judge  give 
a  statement  of  reasons,  and  (2)  requires  that  the  Clerk  of 
Court  prepare  a  transcription  of  the  reasons  to  forward  to 
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the  Probation  Office.   This  overlooks  the  fact  that,  during 
several  years,  magistrates  imposed  sentences  in  more  than 
85,000  cases  annually. 

Specifically,  according  to  the  A.O.,  in  F.Y.  1982, 
magistrates  handled  86,725  cases.   There  were  64,673  convic- 
tions for  offenses  ranging  from  parking  violations  to  bank 
embezzlement,  immigration  offenses,  drug  violations,  and  a 
whole  gamut  of  state  offenses  tried  under  the  Assimilated 
Crimes  Act.   While  some  of  these  offenses  clearly  call  for 
restitution  (e.g. ,  larceny,  bank  embezzlement) ,  the  vast 
majority  of  them,  such  as  most  traffic  offenses,  immigration 
violations,  etc.,  equally  clearly  do  not.   The  making  and 
transcription  of  statements  in  these  sentencings  would  call 
for  a  volume  of  work  that  would  require  much  larger  staffs 
than  are  presently  available  to  the  magistrates  or  the  clerks, 
as  well  as  slowing  the  calendar  to  a  crawl  while  the  statements 
are  made.   The  case  load  varies,  of  course,  in  each  juris- 
diction.  However,  some  of  the  jurisdictions  which  would  be 
most  seriously  affected  include  (again,  these  are  1982 
figures  on  sentences  imposed) : 

Brownsville,  Texas  2,312  (largely  immigration) 

Hopkinsville,  Kentucky  1,327  (P.T.)* 

Monterey,  California  1,355  (P.T.)* 

Honolulu,  Hawaii  1,508 

Junction  City,  Kansas  1,228  (P.T.)* 

Lawton,  Oklahoma  1,822  (P.T.)* 

Pensecola,  Florida  771 

Alexandria,  Virginia  2,037  (mostly  traffic) 

Norfolk,  Virginia  1,788 

Williamsburg,  Virginia  2,531  (P.T.)* 

Fayetteville,  North  Carolina  2,002  (P.T.)* 

Baltimore,  Maryland  2,410 

Hyattsville,  Maryland  1,880  (mostly  traffic) 

Laredo,  Texas  1,069 

*  Part-time  Magistrates 

2.   We  are  puzzled  by  the  provision  in  §  3556  (b)(1), 
which  prohibits  requiring  restitution  in  a  case  where  there 
is  a  civil  judgment  in  effect.   While  no  one  would  consider 
duplicate  repayment,  a  restitution  order  backed  by  the  possi- 
bility of  probation  revocation  appears  more  likely  to  be 
effective  in  compensating  the  victim(s) . 
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3.  Somewhat  farther  down  in  this  section,  S  3556  (b)(5)(c), 
there  is  a  provision  for  use  of  contempt  powers  to  enforce 
restitution  orders.   This  is  a  nullity  so  far  as  the  magistrates 
are  concerned,  unless  Congress  will  reconsider  its  failure  to 

grant  magistrates  contempt  powers.   Such  a  grant  would  appear 

particularly  appropriate  at  this  time,  when  the  large  number 

1/ 
of  sentencings  and  the  heavy  civil  case  load   we  carry  are 

both  taken  into  consideration. 

4.  Section  3559  deals  with  classification  of  offenses. 
This  seems  a  somewhat  pointless  exercise.   However,  it  has 
been  pointed  out  that  in  many  states  offenses  with  a  maximum 
penalty  of  two  years  are  classified  as  misdemeanors.   The 
suggestion  is  that  steps  to  harmonize  the  Federal  and  state 
categories  might  be  appropriate,  since  so  many  cases  are  tried 
in  Federal  court  under  the  Assimilated  Crimes  Act. 

5.  Everyone  is  concerned  about  the  provision  in  S  3561 
which  lowers  the  maximum  term  of  probation  for  misdemeanors 
to  two  years.   Because  of  the  great  economy  of  money  and 
effort  it  affords,  prosecutors  throughout  the  country  have 
been  agreeing  to  misdemeanor  pleas  in  cases  involving  substan- 
tial sums  of  money.   In  cases  such  as  tax  evasion  and  bank 
embezzlement  it  is  not  realistic  to  expect  defendants  to 

repay  sums  often  well  in  excess  of  $10,000.00  in  a  two  year 

2/ 
period.     In  addition,  there  are  instances  in  which  defendants 

are  in  need  of  psychological  and/or  drug  counselling  which 

cannot  be  successfully  completed  in  this  time  frame. 


1/  Magistrates  are  handling  a  substantial  number  of 
civil  cases  with  consent  of  the  parties,  with  and  without 
juries,  and  enter  judgments.   It  may  be  appropriate  for 
Congress  to  consider  whether  magistrates  should  be  given  the 
contempt  power  not  only  in  criminal  misdemeanor  cases  but 
also  in  civil  cases  handled  by  consent  with  the  magistrate 
having  the  power  to  decide  the  case. 

2/   When  the  defendant  acknowledges  on  the  record  owing 
a  sum  greater  than  involved  in  the  misdemeanor  plea  before 
the  court,  the  legislative  history  should  make  clear,  as  the  D.C. 
Circuit  now  does,  the  authority  of  the  magistrate  to  require 
restitution  of  the  total  sum  acknowledged  as  involved  in  the 
case. 


25-694  0-84-73 
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6.  Section  3571  (B)  and  (C):  these  sections  raise  the 
fine  ceiling  on  misdemeanors  (including  petty  offenses)  to 
$25,000.00  and  on  infractions  to  $1,000.00.   Presently,  jury 
trials  in  petty  offenses  and  infractions  are  not  given.   If 
these  sections  are  enacted,  it  would  seem  to  raise  serious 
Constitutional  questions  about  the  unavailability  of  jury 
trials  in  cases  carrying  fines  of  this  magnitude. 

7.  At  present,  18  U.S.C.  §  3651  provides  for  a  "split 
sentence",  authorizing  in  minor  offenses  and  felonies  a 

term  of  imprisonment  not  to  exceed  six  months,  with  probation 
to  follow  upon  release.   Section  3583(b)(3)  limits  the  super- 
vision time  in  misdemeanors  to  one  year.   Since  those  defen- 
dants who  are  the  subject  to  the  split  sentences  are  normally 
those  about  whom  the  court  is  most  concerned,  this  limitation 
on  supervision  certainly  appears  counter-productive. 

8.  It  is  not  unusual  for  the  court  to  permit  a  probationer 
to  be  supervised  in  a  district  other  than  that  in  which  sentence 
is  inposed.   However,  most  courts  and  probation  officers  prefer 
to  transfer  supervision,  without  surrendering  the  responsibility 
of  jurisdiction.   Section  3605  speaks  to  the  transfer  of  juris- 
diction, without  mentioning  supervision  as  an  alternative  form 
of  transfer.   The  suggestion  is  that  the  language  read  that  "A 
court,  after  imposing  a  sentence  may  transfer  jurisdiction 
[and/or  supervision]  over  a  probationer  ..." 

9.  Section  3612(a)  requires  a  sentencing  court,  if  the 
sentence  involves  a  fine,  to  certify  extensive  and  detailed 
information  to  the  Attorney  General.   In  addition  to  the  problems 
this  may  create  for  the  Department  of  Justice,  this  provision 
presents  to  the  magistrates  the  same  practical  difficulties 
discussed  in  11,  supra.   Further,  a  substantial  portion  of 

this  responsibility  is  now  being  borne  by  the  Clerks'  offices, 
through  the  Central  Violations  Bureau,  who  collect  fines  for 
traffic  and  petty  offenses.   Is  this  provision  intended  to 
take  the  place  of  that  operation? 
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10.  Under  Chapter  232,  §  206  redefines  the  categories 
of  minor  and  petty  offenses,  as  well  as  infractions.   This 
appears  both  confusing  and  unnecessary. 

11.  Chapter  58,  §  994 (v)  requires  detailed  and  extensive 
data  on  sentencing  to  be  provided  to  the  Conmiission,  with  no 
limitations  as  to  types  of  of fenses .   This  too  could  not  be 
implemented  by  the  magistrates  without  massive  staff  increases. 
(See  111,  supra. ) 

As  we  understand  them,  the  goals  of  this  legislation  — 
increased  uniformity  of  sentencing,  and  protection  and  resti- 
tution for  the  victims  —  appear  admirable.   It  has,  however, 
been  suggested  that  uniformity  might  be  promoted  more  effectively 
by  increased  seminars  and  discussion  groups  for  the  judicial 
officers.   Restitution  is,  of  course,  provided  for  in  the 
recently  promulgated  Victim  and  Witness  Protection  Act  of  1982 
(P.L.  97-291)  which  has  been  in  effect  for  such  a  short  period 
of  time  as  to  make  an  effective  assessment  of  its  strengths 
and  weaknesses  impossible  at  this  time. 

Since  this  report  deals  with  sentencing,  the  Committee 
would  like  again  to  draw  the  attention  of  Congress  to  the 
enormous  problems  generated  by  the  1979  amendment  of  the 
Magistrates'  Act,  limiting  the  period  of  probation  for  defendants 
sentenced  under  the  F.Y.C.A.  to  the  maximum  term  of  imprison- 
ment.  For  years,  the  NCUSM  has  unanimously  voiced  its  dismay 
with  this  provision,  which  leaves  the  sentencing  magistrates 
with  the  choice  of  not  using  the  Act,  no  matter  how  deserving 
the  defendant,  or  of  providing  a  term  of  probation  often  far 
too  brief  to  accomplish  the  goals  set.   Six  months  or  a  year 
of  probation  is  simply  too  little  time  to  deal  with  drug  addicts; 
or  to  obtain  restitution;  or  to  provide  training  for  people 
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desperately  in  need  of  job  skills,  who  would  otherwise  qualify 
for  Youth  Act  sentencing.   The  Committee  hopes  that,  in  the 
course  of  dealing  with  S.  829,  Congress  will  re-think  this 
provision  of  18  U.S.C.  S  3401 tg) (3). 

Respectfully  submitted. 


JEAN  F.  DWYER 
Uni/ted  States  Magis'trate 
Chairman  on  Standing  Committee 
on  Sentencing,  NCUSM 
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May  24,  1983 

The  Honorable  Edward  M.  Kennedy 
United  States  Senate 
113  Russell  Building 
Washington,  D.C.    20510 

Attn:   Carolyn  Osolinik 

Re:     Subconunittee  on  Criminal  Justice  public  hearings 

Dear  Senator  Kennedy: 

This  office  represents  a  newly  formed  coalition  organization  called 
American  Citizens  for  Justice  (ACJ)  in  its  efforts  to  remedy  the  gross 
injustice  occurring  in  the  criminal  prosecution  and  sentencing  of 
Ronald  Ebens  and  Michael  Nitz  in  connection  with  the  baseball  bat 
bludgeoning  death  of  Vincent  Chin  on  June  19,  1982.   The  two  killers 
were  each  given  a  sentence  of  three  years  probation  and  a  $3,000  fine 
by  Wayne  County  Circuit  Judge  Charles  Kaufman. 

We  understand  that  the  Senate  Subcommittee  on  Criminal  Justice  is 
presently  conducting  public  hearings  on  criminal,  and  particularly 
sentencing,  procedures.   We  feel  that  the  disproportionately  lenient 
sentence  in  the  Vincent  Chin  case  was  due,  in  very  significant  part, 
to  the  frightfully  lax  and  irregular  presentence  and  sentencing  pro- 
cedures which  in  turn  contributed  to  the  substantial  prejudicial  errors 
at  sentencing. 

We  are  enclosing  for  your  review  an  informational  package  prepared  by 

the  ACJ  on  the  Chin  case.   Spokespersons  from  the  AJC  are  available 

for  testifying  at  the  Subcommittee  hearings  or  at  similar  hearings  in 
the  future. 

It  is  paramount  that  the  miscarriage  of  justice  in  the  Chin  case 
be  given  the  proper  serious  attention  so  that  justice  can  ultimately 
be  restored  in  that  case,  while  we  continue  our  efforts  at  ensuring 
that  the  ends  of  justice  are  served  in  our  criminal  justice  system. 

If  we  can  be  of  further  assistance,  please  do  not  hesitate  to  contact 
this  office. 

Thank  you  for  your  kind  attention  to  this  matter. 


r 

7  Very  truly  yours, 
HII 


ELLER,  LARKY  and  HOEKENCA 


.<^   ^ 


Liza  Cheuk  Hay  Chan 
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The  Case  For  Vincent  Chin 


A  Tragedy  in  American   Justice 
(The  Official  Position  of  Anerican  Citizens  for  Justice) 


Prepared  by: 

American  Citizens  for  Justice 

c/o  Yee 

•17726    Denby   iivenue 
Detroit,    Michigan      48240 

May    14,    1983 

Kin  H.  Yee,  President 

Marisa  Chuang-Yuen  Ming,  Vice  Preside: 

Roland  Hwang,  Treasurer 

Helen  Y.  Zia,  Secretary /Press  Relatio 


(This  supersedes  all  previous  materials) 


1159 


Facts  of  the  Case 

"IT  ISN'T  FAIR." 

Vincent  Chin 
June  19,  1982 

Vincent  Chin  was  a  27-year-old  Chinese  American  who  died  as  a  result 
of  a  senseless  and  brutal  beating  to  death  with  a  baseball  bat,  at 
the  hcinds  of  Ronald  Ebens  and  his  stepson  Michael  Nitz. 

On  the  night  of  June  19,  1982,  Vincent  Chin  and  three  friends  (one 
Chinese  American  and  two  Caucasians)  went  out  to  a  bar  to  celebrate 
his  upcoming  wedding.   While  in  the  bar,  based  upon  eyewitness 
accounts,  he  was  confronted  and  verbally  abused  by  Ebens  with  expli- 
cit racial  slurs.   In  Ebens  own  works,  "It's  because  of  you  mother 
F ers  that  we're  out  of  work." 

A  brief  altercation  ensued,  with  everyone  eventually  leaving  the  bar. 
Rather  than  departing  the  area  peacefully  as  Vincent  and  his  friends 
did,  Ebens  and  Nitz  undertook  a  methodical,  ruthless  search  for  him. 

Ebens  and  Nitz  acted  with  cold  calculation  and  stalked  Vincent.   A 
chase  on  foot  and  in  an  automobile  spanned  approximately  25  minutes 
and  involved  a  5-block  area  of  Highland  Park,  Michigan.   The  2 
criminals  went  to  great  lengths  during  the  hunt  for  Vincent,  by 
getting  a  baseball  bat  out  of  their  automobile  and  employing  the 
help  of  a  third  individual  to  search  for  Vincent  in  exchange  for  $20 
on  the  false  pretense  that  Vincent  had  somehow  injured  Nitz. 

Vincent  and  his  friend  Jimmy  Choi  attempted  to  run  from  Ebens  and 
Nitz  and  did  manage  to  escape  their  pursuers  momentarily.   However, 
Ebens  and  Nitz  ended  their  demented  journey  for  locating  Vincent  some 
5  blocks  from  the  bar,  when  they  drove  up  in  their  automobile  to  the 
front  of  a  fast  food  restaurant  where  Vincent  and  Jimmy  had  sat  down 
and  waited  for  their  friends  for  over  10  minutes,  jumped  out,  and 
blugeoned  Vincent  to  death.   Nitz  grabbed  Vincent  from  behind,  allow- 
ing Ebens  to  catch  up  and  viciously  strike  him.   According  to  the 
accounts  of  2  off-duty  Highland  Park  police  officers  at  the  restau- 
rant, at  least  4  fatal  blows  were  dealt  to  Chin's  head.   Vincent's 
dying  words  while  in  the  arms  of  his  friend  Jimmy  Choi  were,  "It  isn't 
fair." 

Ebens  and  Nitz  were  arrested  at  gunpoint  by  the  Highland  Park  police 
at  the  scene,  with  Ebens  at  first  refusing  to  stop  and  drop  the  base- 
ball bat. 

Vincent  Chin  was  taken  to  Henry  Ford  Hospital  in  Detroit.   In  spite 
of  the  8-hour  head  surgery  performed  on  him,  tests  showed  that  Vincent 
was  brain-dead.   He  died  4  days  later  on  June  23,  1982  after  being 
taken  off  of  life  support  systems.   The  400  people  who  were  to  be 
his  wedding  guests,  instead  attended  his  funeral  to  mourn  his  death. 
Mere  words  cannot  adequately  describe  the  grief  and  sorrow  suffered' 
by  Vincent's  widowed  mother  Lily  Chin  at  the  loss  of  her  only  child 


...I  am  of  the  opinion  that  the  defendants,  in 
this  case,  were  undercharged.   The  elements  of 
first  degree  murder  is  here.   First  degree  murder 
...It  was  more  than  enough  time  for  the  blood 
to  cool,  to  have  gone  home  and  thought  about  this, 
two  days.   He  (Ebens)  did  not  go  home.   He  took 
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his  bat  and  he  chased  around  Highland  Park  and  he 
found  where  the  deceased  rested.   I  say  to  you 
gentlemen  that  there  was  a  willful,  deliberate, 
premeditated  killing  of  a  human  being,  in  this 
case,  under  circumstances  which  did  not  consti- 
tute excuse  or  justification.   THERE  WAS  FIRST 
DEGREE  MURDER.   They  have  been  undercharged. 
(Emphasis  added.) 

Being  bound  to  discharge  his  duties  as  the  preliminary  examination 
judge,  Bayles  was  forced  to  bind  the  defendants  over  to  the  Wayne 
County  Circuit  Court  on  a  charge  of  second  degree  murder.   Thereafter, 
negotiations  on  a  plea  bargain  were  entered  into  between  the  attorneys 
for  Ebens  and  Nitz  and  the  Wayne  County  Prosecuting  Attorney  William 
Cahalan,  resulting  in  pleas  by  both  defendants  to  the  lower  charge  of 
manslaughter,  on  February  8,  1983.   The  case  was  assigned  to  Wayne 
County  Circuit  Judge  Charles  S.  Kaufman. 

On  March  16,  1S83,  Judge  Kaufman  promounced  sentence  on  the  defendants. 
At  the  time  of  the  arguments  prior  to  the  judge's  decision  on  sentence, 
NO  ATTORNEY  from  the  Wayne  County  Prosecuting  Attorney's  office  was 
present  to  argue  on  behalf  of  the  People  of  the  State  of  Michigan, 
the  Chin  family,  and  the  deceased  victim,  Vincent  Chin. 

After  hearing  arguments  only  from  the  defense  attorneys.  Judge  Kaufman 
sentenced  both  Ebens  and  Nitz  to  ONLY  3  YEARS  PROBATION,  AND  A  FINE  OF 
$3,000,  and  costs  totaling  $3,780.00  PER  DEFENDAnTT    ~^^"~ 

Judge  Kaufman  has  permitted  Ebens  and  Nitz  to  "repay  this  debt" 
owed  to  society  and  the  Chin  family  at  $125  per  month.   Judge 
Kaufman  rationalized  his  sentencing  decision  with  these  comments: 

...We're  talking  here  about  a  man  (Ebens)  who's 
held  down  a  responsible  job  with  the  same  company 
for  17  or  18  years  and  his  son  (Nitz)  who  is  employed 
and  is  a  part  time  student. . .These  men  are  not  going 
to  go  out  and  harm  somebody  else.   I  just  didn't 
think  that  putting  them  in  prison  would  do  any  good 
for  them  or  for  society YOU  DON'T  MAKE  THE  PUNISH- 
MENT FIT  THE  CRIME;  YOU  MAKE  THE  PUNISHMENT  FIT  THE 
CRIMINAL.  (Emphasis  added.) 

Yet,  it  must  be  pointed  out  that  too  many  grievous  errors  and  omis- 
sions marred  the  handling  of  the  case.   The  prosecuting  attorney,  con- 
trary to  legal  requirements,  did  NOT  review  the  presentence  report 
supposedly  relied  on  by  Judge  Kaufman  in  sentencing.   This  confiden- 
tial report  was  quoted  by  Matt  Beer  of  the  Detroit  News  as  concluding 
that: 

Ebens  is  'an  extremely  hostile  and  explosive  indi- 
vidual ..  .uncontrollable  hostility  and .. .explosive 
acting  out...'   The  defendant  (Ebens)  acknowledged 
that  he  has  been  a  frequent  and  excessive  drinker 
for  approximately  10  years...    (the  report  urged) 
a  period  of  incarceration. . .coupled  with  psychia- 
tric and  alcohol  treatment. 

Judge  Kaufman's  response  to  those  observations  was  "I  don't  have  much 
stock  in  what  the  psychologists  have  to  say  all  the  time... You  can't 
always  go  by  them." 

Furthermore,  Judge  Kaufman  openly  acknowledged  that  he  relied  on 
defense  counsel's  arguments  at  sentencing,  which  presented  self- 
serving  "facts"  that  were  contradicted  by  sworn  testimony  and  other 
evidence  on  file   with  the  Court. 

In  order  to  respond  to  the  negligent  and  careless  handling  of  the  pro- 
secution by  the  Wayne  County  Prosecuting  Attorney's  office,  and  the 
gross  insensitivity  and  miscarriage  of  justice  by  Judge  Kaufman,  the 
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Chinese  American  and  Asian  American  community  of  Detroit  organized 
the  American  Citizens  for  Justice,  and  retained  Ldza  Cheuk  r-tay  Chan  of 
Killer,  Larky  and  Hoekenga  to  seek  the  vacation  of  the  sentence 
or  an  appeal  of  Judge  Kaufman's  ruling. 

Numerous  meetings  were  arranged  with  the  prosecuting  attorney's  office, 
the  State  Attorney  General  and  with  Judge  Kaufman.   However,  the  atti- 
tude of  the  prosecuting  attorney  and  the  Attorney  General  was  that  pur- 
purtedly  nothing  could  or  would  be  done  to  remedy  the  injustice  of 
the  case. 

Therefore,  through  Liza  Chan,  the  American  Citizens  for  Justice 
filed  legal  memoranda  with  the  prosecuting  attorney  and  Judge  Kaufman, 
along  with  several  motions   intended  to  obtain  standing  to  intervene 
on  the  criminal  case  as  intervenors,  as  an  amicus  and/or  as  a  special 
prosecuting  attorney,  to  seek  a  review  or  vaction  of  the  sentence, 
or  an  appeal  if  necessary. 

In  an  unprecedented  court  appearance,  the  American  Citizens  for  Jus- 
tice attorneys,  Liza  Chan  and  Daniel  Hoekenga,  were  permitted  to  argue 
on  behalf  of  the  Asian  American  community  to  plead  in  the  name  of  the 
basic  sense  of  human  rights,  justice  and  decency,  and  integrity  of 
the  criminal  justice  system,  which  should  compel  Judge  Kaufman  to 
rectify  the  record  and  resentence  the  defendants.   It  is  noteworthy 
that  the  prosecuting  attorney's  office  and  the  Attorney  General  re- 
fused to  support  the  position  of  the  American  Citizens  for  Justice, 
nor  would  they  file  an  appeal. 

As  of  May  11,  1983,  the  American  Citizens  for  Justice  is  awaiting 
Judge  Kaufman's  ruling  on  the  motions.   Furthermore,  formal  complainti; 
were  filed  with  the  United  States  Department  of  Justice,  Civil  Rights 
Division,  in  Washington,  D.C. 

On  April  30,  1983,  the  Federal  Bureau  of  Investigation  announced 
that  an  investigation  would  be  conducted  to  determine  whether  any 
Federal  civil  rights  laws  were  violated  in  the  killing  of  Vincent 

Chin. 

Clearly,  one  cannot  ignore  the  issue  of  racism  against  Asian 
Americans,  which  comes  into  focus  when  one  views  the  facts  surround- 
ing the  death  of  Vincent  Chin. 

The  ACJ  will  work  toward  eradicating  racism  in  any  form,  especially 
against  Asian  Americans.   It  is  counterproductive  and  unconscionable 
to  permit  racism  to  exist  in  American  society.   The  ACJ  feels  that 
attitudes  and  stereotypes  regarding  any  individual's  race,  sex, 
religion,  color,  or  national  origin  go  against  the  very  principles 
of  equality  and  justice  guaranteed  to  all  Americans. 

Through  its  efforts  on  the  Vincent  Chin  case,  the  ACJ  hopes  to 
promote  unity  among  various  ethnic  groups  and  better  understanding  of 
the  needs  of  the  Asian  American  community  in  Detroit  and  across 
the  nation,  and  to  build  and  maintain  lasting  relations  with  all 
groups  of  people. 
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June   30,    1983 


Senator   Paul  Laxalt 

Chairman 

United  States   Senate 

Subcommittee  on   the   Committee 

of   the  Judiciary 
224  Dirksen  Senate  Office   Building 
Washington,    DC   20510 


Re:      Senate   Bill   829 

Comprehensive  Crime 
Control  Act   of   1983 


Dear  Senator  Laxalt : 


At  a  meeting  of  our  Board  of  Governors    in  Los  Angeles 
on  June   3,    1983,    it  was   unanimously  resolved   that  we 
support   the  position  paper  presented  by   the  Federal   Public 
Defenders   regarding  pending  Senate   Bill   829.      In  particular, 
we   strongly  joined  with   their  position  regarding  the 
proposed  changes   in  sentencing   laws. 

While   the  vast  majority  of  our   1,700  members   are 
privately  employed   criminal   defense   attorneys ,   many  of 
them  practice   in   federal   court. 

I  have  reviewed  the  position  paper  presented  by 
the  Federal  Public  Defenders'  Offices  nationally  and 
believe   that   all   of   their  positions    are  well   taken, 

We   appreciate   your   consideration  of  our  views. 

Very   truly  yours , 


:^ 


RANDY   SUE   POLLOCK 

Chairperson 

Federal   Practice  Committee 


RSP : ev 

cc :      Gerald  F.    Uelmen 
President   of  CACJ 
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